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P^RT     FIRS 


CRIIIIAL  CASES. 


DI&EST. 


ACCOMPLICES. 

1.  If  several  persons  conspire  to  do 
an  unlawful  act,  all  are  responsible  for 
the  acts  of  each,  if  done  in  the  prose- 
cution of  their  common  purpose  ;  but, 
if  an  offense  is  committed  by  anyone 
of  them,  from  causes  having  no  con- 
nection Avith  the  common  object,  he 
alone  is  responsible  for  its  consequen- 
ces. Fra7ik  V.  The  State,  27  Ala.  37  ; 
Stewart  v.  The  State,  26  Ala.  44;  Thomp- 
son V.  The  State,  25  Ala.  41. 

2.  It  is  a  question  of  the  jury,  in 
such  cases,  whether  the  act  was  done 
in  prosecution  of  the  original  unlawful 
purpose,  or  was  independent  of  it, 
and  without  previous  concert.  Frank 
V.  The  State,  27  Ala.  37. 

3.  If  A  and  B,  by  pre-concert,  make 
an  attack  on  C,  in  which  D,  not  being 
privy  to  their  common  design,  par- 
ticipates ;  this  will  not  be  murder  in 
D,  if  death  ensues  from  wounds  in- 
flicted by  A  or  B.     lb. 

4.  Where  a  priority  and  commiinity 
of  design  have  been  established,  the 
acts,  declarations,  and  conduct  of  any 
one  of  the  associates,  in  furtherance 
of  their  common  purpose,  are  admis- 
sible evidence  against  the  others. 
Johnson  v.  The  State,  29  Ala.  62  ;  Mar- 
tin and  Flinn  v.  The  State,  28  Ala.  71  ; 
Stewart  v.  The  State,  26  Ala.  44. 

5.  But  the  acts  and  declarations  of 
one  man,  made  apart,  can  never  be 
legal  evidence  against  another  of  com- 
plicity, unless  the  community  of  pur- 
pose is  shown  by  other  proof  than 
those  acts  and  declarations.  Martin 
and  Flinn  V.  The  State,  28  Ala.  71;  Stew- 
art V.  The  State,  26  Ala.  44. 


ADULTERY. 

(Statutory  Provisions  :  Code,  §3231;  Clay's  Digest, 
431,  §3.) 

I.  Op  the  Offense. 

II.  Of  the  Indictment. 

III.  Of  the  Evidence. 


I.  Of  the  Offense. 

1.  Adultery  and  fornication  are  dis- 
tinct offenses  ;  and,  though  they  may 
be  charged  in  different  counts,  yet  if 
the  indictment  charges  adultery  in  a 
single  count,  while  the  evidence  shows 
that  both  the  parties  were  unmarried, 
no  conviction  can  be  had.  Smitherman 
V.  The  State,  27  Ala.  23. 

II.  Of  the  Indictment. 

2.  An  indictment,  which  charges  that 
the  defendants,  a  man  and  a  woman, 
"did  live  together  in  fornication,"  is 
sufficient.  Lawsonand  Swinneyv.  The 
State,  20  Ala.  65. 

III.  Of  the  Evidence. 

3.  The  fact  of  illicit  connection  be- 
tween a  man  and  a  woman  is  one 
which,  from  its  very  nature,  can  sel- 
dom be  directly  proved,  and  must,  in 
the  great  majority  of  cases,  be  inferred 
from  circumstances,  the  weight  and 
conclusiveness  of  which  vary  accord- 
ing to  the  situation  and  character  of 
the  parties,  the  habits  of  society,  and 
other  incidental  circumstances.  Law- 
sonand Sivinneyv.  The  State,  20  Ala.  65. 


ADULTERY.— AFFIDAVIT. 


[Part  I. 


4.  Evidence  of  acts  anterior  to  the 
i:)eriod  covered  by  the  indictment,  al- 
thongh  inadmissible  as  independent 
testimonj',  and  barred  as  an  oft'ense  by 
the  statute  of  limitations,  are  compe- 
tent evidence  in  connection  'with,  and 
in  explanation  of,  other  acts  of  a  simi- 
lar character  within  the  period  covered 
by  the  indictment,     lb. 

5.  Acts  of  indecent  familiaritj'  within 
the  period  covered  by  the  indictment, 
cannot  be  explained  by  proof  of  the 
subsequent  illicit  intercourse  of  the 
parties  ;  but,  when  they  have  been 
explained  by  previous  acts  of  illicit 
intercourse,  then  proof  of  the  subse- 
quent illicit  intercourse  becomes  cor- 
roborative, or  cumulative  evidence. 
and  is  admissible.     lb. 

6.  Where  the  parties  are  jointly  in- 
dicted and  tried,  the  confessions  of 
the  woman  are  admissible  evidence 
against  herself ;  but  it  is  the  duty  of 
the  court,  to  caution  the  jury  that  such 
confessions  can  operate  only  against 
the  party  making  them,  and  that  the 
other  defendant  cannot  be  convicted, 
except  upon  evidence  aliunde  sufficient 
to  establish  his  guilt.     lb. 

1.  The  admission  of  the  woman,  that 
her  co-defendant  was  the  father  of  a 
bastard  child,  of  which  she_was  deliv- 
ered more  than  twelve  months  after 
the  finding'  of  the  indictment,  is  ad- 
missible evidence  against  her  ;  its 
relevancy  being  shown,  by  connecting 
it  with  other  acts  occurring  before 
and  within  the  period  covered  by  the 
indictment.     lb. 

8.  The  refusal  of  the  man  to  pay  a 
physician  for  his  professional  services 
rendered  during  the  confinement  of 
the  Avoman,  and  his  declaration  that 
the  child  was  not  his,  are  not  compe- 
tent evidence  for  him,  when  uncon- 
nected with  any  conversation  or  ad- 
mission offered  against  him.     lb. 

9.  A  conversation  carried  on  in  the 
presence  of  the  woman,  and  in  the 
room  where  she  was  lying,  a  few  min- 
utes after  she  had  been  delivered  of  a 
child,  between  her  mother  and  the 
attending  physician,  as  to  the  person 
to  whom  the  latter  should  look  for 
payment  for  his  professional  services, 
in  which  conversation  she  took  no 
part,  is  not  admissible  evidence  against 
her,  as  tending  to  show  her  acquies- 
cence in  the  truthof  their  statements.  J6. 


AFFIDAVIT. 

1.  An  affidavit,  charging  affiant's  be- 
lief that  the  accused  "  was  about  to 
persuade,  and  trying  to  persuade,  two 
of  his  (affiant's)  hired  slaves  to  leave 
his  premises,"  though  informal,  is  sub- 
stantially sufficient  to  justify  a  warrant 
against  the  accused,  under  the  statute 
(Clay's  Digest,  419,  §15)  forbidding 
anj"  person  to  "aid  any  negro  or  other 
slave  to  run  away  or  depart  from  his 
master's  service.  Crosby  v.  Hawthorn, 
25  Ala.  221. 

2.  An  affidavit  by  a  married  woman, 
that  "  she  is  afraid  her  husband  will 
beat,  wound,  maim,  or  do  her  some 
bodily  hurt,"  is  not  sufficient  to  au- 
thorize the  husband's  arrest ;  and  if 
the  justice's  warrant  appears  on  its 
face  to  be  predicated  on  sitch  an  affi- 
davit, it  furnishes  no  protection  to  the 
officer  executing  it.  Nolesv.  The  State. 
24  Ala.  672. 

3.  An  affidavit,  charging  that  certain 
goods,  of  the  value  of  thirty  dollars, 
the  property  of  certain  persons  named 
in  the  affidavit,  had  been  feloniously 
stolen  by  some  person  or  persons  un- 
known to  affiant,  and  that,  from  proba- 
ble cause,  he  suspected  that  said  goods 
were  concealed  in  a  trunk  belonging 
to  the  plaintiff"  and  another,  does  not 
amount  to  a  charge  of  larceny  if  the 
plaintiff  fails  to  account  satisfactorily 
for  his  possession.  Field  v.  Ireland. 
21  Ala.  240. 

4.  But  it  is  equivalent  to  a  charge  of 
knowingl}''  concealing  stolen  goods, 
although  it  may  not  contain  the  statu- 
tory requisites  necessary  to  consti- 
tute that  offense,  and  authorizes  the 
justice  to  issue  his  warrant  for  the 
arrest  of  the  person  in  whose  posses- 
sion the  goods  are  alleged  to  be.     Jb. 

5.  An  affidavit,  which  charges  that 
the  accused  "  has  feloniously  taken, 
stolen,  and  carried  away  from  the 
possession  of  C,  where  she  was  placed 
by  affiant,  a  negro  woman  named 
Eliza,  valued  at  $450,  and  that  she  is 
now  in  the  possession  of"  the  acciised, 
is  sufficiently  descriptive  of  an  offense 
against  the  criminal  laws  of  the  coun- 
try to  justif}'  the  magistrate  in  causing 
the  accused  to  be  apprehended  and 
brought  before  him.  Firing  v.  San- 
ford,'ld  Ala.  605. 


Pakt  I.] 


AFFRAY.— AMENDMENTS. 


AFFRAY. 

(Statutory  Provisiops :  Code,  §&  3086,  3301 ;  Clay's 
Digest,  413,  §  8.) 

I.  Of  the  Offense. 

II.  Of  the  Indictment. 

III.  Of  the  Evidence. 

IV.  Of  the  Punishment. 


I.  Of  the  Offense. 

1.  A  field,  surrounded  by  a  forest, 
and  situated  one  mile  from  any  liigli- 
way  or  other  public  place,  does  not 
lose  its  private  character  by  the  casual 
presence  of  three  persons,  sO  as  to  make 
two  of  them,  who  fight  together  wil- 
lingly, guilty  of  an  affray.  Taylor  v. 
The  \State,  22  Ala.  15. 

2.  The  statute  against  fighting  in  a 
public  place,  and  using  fire-arms,  was 
intended  to  create  a  new  offense,  and 
attach  to  it  a  new  penalty.  Skains  ^ 
Lewis  V.  The  State,  21  Ala.  218. 

II.  Of  the  Indictment. 

3.  An  indictment  under  the  statute 
against  fighting  in  a  public  i^lace,  must 
be  framed  in  reference  to  the  statute, 
and  must  conform  to  either  its  letter 
or  substance.  Skains  k  Lewis  v.  The 
State,  21  Ala.  218. 

III.  Of  the  Evidence. 

4.  When  two  persons  are  indicted 
for  an  affray,  proof  that,  '■  several 
months  before  the  occurrence  of  the 
affray,  they  had  fought  together,  on 
which  occasion  one  had  attempted  to 
strike  the  other,  and  said  he  would 
kill  him  if  he  could  get  at  him,"  is  not 
admissible  evidence  against  the  party 
making  the  threat,  when  there  is  no 
proof  connecting  this  rencounter  with 
the  subsequent  affray,  or  showing  that 
the  latter  grew  out  of  the  former. 
Skains  ^' Lewis  v.  The  State,  21  Ala.  218. 

IV.  Of  the  Punishment. 

5.  Under  an  indictment  for  an  affray 
as  at  common  law,  it  is  erroneous  for 
the  court,  by  its  instructions  to  the 
jury,  to  take  away  or  limit  their  dis- 
cretion with  regard  to  the  amount  of 


the  fine  to  be  assessed  in  the  event  of 
a  conviction.  Skains  if  Lewis  v.  The 
State,  21  Ala.  218. 

(').  Tlic  penalty  denounced  by  the 
statute  against  fighting  in  a  public 
place,  cannot  be  infficted  under  a  com- 
mon-law indictment  for  an  affray,     lb. 


AGENCY. 

1.  Under  an  indictment  for  selling 
spirituous  liquors  to  a  slave,  if  the 
evidence  shows  that  the  liquor  was 
sold,  in  defendants  absence,  by  his 
clerk,  it  is  error  to  instruct  the  "^jury, 
"  that  if  the  defendant  had  previously 
sanctioned  the  acts  of  his  clerk  in 
selling  liquor  to  slaves  under  similar 
orders,  and  if  they  believed  that  the 
defendant,  had  he  been  present,  would 
have  done  as  his  clerk  did,  then  they 
were  authorized  to  find  him  guilty." 
Patterson  v.  The  State,  21  Ala.  571. 


AMENDMENTS. 

1.  A  judgment  against  the  defendant, 
in  a  proceeding  under  the  bastardy 
act,  may  be  amended  at  a  subsequent 
term,  nunc  pro  tunc,  so  as  to  require  the 
annual  payments  to  be  made  on  the 
"  first  Monday "  of  January,  as  the 
statute  directs,  instead  of  on  the  "first 
day"  in- January.  WiUia/ns  v.  The  State. 
29  Ala.  9. 

2.  "Where  the  trial  and  conviction 
occur  at  the  term  at  which  the  indict- 
ment was  found,  the  court  may,  at  any 
time  during  that  term,  as  well  after  as 
before  conviction,  cause  the  clerk  to 
endorse  the  indictment  '-filed,"  to  date 
the  endorsement  according  to  the  facts, 
and  sign  it ;  and  may  also  cause  an 
entiy  to  be  made  on  the  minutes,  that 
the  indictment  was  retm-ned  into  court 
by  the  grand  jury,  with  the  day  on 
which  it  was  returned.  Over  such 
matters  the  court  has  control  during 
the  term,  and  may  alter,  amend,  or  se'c 
them  aside,  as  justice  mar  requii-e. 
Franklin  v.  The  State,  28  Ala'.  9. 

3.  But  the  court  has  no  power,  when 
an  indictment  is  lost,  to  substitute  a 
copy  on  proof.  Ganawat/  v.  The  State. 
22  Ala.  772. 


6  AEEEST.— ARSON. 

APPEALS. 
See  Error  axd  Appeal. 


[Part  I. 


ARREST. 

1.  Actual  force,  or  a  manual  touch- 
ing of  the  body,  is  not  necessarj^  to 
constitute  an  arrest :  if  the  party  is 
within  the  power  of  the  officer,  and 
siibmits,  it  is  sufficient.  Field  v.  Ire- 
land. 21  Ala.  240. 

2.  An  affidavit  by  a  married  woman, 
that  "  she  is  afraid  her  husband  will 
beat,  wound,  maim,  or  do  her  some 
bodily  hurt,"  is  not  sufficient  to  au- 
thorize the  husband's  arrest ;  and  if 
the  justice's  warrant  appears  on  its 
face  to  be  predicated  on  such  an  affi- 
davit, it  furnishes  no  protection  to  the 
officer  executing  it.  Noles  v.  The  State, 
24  Ala.  672. 

3.  After  the  defendant  has  been  ar- 
rested on  a  criminal  charge,  and  has 
given  bail  for  his  appearance  at  court, 
the  magistrate  has  no  authority  to 
cause  him  to  be  re-arrested  for  the 
same  oifense,  on  the  supposition  that 
his  bail  is  insufficient.  Ingram  v.  Tlie 
State,  27  Ala.  17. 


ARREST  OF  JUDGMENT, 

I.  What  will  arrest  Judgment. 

II.  What  will  not  arrest  Judgment. 


I.  What  will  arrest  Judgment. 

1.  As  a  general  rule,  when  an  indict- 
ment is  defective  on  demurrer,  advan- 
tage may  also  be  taken  of  the  defect 
on  motion  in  arrest  of  judgment. 
Francois  v.  The  State,  20  Ala.  83. 

2.  If  an  indictment  is  unobjectiona- 
ble on  its  face,  no  conviction  can  be 
had  imder  it  on  proof  of  facts  which, 
if  stated  in  it,  would  enable  the  de- 
fendant to  arrest  the  judgment.  Elliott 
V.  The  State,  26  Ala.  78. 

3.  Under  an  indictment  for  murder, 
the  failure  of  the  verdict  to  ascertain 
the  degree,  though  the  homicide  was 
committed  by  poison,  is  good  cause 


for   arrest  of  judgment.     Johnson  v. 
The  State,  17  Ala.  elS. 

4.  An  indictment  for, counterfeiting, 
which  does  not  state  the  time  when 
the  counterfeited  coin  was  current  in 
this  State,  is  fatally  defective  on  mo- 
tion in  arrest.  Nicholson  v.  The  State, 
18  Ala.  529. 

5.  So  is  an  indictment  for  an  assault 
with  intent  to  murder,  if  it  does  not 
state  the  facts  which  constitute  the 
assault.  Beasley  v.  The  State,  18  Ala. 
535;  Trexler  v.  The  State,  19  Ala.  21 . 

6.  And  an  indictment  for  ti'ading 
with  a  slave,  which  charges  that  the 
defendant  sold  "  to  a  certain  slave, 
whose  name  is  to  the  iurors  unknown." 
Francois  v.  The  State,20  Ala.  83. 

7.  And  an  indictment  which,  iipou 
its  face,  charges  several  defendants  for 
several  offenses  committ«d  by  them 
independently  of  each  other.  Elliott 
V.  The  State,  26  Ala.  78. 

8.  And  an  indictment  for  arson,  if  it 
does  not  charge  the  ownership  of  the 
property  burned.  Martin  and  Flinn 
V.  The  State,  28  Ala.  71. 

9.  And  an  indictment  for  the  will- 
ful burning  of  a  house  insured  against 
fire,  with  intent  to  charge  or  injm-e 
the  insurer,  if  it  does  not  allege  that 
the  house  was  "  at  the  time  insured 
against  fire."  Martin  and  Flinn  v.  The 
State,  29  Ala.  30. 

11.  What  will  not  arrest  Judgment, 

10.  Assessing  the  aggregate  (instead 
of  the  separate)  value  of  the  stolen 
property,  under  an  indictment  for  lar- 
ceny from  a  store-house,  is  not  good 
cause  for  arresting  the  judgment. 
Case  V.  The  State,  26  Ala.  17. 

11.  The  improper  conduct  of  the 
jury,  after  they  have  retired  to  make 
up  a  verdict,  is  not  available  in  arrest 
of  judgment.  Brister  v.  The  State,  26 
Ala.  107;  Franklin  v.  The  State,  29  Ala.  14. 


ARSON. 

(Statutory  Provisions  :  Code,  §§  3137,  3185-93.) 

I.  Of  the  Offense. 

It.  Of  the  Indictment. 

II.  Of  the  Pleadings  and  Evidence. 


Paet  I.]        ARSON.— ASSAULT  AND  BATTERY. 


I.  Op  the  Offense. 

1.  To  justify  a  conviction  for  the 
willful  burning  of  a  house  insured 
against  fire,  with  intent  to  charge  or 
injure  the  insiu'er,  the  jury  must  he 
satisfied  from  the  evidence  that  the 
defendant  had  knowledge  of  the  insu- 
rance. Martin  and  Flinn  v.  The  State, 
28  Ala.  71. 

II.  Of  the  Indictment. 

2.  Under  the  Code,  as  at  common 
law,  the  ownership  of  the  property 
must  be  alleged  in  the  indictment. 
Martha  V.  The  State,  26  Ala.  72;  Martin 
and  Flinn  v.  The  State,  28  Ala.  71. 

3.  An  indictment  for  the  willful 
burning  of  a  house  insured  against 
fire,  with  intent  to  charge  or  injure 
the  insurer,  must  allege  that  the  house 
was  "at  the  time  insured  against  fire." 
Martin  and  Flinn  v.  The  State.  29  Ala. 
30. 

III.  Of  the  Pleadings  and  Evidence. 

4.  The  ownership  of  the  property 
burned  must  be  proved  as  laid.  Mar- 
tha V.  The  State,  26  Ala.  72. 

5.  If  the  proof  of  the  ownership 
varies  from  the  allegation,  and  a  7ioUe- 
pros.  is  thereupon  entered,  this  is  no 
bar  to  a  subsequent  prosecution  under 
another  indictment,  in  which  the  own- 
ership is  alleged  to  be  in  a  different 
person  ;  and  if  the  second  indictment 
contains  several  counts,  in  one  of 
which  the  allegation  of  o^vnership  is 
the  same  as  in  the  first,  and  the  de- 
fendant pleads  to  the  whole  indictment 
autrefois  acquit  and  discontinuance,  the 
record  of  the  former  prosecution  does 
not   sustain   either   plea.     lb. 

6.  After  the  State  has  proved  the 
burning  of  the  house  as  charged,  and 
offered  evidence  tending  to  show  that 

.  the  defendant  was  the  person  who  set 
fire  to  it,  the  subsequent  burning  of 
another  house  belonging  to  the  prose- 
cutor is  irrelevant  evidence  ;  nor 
is  it  made  relevant  by  being  offered 
in  connection  with  proof  of  defendant's 
declaration,  that  he  was  not  yet  done 
with  the  prosecutor  ;  especially,  when 
the  declaration  is  shown  to  have  been 
made  in  a  conversation,  in  which  "  no 
reference  was  made  to   either  of  the 


burnings,  but  the  parties  were  speak- 
ing of  a  civil  case  whicli  defendant 
had  before  tlie  prosecutor  as  a  justice 
of  the  peace,  and  in  which  he  com- 
plained that  the  prosecutor  had  treated 
him  rascally."  Brock  v.  The  State, 
26  Ala.  104. 

7.  The  fact  that  the  accused,  soirnc 
five  or  six  months  before  the  burning 
charged  in  the  indictment,  requested, 
another  person  (witness)  to  burn  the 
house,  is  admissible  evidence  against 
him.  Martin  and  Flinn  v.  The  State, 
28  Ala.  71. 

8.  Evidence  showing  defendant's 
connection  with  attempts  to  suppress 
the  testimoiiy  of  a  witness  for  the 
prosecution,  by  bribing  him  to  leave 
the  State,  is  also  competent.     lb. 


ASSAULT  AND  BATTERY. 

(Statutory  Provisions  :    Code,   §§  3107-8.  3300-1  ; 
Clay's  Digest,  416,  §31  ;  lb.  441,  §23.) 

I.  Of  the  Offense. 

II.  Of  the  Indictment. 

III.  Of  the  Pleadings  and  Evidence. 


I.  Of  the  Offense. 

1.  The  unlawful  taking  and  detaining 
of  a  person,  against  his  consent,  will 
support  an  indictment  for  an  assault 
and' battery.  Long  v.  Rogers,  17  Ala. 
540. 

2.  Where  several  persons,  without 
process  of  law,  enter  upon  a  man's 
premises,  for  the  pui-pose  of  searching 
his  negro-houses  for  stolen  property, 
and  one  of  them  commits  an  assault 
and  battery  on  the  owner,  the  others 
are  not  responsible  for  it,  unless  the 
assault  was  committed  during  the 
prosecution  of  their  original  unlawful 
purj^ose,  or  within  such  a  time  after- 
wards as  to  satisfy  the  jury  that  it  was 
connected  therewith  ;  but,  if  the  evi- 
dence tends  to  show  that  their  original 
purpose  not  only  extended  to  the 
search,  but  contemplated  the  use  of 
force  if  opposed  or  interfered  with  on 
the  premises,  a  charge  which  assumes 
that  the  common  design  was  limited 
to  the  search  ought  to  be  refused. 
Thompson  v.  The  State,  25  Ala.  41. 


ASSAULT  WITH  INTENT,  &c. 


[Paet  I, 


3.  To  support  an  indictment  imder 
section  3108  of  the  Code,  the  accusa- 
tion must  be  the  moving  cause  of  the 
assault  :  if  tlie  assault  was  committed 
upon  the  provocation  that  the  person 
assaulted  had  whipped  the  defendant's 
son,  the  offense  would  be  a  common 
assault  and  battery,  but  not  a  violation 
of  this  statute.  Undenvood  v.  The  State, 
25  Ala.  70. 

4.  An  assault  and  battery  committed 
by  one  slave  on  another  is  an  offense. 
Bohv.The  State, -29  Ala.  20. 

II.  Op  the  Indictment. 

5.  An  indictment,  in  the  general 
form  prescribed  by  the  Code,  charging 
that  tbe  defendant,  "belbre  the  finding 
of  the  indictment,  assaulted  and  beat 
B.  B.,  against  the  peace  and  dignity  of 
the  State  of  Alabama,"  held  sufficient. 
Thompson  v.  The  State,  25  Ala.  41. 

III.  Of  the  Pleadings  and  Evidence. 

6.  When  a  man  is  indicted  for  an 
assault  and  battery  on  his  wife,  he 
may  show,  in  mitigation,  that  at  the 
time  of  the  assault  he  was  immediately 
provoked  to  its  commission  by  her 
misconduct.  Rabbins  v.  The  State, 
20  Ala.  36. 

7.  Evidence  showing  that  the  person 
assaulted  "  was  a  lazy  vagabond,  who 
would  not  work  if  he  could  help  it ; 
that  money  could  not  be  made  out  of 
him  by  legal  process ;  that  he  had 
been  indebted  to  the  defendant  a  long 
time,  and  would  not  pay  ;  and  that 
defendant,  on  the  morning  of  the  day 
on  which  (in  the  evening)  the  assaulj 
was  committed,  had  offered  him  ten 
dollars  per  hour  if  he  would  work  for 
him  in  payment  of  said  indebtedness, 
and  he  had  refused  to  do  it,"  is  not 
admissible  for  the  defendant,  in  miti- 
gation or  extenuation  of  the  assault. 
'iVard  V.  The  State,  28  Ala.  53. 

8.  A  variance  between  the  averment 
and  proof,  as  to  the  name  of  the  per- 
son assaulted,  is  immaterial,  when  the 
names  may  be  soimded  alike  without 
doing  violence  to  the  letters  found  in 
the  variant  orthography  ;  as  in  the 
names  Chambless  and  Cliambles.     lb. 

9.  AVhen  several  persons  are  jointly 
indicted  for  an  assault  and  battery, 
and   one  of  them  pleads   guilty,  the 


others,  who  plead  not  guilty,  cannot 
claim  as  a  matter  of  right  to  be  tried 
separately  from  him.  Thompson  v. 
The  State,  25  Ala.  41. 


ASSAULT  WITH  INTENT  TO  KILL 
OR  MURDER. 

(Statutory  Provisions  :  Code,  §§  3106,  3312;  Clay's 
Digest,  416,  §30;  i6.  472,  §2.) 

I.  Op  the  Offense. 

1.  When  Committed  by  White  Person. 

2.  When  Committed  by  Slave. 

II.  Bail  and  Recognizance.  \ 

III.  Of  the  Indictment. 

IV.  Op  the  Pleadings  and  Evidence. 


I.  Of  the  Offense. 
1.   When  Committed  by  White  Person. 

1.  A  charge  to  the  jury,  that  the  ac- 
cused cannot  be  convicted  of  an  assault 
with  intent  to  murder,  unless  he  had 
at  the  time  a  "  positive  intention"  to 
commit  murder,  is  calculated  to  mislead 
them,  and  should  therefore  be  refused. 
Moore  v.  The  State,  18  Ala.  532. 

2.  At  common  law,  an  unintentional 
homicide  would,  in  many  cases,  amount 
to  murder  ;  and  it  is  therefore  erro- 
neous to  instruct  the  jury,  "  that  the 
same  facts  and  circumstances  which, 
if  death  had  ensued,  would  make  the 
offense  murder,  fm'nish  sufficient  evi- 
dence of  the  intention."     lb. 

3.  The  court  is  not  bound  to  instruct 
the  jury,  at  the  defendant's  request, 
"  that  they  cannot  find  him  guilty  of 
an  assault  with  intent  to  murder,  unless 
they  are  satisfied  from  the  evidence, 
beyond  a  reasonable  doubt,  that,  if 
death  had  ensued  from  the  assault,  he 
would  have  been  guilty  of  murder  in 
the  first  degree."  Ogletree  v.  The  State. 
28  Ala.  693. 

4.  It  is  not  sufficient  to  prove  a  gen- 
eral felonious  intent,  or  any  other  than 
the  particular  intent  alleged  in  the 
indictment ;  and  the  burden  of  j^rov- 
ing  this,  as  well  as  all  the  other  facts 
which  constitute  the  felony,  is  on  the 
State.     16. 
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5.  A  charge  which  selects  a  portion 
only  of  the  facts  disclosed  \)y  the  tes- 
timony, and  instructs  the  jury  that,  if 
these  are  proved,  "  the  law  presumes 
that  the  act  was  malicious,"  and  that 
the  defendant  "intended  to  kill,"  is 
erroneous  ;  because  it  shifs  the  burden 
of  proof,  and  loses  sight  of  the  recog- 
nized distinction  between  civil  and 
criminal  cases  in  the  measure  of  proof. 
lb. 

6.  The  error  of  such  a  charge  is  not 
cured,  by  further  instructing  the  jury, 
in  a  subsequent  part  of  it,  that  these 
presumptions  of  law  only  arise  in  the 
absence  of  evidence  tending  to  qualify 
or  explain  the  selected  facts,  and  may 
be  rebutted,  qualified,  or  explained 
away  by  the  evidence  ;  "  so  that,  if 
they  find  the  facts  upon  which  these 
presumptions  of  law  arise,  with  other 
evidence  tending  to  qualify  or  explain 
them,  it  will  be  their  duty  to  consider 
all  the  evidence  in  connection,  and,  if 
they  entertain  a  reasonable  doubt  upon 
the  whole  evidence,  they  should  ac- 
quit."    lb. 

7.  A  special  verdict,  finding  the 
accused  "  guilty  of  striking  with  a 
loaded  whip  calculated  to  produce 
death,  without  any  cause  or  provoca- 
tion," does  not  authorize  the  rendition 
of  a  judgment  of  conviction  for  an 
assault  with  intent  to  murder.  Scitz 
V.  The  State,  23  Ala.  42. 

8.  The  question  whether  an  indict- 
ment lies  against  a  white  man,  for  an 
assault  on  a  slave  with  intent  to  mur- 
der, cannot  be  raised  in  the  appellate 
court,  by  assigning  for  error  the  ver- 
dict of  the  jury,  when  no  objection 
was  taken  to  the  indictment  in  the 
primary  court,  and  the  defendant  was 
convicted  of  an  assault  and  battery 
only.    Carpenter  V.  The  State,  23  Ala.  84. 

2.  When  Committed  by  Slave. 

9.  Semble,  that  malice  is  not  a  neces- 
sary ingredient  in  the  offense  de- 
nounced by  the  statute  against  a  slave 
"who  shall  commit  an  assault  with  in- 
tent to  kill  any  white  person."  Dave 
V.  The  State,  22  Ala.  23. 

10.  A  slave  undoubtedly  has  the 
natural  right  of  self-defense ;  but,  in 
order  to  avail  himself  of  this  for  the 
justification  of  his  acts,  he  must  not 
himself  be   a  wrong-doer.     If,  while 


resisting  his  master's  authority,  and  in 
personal  collision  with  him,  the  slave 
stabs  his  master,  with  intention  to 
kill,  it  is  no  justification  of  tlie  act 
that  he  was  impressed  at  the  time  with 
a  reasonable  sense  of  imminent  dan- 
ger to  his  own  life.     lb. 

II.  Bail  and  Recognizance. 

11.  When  a  prisoner  is  committed 
for  an  assault  with  intent  to  murder, 
and  it  is  shown  that  the  person  as- 
saulted is  in  danger  of  dying  before 
the  expiration  of  a  year  and  a  day 
from  the  time  of  the  assault,  the  pris- 
oner is  not  entitled  to  bail  as  a  matter 
of  right,  because  no  indictment  has 
been  found  against  him,  although  two 
terms  of  the  court  at  which  he  might 
have  been  indicted  have  elapsed  since 
his  commitment,  unless  it  is  also  shown 
that,  if  death  should  ensue  within  the 
3'ear  and  daj,  he  would  be  entitled  to 
bail.  Ex  parte  Andrews  and  Wife, 
19  Ala.  582. 

12.  The  judge  of  the  city  court  of 
Mobile  has  power  to  take  a  bond,  con- 
ditioned that  the  principal  obligor 
"make  his  personal  appearance  before 
the  city  court,  now  in  session,  instanter, 
and  from  day  to  day  during  the  term, 
and  from  term  to  term  thereafter,  to 
answer  the  State  of  Alabama  on  a 
charge  of  an  assault  to  mm-der.  Ar- 
nold v..  The  State,  25  Ala.  69. 

III.    Of  the  Indictment. 

13.  Although,  under  the  Code,  an 
indictment  which  charges  an  actual 
poisoning,  need  not  allege  that  the 
substance  administered  was  a  poison  ; 
yet  such  an  allegation  is  necessary  in 
an  indictment  for  an  attempt  to  poison. 
Anthony  v.  The  State,  29  Ala.  27. 

14.  A  count  which  charges  that  the 
prisoner,  a  slave,  "  did  administer  to," 
and  cause  to  be  administered,  and 
taken  by"  three  white  persons,  a  large 
quantity  of  arsenic,  &c.,  is  not  demiu-- 
rable  for  duplicity.  Ben  v.  The  State. 
22  Ala.  9. 

15.  If  the  indictment  charges  that 
the  prisoner  "  did  administer  to,  and 
cause  to  be  administered  to,"  kc.  a 
certain  deadly  x^oison,  "with  the  intent 
then  and  there  feloniously  to  kill  and 
murder  "  the  persons  named,  it  suffi- 
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ciently  charges  a  violation  of  the 
statute,  although  not  using  the  same 
words.     lb. 

16.  Under  an  indictment  for  an  as- 
sault with  intent  to  miirder  a  slave,  if 
the  prisoner  goes  to  trial  on  the  jilea 
of  not  guilty,  without  raising  any  ob- 
jection to  the  indictment,  he  may  be 
convicted  of  an  assault  and  battery 
only  ;  and  he  cannot,  by  assigning  for 
error  the  verdict  of  the  jury,  raise  the 
question  whether  such  an  indictment 
lies.     Carpenter  v.  The  State,  23  Ala.  84. 

17.  The  indictment  must  state  the 
facts  which  constitute  the  assault. 
Beasley  v.  The  State,  18  Ala.  535  ;  Shaw 
V.  The  State,  18  Ala.  547;  Trexler  v.  The 
State,  18  Ala.  21.  (But  see  the  form 
prescribed  by  the  Code,  p.  700,  No.  16.) 

18.  The  assault  should  be  alleged  as 
at  common  law,  with  the  additional 
averment  of  the  intent.  Beasley  v. 
The  State,  18  Ala.  535. 

19.  It  is  not  necessary  to  allege  that 
the  assault  was  felonious.     lb. 

20.  Nor  is  it  necessary  to  allege  that 
the  person  assaulted  was   within  the 

^  distance  to  which  the  gun  would  carry, 
or  that  the  gun  was  a  deadly  weapon. 
lb. 

21.  When  two  commit  a  joint  assault, 
with  intent  to  murder, — one  with  a 
knife,  and  the  other  with  a  gun, — a 
count  which  charges  them  jointly  is 
not  objectionable  for  duplicity.     lb. 

IV.  Of  the  Pleadixgs  and  Evidence. 

22.  Under  an  indictment  containing 
two  counts,  "the  State  moved  that  the 
defendant  be  tried  on  the  first  count, 
and  that  the  second  count  be  postponed 
until  the  first  is  disposed  of ;  to  which 
there  was  no  dissent  by  the  defendant." 
On  the  trial  upon  the  first  count,  the 
jury  found  the  defendant  "  guilty  as 
charged  in  the  bill  of  indictment;"  and 
the  solicitor  then  entered  a  nolle-pros. 
to  the  second  count.  Held,  that  the 
postponing  of  the  second  couiit  was 
erroneous  ;  that  the  defendant  was  not 
precluded  from  taking  advantage  of 
the  error,  by  the  recital  in  the  judg- 
ment entry  that  he  did  not  dissent 
from  such  a  course  of  proceeding ; 
that  if  the  defendant  had  consented 
to  go  to  trial  on  one  count  only,  yet 
the  verdict,  being  general,  would  be 
erroneous ;  and  that  the   subsequent 


entering  of  a  nolle-pros.  did  not  cure 
the  error.  Flanagan  v.  TJie  State,  19 
Ala.  546. 

23.  Where  three  persons  are  jointly 
indicted  for  an  assault  with  intent  to 
murder,  but  are  tried  separately,  a 
letter  written  by  one  of  them  to  the 
prosecutor,  some  time  before  the  com- 
mission of  the  assault,  showing  malice 
on  the  part  of  the  writer  towards  the 
prosecutor,  is  not  admissible  evidence 
against  another  who,  though  particeps 
criminis  in  the  assault,  is  not  sho%\Ti  to 
have  had  any  connection  whatever 
with  the  writing  of  the  letter,  nor  to 
have  acted  in  concert  with  the  writer, 
nor  to  have  participated  in  his  ill-will 
towards  the  prosecutor.  Stewart  v. 
TIieState,26A]a.U. 

24.  But  semble,  that  if  the  defendants 
had  entered  into  a  conspiracy  to  kill 
the  prosecutor,  and  the  letter  was 
subsequently  written  by  one  of  them 
to  bring  on  the  difBcrdty,  or  in  fur- 
therance of  their  common  design,  it 
would  be  admissible  evidence  against 
all  of  them  ;  the  act  of  each,  in  fur- 
therance of  the  common  design,  being- 
deemed  in  law  the  act  of  all.     lb. 

25.  Under  an  indictment  for  an  as- 
sault with  intent  to  mm-der  A,  the  de- 
fendant's threats,  made  several  hours 
previous  to  the  fight,  that  he  would 
kill  B,  are  not  admissible  evidence 
against  him.  Ogletree  v.  The  State,  28 
Ala.  693. 

26.  The  burden  of  proving  the  al- 
leged intent,  as  well  as  all  the  other 
facts  which  constitute  the  offense,  is 
on  the  State  ;''and  its  actual  existence 
is  a  question  of  fact  for  the  jury,  in 
the  decision  of  which  they  ought  to 
act  upon  those  presumptions  which 
are  recognized  by  the  law,  so  far  as 
they  are  applicable,  and  their  own 
judgment  and  experience,  as  applied 
to  all  the  circumstances  in  jiroof.     lb. 

27.  A  charge  to  the  jury  held  erro- 
neous, because  it  shifted  the  burden  of 
proof,  and  lost  sight  of  the  recognized 
distinction  between  civil  and  criminal 
cases  in  the  measure  of  proof.    lb. 


AUTREFOIS  ACQUIT. 


See  Pleading,  52,  53. 
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BAIL. 

(Constitutional  Provisions  :  Art.  I,  (jb  16,  17  ;  Art. 

V,  sS  2.) 

(Statutory  Provisions:    Corle,   ^^See'-QS';  Clay's 

Digest,  444,  §40  ;  Ih.  462-9,  §§1-46.) 

I.  Of  the  Right  to  Bail. 

1.  Under  Penal  Code  of  1841. 

2.  Under  Code  bf  1852. 

IT.  Of  the   Proceedings  to  obtain 
Bail. 

•  1.  Before  Inferior  Courts  and  Mag- 
istrates. 

(a)  Under  Penal  Code  of  1841. 

(b)  Under  Code  of  1852. 

2.  Before  Supreme  Court. 

(a)  Under  Penal  Code  of  1841. 

(b)  Under  Code  of  1852. 

III.  Of  the  Recognizance  and  Pro- 
ceedings THEREON. 

1.  Who  raay  take. 

2.  Amount. 

3.  Description  of  Offense. 

4.  fVhat  will  discharge  Sureties. 

5.  What  will  not  discharge  them. 


I.  Of  the  Right  to  Bail. 
1.    Under  Penal   Code   of  1841. 

1.  The  40th  section  of  the  8th  chap- 
ter of  the  Penal  Code  is  not  repugnant 
to  the  constitutional  provision,  that 
"all  persons  shall,  before  conviction, 
be  bailable  by  sufficient  securities,  ex- 
cept in  capital  cases,  where  the  proof 
is  evident,  or  the  presumption  great." 
Ex  parte  Croom  Sf  May,  19  Ala.  561. 

2.  The  word  "  term,"  as  therein 
used,  means  the  period  of  time  pre- 
scribed by  law,  within  which  the  court 
is  required  to  be  held,  imless  the  bus- 
iness is  sooner  disposed  of;  and  not 
the  time  during  which  it  may  actually 
be  in  session,     lb. 

3.  A  prisoner,  charged  with  a  capi- 
tal offense,  who  makes  application  for 
bail,  on  account  of  an  unauthorized 
premature  adjournment  of  the  court, 


at  the  first  term  at  which  lie  was 
proi)erly  triable,  without  any  disposi- 
tion having  been  made  of  his  case, 
makes  out  a  primafacie  case  for  relief, 
by  showing  that  he  was  arrested,  and 
in  tlie  custody  of  the  sheriff,  before 
the  adjournment  of  the  court;  that 
tlie  court  was  adjourned,  sine  die,  be- 
fore the  expiration  of  the  period 
allowed  by  law  for  holding  it,  and 
while  there  was  business  on  the  docket 
undisposed  of ;  that  no  disposition  was 
made  of  his  case  ;  that  no  cause  for 
the  adjournment  was  assigned  in  the 
order,  and  that  none  appears  in  the 
record.     lb. 

4.  And  he  may  insist  on  his  right  to 
bail,  on  account  of  such  premature 
unauthorized  adjournment,  although 
he  was  confined  at  the  time,  at  a  place 
several  miles  distant  from  the  court- 
house, in  the  custody  of  the  sheriff, 
who  was  advised  by  physicians  that, 
on  account  of  his  wounds,  it  was  un- 
safe to  remove  him  ;  and  although  he 
made  no  application  for  a  trial,  and 
might  have  continued  his  case  on  ac- 
count of  his  situation.     lb. 

5.  A  general  order,  continuing  all 
causes  not  otherwise  disjjosed  of,  if 
made  at  the  suggestion  of  the  parties 
or  their  counsel,  or  with  their  consent, 
would  operate  as  a  continuance  en- 
tered in  each  case  by  consent,  and 
would  be  a  completion  of  the  business 
justifying  the  adjournment  of  the  court. 
lb. 

6.  Where  the  trial  of  a  person, 
charged  with  a  capital  offense,  is  con- 
tinued at  one  term  on  account  of  the 
incompetency  of  the  presiding  judge, 
and  at  the  succeeding  term  by  the 
State  without  his  fault  or  assent,  he  is 
entitled  to  bail  as  a  matter  of  right, 
although  the  case  had  been  previously 
continued  at  his  instance.  Ex  parte 
Stiff,  18  Ak.  464. 

7.'  A  change  of  venue,  on  the  appli- 
cation of  the  prisoner,  necessarily  sets 
aside  a  previous  order  of  continuance 
at  the  same  term  by  the  State,  and 
does  not  authorize  the  prisoner,  upon 
the  case  being  continued  by  the  State 
in  the  court  to  which  it  is  transferred, 
to  be  admitted  to  bail  as  a  matter  of 
right.     Ex  parte  Johnson,  18  Ala.  414. 

8.  Where  a  prisoner  is  committed 
for  an  assault  with  intent  to  murder, 
and  it  is  shown  that  the  person  as- 
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saulted  is  in  danger  of  dying  befoi-e 
the  exijiration  of  a  year  and  a  day 
from  the  time  of  the  assault,  the  pris- 
oner is  not  entitled  to  bail  as  a  matter 
of  right,  because  no  indictment  has 
been  found  against  him,  although  two 
terms  of  the  court  have  elapsetl  since 
his  commitment,  unless  it  is  also  shown 
that,  if  death  should  ensue  within  the 
year  and  day,  he  would  be  entitled  to 
bail.  Ex  parte  Andrews  and  Wife, 
19  Ala.  582. 

9.  Although  habeas  corpus  is  a  writ 
of  right,  yet  the  courts  will  not  grant 
it,  unless  the  petitioner  shows  such  a 
state  of  facts  as  entitles  him  to  relief. 
Ex  parte  Campbell,  20  Ala.  89. 

10.  When  the  application  is  founded 
on  a  continuance  by  the  State  upon 
the  unsworn  statement  of  the  prose- 
cutor, and  the  statement  is  reduced  to 
writing  and  sworn  to  at  the  time  the 
application  is  made,  the  writ  may  be 
refused.     lb. 

11.  Although,  since  the  adoption  of 
the  Penal  Code,  the  jury  have  the 
power,  in  all  cases  of  murder  in  the 
first  degree,  of  determining  whether 
the  punishment  shall  be  death  or  im- 
prisonment for  life  in  the  penitentiary, 
yet  this  does  not  make  the  offense  less 
capital  than  before.  The  inquiry  be- 
fore the  magistrate,  to  whom  the  ap- 
plication is  made,  still  is,  whether  the 
offense  charged  may  be  capitally  pun- 
ished ;  if  it  may,  and  the  proof  is  evi- 
dent, or  the  presumption  great,  it  is 
not  bailable.  Ex  parte  McCrary,  22 
Ala.  65. 

2.  Under  Code  of  1852. 

12.  A  prisoner  indicted  for  murder 
is  entitled  to  bail,  as  a  matter  of  right, 
unless  the  court  is  of  opinion,  on  the 
evidence  adduced,  that  he  is  guilty  of 
murder  in  the  first  degree.  Ex  parte 
Banks,  28  Ala.  89. 

II.    Of  the    Proceedings  to   Obtain 
Bail. 

1.  Before  Inferior  Courts  and  Magistrates. 

(a)  Under  Penal  Code  of  1841. 

13.  On  application  to  the  circuit 
court  for  bail,  if  the  court  proceeds 
to  exaiulne  fully  the  facts  and  circum- 


stances attending  the  commission  of 
the  alleged  offense,  it  is  not  error  to 
refuse  to  permit  the  prisoner,  after 
having  submitted  all  the  evidence,  tO' 
withdraw  his  motion  ;  but  it  is  the 
duty  of  the  court  to  proceed  with  the 
case,  and  either  bail  or  remand  the 
prisoner,  as  the  facts  may  require. 
Ex  parte  Campbell,  20  Ala.  89. 

14.  Where  the  record  of  the  court, 
to  which  the  application  is  made, 
shows  that  the  facts  of  the  case  were 
fully  inquired  into  on  a  previous  ap  ■ 
plication,  the  court,  although  not  bound 
to  do  so,  may  well  decline  to  hear  a 
second  ajiplication,  based  on  the  same 
facts ;  and,  though  the  former  judg- 
ment does  not  preclude  the  party  from 
again  applying,  it  is  discretionary  with 
the  court,  whether  it  will  re-try  the 
facts,  or  repose  upon  its  former  judg- 
ment, lb.  (Changed  by  statute. — 
Code,  I  3673.) 

15.  Under  the  act  establishing  courts 
of  probate,  a  judge  of  probate  has 
power  "to  grant,  hear,  and  determine 
writs  of  habeas  corpus,"  in  bailable 
cases.  Hale  v.  The  State,  24  Ala.  80. 
(Note,  that  this  power  vas  taken  away 
by  the  Code,  but  has  been  restored  by 
the  "  act  concerning  bail  in  criminal 
cases,"  except  in  cases  of  murder  in 
the  second  degree,  and  manslaughter 
in  the  first  degree. — Session  Acts 
1855-6,  p.  52.) 

16.  The  judge  of  the  city  court  of 
Mobile  has  power  to  take  a  bond,  con- 
ditioned that  the  principal  obligor 
"make  his  personal  appearance  before 
the  city  court,  now  in  session,  instanter, 
and  from  day  to  day  during  the  term, 
and  from  tenn  to  term  thereafter,  to 
answer  the  State  of  Alabama  on  a 
charge  of  an  assault  to  murder."  Ar- 
nold V.  The  State,  25  Ala.  69. 

(b)  Under  Code  of  1852. 

17.  A  sheriff  has  no  power  to  admit 
to  bail,  after  indictment  found,  a  person 
charged  with  a  felony,  nor  can  that 
power  be  delegated  to  him  by  an  order 
of  the  circuit  court.  Antonez  v.  The 
State,  26  Ala.  81.  (Changed  by  statute. 
Session  Acts  1855-6,  pp.  52-3.) 

18.  Section  3408  of  the  Code,  re- 
quiring the  magistrate  to  indorse  on 
tlie  warrant  of  commitment  the  amount 
of  bail  required,  applies  only  to  pre- 
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liminary  proceedings  before  indictment 
found.     lb. 

2.  Before   Supreme   Court. 

(a)  Under  Penal  Code  of  1841. 

19.  A  prisoner  charged  wiih  a  capi- 
tal offense,  after  having  been  refused 
bail  by  a  circuit  judge,  may  petition 
the  supreme  court  for  a  revision  of 
his  decision.  Ex  parte  Croom  ^  May, 
19  Ala.  561. 

20.  In  such  case,  the  proper  practice 
is,  for  the  prisoner  to  petition  the  su- 
preme court  for  the  writs  of  habeas 
corpus,  and  such  other  remedial  pro- 
cess as  may  be  necessary  to  render  its 
control  effectual.;  setting  forth,  under 
oath,  such  a  state  of  facts  as  will  show 
that  the  circuit  judge  erred  to  his 
prejudice,  and  that  he  was  entitled  by 
the  case  then  made  to  the  relief  sought. 
lb. 

21.  If  the  court  deems  the  showing 
prima  facie  sufficient  to  entitle  the 
prisoner  to  bail,  the  writs  of  habeas 
corpus  and  certiorari  will  be  awarded, 
to  bring  up  the  prisoner  and  the  pro- 
ceedings had  before  the  circuit  judge  ; 
so  that,  if  the  prisoner,  upon  a  full 
hearing  on  the  return  of  the,  writs, 
should  be  adjudged  entitled  to  bail,  he 
may  be  allowed  to  give  it  in  such  sum 
as  may  be  prescribed.     lb. 

22.  Instead  of  the  writs  of  habeas 
corpus  and  ceHiorari  issuing  from  the 
supreme  court,  an  agreed  statement  of 
the  facts  and  proceedings  had  before 
the  circuit  judge  may,  by  consent  of 
counsel,  be  submitted  ;  and  if  the  court 
decides  that  the  prisoner  is  entitled  to 
bail,  application  may  again  be  made  to 
the  circuit  judge.     lb. 

23.  The  supreme  court  will  not,  by 
mandamus,  control  the  discretion  of 
the  circuit  court  in  refusing  bail  on  a 
renewed  application,  after  its  previous 
refusal  on  the  same  facts.  Ex  parte 
Campbell,  20  Ala.  89. 

24.  When  an  examination  has  been 
had  before  a  magistrate,  or  a  judge  of 
an  inferior  tribunal,  in  whom  is  reposed 
a  sound  discretion  to  grant  or  refuse 
bail,  the  supreme  court  will  alwaj's 
presume,  until  the  contrary  is  plainly 
made  to  appear,  that  this  discretion 
has  been  properly  exercised.  Ex  parte 
McCrary,  22  Ala.  65. 


25.  When  the  bill  of  exceptions 
states  tliat  the  cause  was  continued 
"  on  the  affidavit  of  the  prosecutor, 
which  disclosed  the  al)sence  of  a  ma- 
terial witness  for  the  State,  who  had 
been  regularly  suljpojnaed,"  but  the 
affidavit  itself  is  not  set  out  in  the  re- 
cord, it  will  not  be  presumed  that  the 
affidavit  did  not  satisfactorily  account 
for  tlie  absence  of  the  witness.  If 
the  affidavit  was  defective,  it  should 
have  been  set  out  in  the  record,  or  its 
defects  made  part  of  the  petitioner's 
case  in  some  other  way.     lb. 

(b)  Under  Code  of  1852. 

26.  If  application  for  bail  is  made 
to  a  circuit  judge,  and  is  b}^  him  re- 
fused, the  evidence  may  be  set  out  on 
exceptions,  and  ai^plication  made  there- 
on to  the  supreme  court.  Ex  parte 
Banks,  28  Ala.  89. 

III.   Of  the    Recognizance  and   Pro- 
ceedings  THEREON. 

1.  Who  may  take. 

27.  A  judge  of  probate  has  power 
to  take  a  recognizance  from  a  person 
charged  with  a  bailable  offense,  con- 
ditioned far  his  appearance  at  the  next 
term  of  the  circuit  court.  Hale  v.  The 
State,  24  Ala.  80.  (Note,  that  this 
power  was  taken  away  by  the  Code, 
but  has  been  restored  by  the  '•  act 
concerning  bail  in  criminal  cases," 
except  in  cases  of  murder  in  the  second 
degree,  and  manslaughter  in  the  first 
degree. — Session  Acts  1855-6,  p.  52.) 

28.  The  judge  of  the  city  court  of 
Mobile  has  power  to  take  a  recogni- 
zance, conditioned  that  the  principal 
obligor  "  make  his  personal  appear- 
ance before  the  city  court,  now  in  ses- 
sion, instanter,  and  from  day  to  day 
during  the  term,  and  from  term  to  term 
thereafter,  to  answer  the  State  of  Ala- 
bama on  a  charge  of  an  assault  to 
murder."  ■  Arnold  v.  The  State,  25  Ala. 
69. 

29.  Under  the  Code,  a  sheriff  has  no 
power  to  take  a  recognizance  from  a 
person  indicted  for  mm'der  in  the  sec- 
ond degree,  nor  can  that  power  be 
delegated  to  him  by  an  order  of  the 
circuit  coui't.     Antonez  v.    The  State. 
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26  Ala.   81.     (Changed   \)j  statute.— 
Session  Acts  1855-6,  pp.  52-3.) 

2.    Amount. 

30.  That  the  defendant  is  a  man  of 
fortune  is  a  fact  which  may  well  be 
considered  in  fixing  the  amount  of  his 
bail.     Ex  parte  Banks,  28  Ala.  89. 

3.  Description  of  Offense. 

31.  A  recognizance,  to  appear  and 
answer  an  indictment  to  be  i^referred 
at  a  future  time  against  the  principal, 
need  not  set  out  the  offense  charged 
with  the  technical  accuracy  required 
in  an  indictment ;  a  substantial  de- 
scription of  the  offense  will  be  suffi- 
cient.    Weaver  v.  The  State,  18  Ala.  293. 

32.  A  charge  of  "persuading  and 
inducing  a  negro  woman  slave  named 
A.,  the  property  of  J.  K.,  to  leave  her 

•  master's  premises  and  emploj',  with  a 
view  to  take  said  slave  to  another 
State,  and  convert  her  to  his  own  use," 
though  not  in  the  technical  language 
of  the  statute,  is  a  substantial  descrip- 
tion of  an  offense  against  its  provis- 
ions,    lb. 

4.  What  will  discharge  Sureties. 

33.  To  sci.  fa.  on  a  forfeited  recog- 
nizance, it  is  a  good  plea  by  the  sure- 
ties, that  their  principal,  at  the  time  of 
its  execution,  "  was  illegally  and  by 
force  imprisoned  and  restrained  of  his 
liberty,  and  that  under  such  illegal 
and  forcible  imiDrisonment  and  restraint 
of  his  liberty,  and  to  procure  a  release 
and  discharge  therefrom,  defendants 
made  and  subscribed  said  writing." 
77(6  State  v.  Brantley,  27  Ala.  44. 

5.  What  ivill  not  discharge  them. 

34.  The  sureties  on  a  forfeited  re- 
cognizance cannot  test  the  legal  suffi- 
ciency of  the  indictment  against  their 
principal  by  a  demurrer  to  the  sci.  fa. 

Williams   v.    The    State,    20   Ala.    03; 

Weaver  v.  The  State,  18  Ala.  293. 

35.  Tlie  re-arrest  of  the  princii:)al, 
on  the  supposition  by  the  magistrate 
that  his  bail  is  insufficient,  is  unau- 
thorized, and  does  not  discharge  his 
sureties.  Ingram  v.  The  State,  27  Ala. 
17. 


36.  The  subsequent  arrest  of  the 
principal  on  another  charge,  or  his 
delivery  by  the  executive  authority  of 
another  State  on  the  requisition  of  the 
governor,  does  not  discharge  his  sure- 
ties: their  remedy,  it  seems,  is  by  habeas 
corpus.     lb. 


BASTARDY. 

(Statutory  Provisions  :  Code,  §§  3799-3822  ;  Clay's 
Digest,  pp.  133-5,  ^§  1-11.) 

I.  Of  the  Preliminary  Proceedings. 

1.  Jurisdiction  of  Justice. 

2.  Complaint. 

3.  Recognizance. 

4.  Record  returned  to  Court. 

II.  Of  the  Proceedings  in  County, 

Probate,  or  Circuit  Court. 

1.  Jurisdiction  of  Court. 

2.  Pleading,  Practice,  and  Evidence. 

3.  Judgment. 

III.  Op  Appeals. 


I.  Op  the  Preliminary  Proceedings. 
1.  Jurisdiction  of  Justice. 

1.  A  justice  of  the  peace  has  no 
jurisdiction  under  the  bastardy  act, 
unless  the  mother  of  the  child  is  a 
single  woman,  and  is  pregnant  (or  has  ' 
been  delivered)  in  the  county  in  which 
the  justice  acts  ;  but,  if  the  complaint 
does  not  state  these  facts,  he  may  de- 
termine their  existence  from  other 
evidence,  and  should  then  state  them 
in  his  warrant,  so  that  his  jurisdiction- 
may  appear  on  the  face  of  his  pro- 
ceedings. Williams  v.  The  State,  29 
Ala.  9. 

2.  The  recitals  in  the  justice's  war- 
rant, of  the  preliminary  facts  on  which 
his  jurisdiction  depends,  and  which  it 
is  his  duty  to  determine,  are  evidence 
that  he  did  determine  their  existence  ; 
and  his  determination  of  their  exis- 
tence, in  the  absence  of  evidence 
showing  it  to  be  erroneous,  is  conclu- 
sive between  the  parties.     lb. 
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2.   Complaint. 

3.  A  married  woman  cannot  prefer 
a  complaint,  under  the  statute,  against 
the  alleged  father  of  her  bastard  child. 
Judge  of  Limestone  County  Court  v. 
Kerr,  11  Ala.  328. 

3.  Recognizance.  . 

4.  The  bond  taken  by  the  justice 
from  the  defendant,  conditioned  for 
his  appearance  at  court  according  to 
the  requisition  of  the  statute,  is  prop- 
erly made  payable  to  the  governor 
for  the  time  being  and  his  successors 
in  office.  Chaudron  v.  Fitzpatrick,  19 
Ala.  649. 

5.  If  the  bond  does  not  conform  to 
the  statute,  in  failing  to  require  the 
defendant  to  appear  "at  the  next  term" 
after  it  is  taken,  it  is  void,  and  the 
proceedings  dependent  upon  it  are 
coram  non  judice.  Seale  v.  Mc  Clanahan, 
21  Ala.  345. 

6.  If  the  defendant  appears  in  court, 
and  submits  without  objection  to  a 
trial  on  the  merits,  he  cannot  object, 
on  error,  to  the  regularity  of  the  re- 
cognizance taken  by  the  justice. 
Wilson  V.  Judge  of  Pike  County  Court, 
18  Ala  157. 

4.  Record  returned  to  Court. 

7.  The  proceedings  had  before  the 
justice  are  a  part  of  the  record  of  the 
cause,  and  may  be  looked  to  in  aid  of 
the  judgment  of  the  county  court. 
Wilson  V.  Judge  of  Pike  County  Court, 
18  Ala.  757. 

8.  Although  the  Code  (§  3801)  only 
Ycquires  the  justice  to  return  to  the 
circuit  court,  by  the  first  day  of  the 
term  to  which  the  defendant  is  bound 
to  appear,  the  bond  and-  complaint ; 
yet  the  warrant  also  may  be  returned, 
when  it  recites  the  existence  of  the 
facts  on  which  the  jurisdiction  of  the 
justice  depends,  and  is  expressly  re- 
ferred to  in  the  bond.  Williams  v. 
The  State,  29  Ala.  9. 

II,    Of  the    Proceedings   in   County, 
Probate,  or  Circuit  Court. 

1.  Jurisdiction  of  Court. 

9.  If  the  facts  necessary  to  sustain 


the  jurisdiction  of  the  court  appear 
from  the  proceedings  had  before  tlie 
justice,  which  are  a  part  of  the  record, 
although  the  judgment  rnay  feil  to 
disclose  them,  it  will  be  sufficient. 
Wilson  V.  Judge  of  Pike  County  Court, 
18  Ala.  757. 

10.  If  the  proceeding  was  continued 
by  the  defendant  at  the  first  term,  the 
county  court  had  jurisdiction  to  take 
a  recognizance  for  his  personal  ap- 
pearance from  term  to  term,  and  for 
his  good  behavior  ;  and  if  the  'recog- 
nizance contained  any  additional  stip- 
ulation, it  Avas  void  only  as  to  that 
condition.  The  State, ex  rel.  Clauncli,v. 
Castleberry,  23  Ala.  85. 

11.  If  the  suretj'  in  the  recognizance 
taken  by  the  justice  afterwards  be- 
comes judge  of  probate,  he  is  incom- 
petent, by  reason  of  interest,  to  preside 
on  the  trial  of  the  cause ;  and  any 
proceedings  therein,  had  before  him, 
are  coram  non  judice  and  void.     lb. 

12.  The  court  of  probate  has  but  a 
limited  jurisdiction,  to  be  exercised  in 
a  special  manner  :  this  jurisdiction 
attaches,  when  the  defendant  is  boimd 
to  appear  before  it,  on  a  charge  of 
being  the  father  of  a  bastard  child,  at 
its  first  session  next  after  the  bond  is 
taken  ;  but  it  has  no  power  to  take 
cognizanee,  and  proceed  ex  parte,  with 
a  cause  brought  before  it  in  a  different 
manner.  Seale  v.  McClanahan,  21  Ala. 
345. 

13.  A  probate  judge  has  no  juris- 
diction, except  when  sitting  as  a  court 
in  term  time,  to  take  a  confession  of 
judgment  from  the  defendant ;  but,  it 
seems,  the  coui't  may  declare  such 
judgment  void,  and  proceed  with  the 
cause  from  the  last  previous  continu- 
ance.    Moore  v.  McGuire.  26  Ala.  461. 

14.  Although  the  justice  is  not  re- 
quired (Code,  I  3801)  to  return  the 
warrant  to  court,  yet,  when  it  recites 
the  existence  of  the  jm-isdictional 
facts,  and  is  exj^ressly  referred  to  in 
the  bond,  it  may  be  retin-ned  ;  and  its 
recitals  will  then  be  sutficient  to  sus- 
tain the  jurisdiction  of  the  court. 
Williams  v.  The  State,  29  Ala.  9. 

2.  Pleading,  Practice,  and  Evidence. 

15.  After  a  jury  has  been  emjiianeled 
to  try  the  question  of  paternity",  the 
court  is  not  bound,  on  the  motion  of 
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the  defendant,  and  the  production  of 
a  release  from  the  mother  of  the  child, 
to  dismiss  the  proceedings,  but  may 
refuse  to  do.  so  ;  and  if  the  defendant 
wishes  to  insist  on  the  release,  he 
should  then  plead  it  in  bar,  and  reqiiest 
appropriate  instructions  to  the  jury. 
Wilson  V.  Judge  of  Pike  County  Court, 
18  Ala.  757. 

16.  A  release,  given  by  the  mother 
whilst  under  age,  is  not  binding,  and, 
if  afterwards  repudiated  by  her,  can- 
not bar  her  right.     lb. 

17.  When  the  defendant  has  entered 
into  a  recognizance  for  his  appearance 
at  court,  no  further  notice  to  him  is 
required,  but  the  coiu't  may  investi- 
gate the  charge,  and  render  judgment 
against  him,  in  his  absence  :  his  non- 
appearance furnishes  no  reason  for 
suspending  or  thwarting  the  action  of 
the  court.  Scale  v.  McClanahan,  21 
Ala.  34.5. 

18.  "Where  the  mother  and  putative 
father  of  the  child,  both  being  made 
witnesses  by  the  Code  (^3807),  are 
examined  on  the  ti'ial,  their  testimony 
must  be  weighed  by  the  jury  like  that 
of  other  witnesses.  Sattenvhite  v.  The 
State,  28  Ala.  65. 

19.  A  proceeding  in  bastardy  not 
being  a  criminal  case,  it  is  not  error 
to  refuse  to  instruct  the  jury,  at  the 
defendant's  request,  "  that  they  qught 
to  acquit,  unless  the  proof  showed, 
beyond  a  reasonable  doubt,  that  he 
was  guilty ;"  but  it  is  erroneous  to  in- 
struct them,  "that  if  the  State  produced 
a  preponderance  of  evidence,  they 
might,  upon  such  preponderance  of 
proof,  find  the  defendant  guilty."     lb. 

3.  Judgment. 

20.  A  judgment,  requiring  the  de- 
fendant to  pay  into  the  probate  court, 
annually,  for  the  term  of  ten  years,  the 
sum  of  fifty  dollars,  for  the  support, 
maintenance,  and  education  of  the 
child,  though  not  in  favor  of  any  per- 
son by  name  as  plaintiff,  is  nevertheless 
sufficient,  since  the  statute  points  out 
with  certainty  who  is  plaintiff.  Sealc 
v.  McClanahan.  21  Ala.  345. 

21.  A  judgment  by  confession,  taken 
by  a  probate  judge  in  vacation,  is 
coram  non  judice  and  void.  Moore  v. 
McGuire,  26  Ala.  461. 

22.  A  judgment  against  the  defend- 


ant, that  he  pay  '•  the  sum  of  forty 
dollar s'annually,  for  ten  3-ears,  to-wit, 
forty  dollars  now,  and  forty  dollars 
every  year  for  ten  years  afterwards,"' 
is  erroneous;  but,  since  it  shows  upon 
its  face  that  the  defendant  was  ad- 
judged to  pay  "forty  dollars  annually, 
for  ten  years,"  the  latter  portion  of 
the  entrj'  must  be  treated  as  a  clerical 
misprision,  and  amended  accordingly. 
Wilson  V.  Judge  of  Pike  County  Court, 
18  Ala.  757. 

23.  A  judgment  in  favor  of  the  pros- 
ecutrix, "  for  her  costs  in  this  behalf," 
and  requiring  the  defendant  to  enter 
into  bond,  "  conditioned  that  he  pay 
to  the  judge  of  probate  fifty  dollars, 
on  the  first  day  of  January  in  each 
3'ear,  for  the  term  of  ten  years,"  &c., 
is  materially  different  from  a  judgment 
requiring  him  to  enter  into  bond, 
"conditioned  to  pay  fifty  dollars  a 
year,  for  the  period  of  ten  years,  on 
the  first  Monday  in  January."  Williams 
V.  The  State,  26  Ala.  85. 

24.  But  it  may  be  amended  at  a  sub- 
sequent iQvva,  nunc  pro  tunc.  Williams 
V.  The  State,  29  Ala.  9. 

m.  Of  Appeals. 

25.  From  a  judgment  of  the  circuit 
court,  in  a  proceeding  under  the  bas- 
tardy act,  an  appeal  may  be  taken 
(Code,  §  3821)  by  merely  giving  secu- 
rity' for  the  costs  ;  and  the  security 
may  be  either  a  bond,  or  a  simple  ac- 
knowledgment in  writing.  Saiterwhite 
V.  The  State,  28  Ala.  65. 

26.  If  the  appeal  bond  describes  a 
judgment  mater iall}'  different  from  that 
shown  by  the  record  to  have  been 
rendered  in  the  cause,  and  does  not 
show  any  imdertaking  for  the  costs  of 
an  appeal  from  the  real  judgment,  it 
cannot  be  regarded  as  security  for  the 
costs,  and  the  apiD.eal  will  be  dismissed; 
as  where  the  bond  describes  a  judg- 
ment, requiring  the  defendant  to  enter 
into  bond,  conditioned  to  pay  fifty- 
dollars  a  year,  for  the  period  of  ten 
years,  "  on  the  first  Monday  in  January 
in  each  year,"  while  the  judgment 
shown  to  have  been  actually  rendered 
required  a  bond,  conditioned  to  pay, 
etc.,  "on  the  first  day  of  January." 
Williams  v.  The  State,  26  Ala.  85._ 

27.  But,  when  the  bond  is  designed 
to  operate  merely  as  security  for  the 
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cost,  althougli  a  misdescription  of  the 
judgment  would  be  fatal,  yet  a  mere 
omission  to  recite  in  it  the  several 
days  on  wliich  the  respective  sums 
were  required  to  be  paid,  would  not 
have  that  effect,  if  the  judgment  were 
otherwise  correctly  described,  by  jts 
aggregate  amount,  names  of  parties, 
term  of  court  when  rendered,  &e.; 
such  an  omission  may  be  supplied  by 
a  comparison  of  the  bond  with  the 
clerk's  certificate,  or  with  other  parts 
of  the  record.  Satterwldte  v.  T/ie  State, 
28  Ala.  6.5. 

28.  The  regularity  of  the  recogni- 
zance taken  by  the  justice,  cannot  be 
questioned  in  the  appellate  court,  when 
the  defendant  appeared  in  the  primary 
court,  and  submitted  without  objection 
to  a  trial  on  the  merits.  Wilson  v. 
Judge  of  Pike  County  Court,  18  Ala.  757. 


BILL  OF  EXCEPTIONS. 

(Statutory  Provisions  :    Code,  §§3649-50  ;  Clay's 
Digest,  471,  §10.) 

1.  Where  the  record  contains  no 
bill  of  exceptions,  but  only  an  agree- 
ment, purporting  to  have  been  made 
between  the  solicitor  and  the  attorney 
for  the  defendant,  that  the  bill  of  ex- 
ceptions taken  in  another  case  should 
be  regarded  as  having  been  taken  in 
the  case  at  bar,  and  the  minute  entry 
does  not  show  that  the  agreement  was 
acknowledged  by  the  parties  in  the 
circuit  court,  or  made  part  of  the  re- 
cord by  an  order  of  that  court,  the 
agreement  will  be  rejected,  as  forming 
no  part  of  the  record.  Cobb  v.  The 
State,  19  Ala.  18. 

2.  If  one  of  the  original  papers  in 
the  cause  is,  by  an  order  of  the  pri- 
mary court,  attached  to  the  transcript 
of  the  record,  the  appellate  court 
cannot  inspect  or  examine  it  for  any 
purpose.  Butler  v.  The  State,  22  Ala. 
43. 

3.  The  appellant  must  make  the  re- 
cord affirmatively  show  error.  Esk- 
ridge  v.  The  State,  25  Ala.  30  ;  Butler  v. 
The  State,  22  Ala.  43. 

4.  But,  when  the  bill  states  enough 
to  put  the  court  clearly  ill  error,  the 
court  should,  if  consistent  with  the 
facts,  insert  what  is  necessary  to  set 
itself  right ;  and  if  it  fails  to   do  so. 


no  presumption  can  be  indulged  in 
favor  of  its  judgment.  Davia  v.  The 
State,  17  Ala.  415. 

5.  When  the  bill  does  not  set  out  all 
the  evidence,  it  will  not  be  presumed 
that  an  affirmative  charge  was  abstract, 
but,  on  the  contrary,  that  it  was  fully 
warranted  by  the  proof  McElhaneij 
V.  The  State,  24  Ala.  71 ;  Morrzs  v.  The 
State,  25  Ala.  57.' 

6.  But,  when  a  party  excej^ts  to  the 
refusal  of  a  charge  asked,  he  must  set 
out  in  his  bill  sufficient  evidence  to 
show  that  the  charge  was  not  abstract. 
Morris  v.  The  State,  25  Ala.  57. 

7.  Where  the  record  shows  that  the 
jury  was  sworn,  it  will  be  presumed 
that  they  were  sworn  before  the  testi- 
mony was   heard.     Crist  v.  The  State. 

21  Ala.  137. 

8.  On  application  for  the  writs  of 
habeas  corpus  and  certiorari,  to  revise 
the  action  of  a  circuit  judge  in  refus- 
ing bail  to  a  prisoner  charged  with 
murder,  if  the  bill  of  exceptions  states 
that  the  cause  was  continued  "  on  the 
affidavit  of  the  prosecutor,  which  dis- 
closed the  absence  of  a  material  wit- 
ness for  the  State,  who  had  been  reg- 
ularly subpoenaed,"  but  the  affidavit 
itself  is  not  set  out  in  the  record,  the 
court  will  not  intend  that  the  affidavit 
did  not  satisfactorily  account  for  the 
absence  of  the  witness.  If  the  affida- 
vit was  defective,  it  should  have  been 
set  out  in  the  record,  or  its  defects 
made  part  of  the  petitioner's  case  in 
some  other  way.     Ex  parte  McCrary. 

22  Ala.  65. 

9.  When  an  examiftation  has  been 
had  before  a  magistrate,  or  before  a 
judge  of  an  inferior  tribunal,  in  whom 
is  reposed  a  sound  discretion  to  grant 
or  refuse  bail,  as  tliey  may  think  pro- 
per under  all  the  circumstances  of 
the  case,  the  appellate  court  will  al- 
ways presume  that  this  discretion  has 
been  correctly  exercised,  until  the 
contrary  is  plainly  made  to  appear,  lb. 

10.  In  a  case  in  which  insanity  was 
relied  on  as  a  defense  to  an  indictment 
for  larceny,  the  bill  of  exceptions  sta- 
ted, that  the  State  offered  to  prove,  by 
a  witness  who  had  knoA^ni  the  prisoner 
two  years  before  the  commission  of 
the  alleged  offense,  "that  the  prisoner, 
in  his  opinion,  was  a  man  of  sound 
mind,  and  not  insane,  and  that  he 
could   distinguish  right  from  WTong; 
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to  which  the  prisoner  objected." — 
Held,  construing  the  bill  most  strongly 
against  the  exceptor,  that  the  opinion 
of  the  witness  referred  to  the  priso- 
ner's mental  condition  at  the  time  of 
their  previous  acquaintance,  and  not 
at  the  time  of  the  trial.  Poivell  v.  The 
Slate,  25  Ala.  21. 

11.  As  to  the  construction  of  a  bill, 
which  showed  two  separate  objections 
by  the  defendants  to  the  admission  of 
their  confessions.  Brister  v.  The  State, 
26  Ala.  107. 

12.  The  refilsal  of  the  court  to  re- 
quire the  solicitor,  on  motion  of  the 
defendant,  to  elect  on  which  count  in 
the  indictment  he  would  proceed,  will 
not  be  revised  by  the  appellate  court, 
when  no  objection  or  exception  was 
reserved  to  it.  Johnson  v.  The  State, 
29  Ala.  62. 

13r  Injury  will  be  presumed  from 
error,  unless  the  record  itself  rebuts 
the  presumption,  and  shows  affirma- 
tively that  no  injury  could  have  re- 
sulted therefrom  to  the  partyexcepting. 
Dave  V.  The  State,  22  Ala.  23;  Holmes 
V.  The  State,  23  Ala..  17. 


BILLIARDS. 

See  Gaming-Tables. 


BURGLARY. 

(-■statutory  Provisions  :  Code,  §§3308-10,  3183-4; 
Clay's  Digest,  426,  §  64  ;  Jb.  472,  §  4.) 

1.  A  two-storied  house,  of  which 
the  front  room  on  the  first  floor  was 
used  as  a  store-house,  and  the  back 
room  (which  also  contained  a  few 
boxes  of  goods,  and  communicated 
with  the  front  by  a  door  in  the  parti- 
tion) as  a  sleeping-room  by  the  owner, 
while  his  clerks,  who  were  unmarried 
men  and  took  their  meals  at  a  hotel, 
slept  in  the  rooms  on  the  second  floor, — 
held  a  dwelling-house,  both  Avithin  the 
common-law  definition,  and  usder  the 
Code.     Ex  parte  Vincent,  26  Ala.  145. 

2.  The  term  "dwelling-house,"  as 
used  in  section  3308  of  the  Code,  has 
the  same  meaning  as  in  the  definition 
of  burglary  at  common  law  ;  while 
section  3309  was  intended  to  soften 
the   rigor  of  the   former   statute,  by 


narrowing  the  meaning  of  the  term, 
in  requiring  that  a  white  person  should 
be  in  the  house  at  the  time,  and  that 
the  building  should  be  jomed  to,  and 
parcel  of  the  dwelling-house.     lb. 

3.  An  indictment  for  a  conspiracy 
to  commit  a  burglary,  with  intent  to 
steal  the  goods  of  S.,  is  supported  by 
proof  that  the  goods  belonged  to  S. 
and  his  dormant  partner.  Spalding 
and  Thomas  v.  T/ie  State,  17  Ala.  440. 


CAMP-HUNTING. 

(Statutory  Provisions:  Session  Acts  1845-6,  p.  134.) 

1.  In  an  indictment  for  camp-hunting, 
a  count  which  only  charges  that  the 
defendants  "  formed  themselves  into  a 
company,  consisting  of  more  than  five 
persons,  for  the  purpose  of  camp- 
hunting,"  is  fatally  defective.  Under- 
wood V.  The  State,  19  Ala.  532. 

2.  A  count  which  charges  that  the 
defendants  came  into  the  county  of 
Covington,  for  the  purpose  of  camp- 
hunting,  and  did  camp-hunt  therein, 
bnt  does  not  allege  that  they  hunted 
together,  or  in  a  company  of  more 
than  five  persons,  is  also  defective.  lb. 

3.  The  statute  does  not  prohibit 
citizens  of  other  counties  from  camp- 
hunting  in  Covington,  except  in  com- 
panies consisting  of  more  than  five 
persons.     lb. 


CERTIORARI. 

1.  If  the  order  for  a  change  of  venue 
directs  the  clerk  to  transmit  the  orig- 
inal papers  in  the  cause  to  the  court 
to  which  the  trial  is  removed,  that 
court  may  order  them  to  be  returned 
to  him,  and  may  issue  a  certiorari,  re- 
quiring him  to  transmit  certified  copies 
thereof.  Harrall  v.  The  State,  2G  Ala. 
52. 


CHALLENGE  OF   JUROftS. 
See  Jurors  and  Jury,  II,  1. 

CHANGE  OF  YENUE. 
See  Yexue,  II. 


Part  I.] 


CHARGE  OF  COURT. 


19 


CHARACTER. 

See  Evidence,  114^17;  Witness,  III. 

CHARGE  OF  COURT. 

(Statutory  Provision's  :  Code,  §§  2274,  2355;  Clay's 
Digest,  340,  §  149.) 

I.  Abstract. 

n.  Explanatory. 

III.  Invading  Province  of  Jury. 

IV.  Misleading  Jury. 

V.  Referring  Question  of  Law  to 

Jury. 

VI.  Rules  of  Construction. 


I.  Abstract. 

1.  An  abstract  charge,  although  it 
may  assert  a  correct  legal  proposition, 
should  be  refused.  Murray  v.  The 
State,  18  Ala.  727  ;  Felix  v.  The  State, 
18  Ala.  720  ;  Harrison  v.  The  State,  24 
Ala.  67  ;  Brister  v.  The  State,  26  Ala. 
107. 

2.  When  a  party  excepts  to  the  re- 
fusal of  a  charge  asked,  he  must  show 
by  his  bill  of  exceptions  that  it  was 
not  abstract.  Morris  v.  The  State,  25 
Ala.  57. 

3.  But,  when  an  affirmative  charge 
is  given,  it  will  be  presumed  to  have 
been  justified  by  the  evidence,  unless 
all  the  proof  is  set  out  in  the  bill  of 
exceptions.  Moore  v.  The  State,  18 
Ala.  532  ;  McElhaney  v.  The  State,  24 
Ala.  71;  Morris  v.  The  State,  25  Ala- 57- 

II.  Explanatory- 

4.  Section  2355  of  the  Code  does  not 
deprive  the  court  of  the  right  to  give 
explanatory  charges,  after  having  given 
the  charge  asked  in  writing  :  on  the 
contrary,  it  is  the  duty  of  the  court  to 
simplify  and  explain  the  charge  given, 
by  such  additional  instructions  as  will 
prevent  a  misunderstanding,  or  mis- 
application of  it.  Morris  v.  The  State, 
25  Ala.  57. 

III.  Invading  Province  op  Jury. 

5.  A  charge  which  assumes  to  de- 
termine a  question  of  intention,  invades 


the  province  of  the  jury,  and  is  tJjcrc- 
fore  erroneous.  Oliver  v.  The  Slate, 
17  Ala.  587. 

6.  But,  if  one  kills  another  by  the 
use  of  a  deadly  weapon  witliout  ne- 
cessity, the  law  will  presume,  in  the 
absence  of  proof  to  the  contrary,  that 
the  act  was  voluntarily  done  ;  tlicre- 
forc,  a  charge  which  assumes,  in  such 
case,  that  the  act  was  voluntary,  is  not 
an  invasion  of  the  province  of  the 
jury.     lb. 

7.  Whether  an  act  was  done  in  the 
prosecution  of  a  common  purpose 
among  the  defendants,  or  was  com- 
mitted by  one  of  them  from  causes 
which  had  no  connection  with  their 
common  purpose,  is  a  question  for  the 
jury  ;  and  a  charge  which  excludes  it 
from  their  consideration,  is  erroneous. 
Frank  v.  The  State,  27  Ala.  37. 

8.  But  a  charge  upon  the  legal  effect 
of  a  record  is  not  an  invasion  of  the 
province  of  the  jury.  Martha  t.  The 
State,  26  Ala.  72. 

9.  When  there  is  a  conflict  in  th<^ 
testimony,  a  charge  which  assumes 
the  contested  fact  to  be  proved,  in- 
vades the  province  of  the  jury,  and 
should  therefore  be  refused.  Skains 
and  Lewis  v.  The  State,  21  Ala.  218. 

10-  For  the  same  reason,  a  charge, 
under  an  indictment  for  retailing, 
which  assumes  that  the  defendant  had 
knowledge  of  the  intemperate  habits 
of  the  person  to  whom  he  sold  the 
liquor,  is  erroneous.  Elam  v.  The 
State,  25  Ala.  53. 

11.  Where  a  witness  for  the  prose- 
cution is  impeached,  by  proof  of  his 
contradictory  statements  on  a  material 
point,  it  is  erroneous  to  instruct  the 
jury,  "  that  they  must  believe  the  wit- 
ness for  the  State,  unless  they  believe 
that  the  contradictory  witness  is  enti- 
tled to  more  weight  and  credit  than 
said  witness  for  the  State."  Corley  v. 
The  State,  28  Ala.  22. 

12.  Where  there  is  the  least  conflict, 
in  a  material  point,  between  the  evi- 
dence adduced  by  the  prosecution, 
and  that  offered. by  the  defendant,  a 
charge,  based  upon  the  former,  and 
indicating  that  the  jury  may  look  to 
that  alone  in  passing  on  the  guilt  or 
innocence  of  the  prisoner,  is  erroneous. 
Dill  V.  The  State,  25  Ala.  15. 

13.  But,  if  there  is  no  conflict  in  the 
testimony,  and  the  conclusion  drawn 
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by  the  court  is  the  only  one  warranted 
by  the  facts  and  law,  such  a  charge 
may  be  f;iven.     lb. 

14.  Wlien  there  is  any  conflict  in 
the  evidence,  on  any  material  question 
of  fact,  it  is  erroneous  to  instruct  the 
jury,  "that  if  they  believe  the  evidence, 
they  must  find  the  defendant  guilty." 
Arnold  v.  The  State,  29  Ala.  46. 

15.  But,  when  all  the  evidence  is 
adduced  by  the  prosecution,  is  without 
conflict,  and  establishes  the  giiilt  of 
the  accused  beyond  all  doubt,  such  a 
charge  may  be  given.  Thompson  v. 
The  State,  21  Ala.  48. 

16.  Even  in  such  case,  however,  it 
is  erroneous  to  instruct  them,  without 
hypothesis,  "that  they  must  find  the 
defendant  guilty."  Huffman  v.  The 
State.  29  Ala.  40. 


lY.   Misleading  Jury. 

IT.  Instructions  to  the  jury  should 
be  direct  and  certain  :  a  charge  which 
is  involved  and  confused  may  be  re- 
fused. Salomon  and  Boullemet  v.  The 
State,  28  Ala.  83. 

18.  A  charge  which  requires  expla- 
nation or  qualification,  to  prevent  it 
from  misleading  the  jury,  may  be  re- 
fused,    lb. 

19.  Where  the  testimony  offered  by 
the  prosecution  is  frima-facie  evidence 
of  the  defendant's  guilt,  and  there  is 
no  rebutting  evidence,  the  court  may 
refuse  to  charge,  at  the  request  of  the 
defendant,  that  the  evidence  adduced 
by  the  prosecution  "  is  not  conclusive 
evidence  of  his  guilt,"  Swallow  v. 
The  State,  22  Ala.  20. 

20.  A  charge,  which  has  the  effect 
of  withdrawiiig  from  the  jury  any 
evidence  which  tends  to  establish  the 
defense,  is  erroneous.  Holmes  v.  The 
State,  23  Ala.  17. 

21.  Although  the  judge  may  lay 
down  tlie  law  correctly  in  his  general 
charge  to  the  jury  ;  yet,  if  in  a  subse- 
quent si>ccific  charge  he  places  the 
case  upon  the  existence  of  certain 
facts,  on  which,  alone  it  may  not  pro]^- 
erly  be  made  to  turn,  and  th.e  effect  of 
this  charge,  if  literally  followed  by 
the  jury,  is  to  withdraw  from  them  the 
consideration  of  other  facts  which 
tend  to  disprove  or  materially  qualify 
the  facts  upon  which  the   charge  is 


predicated,    injur}^  will  be  presumed 
from  the  error.     lb. 

22.  A  charge,  which  authorizes  the 
jury  to  find  the  prisoner  guilty  with- 
out any  proof  that  the  offense  wa» 
committed  within  the  county  in  which 
the  indictment  was  foimd,  is  erroneous. 
Brown  v.  The  State,  27.  Ala.  47 ;  Salo- 
mon V.  The  State,  27  Ala.  26 ;  Huffman 
V.  The  State,  28  Ala.  48;  Spaight  v.  The 
State,  29  Ala.  32. 

23.  A  charge,  which  instructs  the 
jury  that,  "if  any  one  or  more  of  their 
number  differed  from  the  majority  of 
the  panel  as  to  the  guilt  or  innocence 
of  the  prisoner,  they  might  properly 
waive  their  convictions  and  agree  with 
the  majority,  but  were  not  bound  to 
do  so,"  is  calculated  to  mislead  the 
jury,  and  is  therefore  erroneous. 
Swallow  V.  The  State,  20  Ala.'SO. 

24.  It  is  also  erroneous  for  the  court 
to  instruct  the  jury,  that  if  the  proof 
left  the  question  of  the  defendant's, 
guilt  or  innocence  in  equipoise,  they 
could  not,  on  that  account  alone,  acquit. 
Winter  and  Scisson  v.  The  State,  20  Ala, 
39. 

25.  Where  the  evidence  before  the 
jury,  in  a  quasi  criming  proceeding 
for  the  violation  of  a  city  ordinance,. 
is  entirely  circumstantial,  the  court 
may  refuse  to  charge  upon  a  portion 
of  the  testimony,  and  should  refer  the 
whole  of  it  to  the  jury,  whose  exclu- 
sive pi-ovince  is  to  weigh  the  evidence. 
Brown  v.  Mayor  of  Mobile,  23  Ala.  722. 

26.  The  charge  of  the  court  is  prop- 
erly confined  to  the  matter  in  issue  ; 
the  court  is  not  bound  to  instruct  the 
jur3%  at  the  defendant's  request,  "  that 
they  cannot  find  him  guilty  of  .an  as- 
sault with  intent  to  murder,  imless 
they  are  satisfied  from  the  evidence, 
beyond  a  reasonable  doubt,  that  he 
would  have  been  guilty  of  murder  in 
the  first  degree  if  death  had  ensued 
from  the  assault."  Ogletree  v.  The 
State,  28  Ala.  693. 

27.  Under  an  indictment  for  an  as- 
sault with  intent  to  murder,  a  charge 
which  selects  a  portion  only  of  the 
facts  disclosed  by  the  testimony,  and 
instructs  the  jury  that,  if  these  facts 
are  proved,  "  the  law  presumes  that 
the  act  was  malicious,"  and  that  the 
defendant  "  intended  to  kill,"  is  erro- 
neous, because  it  shifts  the  burden  of 
proof,  and  loses   sight  of  the  recog- 


Part  L] 


CODE  OF  ALABAMA. 


21 


nized  distinction  between  civil  and 
criminal  cases  in  the  measure  of  proof;- 
nor  is  the  error  cured  by  further  in- 
structini^  the  jury,  in  a  subsequent 
])artof  the  charge,  that  these  presump- 
tions of  law  only  arise  in  the  absence 
of  evidence  tending  to  qualify  or  ex- 
plain the  selected  facts,  and  may  be 
rebutted,  qualified,  or  explained  away 
by  the  evidence,  "so  that,  if  they  lind 
the  facts  upon  which  these  presump- 
tions of  law  arise,  with  other  evidence 
tending  to  qualify  or  explain  them,  it 
will  be  their  duty  to  consider  all  the 
evidence  in  connection,  and  if,  upon 
the  whole  evidence,  they  entertain  a 
reasonable  doubt,  they  should  acquit 
the  defendant."     lb. 

28.  A  charge,  asserting  that  the 
prisoner  cannot  be  convicted  of  an 
assault  with  intent  to  murder,  unless 
he  had  at  the  time  a  "  positive  inten- 
tion" to  commit  murder,  is  calculated 
to  mislead  the  jury,  and  should  there- 
fore be  refused.  Moore  v.  The  State, 
18  Ala.  532. 

29.  A  charge,  asserting  that,  "al- 
though, in  general,  mere  words  might 
not  be  sufficient  to  reduce  the  crime  of 
murder  to  manslaughter,  yet  the  jury 
were  the  judges  whether  the  provoca- 
tion, if  more  than  by  mere  words,  was 
sufficient,"  is  obnoxious  to  the  same 
objection.  Felix  v.  The  State,  18  Ala. 
720. 

30.  The  prisoner,  being  indicted  for 
the  mayhem  of  a  slave,  the  evidence 
showed  that  he  shot  the  slave  in  the 
leg,  rendering  its  amputation  necessa- 
ry, and  that  the  shot  "  seemed  to  go 
together, making  a  continuous  wound;" 
and  thereupon  the  court  charged  the 
jury,  "  that,  as  there  was  no  proof  of 
the  distance  between  the  prisoner  and 
the  slave  when  the  wound  was  inflicted, 
they  might  look  to  the  character  of 
the  wound,  for  the  purpose  of  deter- 
mining whether  he  tired  the  gun  with 
the  view  of  striking  or  disabling  the 
leg."  Held,  that  the  charge  was  not 
erroneous.  Eskridge  v.  The  State,  25 
Ala.  30. 

31.  If  the  charge  given  by  the  court 
asserts  a  correct  legal  proposition  in 
favor  of  the  defendant,  he  cannot 
complain  that  it  did  not  go  far  enough, 
and  announce  to  the  jury  the  full  ex- 
tent of  his  rights  :  it  is  his  dut}^  in 
such  case,  to  call  for  a  luUer  charge  on 


the  point.     Dave  .v.  The  State,  22  .Ma. 
23. 

V.  Referring  Que.stions   or    Law   to 
Jury. 

32.  A  charge,  which  instructs  tlic 
jury  that,  "  if  they  found  there  was  a 
conflict  between  the  special  charges, 
given  by  the  court  at  the  defendant's 
request,  and  the  main  charge,  then  the 
latter  must  prevail,"  is  erroneous,  be- 
cause it  refers  to  the  jury  the  decision 
of  a  question  which  belongs  exclu- 
sively to  the  court.  Spiveij  t.  The 
State,  26  Ala.  90. 

33.  The  jury  are  not  the  constituted 
judges  of  the  law  in  a  criminal  case, 
and  consequently  have  not  the  legal 
right  to  disregard  the  instructions  of 
the  court ;  a  charge  which  assumes 
that  thej^  have  this  right  ought  to  be 
refused.  Batre  v.  The  State,  18  Ala. 
119. 

34.  A  charge  which  assumes  that 
it  is  the  province  of  the  jury  to  pass 
upon  the  legal  sufficiency  of  the  pro- 
vocation, in  a  case  of  homicide,  is 
erroneous.  Felix  v.  The  State,  18  A^a- 
720. 

YI.  Rules  of  Construction'. 

35.  The  charges  of  the  court  are  to 
be  construed  in  connection  with  the 
evidence.  Noles  v.  The  State,  26  Ala. 
31 ;  Eskridge  v.  The  State,  25  Ala.  30. 
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13. 
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17. 

18. 
19. 
20. 
21. 
22. 

23. 

24. 

25. 
26. 

27. 

28. 


^  3254  {Lotteries.) 

I  3283  (Selling  Liquor  to  Slaves.) 

II  3308-9  (Burglary.) 

II 3311,    3125     (Poisoning    and 
Attempts  to  Poison.) 

I  3312  (Homicide of  White  Person 
by  Slave.) 

?3317  (Petty  Offenses  by  Slaves.) 
^p340-l  (Peace.Warrants.) 
\  3408  (Bad  by  Magistrates.) 
II 3501-6  (Forms  of  Indictments.) 
1 3576    (Service  of  Copy  of  In- 
dictment and  Venire.) 

II  3581-6  (Challenge  of  Jurors.) 
\  3594  (Ordering  Acquittal  of  one 

Defendant.) 

|§ 3608-18  (Change  of  Venue) 

II 3652-62  (Suspension  of  Judg- 
ment.) 

^§3669-79  (Bail) 

§g  3801-21  (Bastardy) 


I.  General  Rules  of   Construction. 

1.  The  substantial  re-enactment,  in 
the'  Code,  of  a  previous  statute,  must 
be  held  a  legislative  adoption  of  the 
judicial  construction  which  it  had  re- 
ceived. Huffman  v.  The  State,  29  Ala. 
40  ;  Anthony  v.  The  State,  29  Ala.  27  ; 
Ex  parte  Banks,  28  Ala.  28. 

II.   Construction  of  Particular  Sec- 
tions. 

1.  ^§397-9  (Licenses) 

2.  The  statute  requiring  licenses  to 
retail  spirituous  liquors  is  not  merely 
a  revenue  law :  the  payment  of  the 
prescribed  tax  is  only  one  of  the  pre- 
requisites to  obtaining  a  license ;  and 
the  other  provisions,  as  to  producing 
certificate,  giving,  bond,  and  taking 
oath  prescribed,  show  that  the  legis- 
lature considered  it  a  dangerous  priv- 
ilege, -and  intended  to  guard  against 
its  abuse.  Long  v.  The  State,  27  Ala. 
32. 

3.  Although  a  license  may  be  grant- 
ed to  a  partnership,  upon  each  part- 
ner complying  with  the  requisitions 
of  tlie  statute,  as  to  certificate,  path, 
&c.;  yet  a  license  to  one  partner  indi- 
vidually confers  no  authority  on  his 
copartiicr  or  tlie  firm.     lb. 


4.  A  ten-pin  alley  at  a  pliblic  water- 
ing-place, kept  by  the  proprietor  for 
public  play,  though  used  solely  for 
amusement  by  his  guests,  without 
charge  to  them  or  profit  to  himself,  is 
within  the  prohibition  of  the  law. 
Spaigkt  V,  The  State,  29  Ala.  32. 

2.  §  712  (Justice  and  Constable) 

5.  A  justice  of  the  peace  has  au- 
thority, in  cases  of  emergency,  to 
appoint  a  special  constable  ;  and  he 
must  himself  judge  of  such  emergency. 
Noles  V.  The  State,  24  Ala.  672. 

3.  §§1057-60  (Retailing) 

6.  Selliug  vinous  or  spirituous  li- 
quors to  a  person  of  known  intemper- 
ate habits,  in  quantities  greater  than  a 
quart,  is  not  a  violation  of  the  statute. 
Maxwell  v.  The  State,  27  Ala.  660. 

As  to  licenses,  vide  supra,  2,  3. 

7.  An  indictment  in  the  general  form 
allowed  by  the  Code,  charging  that  the 
defendant,  before  the  finding  of  the 
indictment,  "sold  spirituous  liquors, 
without  a  license,  and  contrary  to 
law,"  is  sufficient ;  and  under  it  the 
defendant  may  be  convicted,  on  proof, 
of  selling  to  a  person  of  known  in- 
tempeirate  habits.  Elam  v.  The  State, 
25  Ala.  53. 

8.  The  defendant  cannot  require  the 
prosecuting  attorney,  before  any  evi- 
dence is  offered,  to  state  and  elect  for 
which  one  of  the  different  varietids  of 
retailing  he  intends  to  proceed  ;  but, 
when  the  State  has  once  made  its 
election,  by  offering  evidence  of  one 
particular  offense,  it  will  be  held  to 
that  election  through  all  the  subse- 
quent proceedings,  and  will  not  be 
allowed,  on  a  second  trial,  to  offer 
evidence  of  a  different  offense.  Elam 
V.   The  State,  26  Ala.  48. 

9.  Evidence  that  the  intemperate 
habits  of  the  person  to  whom  the  li- 
quor was  sold  were  generally  known 
in  the  community,  is  irrelevant  and 
inadmissible,  since  it  would  not  justify 
the  inference  that  they  were  known  to 
tlie  defendant.  Stanley  fy  Elliott  v. 
The  State,  26  Ala.  26. 

10.  Whether  a  person  is  "a  man  of 
known  intemperate  habits/'  is  a  ques- 
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tion  of  fact  to  which  a  witness  may 
depose,     lb. 

11.  Whether  the  defendant  had 
knowledge  of  the  intemperate  habits 
of  the  person  to  whom  he  sold  the 
liquor,  should  be  left  to  the  decision 
of  the  jury,  on  the  evidence  ;  and  a 
charge  which  assumes  that  such 
knowledge  was  brought  home  to  him, 
is  erroneous.  Elam  v.  The  State,  25 
Ala.  53. 

4.  §2355  {Charge  of  Court.) 

12.  The  statute  (Code,  §2355)  does 
not  deprive  the  court  of  the  right  to 
give  explanatory  charges,  after  having 
given  the  charges  asked  in  writing  ; 
but,  on  the  contrary,  it  is  the  duty  of 
the  court  to  simplify  and  explain  the 
charge  given,  by  such  additional  in- 
structions as  will  prevent  a  misunder- 
standing or  misapplication  of  it.  Mor- 
ris V.  The  State,  25  Ala.  57. 

5.  §  3080  (Murder.) 

13.  The  defendant  in  this  case  was 
held  entitled  to  bail  as  a  niatter  of 
right,  because  the  court  could  not,  on 
the  evidence  set  out  in  the  bill  of  ex- 
ceptions, say  that  he  was  guilty  of 
murder  in  the  first  degree,  as  defined 
by  the  Code  (§3080.)  ■  Ex  parte  Banks, 
28  Ala.  89. 

6.  §  3105  {Mayhem.) 

14.  The  statutory  offense  of  mayhem 
may  be  committed  on  a  slave.  Esk- 
ridge  v.  The  State,  25  Ala.  30. 

7.  ^^  3108.  {Lynching.) 

15.  To  support  an  indictment  under 
section  3108  of  the  Code,  the  accusa- 
tion must  be  the  moving  cause  of  the 
assault :  if  the  assault  was  committed 
upon  the  provocation  that  the  person 
assaulted  had  whipped  the  defendant's 
son^,  the  defendant  would  be  guilty  of 
an  assault  and  battery,  but  not  of  the 
statutory  offense.  Underwood  v.  The 
State,  25  Ala.  70. 

3.  §3130  {Inveigling  Slaves.), 

16.  Tne  statute  respecting  the  in- 
veigling of  slaves    (Code,  §3130)  was 


intended  to  afford  ampler  jjrotection 
and  security  to  slave  projiorty  than 
was  afforded  by  the  rules  of  tlio  com- 
mon law,  and  it  makes  several  radical 
changes  in  the  common  law.  At  com- 
mon law,  a  taking  was  neces.sary  to 
constitute  larceny  ;  but  not  so  as  to 
all  the  offenses  created  by  this  statute. 
At  common  law,  a  bailee,  who  had  ac- 
quired possession  of  goods  without 
any  intent  at  the  time  to  steal  them, 
could  not,  during  the  continuance*  of 
the  bailment,  commit  larceny  as  to 
such  goods,  imless  he  broke  the  bulk 
or  package  ;  but  this  statute  makes  no 
such  exception.  It  includes  "  any 
person"  who  commits  any  one  of  the 
acts  denounced  by  it,  with  the  felonious 
intent  indicated  by  its  terms,  and  em- 
braces the  carrying  away,  inveigling, 
&c.,  of  "any  slave,"  whether  in  the  ac- 
tual possession  of  the  owner,  or  of  a 
bailee,  or  in  the  merely  constructive 
possession  of  the  owner.  Spivey  v. 
The  State,  26  Ala.  90. 

17.  Conversion  and  carrying  away, 
as  the  terms  are  used  in  the  statute, 
are  neither  synonyms,  nor  convertible 
terms.  A  felonious  carrying  away  of 
a  slave  necessarily  includes  a  conver- 
sion, but  a  conversion  does  not  neces- 
sarily include  a  carrying  away  ;  and  a 
mere  conversion,  ev&n  with  a  criminal 
intent,  is  no  felonj',  unless  there  is 
also  a  carrying  away.     lb. 

18.  The-  defendant's  declarations, 
made  while  he  had  possession  of  the 
slave,  "  as  to  the  manner  in  which  he 
bought  him,"  are  not  admissible  evi- 
dence for  him  ;  but  any  evidence 
tending  to  prove  that  he  honestly  be- 
lieved that  he  had  the  right  to  carry 
away  and  sell  the  slave,  is  admissible. 
lb. 

9.  §§3137,  3185-93  {Arson.) 

19.  An  indictment  for  the  willful 
burning  of  a  house  insured  against 
fire,  with  intent  to  charge  or  injure 
the  insurer,  (Code,  3137.)  must  allege 
that  the  house  was  "at  the  time  insured 
against  fire."  Martin  ^'  Flinn  v.  The 
State,  29  Ala.  30. 

20.  And  to  justify  a  conviction  un- 
der such  an  indictment,  the  jury  must 
be  satisfied  from  the  evidence  that  the 
defendant  had  knowledge  of  the  insu- 
rance. 31artin  c^  Flin7i  v.  The  State. 
28  Ala.  71. 
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21.  Under  the  Code,  as  at  common 
law,  tlie  ownership  of  the  property 
burned  must  be  alleged  in  the  indict- 
ment. Martha  v.  Tlie  State,  2G  Ala.  72; 
Martin  ^  Flinn  v.  The  State,  28  Ala.  71. 

10.  ^  3143,  3170,  3175  {Embezzlement 
and  Larceny.) 

22.  A  mere  servant,  having  charge 
of  his  employer's  store-house  and 
goods,  without  any  authority  to  sell, 
may  be  convicted  of  larceny  from  a 
store-house,  under  section  3170  of  the 
Code  ;  but,  if  he  was  the  agent  of  his 
employer,  and  had  authority  as  such 
to  furnish  goods  to  customers,  he  can 
only  be  indicted  and  convicted  under 
section  3143.  If,  however,  he  obtained 
his  agency  with  the  felonious  intent  of 
stealing  the  goods,  he  may  be  convict- 
ed under  section  3170.  Case  v.  The 
State,  26  Ala.  17. 

23.  If  the  jury  assess  the  aggregate 
(instead  of  the  separate)  value  of  the 
stolen  articles,  (|3JL75,)  the  irregularit}^ 
is  not  available  to  the  defendant,  either 
in  arrest  of  judgment,  or  on  error.  lb. 

11.  §  3231  (Adultery  and  Fornication.) 

24.  Adultery  and  fornication,  under 
the  statute  of  this  State,  are  distinct 
offenses  ;  and  therefore,  under  an  in- 
dictment for  adultery,  no  conviction 
can  be  had,  if  the  evidence  shows  that 
both ,  the  parties  were  unmarried. 
Smitherman  v.  The  State,  27  Ala.  23. 

12.  U  3243-4,   3249-53   {Gaming   and 
Gaming-  Tables.) 

25.  Under  an  indictment  for  playing 
cards  "at  a  store-house  then  and  there 
for  retailing  spirituous  liquors,"  no 
conviction  can  be  had  upon  proof  that 
the  playing  took  place  "  near  a  house 
formerly  used  for  retailing,  but  which 
was  not  then  so  used."  Logan  v.  The 
State,  24  Ala.  1 82. 

26.  A  lawyer's  office,  during  the 
.session  of  the  circuit  court,  is  not  "  a 
public  place"  within  the  meaning  of 
the  statute,  when  it  is  shown  that  the 
l)laying  was  at  night,  by  permission  of 
the  iicrson  who  occupied  the  room  as 
a  sleeping  apartment,  when  the  doors 
were  locked,  and  the  curtains  drawn 
over  the    windows.     Burdine  v.    The 


State,  25  Ala.  GO  ;   Sanders  v.  Tlie  State, 
25  Ala.  63,  note. 

27.  A  jihysician's  office  is  not  "a 
public  place"  within  the  statute,  when 
the  playing  is  at  night,  with  closed 
doors  and  curtained  windows,  although 
it  is  also  shown  that  the  room  adjoined 
a  merchant's  counting  room,  with 
which  it  communicated  by  a  door,  and 
that  the  person  who  occupied  it  as  a 
bed-room  was  in  the  habit  of  inviting 
his  friends  thither  for  the  purpose  of 
playing   cards.     Sherrod  v.  The  State, 

25  Ala.  78. 

28.  On  demurrer  to  the  evidence, 
under  an  indictment  for  gaming,  proof 
that  the  defendant  played  a  game  of 
"ramps,"  in  a  store-house  where  spirit- 
uous liquors  were  at  the  time  retailed, 
is  sufficient  to  authorize  a  conviction. 
Bryan  V.  The  State,  26  Ala.  65. 

29.  So,  also,  proof  that  the  defend- 
ant and  another  person  "  each  put  up 
mone,y,  and  threw  dice  for  it,  by  pla- 
cing the  dice  in  a  box  and  throwing 
three  times  each,  the  one  throwing 
the  highest  number  taking  the  money," 
will  support  a  conviction,  al-though  it 
is  also  shown  "  that  the  mode  of  pro- 
cedure, and  of  throwing  the  dice,  was 
the  same  as  in  the  case  of  raffling  for 
property."  Jones  v.  The  State,  26  Ala. 
155. 

30.  If  A  and  B  are  jointly  indicted 
and  'tried  for  gaming,  and  the  evidence 
shows  that  A  and  others  played  at  one 
time  when  B  was  not  present,  and  that 
B  and  others  played  at  another  time 
when  A  was  not  present,  no  convic- 
tion can  be  had  against  them.  Elliott 
V.  The  State,  26  Ala.  18. 

31.  Under  an  indictment  for  betting 
"  at  a  game  of  pool  at  a  public  place," 
the  defendant  may  be  convicted  on 
proof  that  he  played  pool  at  a  table 
regularly  licensed  for  billiards.  Rodg- 
ers  V.  The  State,  26  Ala.  76. 

32.  The  term  "public  place,"  as  used 
in  the  statute,  does  not  include  any  of 
the  places  thereinbefore  specifically 
enumerated,  but  embraces  all  other 
public  places,  whether  thej"  are  public 
per  se,  or  become  public  merely  by 
force  of  circumstances  ;  and  therefore, 
if  the  evidence  shows  that  the  defend- 
ants played  at  "a  public  house,"  they 
cannot  be  convicted  of  playing  at  "  a 
public  place."     Windham  v.  The  State, 

26  Ala.  69  ;  McCauley  v.   The  State,  26 
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Ala.  135  ;  Sweeney  v.  The  State,  28  Ala. 
47  ;  Huffman  v.  The  State,  28  Ala.  48. 

33.  When  the  gaming  is  at  "a  public 
house,"  or  at  any  one  of  the  other 
places  specitically  enumerated  in  the 
statute,  no  matter  what  secrecy  may 
be  .used,  nor  how  few  the  number 
present,  it  is  a  violation  of  the  statute. 
Windham  v.  The  State,  26  Ala.  69. 

34.  A  room  in  a  warehouse  for  sto- 
ring cotton  on  the  bank  of  a  navigable 
river,  which  is  used  by  the  clerk  both 
for  tlie  transaction»^f  business  and  as 
a  bed-room,  is  "a  public  house"  within 
the  meaning  of  the  statute,  but  not 
"a  public   place."     lb. 

35.  A  lawyer's  office,  though  "a  pub- 
lic house"  within  .the  meaning  of  the 
statute,  is  not  "  a  public  place."  Mc- 
Cauley  v.  The  State,  26  Ala.  135. 

36.  A  room  on  the  second  floor  of  a 
two-storied  house,  used  and  occupied 
by  the  defendant  as  abed-room,  is  not 
brought  within  the  prohibition  of  the 
statute,  by  the  mere  fact  that  the  lower 
story  is  used  by  another  person  for 
the  sale  of  spirituous  liquors.  Dale 
and  Underwood  v.  The  State,  27  Ala.  31. 

37.  A  store-house  in  the  country  is 
"  a  public  house"  wit)^iin  the  meaning 
of  the  statute ;  and  if  it  consists  of 
only  two  rooms,  one  above  the  other, 
and  both  controlled  by  the  owner,  who 
uses  the  lower  room  -as  his  store,  the 
upper  room  is  also  within  the  prohi- 
bition of  the  statute,  unless  it  affirma- 
tively appears  that  it  is  not  used  as  an 
appendage  to  the  store,  nor  in  connec- 
tion with  the  store  for  the  convenience 
and  accommodation  of  the  owner,  his 
employees  or  customers,  but  is  occu- 
pied for  some  justifiable  private  pur- 
pose, entirely  disconnected  from  the 
business  of  the  store  and  the  conve- 
nience of  the  customers.  ,  Brown  v. 
The  State,  27  Ala.  47  ;  Sweeney  v.  The 
State,  28  Ala.  47. 

,38.  If  .a  country  store-house  consists 
of  two  rooms,  both  of  which  are  iinder 
the  control  of  the  same  person,  the 
front  room  being  used  as  a  dry-goods 
store,  it  is  prima  facie  an  entirety ; 
and,  though  this  presumption  may  be 
overcome  by  proof  that  the  two  rooms 
are  entirely-  disconnected,  and  appro- 
priated to  distinct  and  separate  uses, 
yet  it  is  not  repelled  by  proof  that  the 
back  room  was  used  as  a  bed-room  by 
one  of  the  proprietors  of  the   store, 


who  was  an  unmrrried  man, — that  no 
goods  were  kept  or  s^)ld  there,  no  ac- 
counts settjed  there,  and  that  witness 
never  had  seeft  any  of  the  customers 
of  the  store  use  it  for  any  pru'poso. 
Huffman  v.  The  State,  29  Ala.  40. 

39.  A  house  occupied  by  the  keeper 
of  a  public  toll-bridge,  and  consisting 
of  twd  rooms,  which  communicate 
with  each  other  by  a  door,  is  prima 
facie  an  entirety  ;  and  if  the  front  room 
is  appropriated  to  such  uses  as  consti- 
tute it  "  a  public  house"  within  the 
meaning  of  the  statute,  the  back  room 
is  also  within  the  prohibition,  though 
used  only  as  abed-room  by  the  keej^er 
of  the  bridge,  an  immarried  man. 
Arnold  V.  The  State,  29  Ala.  46. 

40.  If  such  house  is  merely  the 
private  residence  of  the  keeper  of  the 
bridge,  it  is  not  within  the  statute, 
although  occasional  settlements  for 
toll  are  therein  made  ;  but,  if  tiie^  front 
room  is  appropriated  to  ithe  transac- 
tion of  the  business  of  the  bridge, 
such  as  keeping  books,  settling  ac- 
counts, &c.,  and  is  occupied  by  the 
keeper  subject  to  such  appropriation, 
and  persons  having  business  connected 
with  the  bridge  are  invited  or  licensed 
to  go  there  by  the  vdry  nature  of  the 
business  to  which  it  is  appropriated, 
it  then  becomes  "a  public  house"  with- 
in the  meaning  of  the  statute.     lb. 

41.  An  indictment  for  gaming,  which 
charged  that  the  defendants  "  played 
at  a  game  with  cards,  or  dice,  or  some 
device  or  substitute  therefor,-  at  a 
tavern,  inn,  store-house  for  retailing 
spirituous  liquors,  or  house  or  place 
where  spirituous  liquors  were  at  the 
time  retailed  or  given  away,  or  at  an 
outhouse  where  people  resorted,"  held 
sufficient  on  demurrer  and  not  violative 
of  the  tenth  section  of  the  first  article 
of  the  State  constitution.  Burdine  v. 
The  State,  25  Ala.  60  ;  Sherrod  v.  The 
State,  25  Ala.  78. 

42.  A  license  to  keep  a  billiard-table 
does  not  authorize  its  us&  for  the 
game  of  pool ;  and  therefore,  under 
an  indictment  for  betting  "  at  a  game 
of  pool  at  a  public  place  enumerated 
in  section  3243  of  the  Code,"  proof 
that  the  defendant  played  pool  at  a 
table  regularly  licensed  for  billiards, 
will  support  a  conviction.  Rodgers  v. 
The  State,  26  Ala.  76. 

43.  An  indictment  for  betting  '•  at  a 
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game  of  pool  at  a  house  where  sph'it- 
uous  liquoi'S  were  retailed,"  or  (as 
allej^ed  in  another  count)  "  at  a  public 
place  enumerated  in  section  3243  of 
the  Code,"  conforms  substantially  to 
the  requisitions  of  the  Code,  and  is 
therefore  sufficient.     lb. 

13.  l^2^4t  {Lotteries) 

44.  Any  person  who  sells  a  lottery- 
ticket  in  this  State,  for  or  on  behalf  of 
any  agent,  conductor,  manager  or  pro- 
prietor of  any  lottery  Mdiiph  has  been 
set  up  in  tliis  State,  or  in  any  other 
State  or  country,  without  the  legisla- 
tive authority  of  this  State,  and  the 
prizes  in  which  have  not  been  actually 
distribiited  at  the  time  of  the  sale  of 
the  ticket,  is  "  concerned  in  carrying 
on  such  lottery,"  and  is  therefore 
guilty  of  a  violation  of  the  statute. 
Salomon  v.  The  State,  27  Ala.  26. 

45.  A  re-sale  of  a  ticket  in  a  lottery 
not  authorized  by  the  laws  of  this 
State,  by  a  person  totally  disconnected 
from  the  lottery,  is  not  a  violation  of 
the  statute,  when  his  previous  pur- 
chase extniguished  all  interest  and 
ownership  of  every  agent,  conductor, 
manager  dr  jiroprietor  in  the  ticket ; 
otherwise,  it  is.  Salomon  and  Boullemet 
V.  The  State,  28  Ala.  83. 

46.  An  indictment,  in  the  form  pre- 
scribed by  the  Code,  which  charges 
that  the  defendant  "  set  up,  or  was 
concerned  in  setting  up,  or  carrying 
on  a  lottery,  without  the  legislative 
authority  of  this  State,"  is  safficiently 
certain  and  definite.  Salomon  v.  The 
State,  27  Ala.  26. 

14.  §3283  {Selling  Liquor  to  Slaves.) 

47.  An  administratrix,  who  has  pos- 
session of  a  slave  belonging  to  her 
intestate's  estate,  is  his  mistress  within 
the  purview  of  the  statute.  Boltze  v. 
The  State,  24  Ala.  89. 

48.  An  order  in  writing,  signed  by 
a  person  who  is  neither  the  master 
nor  overseer  of  the  slave,  is  no  pro- 
tection to  the  seller.     lb. 

49.  If  the  overseer  of  a  slave  goes 
to  a  house  where  spirituous  liquors 
arc  retailed,  and  tells  the  proprietor 
that  he  will  send  the  slave  for  a  speci- 
fied quantity  of  a  particular  liquor, 
and  goes  off  and  sends  the  slave,  with 


a  jug,  for  the  same  ;  and  thereupon 
the  proprietor  puts  the  liquor  in  the 
jug,  and  delivers  it  to  the  slave, — this 
is  not  within  the  statute,  but  is  lawful 
without  an  order  in  writing.  Powell 
V.  The  State,  27  Ala.  51. 

15.  |§  3308-9  {Burglary.) 

50.  The  term  "  dwelling-house,"  as 
used  in  section  3308,  has  the  same 
meaning  as  in  the  definition  of  bur- 
glary at  common  few  ;  and  the  follow- 
ing section  (3309)  was  intended  to 
soften  the  rigor  of  the  old  statute, 
(Clay's  Digest,  472,  |4,)  by  narrowing 
the  meaning  of  the  term,  in  requiring 
that  some  white  person  should  be  in 
the  house  at  the  time  the  offense  was 
conimitted,and  that  the  building  should 
be  joined  to  and  pai'cel  of  the  dwell- 
ing-house. Ex  parte  Vincent,  26  Ala. 
145. 

51.  A  two-storied  house,  of  which 
the  front  room  on  the  first  floor  was 
used  as  a  store-house,  and  the  back 
room  (which  also  contained  a  few 
boxes  of  goods,  and  communicated 
with  the  front  by  a  door  in  the  parti- 
tion) as  a  bed-room  by  the  owner, 
while  his  clerks,  who  were  unmarried 
men,  and  took  their  meals  at  a  hotel, 
slept  in  the  rooms  on  the  second  floor, 
— is  a  dwelling-house,  within  the 
meaning  of  the  statute.     lb. 

16.  1^3311,   3125    {Poisoning   and  At- 

tempts to  Poison.) 

52.  In  an  indictment  which  charges 
an  actual  poisoning,  an  allegation  that 
the  substance  administered  was  a 
poison,  is  unnecessary  ;  but  an  indict- 
ment for  an  attempt  to  poison  must 
allege  that  fact.  Anthony  v.  The  State, 
29  Ala.  27. 

17.  p312  {Homicide  of  White  Person 

by  Slave.) 

53.  If  a  slave,  in  the  unjustifiable 
attempt  to  commit  an  assault  and  bat- 
tery on  another  slave,  kill  a  white  per- 
son bj^  misadventure,  he  is  guilty  of 
involuntary  manslaughter.  Bob  v.  The 
State,  29  Ala.  20. 

54.  Under  an  indictment  for  the  mur- 
der of  a  white  person,  whether  framed 
under  the  Code  or  as  at'  common  law, 
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a  slave  cannot  be  convicted  of  invol- 
untary manslaughter,  lb. 

18.  ^  3317  {Petty  Offenses  by  Slaves.) 

55.  An  assault  and  battery,  commit- 
ted by  one  slave  on  another,  is  an  of- 
fense under  our  statutes.  Bob  v.  The 
State,  29  Ala. 

19.  §1  3340-1  (Peace-Warrants.) 

56.  An  affidavit  by  a  married  woman, 
that  "she  is  afraid  her  husband  will 
beat,  woimd,  maim,  or  kill  her,  or  do 
her  some  bodily  hurt,"  is  not  sufficient 
to  authorize  the  arrest  of  the  husband. 
Noles  V.  The  State,  24  Ala.  672. 

20.  §  3408  {Bail  by  Magistrate.) 

57.  The  statute  which  requires  the 
magistrate  to  endorse  on  the  warrant 
of  commitment  the  amount  of  bail 
required,  applies  only  to  preliminary 
proceedings  before  indictment  found, 
apd  not  to  commitments  after  indict- 
ment.    Aritonez  v.  The  State,  26  Ala.  81. 

21.  ^§3501-6  {Forvis  of  Indictments.) 

58.  It  was  competent  for  the  legis- 
lature, by  statute,  to  dispense  with  the 
averment,  in  an  indictment  for  murder, 
that  the  offense  was  committed  in  the 
body  of  the  county  in  which  the  in- 
dictment was  found,  and  to  require 
that  fact  to  be  shown  by  the  evidence. 
Noles  V.  The  State,  24  Ala.  672. 

59.  An  indictment  for  njurder,  in 
the  general  form  allowed  by  the  Code, 
is  not  violative  of  any  constitutional 
provision,  and  is  sufficiently  certain 
and  definite.     lb. 

60.  An  indictment  for  an  assault  and 
battery,  in  the  general  form  allowed 
by  the  Code,  alleging  the  commission 
of  the  offense  "  before  the  finding  of 
the  indictment "  without  specifying 
any  day,  is  also  sufficient.  Tliompson 
V.  The  State,  25  Ala.  41. 

61.  So  is  an  indictment  for  retailing. 
Elam  V.  The  State,  25  Ala.  53. 

62.  And  an  indictment  for  gaming. 
Burdine  v.  The  State,  25  Ala.  60  ;  Shcr- 
rod  V.  The  State,  25  fila.  78. 

63.  And  an  indictment  for  betting 
at  a  gaming  table.  Rodgers  v.  The 
State,'~26  Ala.  76. 


64.  And  an  indictment  for  setting  up 
a  lottery.  Salomon  v.  The  State,  27  Ala. 
26. 

22.  ?i  3576    {Service   of  Copy  of  Indict- 
ment and  Venire.) 

65.  Every  person  indicted  for  a  cap- 
ital offense,  if  he  is  in  actual  confine- 
ment, is  entitled  to  have  a  copy  of  the 
indictment  delivered  to  him  at  least 
two  entire  days  before  the  day  ap- 
pointed' for  his  trial ;  delivery  to  his 
counsel  is  not  sufficient.  But  if  he 
objects  to  going  to  trial,  "on  the  ground 
that  a  copy  of  the  indictment  has  not 
been  served  on  him  or  his  counsel,"  and 
it  is  shown  .that  a  copy  was  delivered 
to  his  counsel,  the  objection  may  be 
overruled,  since  the  form  of  it  is  a 
waiver  of  the  right  to  personal  ser- 
vice.    Brister  v.  The  State,  26  Ala.  107. 

66.  When  the  venue  is  changed  on 
the  defendant's  application,  the  certi- 
fied copy  of  the  indictment  becomes 
so  far  an  original,  in  the  court  to 
which  the  trial  is  removed,  that  the 
delivery  of  it  will  be  a  sufficient  com- 
pliance with  the  statute.     lb. 

67.  When  a  prisoner,  indicted  for  a 
capital  offense,  is  in  actual  confinement, 
he  is  entitled  to  a  list  of  the  jurors 
summoned  for  his  trial,  at  least  two 
days  befoi^e  the  day  appointed  for  his 
trial ;  but  when  he  is  not  in  actual 
confinement,  and  has  counsel,  whose 
names  are  so  entered  on  the  docket, 
the  right  to  such-  list  does  not  arise, 
in  favor  of  either  the  prisoner  or  his 
counsel,  except  upon  application  by 
the  latter.    Bill  v.  The  State,  29  Ala.  34. 

68.  If  he  is  not  in  actual  confine- 
ment, and  has  counsel  entered  on  the 
docket,  and  proceeds  to  trial  without 
objecting  to  the  t'enn'e,  he  cannot  have 
the  entire  panel  set  aside,  on  account 
of  the  misnomer  of  a  juror  who  was 
smnmoned  but  failed  to  attend,  nor  on 
account  of  the  omission  to  insert  in 
the  panel  a  juror's  christian  name  in 
full,  when  the  initial  letter  of  the  name 
is  correctly  stated.     lb. 

23.  1^3581-6  {Challenge  of  Jurors.) 

69.  Where  the  accused  may  be  con- 
victed under  the  indictment  of  murder 
in  the  first  degree,  he  is  entitled  to 
the  number  of  peremptory  challenges 


28 


CODE  OF  ALABAMA. 


[Part  I. 


allowed  in  proseciitious  for  that  of- 
fense ;  and  it  is,  therefore,  no  objection 
to  the  form  of  indictment  prescribed 
b}^  the  Code,  that  it  does  not  distin- 
guish between  the  different  degrees 
of  murder.  Noles  v.  The  State,  24  Ala. 
672. 

TO.  Where  there  is  a  joint  trial,  un- 
der a  joint  indictment,  each  defendant 
may  challenge  the  whole  number  of 
jurors  which  he  would  be  entitled  to 
challenge  if  tried  separately.  Brister 
V.  The  State,  26.  Ala.  107. 

71.  On  tlie  trial  of  a  person  under 
an  indictment  for  an  offense  which 
may  be  punished  capitally,  or  by  im- 
prisonment in  the  penitentiary,  it  is  a 
good  ground  of  challenge  for  cause  by 
the  State,  that  the  juror  has  a  fixed 
opinion  against  capital  or  penitentiary 
punishments.  Stalls  v.  The  State,  28 
Ala.  25. 

72.  But  if  the  juror  is  accepted  by 
the  State,  and  afterwards  by  the  pris- 
oner, the  State's  right  of  challenge  for 
this  cause  is  lost,  and  cannot  be  again 
revived  by  any  act  of  either  the  solic- 
itor or  the  court,  although  the  exis- 
tence of  the  ground  of  challenge  was 
unknown  to  them  when  the  juror  was 
accepted  by  the  State  ;  and  if  the 
court  then  improperly  sets  aside  the 
juror,  and  the  prisoner  excepts  to  its 
decision,  the  error  entitles  him  to  a 
reversal  of  the  judgment.     lb. 

24.  §3594    [Ordering  Acquittal  of  one 
Defendant.) 

73.  When  several  defendants  are 
jointly  indicted  and  tried,  if  there  is 
any  evidence  against  one,  the  court 
may  overrule  the  motions  of  his  co- 
defendants  "  to  introduce  him  as  a 
witness,  on  the -ground  that  there  was 
no  evidence  against  him  to  authorize 
him  to  be  put  on  his  defense,"  and  "to 
direct  and  allow  the  jury  to  return  a 
verdict  of  acquittal  as  to  him,  on  the 
ground  that  there  was  not  sufficient 
evidence  of  his  guilt  to  require  him 
further  to  defend."  Brister  v.  The 
State,  26  Ala.  107. 

25.  §§3608-18  [Change  of  Venue.) 

•  74.  The  granting  of  a  change  of 
venue  in  a  criminal  case  is  discretion- 
ary with  the  court  to  Avhich  the  appli- 


cation is  made,  and  its  refusal  is  not 
revisable  by  mandamus  or  otherwise. 
Ex  parte  Banks,  28  Ala.  28. 

75.  If  the  order  for  a  change  of 
venue  directs  the  clerk  to  transmit  the 
"  original  papers  in  the  cause,"  it  is 
nevertheless  his  duty  to  transmit  a 
transcript ;  and  such  order,  even  if 
erroneous,  is  no  ground  for  a  reversal 
of  the  judgment  of  conviction.  The 
court  to  which  the  trial  is  removed, 
in  such  case,  may  order  the  original 
papers  to  be  returned,  and  may  issue 
a  certiorari,  requiring  the  clerk  to 
trfinsmit  copies  of  them.  HarraU  v. 
The  State,  26  Ala.  52. 

76.  The  prosecution  is  not  discon- 
tinued by  the  failure  of  the  clerk  to 
transmit  a  transcript  to  the  court  t^ ' 
which  the  trial  is  removed,  and  the 
failure  to  have  the  cause  entered  on 
the  docket  of  that  court  at  the  first 
term  next  after  the  order  of  removal. 
lb. 

77.  If  the  transcript  is  dul_y  certified 
b}^  the  clerk  to  contain  a  copy  of  the 
caption  of  the  grand  jury,  the  indict- 
ment, with  all  the  endorsements  there- 
on, and  all  the  orders  and  entries  re- 
lating to  the  cause,  including  the  order 
for  the  removal  of  the  trial,  the  de- 
fendant maybe  tried  on  such  transcript. 
Brister  v.  The  State,  26  Ala.  107. 

26.  §§3652-62  [Suspension  of  Judgment.) 

78.  When  questions  of  law  are  re- 
served for  the  determination  of  the 
appellate  court,  imder  an  indictment 
for  a  misdemeanor,  and  the  defendant, 
after  conviction,  gives  bail  to  appear 
at  the  next  term  and  abide  the  judg- 
ment, the  execution  of  the  judgment  is 
only  suspended  until  the  next  t§rm  of 
the  court ;  unless  the  defendant,  be- 
fore that  time,  procures  a  reversal  of 
the  judgment  on  error,  or  an  order 
extending  the  suspension  of  it ;  and  if 
the  defendant  fails  to  appear  at  that 
term,  the  State  is  not  only  entitled  to 
a  writ  of  arrest  against  him,  but  may 
treat  the  undertaking  as  forfeited. — 
But  these  proceedings  must  be  had  in 
the  primary  court  :  the  judgment  can- 
not be  affirmed  on  certificate,  at  the 
instance  of  the  Stftte,  when  the  defend- 
ant has  asked  no  order  in  the  cause, 
on  account  of  the  clerk's  failure  to 
transmit  a  transcript  of  the  proceed- 
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ings  to  the  appellate  court.     The  Slate 
V.  Lowry,  29  Ala.  44. 

27.  ?il  36G9-3679  [Bail) 

79.  A  person  indicted  for  murder  is 
entitled  to  bail,  as  a  matter  of  right, 
unless  the  court  to  which  the  applica- 
tion is  made  is  of  opinion,  on  the  evi- 
dence adduced,  that  he  is  guilty  of 
murder  in  the  first  degree  ;  and  if  the 
application  is  made  to  a  circuit  judge, 
and  is  by  him  refused,  the  evidence 
may  be  set  out  on  exceptions,  and  ap- 
plication made  thereon  to  the  supreme 
court.     Ex  parte  Banks,  28  Ala.  89. 

80.  Section  3679  construed  in  con- 
nection with  sections  3652-62.  The 
State  V.  Lowry,  29  Ala.  44.    {Supra,  78.) 

28.  §1  3801-21  {Bastardy.) 

81.  A  justice  of  the  peace  has  no 
jurisdiction  under  the  bastardy  act, 
unless  the  mother  of  the  child  is  a 
single  woman,  and  is  joregnant  (or  has 
been  delivered)  in  the  county  in  which 
the  justice  acts  ;  but,  if  the  complaint 
does  not  state  these  facts,  he  may  de- 
termine their  existence  from  other 
evidence,  and  should  then  state  them 
in  his  warrant,  so  tlmt  his  jurisdiction 
may  appear  on  the  face  of  his  pro- 
ceedings. WHlidms  V.  The  State,  29 
Ala.  9. 

82.  The  recitals  in  the  justice's  war- 
rant, of  the  preliminary  facts  on  which 
his  jurisdiction  depends,  and  which  it 
is  his  duty  to  determine,  are  evidence 
that  he  did  determine  their  existence  ; 
and  his  determination  of  their  exis- 
tence, in  the  absence  of  evidence 
showing  it  to  be  erroneous,  is  conclu- 
sive between  the  parties.     lb. 

83.  Although  the  statute  only  re- 
quires the  justice  to  return  to  the 
circuit  court  the  bond  and  complaint, 
yet  he  may  also  return  the  warrant, 
when  it  recites  the  existence  of  the  facts 
on  which  his  jurisdiction  depends,. and 
is  expressly  referred  to  in  the  bond  ; 
and  its  recitals  are  then  sufficient  to 
sustain  the  jurisdiction  of  the  court. 
lb. 

84.  Where  the  mother  and  putative 
father  of  the  child,  both  being  made 
witnesses  by  the  statute,  are  examined 
on  the  trial,  their  testimony  must  be 
weighed  by  the  jury  like  that  of  other 


witnesses.      Satterwhite  v.    The    Slate, 
28  Ala.  65.     r 

85.  A  proceeding  under  the  bastar- 
dy act  not  being  a  criminal  case,  it  if> 
not  error  to  refu.se  to  instruct  the  jur}-, 
at  tlie  defendant's  request,  "that  they 
ought  to  acijuit,  unless  tlie  proof 
showed,  beyond  a  reasonable  doubt, 
that  he  was  guilty  ;"  but  it  is  errone- 
ous to  instruct  them,  "that  if  the  State 
produced  a  preponderance  of  evidence, 
they  might  upon  such  preponderance 
of  proof  fintl  the  defendant  guiltv." 
lb. 

86.  A  judgment  in  favor  of  the  pros- 
ecutrix, "  for  her  costs  in  tliis  behalf," 
and  requiring  the  defendant  to  enter 
into  bond,  "conditioned  that  he  pay 
to  tlie  judge  of  probate  fifty  dollars, 
on  the  first  day  of  January  in  each 
year,  for  the  teniri  of  ten  years,"  &c., 
is  materially  different  from  a  judgment 
requiring  him  to  enter  into  bond, 
"conditioned  to  pay  fiftj'  dollars  a 
year,  for  the  period  of  ten  years,  on 
the  first  Monday  in  Januarv.''  Williams 
V.  The  State,  26  Ala.  85. 

87.  But  it  may  be  amended  at  a  sub- 
sequent term,  nunc  j)ro  tunc.  Williams 
V.  The  State,  29  Ala.  9. 

88.  An  appeal  may  be  taken  from  a 
judgment  under  the  bastardy  act,  by 
merely  giving  security  for  the  costs'; 
and  the  security  may  be  either  a  bond, 
or  a  simple  acknowledgment  in  wri- 
ting. Satterivhite  v.  The  State,  28  Ala. 
65. 

89.  If  the  bond,  as  set  out  in  the 
record,  describes  a  judgment  materi- 
ally different  from  that  shown  by  the 
record  to  have  been  rendered  in  the 
cause,  atid  does  not  show  any  under- 
taking for  the  costs  of  an  appeal  from 
the  real  judgment,  it  cannot  be  re- 
garded as  security  for  the  costs,  and 
the  appeal  will  be  dismissed  ;  as 
where  the  bond  describes  a  judgment, 
requiring  the  defendant  to  enter  into 
bond,  conditioned  to  pay  fifty  dollars 
a  year,  for  tlie  period  of  ten  years, 
"  on  the  Jirst  -Monday  in  January  in 
each  year,"  while  the  record  sli^ows 
that  the  judgment  actually  rendered 
required  a  bond,  conditioned  to  pay, 
&c.,  "  on  the  first  day  of  Januarv." 
Williams  v.  The  State,  26  Ala.  85. 

90.  But,  when  the  bond  is  designed 
to  operate  merely  as  security  foi"  the 
costs,   although    a   misdescription    of 
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the  judgment  would  be  fatal,  yet  a 
mere  omission  to  recite  in  it  the  seve- 
ral days  on  Avhicli  the  judgment  re- 
quired the  respective  sums  to  be  paid, 
Avould  not  have  that  eifect,  if  the 
judgment  were  otherwise  correctly 
described,  bj'  its  aggregate  amount, 
names  of  parties,  term  of  court  when 
rendered,  Sec:  such  an  omission  may 
be  supplied  by  a  comparison  of  the 
bond  with  the  clerk's  certificate,  or 
with  other  parts  of  the  record.  Sat- 
terwhite  v.  The  State,  28  Ala.  6.5. 


CONFLICT  OF  LAWS. 
See  Polygamy. 


CONSPIRACY, 
See  Accomplices. 


CONSTABLE. 

1.  A  justice  of  the  peace  has  au- 
thority, in  cases  of  emergency,  to  ap- 
point a  special  constable  (Code,  §712); 
and  he  must  himself  judge  of  such 
emergency.  Noles  v.  The  State,  24  Ala. 
672. 

2.  A  justice's  warrant,  which  shows 
on  its  face  that  it  was  issued  without 
authority,  is  no  protection  to  the  offi- 
cer who  executes  it,  but  he  may  be 
treated  as  a  trespasser.     lb. 


CONSTITUTIONAL  LAW. 

I.  Appeals. 

II.  Bail. 

III.  IXDICTMENTS. 

IV.  Judiciary. 

1.  Federal. 

2.  State. 

V.  License  Laws. 

VI.  Slaves. 

1.  Under  Federal  Constitution. 

2.  Under  State  Constitutiojt. 

VII.  Trial  by  Jury. 


I.  Appeals. 

1.  The  third  section  of  the  act  of 
1854,  (Session  Acts  1853-4,  p.  247,) 
which  makes  defaulting  overseers  oi 
roads  triable  before  a  justice  of  the 
peace,  is  unconstitutional  (Art.V,  ^10), 
because  it  makes  no  provision  for  an 
appeal,  while  the  general  law  regula- 
ting appeals  is  inapplicable.  Tims  v. 
The  State,  26  Ala.  165. 

n.  Bail. 

2.  The  provision  of  the  Penal  Code 
of  1841,  (Clay's  Digest,  444,  §40,)  by 
which  it  is  enacted,  that  if  the  defend- 
ant in  capital^  cases  is  not  tried  at  the 
first  term  at  which  he  is  properly  tri- 
able, on  account  of  any  causes  therein 
.specified,  he  shall  not  be  entitled  to 
bail  as  a  matter  of  right,  but  that  he 
may  claim  to  be  discharged  on  bail  if 
he  is  not  tried  at  the  second  term,  un- 
less the  failure  is  occasioned  by  his 
own  failure  or  misfortune,  or  on  his 
application,  or  with  his  assent,  is  not 
repugnant  to  the  constitutional  pro- 
vision, (Art.  I,  §17,)  which  declares 
that  "  all  persons,  before  conviction, 
shall  be  bailable  b}'  sufficient  securities, 
except  for  capital  offenses  where  the 
proof  is  evident  and  the  presumption 
great."  Ex  parte  Croom  and  May,  19 
Ala.  562. 

3.  Although,  since  the  adoption  of 
the  Penal  Code,  the  jury  have  the 
power,  in  all  cases  of  murder  in  the 
first  degree,  of  determining  whether  the 
punishment  shall  be  death  or  impris- 
onment for  life  in  the  penitentiary,  yet 
this  does  not  make  the  offense  less 
"  capital "  than  before.  The  inquirj'' 
before  the  magistrate,  on  an  applica- 
tion for  bail,  still  is,  whether  the 
offense  charged  ma}'  be  caj^itally  pun- 
ished ;  if  it  may,  and  the  proof  is  evi- 
dent, or  the  "presumption  great,  it  is 
not  bailable.  Ex  parte  McCrary,  22 
Ala.  65. 

III.  Ijcdictments. 

4.  -The  act  of  1850,  (Session  Acts 
1849-50,  p.  51.)  which  dispensed  with 
the  necessity  of  averring,  in  an  indict- 
ment for  trading  with  a  slave,  the 
name  of  the  master,  o\\Tier,  or  overseer 
of  such  slave,  or  of  negativing  his  as- 
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sent  to  such  tending,  is  not  unconstitu- 
tional. Hirschf elder  v.  The  Slate,  19 
Ala.  534. 

5.  The  fifth  article  of  the  amend- 
ments to  the  constitution  of  the  Uni- 
ted States,  which  declares  that  "no 
person  shall  be  held  to  answer  for  a 
capital  or  otherwiso  infamous  crime, 
unless  on  presentment  or  indictment 
of  a  grand  jury,"  does  not  restrict  the 
State,  in  the  prosecution  of  capital  or 
infamous  crimes,  to  common-law  in- 
dictments. Those  amendments  were 
demanded  by  the  States,  as  safe-guards 
against  encroachments  on  the  part  of 
the  Federal  Government,  and  were  not 
designed  to  restrict  their  own  powers. 
Noles  V.  The  State,  24  Ala.  672. 

6.  The  tenth  and  twelfth  sections  of 
the  first  article  of  our  State  constitu- 
tion do  not  resti'ict  the  powers  of  the 
legislature  to  enact  laws  defining  offen- 
ses and  their  punishment,  and  prescri- 
bing the  forms  of  indictments  suited 
to  them,  as  well  as  the  mode  of  trying 
them.  If  the  form  of  indictment  pre- 
scribed by  statute  contains  such  an 
accusation,  at  the  suit  of  the  State, 
found  to  be  true  bj^  the  oaths  of  a 
grand  jury,  as  furnishes  to  the  accused 
reasonable  information  of  what  he  is 
called  on  to  answer,  by  setting  forth 
the  constituent  elements  of  the  offense, 
it  will  be  sufficient,  although  it  may 
omit  many  averments  which,  at  com- 
mon law,  were  necessary  to  the  validity 
of  an  indictment.     lb. 

7.  It  was  competent  for  the  legisla- 
ture, by  statute,  to  dispense  with  the 
averment,  in  an  indictment  for  murder, 
that  the  offense  was  committed  within 
the  body  of  the  county  in  which  the 
indictment  was  found,  and  to  require 
that  fact  to  be  shown  by  the  evidence. 
lb. 

8.  The  forms  of  indictments  pre- 
scribed by  the  Code,  for  murder,  for 
retailing,  for  gaming,  and  for  assault 
and  battery,  are  none  of  them  violative 
of  the  constitution.  Noles  v.  The  State, 
24  Ala.  672  ;  Elam  v.  The  State,  25  Ala. 
53 ;  Burdine  v.  The  State,  25  Ala.  60 ; 
Sherrod  v.  The  State,  25  Ala.  78  ;  Thomp- 
son V.  The  State,  25  Ala.  41. 

a.  The  legislature  has  power  to 
make  offenses,  which  have  been  cre- 
ated by  statute  since  the  adoption  of 
the  constitution,  triable  before  a  jus- 


tice of  tlie  peace  without  indictment. 
Tims  V.  The  State,  26  Ala.  165. 

IV.    JfDICIARV. 

1.  Federal. 

10.  The  thirty-third  section  of  the 
judiciary  act  of  1789,  (U.  S.  Statutes 
at  large,  vol.  1,  p.  91,)  which  empow- 
ers justices  of  the  peace,  and  otlier 
officers  therein  named,  to  arrest  and 
commit  (or  bail,  as  the  case  may  re- 
quire) persons  charged  with  a  viola- 
tion of  the  criminal  law  of  the  Unit&d 
States,  is  not  imconstitutional.  The 
authority''  thus  conferred  on  justices  of 
the  peace  is  not  "judicial  power," 
within  the  meaning  of  the  third  article 
of  the  Federal  constitution  ;  nor  does 
the  exercise  of  it  make  them  Federal 
officers,  within  the  second  section  of 
the  second  article.  Ex  parte  Gist,2Q 
Ala..  156. 

2.  State. 

11.  A  prisoner  charged  with  a  capi- 
tal offense,  after  having  been  refused 
bail  hj  a  circuit  judge,  may  petition 
the  supreme  court  for  a  revision  of 
his  decision  ;  and  it  is  the  duty  of 
that  court,  under  its  constitutional 
power  of  exercising  "a  general  super- 
intendence of  inferior  jurisdictions,"' 
to  adopt  such  a  course  of  proceeding 
as  will  make  its  control  comjDlete. 
Ex  parte  Croom  ^  May,  19  Ala.  561. 

12.  Proper  practice  in  such  case 
prescribed.     lb. 

13.  An  inferior  court,  within  the 
meaning  of  the  constitution  (Art.  Y, 
§1),  is  a  court  whose  judgments  or 
decrees  can  be  reviewed  on  appeal  or 
writ  of  error  by  a  higher  tribunal, 
whether  that  tribunal  be  the  circuit  or 
the  supreme  court.  Nugent  v.  The 
State,  18  Ala.  521. 

14.  The  judgments  of  the  city  court 
of  Mobile  being  subject  to  the  revis- 
ion of  the  supreme  couTt,  in  like  man- 
ner with  those  of  the  circuit  courts, 
the  act  creating  it  is  not  unconstitu- 
tional,    lb. 

Y.  License  Laws. 

15.  The  legislature  is  not  resti'icted 
by  the  State  constitution  from  impos- 
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ing  such  conditions  as  may  be  deemed 
proper  and  required  by  the  good  of 
the  community,  upon  those  who  are 
allowed  to  retail  spirituous  liquors,  as 
regards  both  the  persons  to  whom, 
and  the  quantities  in  which  they  may 
sell.     Lodano  v.  The  State,  25  Ala.  64. 

YI.  Slaves. 

1.   Under  Federal  Constitution. 

IG.  Exclusive  power  over  the  im- 
portation of  slaves,  since  the  first  day 
of  Januar}',  1808,  is  vested  in  congress 
by  the  ninth  section  of  the  first  article 
of  the  Federal  constitution.  The  State, 
ex  rel.  Savary,  v.  Caroline,  20  Ala.  19. 

17.  The  State  courts  never  could 
exercise  any  jui'isdiction  in  cases  of 
violation  of  the  laws  prohibiting  the 
slave  trade,  except  such  as  were  au- 
thorized by  congress  ;  and  all  jurisdic- 
tion is  now  taken  away  from  them,  by 
the  fourth  section  of  the  act  of  con- 
gress approved  March  3,  181^.     lb. 

2.   Under  State  Constitution. 

18.  Although,  ordinarily",!  slaves  are 
not  to  be  considered  as  embraced  in 
statutes,  unless  specially  named  ;  yet, 
in  view  of  the  constitutional  provision 
(Art.  VI,  I  3)  which  declares  that  "any 
])erson  who  shall  maliciously  dismem- 
ber, or  deprive  a  slave  of  life,  shall 
suffer  such  punishment  as  would  be 
inflicted  in  case  the  like  offense  had 
been  committed  on  a  free  white  per- 
son," &c.,  the  statute  defining  the 
crime  of  mayhem  (Code,  §  3105)  ex- 
tends to  the  disabling  of  slaves. 
Eskridge  v.  The  State,  25  Ala.  30. 

VII.   Trial  by  Jury. 

19.  The  constitutional  guaranty  of  a 
trial  by  jury,  in  all  criminal  prosecu- 
tions, includes  the  right  to  have  the 
deliberations  of  the  jury  continued, 
v/hen  once  they  have  begvui  the  trial 
and  lieijrd  any  evidence,  until  the  oc- 
currence of  a  sufticient  legal  reason 
hv  their  discharge,  and  the  chance  of 
a  verdict  of  acquittal  at  their  hands 
during  all  that  time.  McCaulcy  v.  The 
State,  20  Ala.  135. 

20.  for  this  reason,  the  unauthorized 
discharge  of  a  jury,  ii\  any  criminal 


case,  either  for  a  misdemeanor  or  a 
felony,  is  equivalent  to  an  acquittal  ; 
but,  since  the  court  has  power  to  dis- 
charge the  jury  in  cases  of  necessity, 
a  plea  of  previous  withdrawal  of  the 
cause  from  the  jury  after  issue  joined, 
"  without  the  consent  of  defendant, 
and  against  his  objection,"  is  demur- 
rable, unless  it  also  negatives  the  ex- 
istence of  any  necessity  for  sueh 
withdrawal.     lb. 

21.  The  constitutional  guaranty  of 
a  trial  b}^  jury,  "in  all  prosecutions  by 
indictment  or  inforniation,"  does  not 
apply,  except  in  the  specified  cases,  to 
oftenses  created  by  statute  since  the 
adoption  of  the  constitution  ;  but  such 
offenses  may  be  made  triable  before  a 
justice  of  the  peace,  without  indict- 
ment.    Tims  V.   The  State,  26  Ala.  165. 

22.  Nor  does  the  provision  (Art.  I, 
^  28)  which  declares  that  "  the  trial  by 
jury  shall  remain  inviolate,"  extend 
the  right  of  a  jury  trial  to  cases  which, 
at  the  time  of  the  adoption  of  the 
constitution,  were  unknown  both  to 
the  common  and  to  the  statute  law. 
lb. 

23.  The  third  section  of  the  act  of 
1854,  (Session  Acts  1853-4,  p.  247,) 
which  makes  defaulting  overseers  of 
roads  triable  before  a  justice  of  the 
peace,  is  not  violative  of  the  constitu- 
tional right  to  a  trial  by  jury.     lb. 


« »  m^t 


C0NTINU4NCE. 

1.  A  general  order,  continuing  all 
causes  not  otherwise  disposed  of,  if 
made  at  the  suggestion  of  the  parties 
or  their  counsel,  or  with  their  consent, 
would  operate  as  a  continuance  en- 
tered in  each  case  by  consent,  and 
would  be  a  completion  of  the  business 
of  the  court  justifying  its  adjourn- 
ment. Ex  parte  Croom  ^  May,  19  Ala. 
562. 

2.  The  action  of  the  primary  courts, 
on  applications  for  continuances,  is 
matter  of  discretion,  and  not  revisable. 
Starr  v.  The  State,  25  Ala.  49. 

3.  When  application  is  made  for  a 
continuance  on  account  of  absent  wit- 
nesses, the  court  may,  in  the  exercise 
of  its  discretion,  require  the  other 
party  to  admit  the  truth  of  the  facts 
proposed  to  be  proved  by  the  absent 
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v/itnesses,  or  merely  that  tliosc  wit- 
nesses, if  i^rcscnt,  would  swear  to 
those  facts  ;  but  an  admission  that  the 
witnesses  would  swear  to  those  facts, 
is  not  an  admission  of  their  absolute 
trutli.     lb. 


CORPORATIONS. 

I.  By-Laws;    Their    Validity   and 

Construction. 

II.  Proceedings   for  Violation   of 

By-Laws. 

III.  Forfeiture  of  Charter. 


I.  By-Laws  ;  Their  Validity'  and  Con- 
struction. 4 

1.  A  by-law  of  a  municipal  corpo- 
ration, within  the  poAvers  granted  by 
its  charter,  is  not  rendered  void  for 
uncertainty,  because  the  amount  of  the 
penalty  imposed  for  its  violation  is 
left  discretionary,  within  fixed  limits, 
with  the  municipal  court ;  e.  g.,  "  not 
exceeding  fifty  dollars."  Mayor  and 
Aldermen  of  Huntsville  v.  PJieJps,  27 
Ala.  5.0.  (Overruling  JSIayor  and  Alder- 
men of  Mobile  v.  Yuille,  3  Ala.  137.) 

2.  A  municipal  by-law,  declaring  that 
the  cit^'-sexton,  whose  fees  are  paid 
out  of  the  estates  of  the  persons 
whom  he  buries,  "  shall  expend,  under 
the  supervision  of  the  committee  on 
public  grounds,  five  hundred  dollars 
on  the  public  burial  grounds,  and  bui'y 
the  paupers  free  of  charge,"  is  unrea- 
sonable, unjust,  and  void  ;  because  it 
is  the  duty  of  the  corporation  to  main- 
tain public  burial  grounds,  and  to  bury 
paupers,  and  the  expense  attendant 
on  the  discharge  of  this  duty  must  be 
apportioned  among  all  the  corporators. 
Beroujohn  v.  Mayor  and  Aldermen  of 
Mobile,  27  Ala.  58. 

3.  Where  the  charter  of  an  incor- 
porated town  gave  power  to  its  mu- 
nicipal authorities  "  to  ordain  all  such 
ordinances  and  resolutions,  ^nd  to 
make  all  such  regulations,  as  may  by 
them  be  deemed  necessary  for  the 
control  of  the  retailing  of  spirituous 
liquors  within  said  town  ;  to  grant 
licenses  for  [the]  retailing  of  spiritu- 
ous  liquors   within  said   town,  upon 
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such  sum  to  be  paid  therefor  by  cacli 
retailer,  not  to  exceed  .^2,000  'per  an^ 
num,  as  said  intendant  and  council  may 
order  ;  and  in  general,  to  adopt  such 
a  system  of  jjolicc  and  municipal  reg- 
ulation, in  regard  to  the  traffic  in  ardent 
spirits,  as  shall  be  deemed  liy  them 
most  conducive  to  public  order,  mor- 
alit}'  and  policy,  in  reference  to  the 
black  or  colored  population," — held, 
that  the  term  "  retailing,"  construed 
with  reference  to  the  general  policy 
of  the  law  in  relation  to  the  sale  of 
ardent  spirits,  meant  selling  in  small 
quantities  ;  and  that,  though  the  char- 
ter authorized  the  entire  prohibition 
of  retailing,  yet  an  ordinance  which 
prohibited,  under  a  penalty,  the  sale 
of  spirituous  liquors  in  less  Cjuantities 
than  twenty  gallons,  was  unauthorized 
^nd  void.  Harris  v.  Intendant  of  Liv- 
ingston, 28  Ala.  577. 

II.  Proceedings  for  Violation  of  By- 
Laws. 

4.  Proceedings  for  the  recovery  of 
fines  or  penalties  for  the  violation  of 
city  ordinances,  are  quasi  criminal  in 
their  character,  and  should-  be  con- 
ducted according  to  the  rules  applica- 
ble to  indictments  for  misdemeanors. 
Broim  V.  Mayor  of  Mobile,  23  Ala.  722, 

5..  In  such  proceedings,  when  re- 
moved by  appeal  or  certiorari  to  the 
circuit  court,  the  same  nicety  and  par- 
ticularity are  not  required  in  the  state- 
ment of  the  offense  or  cause  of  action, 
as  in  cases  commenced  in  the  circuit 
court;  but  if  the  statement  does  not 
show  a  cause  of  action,  the  defendant 
may  demur.  Ganaway  and  Kimball  v. 
Mayor  and  Aldermen  of  3Iobile,  21  Ala. 
577. 

6.  If  the  statement  does  not  set 
forth  the  provision  of  the  ordinance 
alleged  to  have  been  violated,  it  is 
fatallj"  defective  on  demurrer.     Ih. 

7.  If  the  proceeding  is  for  the  vio- 
lation of  an  ordinance  forbidding  the 
trading  with  slaves,  and  the  statement 
does  not  allege  the  name  of  the  slave,  or 
of  his  owner  or  employer,  it  is  fatally 
defective  on  demurrer.  Brov:n  v. 
Mayor  of  Mobile,  23  Ala.  722. 

III.    FORFEITI-RE  OF  ChARTER. 

8.  A  scire  facias  is  the  projier  rem- 
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edv,  in  a  proceeding  under  the  act  of 
1843,  (Clay's  Digest,  515,  §39,)  against 
an  incorporated  turnpike  company,  for 
a  forfeiture  of  its  cliarter  ;  and  the 
act  of  1846,  (Session  Acts  1845-6,  44,) 
which  gives  an  indictment  against  the 
company  for  a  flxiku-e  to  keep  its  road 
in  order,  does  not  deprive  the  State  of 
the  right  to  proceed  for  a  forfeiture 
under  the  former  act.  The  State  v. 
Moore  c^  Ligon,  19  AUi.  514. 

9.  The  scire  facias  should  allege  that 
the  defendants  procured  the  act  of 
incorporation,  or  that  they  accepted  it, 
or  acted  imder  it.     lb. 

10.  The  solicitor  of  the  circuit  can- 
not, of  his  own  volition,  sue  out  a  scire 
facias  in  such  case,   but  can  only  act 

under  the  direction  of  the  legislature, 
or  of  the  attornej'-general.     lb. 

11.  A  proceeding  by  quo  loarranto 
against  an  incorporated  bridge  com- 
paii}',  for  a  forfeiture  of  its  charter, 
will  not  be  permitted  to  progress, 
when  no  object  can  be  gained  by  it  in 
reference  either  to  the  i^ublic  or  to 
individuals  ;  as  where  all  the  rights  of 
the  company  have  been  assigned,  and 
the  assignment  has  been  ratified  by 
act  of  the  legislature.  The  Stute  v. 
Centreville  Bridge  Co.,  18  Ala.  678. 

12.  The  act  of  1^48,  amendatory  of 
the  act  to  incorijorate  the  Centreville 
Bridge  Company,  (Session  Acts  1847-8, 
62,)  confers  on  Jacob  Maberry  all 
the  rights  and  privileges  previously 
granted  to  said  company,  freed  from 
all  liability  to  forfeiture  for  any  pre- 
vious act  or  omission  of  the  companj'; 
and  the  proviso,  saving  "  any  suit  or 
suits  now  pending  in  favor  of  or 
against  said  company,"  applies  only  to 
suits  by  the  company  against  individ- 
uals, or  by  individuals  against  the 
company,  and  not  to  a  pending  proceed- 
ing for  a  forfeiture  of  its  charter.     Ih. 


COSTS. 

I.  In  Justice's  Court. 

II.  In  Circuit  Court. 

III.  In  Supreme  Court. 


I.  In  Justice's  Court. 
1.  A  justice  of  the   peace   has   no 


jurisdiction,  in  the  preliminary  pro- 
ceedings had  before  him  on  a  charge 
of  felony,  to  render  judgment  for  costs 
against  the  defendant.  Sasnett  v. 
Weathers,  21  Ala.  673. 

II.  In  Circuit  Court. 

2.  On  appeal  from  the  order  of  a 
justice  requiring  the  defendant  to  find 
sureties  to  keep  the  peace,  the  circuit 
court  may  render  judgment  for  costs 
against  the  sureties  on  the  appeal 
bond.     Tomlin  v.  The  State,  19  Ala.  9. 

3.  In  a  case  of  assault  and  battery, 
fourteen  witnesses  were  summoned  by 
the  State  to  sustaili  the  character  of 
the  prosecutor,  but  no  one  of  them 
was  called  on  the  trial,  the  prosecutor 
having  died  two  or  three  months  pre- 
vious thereto  ;  but  it  was  not  shown 
that  his  death  was  known  to  the  solic- 
itor, nor  that  they  were  summoned 
after  his  death.  Held,  that  the  defend- 
ant, on  conviction,  should  be  taxed 
with  the  costs  of  their  attendance. 
Barrett  v.  The  State,  24  Ala.  74. 

4.  A  witness  for  the  State  cannot 
bring  suit  against  the  defendant,  after 
conviction,  on  his  certificate  of  attend- 
ance.    Nicolas  V.  Trickeij,  19  Ala.  92. 

III.  In  Supreme  Court. 

5.  From  a  judgment  under  the  bas- 
tardy act,  an  appeal  may  be  taken  by 
merely  giving  security  for  the  costs ; 
and  the  security  may  be  either  a  bond, 
or  a  simple  acknowledgment  in  wri- 
ting. Satterwhite  v.  The  State,  28  Ala.  65. 

6.  If  the  appeal  bond,  as  set  out  in 
the  record,  describes  a  judgment  ma- 
terially different  from  that  showTi  by 
the  record  to  have  been  rendered  in 
the  cause,  and  does  not  show  any  un- 
dertaking for  the  costs  of  an  appeal 
from  the  real  judgment,  it  cannot  be 
regarded  as  security  for  the  costs,  and 
the  appeal  will  be  dismissed.  Williams 
V.  The  State,  26  Ala.  85. 

7.  But,  when  the  bond  is  designed 
to  operate  merely  as  securitj^  for  the 
costs,  although  *i  misdescription  of 
the  judgment  would  be  fatal,  yet  a 
mere  omission  to  recite  in  it  the  seve- 
ral daj's  on  which  the  judgment  re- 
quired the  respective  sums  to  be  paid, 
would  not  have  that  effect,  if  the 
judgment  were    otherAvIse    correctly 
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described,  by  its  aggregate  amount, 
names  of  parties,  term  of  court  wlieii 
rendered,  &c.:  such  an  omission  may 
be  sujiplied  by  a  comparison  of  the 
bond  with  the  clerk's  certificate,  or 
witli  other  parts  of  the  record.  Sat- 
terwhite  v.  The  State,  28  Ala.  65. 


COUNTERFEITING. 

(Statutory  Provisions  :    Code,  5)^  3160-61  ;    Clay's 
Digest,  423-4,  §^  45-49.) 

1.  The  time  when  the  coin  counter- 
feited was  current  in  this  State  by  law, 
custom  or  usage,  is  a  material  ingre- 
dient in  the  offense  denounced  by  the 
statute,  and  should  be  disthictly  stated 
in  the  indictment.  Nicholson  v.  The 
State,  18  Ala.  529. 


COURT,  CIRCUIT. 

1.  The  proviso  to  the  8th  section  of 
the  act  of  1819,  (Clay's  Digest,  295, 
§35,)  relative  to  the  alternation  of  the 
circuit  judges,  is  directory  merely,  and 
does  not  dej^rive  them  of  the  power  to 
hold  successive  courts  in  any  of  the 
coiinties  of  their  respective  circuits. 
Spalding  and  Thomas  v.  The  State, 
17  Ala.  440.  (Changed  by  statute. — 
Session  Acts  1855-6,  p.  29.) 

2.  The  competency  of  the  presiding 
judge  to  hold  the  court,  cannot  be 
questioned  by  plea  in  a  criminal  pros- 
ecution,    lb. 

3.  Under  the  revenue  act  of  1848, 
the  circuit  court  alone  had  jurisdiction 
of  offenses  committed  in  violation  of 
the  98th  section.  Rossett  v.  The  State, 
17  Ala.  496. 

4.  The  court  has  no  power,  when  an 
indictment  is  lost,  to  substitute  a  copy 
on  proof.  Ganaivay  v.  The  State,  22 
Ala.  772. 

5.  As  to  the  power  of  the  court  to 
make  amendments,  see  Amendments. 


COURT,   CITY  (MOBILE.; 

I.  Constitutionality. 

II.  Jurisdiction. 


I.    CoNSTITUTIONALITy. 


1.  An  inferior  court,  within  the 
meaning  of  the  constitutinn  (Art.  V, 
§1),  is  a  court  whose  judgments  or 
decrees  are  revisable  on  error  or  ap- 
peal in  a  higher  tribunal,  whether  that 
tribunal  be  the  circuit  or  the  supreme 
court ;  since,  therefore,  the  judgments 
of  the  city  court  of  Mobile  are  subject 
to  the  revision  of  the  supreme  court, 
in  like  manner  as  are  the  judgments 
of  the  circuit  courts,  the  act  creating 
it  is  not  unconstitutional.  Nugent  t. 
The  State,  IS  Ala.  521. 

II.  Jurisdiction. 

2.  The  criminal  court  of  Mobile  had 
no  jurisdiction  of  offenses  created  by 
the  revenue  act  of  1848.  Rossett  v. 
The  State,  17  Ala.  496.  (The  name  of 
the  '  criminal  court  of  Mobile '  was 
changed  to  that  of  the  '  city  court  of 
Mobile  '  by  act  of  February  12,  1850 
(Session  Acts,  p.  88);  and  by  another 
act  of  the  same  session,  (lb.  24,)  juris- 
diction was  conferred  on  it  over  "  all 
matters  of  an  indictable  nature,  and  of 
all  penalties  arising  from  a  violation  of 
any  of  the  provisions"  of  the  revenue 
law.) 

3.  The  city  court  has  power  to  orig- 
inate criminal  proceedings  at  a  special 
term.     Nugent  v.  The  State,19  Ala.  540. 

4.  The  judge  of  said  court  has  pow- 
er to  take  a  bond,  conditioned  that  the 
principal  obligor  "  make  his  personal 
appearance  before  the  city  coui't,  now 
in  session,  instanter,  and  from  day  to 
day  during  the  term,  and  from  term  to 
term  thereafter,  to  answer  the  State  of 
Alabama  on  a  charge  of  an  assault  to 
murder."  Arnold  v.  The  State,  25  Ala. 
69. 


COURT,  COUNTY. 

1.  The  act  of  1836  (Clay's  Digest. 
509,  §  11)  authorized  the  judge  of  the 
county  court,  and  made  it  his  duty,  to 
fill  anj'  vacancy  that  might  occur,  from 
whatever  cause,  after  a  regular  ap- 
pointment had  been  made,  inthe  office 
of  overseer  of  roads.  Thompson  t. 
The  State,  21  Ala.  48.  (Note,  that  this 
jurisdiction  is  now  transferred  to  the 
probate  coiu-t.) 
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2.  In  a  proceeding  under  the  bas- 
tardy act,  the  count}'  court  bad  juris- 
diction, if  the  cause  was  continued  by 
the  defendant  at  the  first  term,  to 
compel  him  to  enter  into  a  recogni- 
zance for  liis  personal  appearance 
from  term  to  term,  and  for  his  good 
behavior.  T'le  State,  ex  rel.  Claunch,  v. 
Casthherry,  23  Ala.  85. 


COURT,  PROBATE. 

1.  The  jurisdiction  conferred  on  the 
county  court  by  act  of  18S6,  (Clay's 
Digest,  309,  §11,)  and  now  transferred 
to  the  probate  court,  authorizes  the 
judge,  and  makes  it  his  duty,  to' fill 
any  vacancy  that  may  occur,  from 
whatever  cause,  in  the  office  of  over- 
seer of  roads,  after  a  regular  appoint- 
ment has  been  made.  Thompson  v. 
The  State,  21  Ala.  48. 

2.  It  is  no  objection  to  the  regularity 
of  the  appointment,  that  it  is  tested  by 
the  judge  of  probate  as  clerk.     Ih. 

3.  In  a  proceeding  under  the  bas- 
tardy act,  if  the  surety  on  the  defend- 
ant's re.cognizance  for  his  appearance 
at  court  afterwards  becomes  judge  of 
probate,  he  is  incompetent  by  reason 
of  interest  to  preside  on  the  trial  of 
the  cause  ;  and  any  proceedings  there- 
in, had  before  him,  are  coram  nonjudice 
and  void.  The  State,  ex  rel.  Claunch,  v. 
Castleberry,  23  Ala.  85. 

4.  'Under  the  act  establishing  eourts 
of  probate,  a  judge  of  probate  had 
power  (now  taken  away  by  the  Code) 
"  to  grant,  hear,  and  determine  writs 
of  habeas  corpus,"  in  bailable  cases. 
Hale  V.  The  State,  24  Ala.  80.  (Note, 
that  this  power  has  been  restored  by 
the  "  act  concerning  bail  in  criminal 
cases,"  approved  February  15,  1856, 
except  in  cases  of  murder  in  the  sec- 
ond degree,  and  manslaughter  in  the 
first  degree.) 
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COURT,   SUPREME. 

See  Bah,. 

Bill  of  Exceptioxs. 
Error  and  Appeal. 
Mandamus. 


COURT  AND  JURY.       " 

I.  Province  and  Duty  of  Court. 

1.  Competency  of  Evidence. 

2.  Constrvction  of  Writings. 

3.  Matters  Judicially  known. 

4.  Records  and  Judgments. 

II.  Province  and  Duty  of  Jury. 

1.  As  to  Questioits  of  Fact. 

2.  As  to  Questions  of  Law. 

3.  Misconduct. 


I.  Province  and  Duty  of  Court. 
1.  Competency  of  Evidence. 

1.  The  general  rules  stated,  which 
should  govern  the  court  in  deciding 
upon  the  competency  of  confessions, 
and  the  jury  in  determining  their ' 
credibility  and  effect ;  also,  the  dis- 
tinction between  their  respective 
spheres.  Brister  e.  The  State,  26  Ala. 
107. 

2.  Construction  of  Writings. 

2.  "When  a  record  is  offered  to  sus- 
tain the  plea  of  autrefois  acquit  or  dis- 
continuance, it  is  the  duty  of  the  court 
to  declare  its  legal  effect ;  and  if  it  does 
not  sustain  either  plea,  the  court  may  so 
instruct  the  jury.  Martha  v.  The  State, 
26  Ala.  72. 

3.  Under  an  indictment  for  forgery, 
where  there  is  a  patent  ambiguity  on 
the  face  of  the  instrument  charged  to 
have  been  forged,  arising  from  the  use 
of  words  awkwardly,  unskillfully,  or 
designedly  inserted,  it  is  the  duty  of 
the  court  to  examine  it,  and  to  instruct 
the  jury  how  it  should  be  read.  But- 
ler V.  The  State,  22  Ala.  43. 

4.  Where  a  writing  contains  both 
legal  and  illegal  evidence,  the  court 
cannot  be  required  to  expunge  that 
which  is  illegal :  if  the  court  points 
out  to  the  jury  the  illegal  evidence, 
and  designates  it  in  such  a  way  that 
they  can  identify  it,  it  is  all  that  can 
be  required.  Johnson  v.  The  State,  17 
Ala.  618. 
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3.  Matters  JiuJiciallij  known. 

5.  It  is  the  duty  of  tlic  courts  to 
know  judicially  the  general  course  of 
the  transactions  of  human  life,  and 
whatever  ought  to  be  generally  known 
within  the  limits  of  their  jurisdiction  ; 
e.  g.,  the  peculiar  nature  of  lotteries, 
and  the  mode  in  which  they  are  gen- 
erally carried  on.  Salomon  and  JBoul- 
lemet  f.  The  State,  28  Ala.  83. 

G.  They  are  also  bound  to  know 
judicially  who  are  the  sheriffs  of  the 
several  counties  in  the  State.  Ingram 
V.  The  State,  27  Ala.  17. 

7.  Also,  the  names  of  all  the  coun- 
ties in  the  State.  Reeves  v.  The  State, 
20  Ala.  33. 

8.  And  the  meaning  of  the  terms 
used  in  an  indictment.  Sterne  v.  The 
State,  20  Ala.  43 ;  Ward  v.  The  State, 
22  Ala.  16. 

9.  The  supreme  court  will  take  judi- 
cial notice  of  the  regular  terms  of  the 
probate  courts.  Moore  v.  McGuire, 
26  Ala.  461. 

10.  But  not  of  a  private  act  incor- 
porating a  turnpike  company.  Moore 
V.  Th£  State,  26  Ala.  88. 

4.  Records  and  Judgments. 

11.  Where  the  trial  and  conviction 
occur  at  the  term  at  which  the  indict- 
ment is  found,  the  court  may,  at  any 
time  during  that  term,  as  well  after  as 
before  conviction,  cause  the  clerk  to 
endorse  the  indictment  'filed,'  to  date 
the  endorsement  according  to  the  fact, 
and  to  sign  it ;  and  may  also  cause  an 
entry  to  be  made  on  the  minutes,  that 
the  indictment  Avas  returned  into  coiirt 
by  the  grand  jury,  Avith  the  day  on 
Avhicli  it  Avas  so  returned.  OA^er  such 
matters  the  court  has  control  during 
the  term,  and  may  alter,  amend,  or  set 
them  aside,  as  justice  may  require. 
Franklin  v.  The  State,  28  Ala.  9. 

12.  A  judgment  against  the  defend- 
ant, in  a  proceeding  under  the  bastardy 
act,  may  be  amended  at  a  subsequent 
term,  nunc  pro  tunc,  so  as  to  require 
the  annual  payments  to  be  made  on 
the  "  first  Monday'''  in  Januarj^  as  the 
statute  directs,  instead  of  on  the  "first 
Ja^/"  in  January.  Williams  v.  The  State. 
29*  Ala.  9. 

13.  When  an  indictment  is  lost  or 
destroyed,  it  cannot  be  substituted  on 


satisfactory  proof  to    the   court   of  a 
copy.     Ganaway  v.  The  Slate,  22  Ala, 

772. 

II.  Province  and  Duty  of  Jury. 
1.  As  to  Questions  of  Fact. 

14.  Under  an  nidictrnent  for  an  as- 
sault with  intent  to  murder,  the  actual 
existence  of  the  alleged  intent  is  a 
question  of  fact  for  the  jury,  in  the 
decision  of  Avhich  they  ought  to  act 
upon  those  presumptions  which  are 
recognized  by  the  laAv,  so  far  as  they 
are  applicable,  and  their  OAvn  judg- 
ment and  experience,  as  applied  to  all 
the  circumstances  in  evidence.  Ogle- 
tree  v.  The  State,  28  xila.  693. 

15.  In  cases  of  conspiracy,  it  is  a 
question  for  the  jury,  Avhether  the  act 
was  done  in  prosecution  of  the  orig- 
inal unlawful  purpose,  or  was  inde- 
pendent of  it,  and  without  previous 
concert;  and  a  charge  Avhich  excludes 
this  question  from  their  consideration, 
is  erroneous.  Frank  v.  The  State,  27 
Ala.  37. 

16.  The  general  rules  stated,  which 
shoidd  govern  the  jury  in  determining 
the  crexlibilit}^  and  effect  of  confes- 
sions, after  the  court  has  admitted 
them  ;  also,  the  distinction  betAveen 
the  respective  spheres  of  the  cour't 
and  jury.  Brister  v.  Tlie  State,  26  Ala. 
107. 

17.  Under  an  indictment  for  retail- 
ing, the  question,  whether  the  defend- 
ant had  knoAvledge  of  the  intemperate 
habits  of  the  person  to  whom  he  sold 
the  liquor,  should  be  left  to  the  decis- 
ion of  the  jury  upon  the  evidence  ; 
and  a  charge  which  assumes  that  such 
knoAvledge  is  brought  home  to  him.  is 
erroneous.  Elam  v.  The  State,  25  Ala. 
53. 

18.  Where  the  question  before  the 
jury  was  the  identity  of  the  prisoner 
as  the  murderer,  the  State  offered  in 
evidence  the  register  of  the  hotel  in 
Mobile  at  Avliich  the  murder  was  com- 
mitted, and  the  registers  of  tAvo  other 
hotels,  one  in  XeAv  Orleans,  and  the 
other  in  ^klontgomery,  in  each  of  Avliich 
a  different  name  v>'as  entered,  and 
AA'hich  Avere  admitted  Avithout  objec- 
tion from  the  prisoner;  accompanied 
by  parol  proof  that  the  three  names 
were  written  by  the  prisoner,  and  that 
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he  was  kno\\ai  by  them  respectively 
in  the  three  cities  named.  Held,  that 
the  jury,  in  determining  whether  the 
three  names  were  written  by  tlie  same 
person,  might  compare  the  liandwri- 
ting.     Crist  v.  The  State,  21  Ala.  137. 

19.  The  intent  with  wliich  a  child  is 
forcibly  taken  from  its  parent,  is  a 
fact  tobe  inferred  from  the  evidence, 
and  falls  within  the  exclusive  province 
of  the  jury.  Oliver  v.  Ihe  State,  17 
Ala.  587. 

2.  As  to  Questions  of  Law. 

20.  The  jury  are  not  the  constituted 
judges  of  the  law  in  a  criminal  case, 
and  consequently  have  not  the  legal 
right  to  disregard  the  instructions  of 
the  court,  ^atre  v.  The  State,  18  Ala. 
119;  Felix  v.  The  State,  18  Ala.  720. 

21.  A  charge  to  the  jury,  "  that  if 
they  found  there  was  a  conflict  between 
the  special  charges  given  by  the  court 
at  the  defendant's  request  and  the 
main  charge,  then  the  latter  must  pre,- 
vail,"  is  erroneous,  because  it  refers 
to  the  jury  tlie  decision  of  a  question 
of  law.     Spivey  v.  The  State,  26  Ala.  90. 

See,  also,  Charge  of  Court. 

3.  Misconduct. 

22.  The  misconduct  of  the  jury,  after 
they  have  retired  to  make  up  their 
verdict,  is  a  matter  to  be  considered 
by  the  court  on  a  motion  for  a  new 
trial,  but  is  not  a  proper  ground  for  an 
arrest  of  the  judgment.  Brister  v.  The 
State,  26  Ala.  107  ;  Franklin  v.  The  State, 
29  Ala.  14. 


DEMURRER. 


See  Evidence,  TIL 
Pleading,  II. 


DISCONTINUANCE. 

1.  When  an  indictment  is  withdrawn 
from_  the  docket,  "  on  motion  of  the 
solicitor,  the  leave  of  tlie  court  being 
first  had,  with  ]iermission  to  reinstate 
it  if  necessary,"  and  no  other  step  is 
taken  in  the  cause  for  more  than  two 


years,     the     cause    is    discontinued. 
Drinkard  v.  The  State,  20  Ala.  9. 

2.  After  a  change  of  venue  has  been 
ordered,  the  failure  of  the  clerk  to 
transmit  a  transcript  to  tlje  clerk  of 
the  court  to  which  the  trial  is  re- 
moved, and  the  failure  to  enter  the 
cause  on  the  docket  of  that  court  at 
the  term  next  after  the  order  of  re- 
moval, do  not  amount  to  a  discontin- 
uance of  the  prosecution.  Harrall  v. 
The  State,  26  Ala.  52. 

3.  Under  an  indictment  for  arson,  if 
the  proof  of  ownership  varies  from 
the  allegation,  and  a  nolle-pros.  is 
thereupon  entered,  this  is  no  bar  to  a 
subsequent  prosecution  under  another 
indictment,  in  w^hich  the  ownership  is 
alleged  to  be  in  a  different  person ; 
and  if  the  second  indictment  contains 
several  counts,  in  one  of  which  the 
allegation  of  ownership  is  the  same  as 
in  the  first,  and  the  defendant  pleads 
discontinuance  to  the  whole  indict- 
ment, the  record  of  the  former  prose- 
cution does  not  sustain  the  plea. 
Martha  v.  The  State,  26  Ala.  72. 


EMBEZZLEMENT. 

(Statutory  Provisions  :    Code,  §3143-4.) 

1.  An  agent,  having  charge  of  his 
employer's  store-house  and  goods, 
with  authority  as  such  to  furnish  goods 
to  customers,  can  only  be  indicted  and 
convicted  under  section  3143  of  the 
Code  ;  but  if  he  obtained  his  agency 
with  the  felonious  intent  of  stealing 
goods,  or  was  a  mere  servant,  having 
charge  of  the  store-house  and  goods, 
without  any  authority  to  sell,  he  maj' 
be  convicted  rinder  section  3170. 
Case  V.  Tlie  State,  26  Ala.  17. 


ERROR  AND  APPEAL. 

I.  "When  Error  or  Appeal  Lies. 
IL  Oi'  the  Bond,  or  Security  for 
Costs. 

III.  As  TO  Affirmance  of  Judgment 
ON  Certificate. 

IV.  What  is,  or  not,  Revisable. 

y.  "What   will,    or    not,    Reverse 
Judgment. 
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1.   WiLat  will  Reverse. 
"2.   What  will  not  Reverse. 

VI.  Novel  and  Difficult  Questions. 

VII.  Bill   of  Excei,'tions. — See  that 
Title. 


I.  When  Error  or  Appeal  Lies. 

1.  A  writ  of  error  does  not  lie,  to 
revise  the  action  of  the  circuit  court, 
on  appeal  from  the  order  of  a  justice 
of  the  peace,  or  other  officer,  requir- 
ing a  party  to  find  sureties  to  keep 
the  peace.  Tomlin  v.  The  State,  19 
Ala.  9. 

2.  As  to  appeals  and  writs  of  error 
under  the  Code,  see  §§  3649-3GG6. 

I.  Of  the  Bond,  or  Security  for  Costs. 

3.  From  a  judgment  under  the  bas- 
tardy act,  an  appeal  may  be  taken,  by 
merely  giving  security  for  costs  (Code, 
f  3821);  and  the  security  may  be  either 
a  bond,  or  a  simple  acknowledgment 
in  writing.  Satterwhite  v.  The  State,  28 
Ala.  65. 

4.  If  the  bond,  as  set  out  in  the 
record,  describes  a  judgment  materi- 
ally different  from  that  shown  by  the 
record  to  have'  been  rendered  in  the 
cause,  and  does  not  show  any  under- 
taking for  the  costs  of  an  appeal  from 
the  real  judgment,  it  cannot  be  re- 
garded as  security  for  the  costs,  and 
the  appeal  will  be  dismissed  ;  as 
where  the  bond  describes  a  judgment, 
requiring  the  defendant  to  enter  into 
bond,  conditioned  to  pay  fifty  dollars 
a  year,  for  the  period  of  ten  years, 
"  on  the  first  Monday  in  January  in 
each  3'ear,"  while  the  record  shows 
that  the  judgment  actually  rendered 
required  a  bond,  conditioned  to  pay, 
&;c.,  "  on  the  first  day  of  January." 
Williams  v.  The  State,  26  Ala.  85. 

5.  But,  when  the  bond  is  designed 
to  operate  merely  as  security  for  the 
costs,  although  a  misdescription  of 
the  judgment  would  be  fatal,  yet  a 
mere  omission  to  recite  in  it  the  seve- 
ral days  on  which  the  judgment  re- 
quired the  respective  sums  to  be  paid, 
would  not  have  that  effect,  if  the 
judgment  were  otherwise  correctly 
described,   by  its  aggregate  amount, 


names  of  parties,  term  of  court  \\'\i(iu 
rendered,  &c.:  such  an  omission  may 
be  supplied  by  a  comparison  of  the 
bond  with  the  clerk's  certificate,  or 
with  other  parts  of  the  record.  Sat- 
terivhite  v.  The  State,  28  Ala.  65. 

III.  As  to  Affirmance  of  Judgment  on 
Certificate. 

G.  When  questions  of  law  are  re- 
served for  the  determination  of  the 
appellate  court,  under  an  indictment 
for  a  misdemeanor,  and  the  defendant, 
after  conviction,  gives  bail  to  appear 
at  the  next  term  and  abide  the  judg- 
ment, the  execution  of  the  judgment  is 
only  suspended  until  the  next  term  of 
the  court ;  unless  the  defendant,  be- 
fore that  time,  procures  a  reversal  of 
the  judgment  on  error,  or  an  order 
extending  the  suspension  of  it;  and  if 
the  defendant  fails  to  appear  ^t  that 
term,  the  State  is  not  only  entitled  to 
a  writ  of  arrest  against  him,  but  may 
treat  the  undertaking  as  forfeited. — 
But  these  proceedings  must  be  had  in 
the  primary  court :  the  judgment  can- 
not be  affirmed  on  certificate,  at  the 
instance  of  the  State,  when  the  defend- 
ant has  asked  no  order  in  the  cause, 
on  account  of  the  clerk's  failure  to 
transmit  a  transcript  of  the  proceed- 
ings to  the  appellate  court.  The  State 
V.  Lowry,  29  Ala.  44. 

IV.  What  is,  or  not,  Revisable. 

7.  The  refusal  of  the  court  to  require 
the  solicitor,  on  motion  of  the  defend- 
ant, to  elect  on  which  count  in  the 
indictment  he  would  proceed,  will  not 
be  revised  by  the  appellate  ■court, 
when  no  objection  or  exception  was 
reserved  to  it.  Jolmson  r.  The  State. 
29  Ala.  62. 

8.  The  action  of  the  court  in  refus- 
ing a  new  trial,  on  account  of  the 
misconduct  of  the  jury,  is  not  revisa- 
ble on  error.  Franklin  r.  The  State, 
29  Ala.  14;  Brister  v.  The  State.  26  Ala. 
107. 

9.  The  action  of  the  primary  courts 
on  applications  for  continuances,  is 
matter  of  discretion,  and  therefore  not 
revisable  on  error.  Starr  v.  The  State. 
25  Ala.  49. 

10.  On  the  trial  of  a  prisoner  in- 
dicted for  murder, one  of  his  witnesses. 
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who  was  a  county  surveyor,  illustrated 
his  evidence  with  a  dia;^a-am,  which 
he  had  himself  made,  and  whicli  was 
not  objected  to  by  the  State,  showing 
the  relative  situations  of  several  places 
near  the  scene  of  the  murder ;  and 
was  cross-examined  on  it.  Held,  that 
it  was  discretionary  with  the  court  to 
allow  the  jury  to  take  it  with  them  on 
their  retirement,  and  that  its  exclusion 
from  them  was  not  revisable  on  error. 
Campbell  v.  The  State,  23  Ala.  44. 

11.  The  action  of  the  circuit  court 
in  permitting  additional  evidence  to 
go  to  the  jury,  after  the  argument  has 
been  closed,  and  the  jurj^  instructed, 
to  prove  the  venue  as  laid,  is  purely 
discretionary,  and  not  revisable  on 
error.     Dave  v.  Ihe  State,  22  Ala.  23. 

12.  "When  one  of  the  original  papers 
belonghig  to  the  files  of  the  primarj^ 
court  is,  by  an  order  of  that  court, 
attached  to  the  transcript  of  tlie  re- 
cord sent  to  the  supreme  court,  it  can- 
not be  inspected  or  examined,  on 
error,  for  any  pur^Dose  whatever. 
Butler  V.  The  State,  22  Ala.  43. 

13.  "When  the  escape  of  the  plaintiff 
in  error  from  jail,  under  conviction  for 
a  felony,  and  pending  a  writ  of  error 
to  reverse  the  judgment,  is  brought  to 
the  knowledge  of  the  appellate  court 
by  affidavits,  it  is  nevertheless  its  dut,y 
to  proceed  with  the  cause,  and,  with- 
out reference  to  the  facts  outside  the 
record,  to  determine  whether  the  con- 
viction v.'as  according  to  the  forms  of 
law.    Parsons  v.  The  State,  22  Ala.  .50. 

14.  ^Vhat  is  revisable  when  ques- 
tions are  referred  as  novel  and  diffi- 
cult, see  inf  a,  3.5. 

V.  What  will,  or  not.  Reverse  Judg- 
ment. 

1.   What  will  Reverse. 

15-  If  i^ic  court  improperly  sets 
aside  a  juror,  for  a  ground  of  chal- 
lenge which  the  State  has  lost  by  pre- 
viously accepting  him,  and  the  de- 
fendant excepts  to  its  decision,  the 
error  entitles  him  to  a  reversal  of  the 
judgment  of  conviction.  Stalls  v.  The 
'Stiite,  28  Ala.  2.5. 

IG.  A  charge  dispensing  with  proof 
of  the  venue,  is  an  error  for  which 
the  judgment  of  conviction  will  be 
reversed,  and   the  .cause   remanded. 


Brown  v.  Tlie  State,  27  Ala.  47;  Sweeney 
V.  The  State,  28  Ala.  47  ;  Huffman  %. 
The  State,  28  Ala.  48  ;  Spaight  v.  Tlie 
State,  29  Ala.  32;  Salo7)ion  v.  The  State, 
27  Ala.  26. 

17.  An  indictment  for  resisting  pro- 
cess, in  which  the  time  of  the  com- 
mission of  the  offense  is  laid  after  the 
return  day  of  the  process,  is  fatally 
defective  on  error.  McGehee  v.  The 
State,  26  Ala.  154. 

18.  The  discharge  by  the  court  of 
two  persons  summoned  as  jurors  in  a 
capital  case,  after  the  venire  had  been 
served  on  the  prisoner,  and  without 
the  knowledge  or  consent  of  either 
the  prisoner  or  hiscoimsel,is  an  error 
for  which  the  judgment  of  conviction 
will  be  reversed,  although  the  bill  of 
exceptions  recites  that  they  were  dis- 
charged "  on  the  ground  of  the  sick- 
ness of  their  families,"  when  the  re- 
cord shows  that  the  prisoner  objected 
to  this  action  of  the  court  on  the  trial, 
and  excepted  to  the  overruling  of  his 
objection.  Parsons  v.  The  State,  22  Ala. 
50. 

19.  The  admission  of  irrelevant  evi- 
dence is  an  error  for  which  the  judg- 
ment of  conviction  will  be  reversed, 
unless  the  record  affirmatively  shows 
that  the  defendant  could  not  have 
been  injured  by  it.  Thompson  v.  Tlie 
State,  20  Ala.  54.      (But  see,  infra,  31.) 

20.  Injury  will  be  j^resumed  from 
error,  unless  the  record  itself  rebuts 
the  presumption,  and  affirmatively 
shows  that  no  injury  could  have  re- 
sulted from  it.  Dave  v.  The  State,  22 
Ala.  23;  Davis  v.  The  »afc,17  Ala.415. 

2.  Mluit  will  not  Reverse. 

21.  Error,  without  injury,  will  not 
reverse  a  judgment  ;  as  where  de- 
murrers are  overruled  to  several  pleas, 
one  of  which  is  good,  and  the  verdict 
entitles  the  defendant  to  judgment  on 
that  one.  The  State  v.  Brantley,  27 
Ala.  44. 

22.'  Under  an  indictment  for  larceny 
from  a  store-house,  (Code,  §§3170, 
3175,)  if  the  jurj- assess  the  aggregate 
(instead  of  the  separate)  value  of  the 
stolen  articles,  the  irregularity  is  not 
available  to  the  defendant,  either  on 
motion  in  arrest,  ot  on  error.  Case  v. 
The  State,  26  Ala.  17. 

23.  An  order  for  a  ch.'uige  of  venue, 


Part  I.] 


ERROR  AND  APPEAL. 


41 


which  dh-ects  the  clerk  to  transmit 
"  the  original  papers  in  tlie  cause," 
oven  if  erroneous,  is  no  ground  for  a 
reversal  of  the  judgment  of  conviction. 
Ilarmll  v.  The  State,  2G  Ala.  52. 

24.  If  the  verdict  of  the  jury  is  re- 
ceived, and  read  aloud  in  open  court, 
in  the  absence  of  the  prisoners,  and 
the  jury  are  tlien  told  by  the  court 
that  they  are  discharged,  it  is  within 
the  power  of  the  court  to  call  them 
back  before  they  have  left  the  bar  ; 
and  if  they  are  immediately  recalled, 
upon  the  discovery  being  made  that 
the  prisoners  are  not  in  court,  and  the 
papers  in  the  cause  are  handed  back 
to  them,  the  prisoners  are  not  deprived 
of  their  right  to  poll  the  jury,  nor  can 
they  complain  on  error  of  this  action 
of  the  court.  Brister  v.  The  State,  26 
Ala.  107. 

25.  When  the  record  showsthat  the 
prisoner  was  regularly  arraigned, 
pleaded  not  guilty,  and  proceeded  to 
trial  without  objection,  he  cannot  raise 
the  objection  on  error,  that  the  record 
fails  to  show  that  the  venire  was  re- 
turned into  court,  or  that  he  was 
served  with  a  copy  of  it  and  the  in- 
dictment.    Ben  V.  The  State,  22  Ala.  9. 

26.  Although  a  prisoner  indicted 
for  a  capital  offense,  if  he  is  in  actual 
confinement,  is  entitled  to  have  a  copy 
of  the  indictment  delivered  to  him 
personally,  at  least  two  entire  daj^s 
before  the  day  appointed  for  his  trial 
(Code,  ^  3576)  ;  yet,  if  he  objects  to 
going  to  trial,  "  oii  the  ground  that  a 
copy  of  the  indictment  has  not  been 
served  on  him  or  his  counsel,"  and  it  is 
shown  that  a  copy  was  delivered  to  his 
counsel,  there  is  no  error  in  overruling 
the  objection.  Brister  v.  The  State, 
26  Ala.  107. 

27.  When  the  bill  of  exceptions 
does  not  set  out  all  the  evidence,  it 
will  not  be  presumed  that  an  affirma- 
tive charge  M^as  abstract;  but,  on  the 
contrary,  that  it  was  fully  warranted 
by  the  proof.    McElhaney  v.  The  State, 

24  Ala.  71 ;  Morris  v.  The  State,  25  Ala. 
57  ;  3Ioore  v.  The  State,  18  Ala.  532. 

28.  But  when  a  partj^  excepts  to  the 
refusal  of  a  charge  asked,  he  must 
show  by  his  bill  of  exceptions  that  it 
was  not  abstract.     Morris  1).  The  State, 

25  Ala.  57. 

29.  When  the  charge  of  the  court 
asserts  a  correct  legal  proposition  in 


favor  of  the  defendant,  ho  cannot  corn- 
plain,  on  error,  that  it  did  not  go  far 
enough,  and  announce  to  the  jury  the 
full  extent  of  his  rights  ;  it  was  his 
duty  to  have  called  for  a  fuller  cliarge 
on  the  point.  Dave  v.  The  State,  22 
Ala.  23. 

30.  The  statute  which  requires  that 
not  more  than  twenty,  nor  less  than 
ten  days,  shall  elapse  between  the 
time  of  sentence  and  execution,  is  di- 
rectory merely  ;  if  more  than  twenty 
days  are  allowed,  the  judgment  of 
conviction  is  not  thereby  vitiated,  nor 
is  the  irregularity  available  on  error. 
Seaborn  and  Jim  v.  The  Stale,  20  Ala.  15. 

31.  The  admission  of  evidence  prirna- 
facie  irrelevant,  against  the  objection 
of  the  defendant,  will  not  reverse  the 
judgment,  when  the  record  affirma- 
tively shows  that  its  relevancy  was 
made  to  appear  from  its  connection 
with  evidence  subsequently  addu- 
ced. Lawson  and  Swinnei/  v.  The  State, 
20  Ala.  65 ;  Campbell  v.  'The  State,  23 
Ala.  44. 

32.  An  objection  to  the  formation  of 
the  grand  jury  cannot  be  raised  for 
the  first  time  in  the  appellate  court. 
3Iorgan  v.  The  State,  19  Ala."  556;  Shaio 
V.  The  State,  18  Ala.  547. 

33.  Where  an  indictment  contains 
good  and  bad  counts,  and  there  is  a 
general  verdict,  the  finding  will  be 
referred  to  the  good  counts,  and  the 
judgment  will  be  sustained.     Shaiv  t. 

The  State,  18  Ala.  547. 

34.  If  the  court,  at  the  instance  of 
the  defendant,  improperly  sets  aside  a 
competent  juror,  it  is  an  error  of  which 
he  cannot  be  heard  to  complain.  3Ic- 
Allister  V.  Tiie  State,  17  Ala.  434. 

VI.  XoTEL  AND  Difficult  Questioxs. 

35.  Where  points  are  referred  to 
the  supreme  court  as  novel  and  diffi- 
cult, (Clay's  Digest,  469,  §  1,)  and  there 
is  no  writ  of  error  in  the  case,  that 
court  can  only  consider  the  questions 
referred  tait,  and  cannot  look  at  a  bill 
of  exceptions  in  the  record.  The  State 
V.  Williams,  19  Ala.  15  ;  Nicholson  v. 
The  State,  18  Ala.  529. 

VII.  Bill  OF  ExcEPTioxs. — See  that  Title. 
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I.  Admissions  and  Confessions. 

1.  Express. 

2.  Implied. 

3.  Of  Slaves. 

II.  IkRDEN— Weight— Sufficiency. 

III.  Demikrer. 

IV.  Handwriting,  Comparison  of. 

V.  IIearsay. 

1.  Dying  Declarations. 

2.  Evidence  of  Deceased  Witness. 

3.  General  Reputation. 

4.  Res  GestcE. 

VI.  Mattejis  Judicially  Known. 

VII.  Objections;   When   and   IIow 
Made. 

VIII.  Opinion,  Law,  AND  Fact;  Ques- 
tions of. 

IX.  Parol  and  Written. 

X.  Parties  and  Accomplices. 

1.  IFhen   Party    may    Testify  for 

Himself. 

2.  Admissibility  of  Party's  Declara- 

tions. 

3.  Admissibility  of  Acts  and  Decla- 

rations of  Third  Persons. 

XI.  Presumptions. 

XTI.  Primary  and  Secondar\% 

XIII.  Records  and  Judgments. 

XIV.  PiELEVANCY  AND  ADMISSIBILITY. 

1.  Generally. 

2.  Particular  Cases  and  Issues. 

(a)  Adultery  and  Fornication, 
jb)  Affray. 

(c)  Arson. 

(d)  Assault  and  Battery. 

(e)  Assault  with  Intent,  &c. 

(f)  Character. 

lii)  Fraudulent  Pretenses. 

Hi)  Homicide. 

fi)  Insanit}'. 

m  Inveigling  Slaves. 

(k)  Lotteries. 

h)  Negro-Traders. 

mi)  Obstructing  Poad. 

(n)  Rape. 

(o)  Retailing. 


XV.  Variance. 

XVI.  WlTNESS.- 


-Sce  that  Title. 


1.  Express. 

1.  The  general  rules  stated,  which 
-should  govern  the  court  in  deciding 
upon  the  competency  of  confessions, 
and  tlie  jury  in  determining  their 
credibility  and  effect.  Brister  v.  The 
State,  26  Ala.  107. 

2.  A  witness  who  is  introduced  to 
prove  the  defendants'  confessions,  and 
who  states,  on  re-examination,  "  that 
he  had  testified  to  tlie  substance  of 
all  that  each  of  the  defendants  stated, 
but  that  they  may  have  stated  some- 
thing which  he  did  not  recollect,"  is 
competent  to  testify  to  the  confessions, 
if  in 'themselves  admissible.     lb. 

3.  If  part  of  a  conversation  is  ad- 
duced in  evidence  by  the  State,  as 
proving  the  defendant's  declarations 
or  confessions  of  guilt,  he  has  the 
right  to  call  for  all  that  was  said  in 
thfit  conversation,  relative  to  the  sub- 
ject-matter in  issue.  Chambers  v.  The 
State,  26  Ala.  59.     (See,  also,  infra,  16.) 

4.  Confessions  of  guilt,  voluntarily 
made  by  the  defendant  after  he  was 
arrested,  and  whilst  his  hands  and 
feet  were  tied,  are  admissible  evidence 
against  him.  Franklin  v.  The  State,  28 
Ala.  9. 

5.  The  fact  that  the  defendant  was 
intoxicated, —  "that  he  was  excited 
and  scattering  in  his  conversation,  and 
that  no  one  who  heard  him  could  re- 
peat all  that  he  said,"  does  not  render 
his  confessions  inadmissible.  Eskridge 
V.  The  State,  25  Ala.  30. 

6.  Nor  can  the  confession  be  re- 
jected, merely  because  the  question  to 
which  it  was   a  reply,   assumed  his 

.guilt;  as  where  the  officer,  while  con- 
veying the  prisoner  to  jail  after  his 
commitment,  asked  him,  "  whether,  if 
it  was  to  do  over  again,  he  would  do 
it,"  and  the  prisoner  replied,  "  yes 
sirree  Bob," — held,  that  the  question  and 
answer  were  admissible.  Carroll  v. 
The  State,  23  Ala.  28. 

7.  Where  a  man  and  woman  are  joint- 
ly indicted  and  tried  for  living  together 
in  fornication,  the  contessions  of  the 
woman  are  competent  evidence  against 
herself;  1>ut  it  is  the  duty  of  the  court 
to  instruct  the  jury,  tliat  such  confes- 
sions can  only  operate  against  her, 
and  that  her  co-defendant  cannot  be 
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convicted,  except  upon  evidence 
aliunde  sufficient  to  establieli  liis  guilt. 
Lawson  and  Swinney  v.  The  State,  20 
Ala.  G5. 

8.  The  woman's  admission,  that  her 
co-defendant  was  the  father  of  a  bas- 
tard child,  of  which  she  was  delivered 
more  than  twelve  months  after  the 
finding  of  the  indictment,  is  also  ad- 
missible against  her ;  its  relevancy 
being  shown  b}''  connecting  it  with 
other  acts  occurring  before  and  within 
the  period  covered  by  the  indictment. 
lb. 

2.  Implied. 

9.  A  declaration  made  by  a  slave  in 
the  presence  and  hearing  of  a  white 
man,  naturally  calling  for  a  response 
from  him,  and  of  a  character  proper 
for  a  slave  to  ijiake,  is  admissible  evi- 
dence against  such  white  person,  if 
uncontradicted  by  him,  as  showing  his 
acquiescence  in  the  truth  of  the  state- 
ment.    Spencer  v.  The  State,  20  Ala.  24. 

10.  A  statement  made  by  a  third 
person,  or  a  conversation  carried  on 
in  the  presence  and  hearing  of  a  party, 
to  which  he  made  no  reply,  cannot  be 
received  in  evidence  against  him,  as 
an  implied  admission  of  its  truth,  un- 
less it  was  of  such  a  character  as 
would  naturally  call  for  a  response 
from  him,  and  he  was  in  such  a  situa- 
tion that  he  would  probably  have  re- 
plied to  it,  if  it  was  untrue.  Laivson 
and  Swinney  v.  The  State,  20  Ala.  65. 

11.  A  conversation  carried  on  in  the 
presence  of  a  woman,  who  had  just 
been  delivered  of  a  child,  between  her 
mother  and  the  attending  physician, 
as  to  the  person  to  whom  the  latter 
should  look  for  payment  of  his  pro- 
fessional services,  in  which  conversa- 
tion she  took  no  part,  is  not  admissible 
evidence  against  her,  as  tending  to 
show  her  acquiescence  in  the  truth  of 
their  statements,     lb. 

12.  As  to  presumptions  from  a  man's 
conduct,  which  operate  in  the  .nature 
of  admissions,  see  Campbell  v.  The 
State,  23  Ala.  44  ;  Johnson  v.  The  State, 
17  Ala.  618  ;  Martin  and  Flinn  v.  The 
State,  28  Ala.  71. 

3.  Of  Slaves. 

13.  A  slave's  voluntary  confessions 
of    guilt     are     admissible     evidence 


against  him  :  that  he  is  a  slave,  igno- 
rant, and, to  some  extent, unacquainted 
with  the  consequences  which  may 
attend  the  making  of  such  confessions, 
docs  not  affect  their  competency,  but 
should  be  considered  by  the  jury,  in 
connection  with  the  confessions,  in 
ascertaining  the  weight  to  be  given  to 
them.  Seaborn  and  Jim  v.  The  State, 
20  Ala.  15. 

14.  But  a  slave's  confessions  to  his 
master,  when  elicited  or  influenced  by 
the  fear  of  punishment  or  the  hope  of 
some  benefit,  are  not  admissible  evi- 
dence against  him  ;  and  his  subsequent 
repetition  of  them  before  the  examin- 
ing magisti-ate,  if  made  in  the  presence 
of  his  master,  is  equally  inadmissible, 
unless  it  is  clearly  shown  that  he  was 
then  free  from  the  least  apprehension 
of  punishment  from  his  master  as  a 
consequence  of  his  recantation. — 
Therefore,  in  this  case,  the  slave's  con- 
fessions to  his  master  were  excluded, 
because  the  latter  had  said  to  him, 
"Boy,  these  denials  only  make  the 
matter  worse  ;"  and  the  repetition  of 
them  before  the  examining  magistrate, 
in  the  presence  of  the  master,  was  also 
/uled  inadmissible,  the  justice  having 
failed  to  caution  him  as  to  their  effect. 
Wyatt  V.  The  State,  25  Ala.  9. 

15.  The  confessions  of  slaves,  under 
an  indictment  for  murder,  were  also 
held  inadmissible  in  this  case  ;  but  the 
question  turned  on  the  construction 
of  the  objection  made  in  the  primary 
court.     Brister  v.  The  State,  26  Ala.  107. 

16.  On  the  trial  of  several  slaves  for 
the  murder  of  another  slave,  a  witness 
for  the  State  (one  B.)  testified,  that  he 
came  up  with  the  defendants  immedi- 
ately after  the  fight,  going  towards 
the  house  of  one  W.;  that  one  of  them 
was  bleeding  profusely  from  a  wound 
on  the  back  of  his  head  ;  that  on  his 
inquiring  how  it  happened,  Frank,  one 
of  the  defendants,  gave  him  a  false 
account  of  the  fight,  and  said  that 
Fayette,  who  had  gone  off  waunded, 
and  who  afterwards  died  from  the 
effects  of  the  wounds,  was  not  much 
hurt,  and  had  gone  home  ;  "  that  Frank 
evidently  tried  to  conceal  the  fact  that 
any  serious  hurt  had  been  done  to 
any  one  in  the  fight ;"  that  he  contin- 
ued the  conversation,  until  he  got  to 
W.'s  house,  and  then  went  in  and 
brought  W.  out  into  the  yard  where 
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the  slaves  were.  W.  was  afterwards 
introduced  as  a  witness  by  the  priso- 
ners, and  testified,  that  lie  came  out 
immediatel}'  upon  B.'s  going  into  the 
house,  and  that  B.  came  back  into  the 
yard  with  him ;  "  and  the  prisoners 
"then  offered  to  pvove  by  him,  that 
when  he  came  out,  Frank,  in  reply  to 
questions  propoimded  by  him,  made  a 
full  and  fair  statement  of  all  that 
occurred  in  the  fight — the  wounds 
which  he  had  inflicted  on  the  deceased, 
the  manner  in  which  the  fight  had 
been  brought  about,  and  the  way  in 
which  he  had  been  wounded."  Held, 
that  these  declarations,  being  a  con- 
tinuation of  the  conversation  com- 
menced with  B.,  although  he  did  not 
hear  them,  and  tending  to  rebut  the 
truth  of  his  statement  as  to  Frank's 
intentional  concealment  of  the  facts, 
were  admissible  evidence  for  the  pris- 
oners. Frank  v.  The  State,  27  Ala.  37. 
17.  Where  a  slave's  confessions  are 
offered  in  evidence  against  him,  and  it 
is  shown  that  they  were  made  to  a 
person  in  whose  charge,  after  having 
been  arrested  and  tried,  he  was'left  by 
his  master,  the  fact  that  the  master 
"  had  always  been  in  the  habit  of  tying, 
his  slaves,  when  thej'  were  charged 
with  anything,  and  whipping  them 
until  the}'  confessed  the  truth,  and 
that  he  had  frequently  treated  the 
prisoner  in  the  same  way,"  is  proper 
evidence  for  the  consideration  of  the 
court,  in  determining  the  competency 
of  the  confessions.  Spencer  «.  The 
State,  17  Ala.  192. 

II.  Burden — "Weight — Sufficiency. 

.  18.  Under  an  indictment  for  an  as- 
sault with  intent  to  murder,  the  burden 
of  proving  the  alleged  intent,  as  well 
as  the  other  facts  which  constitute  the 
felony,  is  on  the  State  ;  and  a  charge 
which  selects  a  portion  onlj'  of  the 
facts  disclosed  by  the  testimony,  and 
instructs  the  jury  that,  if  these  facts 
are  proved,  "the  law  presumes  that 
the  act  was  malicious,"  and  that  the 
defendant  "intended  to- kill,"  is  erro- 
neous, because  it  shifts  the  burden  of 
proof,  and  loses  sight  of  the  recog- 
nized distinction  between  civil  and 
criminal  cases  in  the  measure  of  proof. 
Nor  is  the  error  cured,  by  further  in- 
structing them,  in  a  subsequent  por- 


tion of  the  charge,  that  these  pre- 
sumptions of  law  only  arise  in  the 
absence  of  evidence  tending  to  qualify 
or  explain  the  selected  facts,  and  may 
be  rebutted,  qualified,  or  explained 
away  by  the  evidence  ;  "  so  that,  if 
they  find  the  facts  upon  which  these 
presumptions  of  law  arise,  with  other 
evidence  tending  to  qualify  or  explain 
them,  it  will  be  their  duty  to  consider 
all  the  evidence  in  connection,  and  if, 
upon  the  whole  evidence,  they  enter- 
tain a  reasonable  doubt,  they  should 
acquit  the  defendant."  Ogletreev.  The 
State,  28  Ala.  693. 

19.  In  a  civil  action,  if  the  plaintiff 
establishes  a  prima-facie  case,  the  bur- 
den of  proof  is  thereby  shifted,  and 
he  is  entitled  to  recover,  unless  his 
prima-facie  case  is  destroyed  by  proof 
from  the  defendant ;  but  in  a  criminal 
case,  the  State  beingrequired  to  prove, 
bej'ond  all  reasonable  doubt,  the  facts 
which  constitute  the  offense,  the  es- 
tablishment of  a  prima-facie  case  only 
does  not  take  away  the  presumption 
of  the  defendant's  innocence,  nor  shift 
the  burden  of  proof.     lb. 

20.  Under  an  indictment  for  being 
concerned  in  carrying  on  a  lottery, 
evidence  being  adduced  by  the  State 
showing  that  the  defendant  had  sold 
tickets  in  a,  foreign  lottery  under  such 
circumstances  as  tend  to  prove  that 
he  was  concerned  in  carrying  on  the 
lottery,  if  the  defendant  wishes  to 
protect  himself  on  the  ground  that  he 
had  previously  purchased  such  tickets, 
and  that  he  had  no  connection  with 
the  lottery,  the  burden  of  proof  rests 
on  him.  Salomon  and  BouUemct  v.  The 
State,  28  Ala.  83. 

21.  The  testimony  of  a  witness  for 
the  prosecution,  who  is  shown  to  be 
unworthy  of  credit,  is  not  sufficient  to 
justify  a  conviction,  without  corrobo- 
rating evidence  ;  and  such  corrobora- 
ting evidence,  to  avail  anything,  must 
be  of  a  fact  tending  to  show  the  guilt 
of  one  or  botii  of  the  defendants. 
Martin  fy  Flinn  v.  The  State,  28  Ala.  71. 

22.  Where  a  witness  for  the  State  is 
impeached  by  proof  of  his  contradic- 
tory statements  on  a  material  point,  it 
is  error  to  instruct  the  jury,  "  that  they 
must  believe  the  witness  for  the  State, 
uidess  they  believe  that  the  contra- 
dicting witness  is  entitled  to  more 
weight  and  credit  than  said  witness 
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for  the  State."  Such  a  charge  iuvailcs 
the  province  of  tlio  jur}',  wlio  are  tlie 
sole  judges  of  tlie  credibility  and  de- 
gree of  credit  to  be  accorded  to  each 
witness  ;  and  is  also  objectionable  for 
the  further  reason,  that  the  contradict- 
ing evidence,  though  less  credible 
than  the  testimony  of  the  witness  for 
the  State,  may  yet  be  sufficient  to  raise 
a  reasonable  doubt  in  the  minds  of 
the  jury,  and  thus  secure  the  defend- 
ant's acquittal.  Corlcij  v.  The  State, 
28  Ala.  22. 

23.  Proceedings  under  the  bastardy 
act  not  being  a  criminal  case,  it  is  not 
error  to  refuse  to  instruct  the  jury,  at 
the  defendant's  request,  "  that  they 
ought  to  acquit,  indess  the  proof 
showed,  beyond  a  reasonable  doubt, 
that  he  Avas  guilty  ;"  but  it  is  errone- 
ous to  instruct  them,  ''that  if  the  State 
prodiicedapreponderance  of  evidence, 
they  might,  upon  such  preponderance 
of  proof,  find  the  defendant  guilty." 
Satteru'hite  v.  The  State,  28  Ala,  65. 

24.  To  warrant  a  conviction  on  cir- 
cumstantial evidence,  Avhere  the  cir- 
cumstances are  inconclusive  in  their 
character,  /.  e.  such  that,  admitting  all 
they  tend  to  prove,  the  guilt  of  the 
accused  is  still  left  wholly  uncertain, 
or  dependent  upon  some  definite  pro- 
bability, the  circumstances  must  be  so 
multiplied,  as  to  increase  the  proba- 
bility to  an  indefinite  extent  beyond 
the  reach  of  mere  calculation ;  but 
this  principle  does  not  apply  to  cir- 
cumstances of  a  conclusive  character. 
The  true  test  is,  not  whether  the  cir- 
cumstances proved  produce  as  full 
conviction  as  the  positive  testimony 
of  a  single  credible  witness,  but 
whether  they  produce  moral  convic- 
tion to  the  exclusion  of  every  reason- 
able doubt.  31ickle  v.  The  State,  27 
Ala.  20. 

25.  It  is  error  to  instruct  the  jury, 
in  a  criminal  case,  that  if  the  proof 
left  the  question  of  the  defendant's 
guilt  or  innocence  in  equipoise,  they 
could  not,  on  that  account  alone, 
acquit.  IVTiiter  and  Scisson  v.  The  State, 
20  Ala.  39. 

26.  When  the  testimony  offered  by 
the  State  i«  primn-facic  evidence  of 
the  defendant's  guilt,  and  there  is  no 
rebutting  evidence,  the  court  maj"  re- 
fuse to  instruct  the  jury,  at  the  de- 
fendant's request,  that  the  testimpny 


adduced  by  the  State  is  not  conclusive 
evidence  of  lii«  guilt.  Swallow  v.  The 
State,  22  Ala.  20. 

27.  No  conviction  can  be  had,  under 
an  indictment  unobjectionable  on  its 
face,  on  proof  of  facts  which,  if  stated  in 
it,  would  make  it  fatally  defective,  and 
enable  the  defendants,  after  conviction, 
to  arrest  or  reverse  the  judgment. 
Elliott  V.  The  State,  26  Ala.  78. 

III.  Dkmukker. 

28.  The  object  of  a  demurrer  to 
evidence  is,  not  to  substitute  the  judge 
for  tiie  jury  as  a  trier  of  the  facts,  but 
to  ascertain  the  law  upon  an  admitted 
state  of  facts  ;  and  its  effect,  when 
issue  is  joined,  is  to  admit  every  fact 
which  the  testimony  tends  to  establish. 
Bryan  v.  The  State,  26  Ala.  66. 

29.  In  criminal  cases,  nether  party 
'can  be  permitted,  except  by  mutual 
consent,  to  withdraw  the  trial  frojii 
the  jury  b}''  a  demurrer  to  the  evidence. 
Brister  v.  The  State,  26  Ala.  107. 

IV.  Haxdwritixg,  Comparison  of. 

30.  "Where  the  question  before  the 
jury  was  the  identity  of  the  prisoner" 
as  the  murderer,  the  State  offered  in 
evidence  the  register  of  the  hotel  in 
Mobile  at  which  the  murder  was  com- 
mitted, with  the  registers  of  two  other 
hotels,  one  'in  New  Orleans,  and  the 
other  in  Montgomery,  in  each  of  whicli 
registers  a  different  name  was  entered, 
and  which  were  admitted  without  ob- 
jection from  the  prisoner  ^accompanied 
by  parol  proof  that  the  three  names 
were  written  by  the  prisoner,  and  that 
he  was  known  by  them  respectively 
in  the  three  cities  named.  Held,  that 
the  jury,  in  determining  whether  the 
three  names  were  written  by  the  same 
person,  might  compare  the  handwri- 
ting.    Crist  V,  Tlie  State,  21  Ala.  137. 

Y.  Hearsay. 

1.  Dying   Declarations. 

31.  Where  it  is  shown  that  the  de- 
ceased, from  the  time  the  wound  was 
received,  fifty-two  days  before  his 
death,  uniformly  expressed  the  belief 
that  the  wound  was  mortal ;  that  his 
medical  attendant  had  so  informed  him ; 
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and  that  he  was  paralyzed  from  the 
point  at  which  the  ball  entered,  just 
below  the  shoulder,  to  his  feet, — a 
sufficient  predicate  is  laid  to  authorize 
the  admission  of  a  statement,  made  by 
him  three  days  before  his  death,  as  a 
dying  declaration.  Oliver  v.  The  State, 
17  Ala.  .587. 

32.  "Where  it  was  shown  that  the 
deceased  was  poisoned  on  Sunday, 
and  from  that  time  until  Tuesday 
eveninp:,  when  she  died,  suffered  se- 
verely from  a  burning  in  the  stomach 
and  bowels ;  that  on  Sunday  night,  on 
Monday,  and  on  Tuesday  just  before 
she  made  the  statement  which  was 
offered  as  a  dying  declaration,  she 
used  such  expressions  as,  "  I  cannot 
stay  here,"— "I.  must  go,"— "good 
people,  I  am  gone  ;"  that  her  medical 
attendant  considered  her  in  extremis 
from  Tuesday  morning  until  she  died  ; 
that  on  Tuesday  morning,  between 
nine  and  twelve  o'clock,  she  asked 
him,  if  he  could  help  her  ;  and  that  he 
replied,  he  thought  he  could, — held, 
that  the  inquiry  and  reply,  taken  in 
connection  with  such  strong  evidence 
of  a  sense  of  impending  death,  proved 
nothing  more  than  the  hope  of  present 
ease  or  relief,  and  were  not  sufficient 
to  exclude  the  declaration.  Johnson 
V.  The  State,  17  Ala.  618. 

33.  Such  circumstances,  connected 
with  the  homicide,  as  the  deceased,  if 
living,  would  be  allowed  to  testify  to, 
may%e  the  subject-matter  of  dying 
declarations.  Oliver  t\  The  State,  17 
Ala.  587. 

34.  But  the  statement  by  him  of  a 
distinct  fact,  in  no  way  connected  with 
the  circumstances  of  the  death,  or  the 
immediate  cause  of  it,  is  not  admissi- 
ble.    Johnson  v.  The  State,  17  Ala.  618. 

2.  Evidence  of  Deceased  Witness. 

35.  The  magistrate  before  whom  a 
person  charged  with  a  criminal  offense 
is  brought  for  examination  being  re- 
quired by  the  statute  to  reduce  the 
testimony  to  writing,  the  legal  pre- 
sumption is,  that  he  has  done  his  duty  ; 
and  parol  proof  of  what  a  deceased 
witness  swore  on  such  examination  is 
therefore  inadmissible,  until  this  pre- 
sumption is  rebutted,  or  the  absence 
of  the    written    evidence    otherwise 


accounted  for.  Davis  v.  The  State,  17 
Ala.  415. 

36.  But  if  it  is  shown  that  the  ex- 
amination was  not  reduced  to  writing, 
such  parol  proof  is  admissible.  Davis 
V.  The  State,  !"■  Ala.  354. 

27.  It  is  not  necessary  to  prove  the 
language  used  by  the  witness  :  its 
substance  is  all  that  is  required.     lb. 

38.  Proof  of  Avhat  a  deceased  wit- 
ness testified  on  the  preliminary  ex- 
amination before  the  magistrate,  is  not 
admissible,  where  the  point  in  issue  is 
not  the  same  ;  as  where  the  examina- 
tion before  the  magistrate  was  on  a 
charge  of  stealing  a  buggy,  while  the 
indictment  was  for  the  larceny  of  a 
mule.     lb. 

3.   General  Reputation. 

39.  Under  an  indictment  for  selling 
spirituous  liquors  to  a  free  jjerson  of 
color,  the  status  of  the  person  to  whom 
the  liquor  was  sold  may  be  proved  by 
general  reputation.  Tucker  v.  The 
.State,  24  Ala.  77. 

40.  But  the  ownership  of  a  slave, 
when  alleged  in  an  indictment,  cannot 
be  proved  by  general  reputation. 
Corky  V.  The  State,  28  Ala.  22. 

41.  Under  an  indictment  for  retail- 
ing, the  fact  that  the  intemperate 
habits  of  the  person  to  whom  the 
liquor  was  sold  were  generally  known 
in  the  community,  does  not  justify  the 
inference  that  they  were  known  to  the 
defendant ;  and  evidence  of  that  fact 
is  therefore  irrelevant.  Stanley  and 
Elliott  V.  The  State,  26  Ala.  26. 

4.  Res  Gestae. 

42.  Representations  made  by  a  sick 
person  to  his  medical  attendant,  as  to 
the  nature,  symptoms,  and  effect  of  the 
malady  under  which  he  is  laboring,  are 
admissible  as  original  evidence.  John- 
son V.  The  State,  17  Ala.  618. 

43.  An  act  performed  by  a  quick, 
impulsive,  blood-thirsty,  abandoned 
man  may  afford  much  stronger  evi- 
dence that  the  life  of  the  ptirson 
assailed  was  in  imminent  danger,  than 
if  i^erformed  by  a  man  known  to  pos"- 
sess  an  entirely  different  character 
and  disposition,  and  might  very  rea- 
sonably justify  a  resort  to  more  prompt 
measures   of  self-preservation.      The 
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act,  in  such  c.ise,  and  the  status  of  tlic 
actor,  must  be  taken  together,  in  order 
to  arrive  at  a  just  conclusion  respect- 
ing its  nature  ;  and  tlnis  tlie  character 
of  the  deceased  may  become  A  legiti- 
mate subject  of  inquiry,  as  explaining 
and  connecting  itself  with  the  trans- 
action. But,  however  desperate  the 
character  of  the  deceased  may  have 
been,  and  however  many  threats  he 
may  have  made,  he  forfeits  no  right 
to  his  life,  imtil,  by  an  actual  attempt 
to  execute  his  threats,  or  by  some  act 
or  demonstration  at  the  time  of  the 
killing,  taken  in  connection  Avith  such 
character  and  threats,  he  induces  a 
reasonable  belief  in  the  mind  of  the 
slaj'cr,  that  it  is  necessary  to  take 
life,  in  order  to  save  his  own,  or  to 
prevent  some  felony  upon,  his  person. 
Pritchett  v.  The  State,  22  Ala.  39. 

44.  When  a  homicide  is  committed 
luider  such  circumstances  as  tend  to 
show  that  the  slayer  acted  in  self- 
defense,  the  j^revious  threats  of  the 
deceased,  and  his  conduct  upon  the 
fatal  occasion,  construed  with  refer- 
ence to  his  known  character  and  pecu- 
liarities, having  relation  to  such  con- 
duct, and  tending  to  explain  it,  enter 
into,  and  form  parts  of  the  transac- 
tion, and  may  properly  be  received  in 
evidence.     lb. 

45.  Th-e  character  of  the  deceased 
as  a  violent,  turbulent,  blood-thirsty 
man,  when  it  qualifies,  explains,  and 
gives  point  and  meaning  to  his  con- 
duct, and  tends  to  produce  in  the  mind 
of  the  slayer  a  reasonable  belief  of 
imminent  danger,  is  competent  evi- 
dence for  the  defendant;  and  there 
are  cases,  also,  in  which  it  may  be 
looked  to,  in  determining  the  amount 
of  provocation,  and  thus  fixing'  the 
degree  of  the  homicide  ;  but  the  facts 
of  this  case  do  not  justify  its  admis- 
sion on  either  ground.  Franklin  v. 
The  State,  29  Ala.  14. 

46.  Threats  of  personal  violence, 
made  by  the  deceased  against  the 
prisoner,  and  not  communicated  to 
the  latter,  are  admissible  evidence  for 
him  when  they  constitute  part  of  the 
res  gesta.  Carroll  -v.  The  State,  28  Ala. 
28. 

47.  The  declarations  of  the  prisoner, 
made  after  the  commission  of  the  act 
with  which  he  stands  charged,  when 
they   form   part  of  the   res  gestce,  are 


admisHiltie  evidence   for  liim.     (Jliver 
V.  The  State,  17  Ala.  .087. 

48.  Under  an  indictment  for  trading 
with  a  slave,  it  was  shown  that  the 
defendant  had  bought  some  bricks 
from  the  slave,-  which  the  slave  had 
stolen  from  his  master  ;  and  the  mas- 
ter testified,  on  behalf  of  the  State, 
that  the  bricks  were  his,  and  that  he 
had  examined  them  on  the  defendant's 
premises.  Held,  that  the  defendant's 
declarations,  made  while  the  witness 
was  examining  the  bricks,  "  that  the 
bricks  were  his,  and  that  he  got  them 
from  another  person's  brick-yard,'' 
were  not  admissible  evidence  for  him. 
Starr  v.  The  State,  2.5  Ala.  49. 

49.  Under  an  indictment  for  stealing 
a  slave,  the  prisoner's  declarations, 
made  while  in  possession  of  the  slave, 
"as  to  the  manner  in  which  he  bought 
him,"  are  not  admissible  evidence  for 
him.     Spivey  v.  The  State,  26  Ala.  90. 

YI.  Matters  Judicially  Kxown. 

.50.  The  courts  are  bound'  to  know- 
judicially  the  general  course  of  the 
transactions  of  human  life,  and  whai- 
ever  ought  to  be  generally  known 
within  the  limits  of  their  jurisdiction  ; 
e.  g.,  the  peculiar  nature  of  lotteries, 
and  the  mode  in  which  they  are  gene- 
rally carried  on.  Salomon  and  Boulle- 
metv.  The  State,  28  Ala.  83. 

51.  They  are  also  bound  to  know 
judiciall_y  who  are  the  sheriffs  of  the 
several  counties  in  the  State.  Ingram 
V.  The  State,  27  Ala.  17.   • 

52.  Also,  the  names  of  all  the  cojin- 
ties  in  the  State.  Reeves  v.  The  State, 
20  Ala.  33. 

53.  And  the  meaning  of  the  terms 
used  in  an  indictment.  Sterne  v.  The 
State,  20  Ala.  43;  Ward  v.  The  State. 
22  Ala.  16. 

54.  The  supreme  court  will  take 
judicial  notice  of  the  regular  terms  of 
the  probate  courts.  Moore  v.  JSIcGuire. 
26  Ala.  461. 

55.  But  not  of  a  private  act  incor- 
porating a  turnpike  companv.  Moore 
V.  The  State,  26  Ala.  88. 

YII.    Objectioxs  ;     Whe.v   and    How 
Made. 

56.  A  general  objection  to  a  tran- 
script as  a  whole,  when  a  portion  of  it 
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is  competent  evidence,  may  be  over- 
rule.l.     Harrall  v.  The  State',2\j  Ala.  52. 

57.  ^Vlieii  evidence  is  prima-facic  in- 
admissible, a  general  objection  to  it  is 
sufficient,     \vitliout     specifying     the 

•  ground   of  objection.      Davis   v.    The 
State,  17  Ala.  41"). 

58.  'Where  a  Avrittcn  instrument 
contains  both  legal  and  illegal  evidence, 
the  court  cannot  be  required  to  ex- 
punge that  which  is  illegal  :  if  the 
court  points  out  the  illegal  evidence 
to  the  jury,  and  designates  it  in  such  a 
wtij'  tliat  the  jury  can  identify  it,  it  is 
all  tliat  can  be  required.  Johnson  v. 
The  State,  17  Ala.  618. 

59.  The  failure  to  object  to  an  an- 
swer, which  states  a  legal  conclusion, 
is  a  waiver  of  the  objection.  Sterne 
V.  The  State,  20  Ala.  43. 

VIII.  Orixiox,  Law,  and  Fact  ;  Ques- 
tions OF.- 

GO.  No  precise  rule  can  be  laid 
down,  as  to  the  lengtli  or  character  of 
acquaintance  which  would  render  the 
opinion  of  a  witness,  who  is  not  a 
phj'sician,  admissible  evidence  on  a 
question  of  insanity.  In  cases  of  gen- 
eral insanity,  a  total  incapacity  to  dis- 
tinguish right  from  wrong  on  any 
question,  the  same  degree  of  observa- 
tion is  not  required  to  discover  the 
existence  of  the  disease,  as  in  cases  of 
monomania, 'or  partial  derangement; 
and  therefore  the  same  degree  of  in- 
timacy is  not  necessary  to  j-ender  the 
opinion  of  the  witness  admissible. — 
But  in  every  case,  the  circumstances 
must  be  such  as  to  have  afforded  the 
witness  the  opportunity  of  forming 
an  accurate  judgment  as  to  tlie  exist- 
ence or  non-existence  of  the  disease, 
considered  with  reference  to  the  char- 
acter or  degree  in  which  it  is  alleged 
to  exist.    Powell  V.  The  State,  25  Ala."21 . 

Gl.  The  opinions  of  medical  men, 
founded  on  facts  detailed  by  other 
witnesses,  or  on  tlieir  personal  obser- 
vation of  the  accused,  are  admissible 
fo  prove  insanity  ;  but  such  opinions 
are  to  be  weighed  by  the  jur,y  as  other 
testimony,  and  are  not  conclusive. 
McAllister  v.  The  State,  17  Ala.  434. 

C2.  A  witnes.:}  may  be  asked,  and 
may  state,  his  "  opinion  as  to  the  time 
of  day"  when  an  event  occurred; 
and  he  may  also  state  his  opinion  as 


to  the  length  of  time  whicJi  elapsed 
between  the  happening  of  two  events. 
Campbell  v.  The  State,  23  Ala.  44. 

'  63.  Tlie  individual  opinion  of  a  vs^it- 
ness,  founded  on  rumor,  respecting 
the  guilt  of  another  witness  of  the 
crime  of  murder,  is  not  admissible  for 
tlie  purpose  of  impeaching  the  latter. 
lb. 

64.  It  is  not  competent  for  a  Avitness 
to  give  his  opinion  as  to  the  appear- 
ance of  the  prisoner  at  a  particular 
time,  but  he  should  state  the  evidences 
of  his  mental  condition  :  not  that  "  he 
looked  sei-ious,"  but  that  'he  v/as 
habitually  livel}',  yet  on  that  occasion 
was  silent,'  or  the  like.  Johnson  v.  The 
State,  17  Ala.  618. 

65.  That  a  person  is  "a  man  of 
known  intemperate  habits,"  is  a  ques- 
tion of  fact  to  which  a  witness  may 
depose.  Stanley  ^  Elliott  v.  The  State. 
26  Ala.  26. 

66.  That  the  shoes  taken  from  the 
feet  of  the  horse  ridden  by  the  priso- 
ner on  the  day  of  the  murder,  "seemed 
to  fit  in  every  particular "  the  tracks 
found  near  the  body  of  the  deceased, 
is  not  the  statement  of  an  inference  or 
conclusion,  but  is  competent  evidence. 
Campbell  v.  The  State,  23  Ala.  44. 

67.  A  witness,  who  testified  that  the 
prisoner,  in  reply  to  the  qviestion, 
"  whether,  if  it  was  to  do  over  again, 
he  Avould  do  it,"  answered,  "  Yes  sir- 
ree  Bob,"  also  stated  that,  in  making 
this  reply,  "  his  manner  was  short," — 
Jield,  that  the  expression  was  not  ob- 
jectionable. Carroll  v.  The  State,  23 
Ala.  28. 

66.  A  witness  may,  Vv'iththe  consent 
of  the  party  against  whom  he  is  in- 
troduced, state  a  legal  conclusion  ;  and 
the  failure  to  object  to  the  answer  is 
an  implied  consent.  Sterne  v.  Tlie 
State,  20  Ala.  43. 

IX.  Parol  and  Written. 

69.  Under  an  indictment  for  forgery, 
parol  ]")roof,  as  to  the  manner  in  which 
the  prisoner  read  the  note  to  the  wit- 
ru?ss,  to  whom  he  offered  it,  is  admis- 
sible to  show  quo  animo  it  was  made 
and  uttered.  Butler  v.  The  State,  22 
Ala.  43. 

70.  A  record  cannot  be  gainsayed 
by  parol  proof.  Martha  v.  ^hc  State. 
26  Ala.  72. 
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X.  Parties  and  Accomitjcks. 

1.  When  Part  ij  may  Testify  for  Himself. 

71.  Under  an  indictment  for  rciusinf^ 
to  testify  before  tlie  grand  jury  in  ref- 
erence to  gaming,  the  defendant  can- 
not be  allowed  to  give  evidence  in  his 
own  favor:  the  practice  of  permitting 
defaulting  witnesses,  on  application  to 
the  court,  to  excuse  themselves  by 
their  own  testimony^  furnishes  no 
authority  for  such  ]irocedure.  Batre 
V.  The  State,  18  Ala.  119. 

72.  In  proceedings  tinder  the  bas- 
tardy act,  both  parties  are  made  com- 
petent witnesses  by  the  statute ;  and 
if  they  are  examined  on  the  trial,  their 
testimony  must  be  weighed  by  the 
jury  like  that  of  other  witnesses. 
Satterwhite  v.  The  State,  28 'Ala.  65. 

2.  Admissibility  of  Party's  Declarations. 

73.  The  declarations  of  the  accused, 
made  after  the  commission  of  the  act 
with  which  he  stands  charged,  are  not 
admissible  evidence  for  him  as  origi- 
nal, independent  testimony,  when  thej"^ 
form  no  part  of  the  res  gestcB.  Oliver 
V.  The  State,  17  Ala.  587. 

74.  Under  an  indictment  for  trading 
with  a  slave,  it  was  shown  that  the 
defendant  had  bought  some  bricks 
from  the  slave,  which  the  latter  had 
stolen  from  his  master  ;  and  the  mas- 
ter testified,  on  behalf  of  the  State, 
that  the  bricks  were  his,  and  that  he 
had  examined  them  on  the  defendant's 
premises.  Held,  that  the  defendant's 
declarations,  while  the  witness  was 
examining  the  bricks,  "that  the  bricks 
were  his,  and  that  he  got  them  from 
another  person's  brick-yard,"  were  not 
admissible  evidence  for  him.  Starr  v. 
The  State,  25  Ala.  49. 

7-5.  Under  an  indictment  for  stealing 
or  inveigling  a  slave,  the  defendant's 
declarations,  while  in  possession  of 
the  slave,  "  as  to  the  manner  in  which 
he  botight  him,"  are  not  admissible 
evidence  for  him.  Spivey  v.  The  State, 
26  Ala.  90. 

76.  Under  an  indictment  against  a 
man  and  a  woman  for  living  together 
in  fornication,  the  refusal  of  the  man 
to  pay  the  physician  for  his  profes- 
sional services  dttring  the  confinement 
of  the  woman,  and  his  declaration  that 


the  child  of  wliich  slie  was  delivered 
was  u'>t  his,  are  not  adnilHsiblc  evi- 
dence for  him,  when  unconnected  with 
any  conversation  or  admission  offered 
against  him.  Lawson  and  Swinney  v. 
The  State,  20  Ala.  65. 

77.  The  declarations  of  the  prisoner 
caimot  be  given  in  evidence  in  Ijis 
favor,  even  for  the  avowed  purpose  of 
bringing  out  the  reply  of  the  witness 
to  whom  they  were  made,  unless  they 
constitute  part  of  a  conversation  elic- 
ited by  the  State.  Campbell  v.  77/e 
State,  23  Ala.  44. 

78.  And  his  conductand  appearance, 
when  informed  that  he  was  suspected 
of  the  murder,  are  inadmissible  on 
the  same  princijile,  even  though  the 
State  may  have  previously  jiroved  his 
appearance  on  the  day  after  the  mur- 
der,    lb. 

79.  But,'  when  part  of  a  conversa- 
tion is  adduced  in  evidencp  by  the 
State,  as  proving  the  defendant's  de- 
clarations or  confessions  of  gitilt,  he 
has  the  right  to  call  for  all  that  was 
said  in  that  conversation,  relative  to  the 
subject-matter  in  issue.  Chambers  v. 
The  State,  26  Ala.  59. 

80.  On  the  trial  of  several  slaves  for 
the  murder  of  another  slave,  a  witness 
for  the  State  (one  B.)  testified,  that  he 
came  up  with  the  defendants  immedi- 
ately after  the  fight,  going  towards 
the  house  of  one  W.;  that  one  of  them 
was  bleeding  profusely  from  a  wound 
on  the  back  of  his  head  ;  that  on  his 
inquiring  how  it  happened,  Frank,  one 
of  the  defendants,  ga^'e  him  a  false 
account  of  the  fight,  and  said  that 
Fayette,  who  had  gone  off  w^ounded, 
and  who  afterwards  died  from  the 
effects  of  the  wounds,  was  not  much 
hurt, and  had  gone  home  ;  "  that  Frank 
evidently  tried  to  conceal  the  fact  that 
any  serious  hurt  had  been  done  to 
any  one  in  the  fight ;"  that  he  contin- 
ued the  conversation,  until  he  got  to 
W.'s  house,  and  then  went  in  and 
brought  W.  out  into  the  j-ard  where 
the  slaves  were.  W.  was  afterwards 
introduced  as  a  witness  by  the  priso- 
ners, and  testified,  that  he  caine  out 
immediately  tipon  B.'s  going  into  the 
house,  and  that  B.  came  back  into  the 
yard  with  him  ;  ,"  and  the  prisoners 
then  oftered  to  prove  by  him,  that 
Avhen  he  came  out,  Frank,  in  reply  to 
questions  propounded  by  him.  made  a 
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full  an;l  fair  statement  of  all  that 
occurred  in  the  fi,:rht — the  -wounds 
which  he  had  inflicted  on  the  deceased, 
the  manner  in  which  the  tight  had 
been  brought  about,  and  the  way  in 
which  he  liad  been  wounded."  Held, 
t!iat  these  declarations,  being  a  con- 
tinuation of  the  conversation  com- 
menced with  B.,  although  he  did  not 
hear  them,  and  tending  to  rebut  the 
truth  of  his  statement  as  to  Frank's 
intentional  concealment  of  the  facts, 
were  admissible  evidence  for  the  pris- 
oners.    Frank  v.  The  State,  27  Ala.  37. 


3.  AJmissibil/ti!  of  Ads  and  Declarations 
of  Third  Persons. 

81.  If  several  persons  conspire  -to 
do  an  unlawful  act,  all  are  responsible 
for  the  acts  of  each,  if  done  in  the 
prosecution  of  their  common  purpose; 
but  if  an  offense  is  committed  by  any 
one  of  them,  from  causes  having  no 
connection  with  the  comtnon  object, 
he  alone  is  responsible  for  its  conse- 
quences. .  Tiiompson  v.  The  State,  25 
Ala.  41  ;  Stewart  v.  The  State,  26  Ala. 
44;  Frank  v.  Tlie  State,  27  Ala.  37. 

82.  Where  a  privity  and  communitj' 
of  design  have  been  established,  the 
acts,  declarations,  and  conduct  of  any 
one  of  the  associates,  in  furtherance 
of  their  common  purpose,  are  admis- 
sible evidence  against  the  others. 
Johnson  v.  Tlie  State,  29  Ala.  62  ;  Mar- 
tin and  Fiinn  v.  The  State,  28.  Ala.  71  : 
Stewart  v.  Tlie  State,  26  Ala.  44. 

83.  But  the  acts  and  declarations  of 
one  man,  made  apart,  can  never  be 
legal  evidence  against  another,  uiiless 
the  community  of  purpose  is  shown 
by  other  proof  than  those  acts  and 
declarations.  Martin  and  Flinn  v.  The 
State,  28  Ala.  71  ;  Sieu-art  v.  The  State, 
2G  Ala.  44. 

XI.   PRESUMPTIOXS. 

84.There  is  a  wide  difference  between 
presumptions  of  law  and  presumptions 
of  fact :  the  law  draws  no  presump- 
tion, except  from  facts  which,  unex- 
plained, are  conclusive  of  guilt ;  but 
presumptions  of  fact  are  to  be  drawn 
by  the  jury,  and  every  fact  which 
tends  to  prove  the  guilt,  or  to  prove 
a  fact  which  is  evidence  of  it,  is  pro- 


per for   their  consideration.     Balaam 
V.  The  State,  17  Ala.  451. 

85.  Where  one  kills  another,  with- 
out necessity,  with  a  deadly  weapon, 
the  law,  in  the  absence  of  proof  that 
it  was  accidental,  will  imply  that  the 
act  was  voluntary.  Oliver  t.  The  State, 
17  Ala.  587. 

86.  As  to  the  presumption  of  malice 
from  the  use  of  a  deadly  weapon,  the 
want  of  provocation,  &c.,  see  Oliver  r. 
The  State,  17  Ala.  587  ;  Felix  v.  The 
State,  18  Ala.  720;  Carroll  v.  The  State. 
23  Ala.  28  ;  Dill  v.  The  State,  25  Ala. 
15  ;  Morris  v.  The  State,  25  Ala  57. 

87.  Every  man  is  presumed  innocent, 
until  the  contrary  is  plainly  proved. 
Patterson  r.  The  State,  21  Ala.  571  : 
Ogletree  v.  The  State,  28  Ala.  693 

88.  No  presumption  can  be  indulged, 
on  error,  against  the  regularity  of  the 
judgment  and  proceedings  in  the  pri- 
marj^  court  ;  and  therefore  the  party 
who  alleges  error,  must  make  the  re- 
cord affirmativelv  show  it.  Eskridfre 
V.  The  State,  25  Ala.  3g  ;  Ex  parte  Mc- 
Crarij,  22  Ala.  65  ;  Crist  v.  The  State. 
21  Ala.  137  ;  JFard  r.  The  State,  28 
Ala.  53. 

89.  For  the  same  reason,  when  an 
affirmative  charge  is  given,  it  will  be 
presumed  to  have  been  justified  by 
the  evidence,  unless  all  the  proof  is 
set  out  in  the  bill  of  exceptions.  3Ior- 
ris  v.  The  State,  25  Ala.  57;  McElhanei/ 
V.  The  State,  24  Ala.  71 ;  3Ioorc  v.  Tlie 
State,  18  Ala.  532. 

90.  And  when  a  charge  is  refused, 
the  party  excepting  to  the  refusal 
must  set  out  in  his  bill  of  exceptions 
enough  of  the  evidence  to  show  that 
the  charge  was  not  abstract.  Morri'i 
V.  The  State,  25  Ala.  57.' 

91.  The  party  excepting  must  state 
enough  to  exclude  every  reasonable 
inference  in  favor  of  the  decision  of 
the  court ;  but  when  he  states  enough 
to  put  the  court  clearly  in  error,  the 
court  should,  if  the  facts  -svijl  justif;v 
it,  state  what  is  necessary  to  set  itself 
right.     Davis  v.  The  State,  17  Ala.  415. 

92.  Injury  will  be  presumed  from 
error,  unless  the  record  itself  rebuts 
the  presumption,  and  affirmatively 
shows  that  no  inpirv  could  have  re- 
sulted. Dave  r.  The  'State,  22  Ala.  23  ; 
Thompson  iv.  The  State,  20  Ala.  54. 
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XII.    PkIMAUY  and  Se(X)NDARY. 

93.  Parol  proof  of  tlie  testimony  of 
a  deceased  witness,  on  the  ])reliiniirary 
examination  of  tlic  accused  before  a 
justice  of  the  peace,  is  inadmissible, 
until  it  is  shown  that  the  justice  did 
not  reduce  the  testimony  to  writing, 
or  the  absence  of  the  written  evidence 
is  otherwise  accounted  for.  Davis  v. 
The  State,  17  Ala.  415.     * 

94.  But  if  it  is  shown  that  the  ex- 
amination was  not  reduced  to  writing, 
such  proof  may  be  received.  Davis 
V.  The  State,  17  Ala.  354. 

95.  'Under  an  indictment  for  stealing 
or  inveigling  a  slave,  it  being  shown 
that  the  prisoner  had  possession  of 
the  slave  under  a  bailment  from  the 
former  owner,  since  deceased,  the  de- 
clarations of  the  bailor,  tending  to 
sljow  a  sale  to  the  prisoner,  are  com- 
petent evidence  for  liim,  although  re- 
ferring to  a  paper  which  is  not  pro- 
duced, and  whose  absence  is  not 
accounted  for.  Spivey  v.  The  State, 
26  Ala.  90. 

XIII.  Records  and  Judgments. 

"^  96.  A  record  cannot  be  gainsayed 
by  parol  evidence.  Martha  v.  The 
State,  26  Ala.  72. 

97.  The  recitals  in  a  justice's  war- 
rant of  the  preliminary  facts  on  which 
his  jurisdiction  depends,  and  which  it 
is  his  duty  to  determine,  are  evidence 
that  he  did  deternaine  their  existence  ; 
and  his  determination  of  their  exist- 
ence, ill  the  absence  of  evidence 
showing  it  to  be  erroneous,  is  conclu- 
sive between  the  parties.  Williams  i\ 
The  State,  29  Ala.  9. 

XIV.  Relevancy  and  Admissibility. 

1.  Generally. 

98.  It  is  the  duty  of  the  court  to 
confine  the  evidence  to  the  points  in 
issue,  that  the  attention  of  the  jury 
may  not  be  distracted  from  them,  nor 
the  public  time  needlessly  wasted  ; 
but  in  cases  depending  upon  circum- 
stantial evidence,  it  often  becomes  a 
most  embarrassing  question,  to  deter- 
mine what  circumstance  is  too  remote 
to  admit  of  any  reasonable  direction 
to  the  jury,  in  arriving  at  a  conclusion 


upon  tlie  main  j)oint  of  inquiry.  If 
no  jtresiuiiption,  to  be  drawn  from  tlie 
circumstance  offered  in  evidence, 
ouglit  properly  to  have  any  wciglit 
upon  the  rninds  of  the  jury,  the  court 
should  exclude  it ;  but  circumstances 
whicli,  considered  separately,  are  of 
very  little  importance,  and  shed  but  a 
dim  ray  of  light  upon  tlie  transaction 
sought  to  be  elucidated,  may,  when 
grouped  together  and  considered  in 
the  aggregate,  constitute  a  chain  of 
evidence  which  draws  the  mind  to  a 
very  satisfactoiy  conclusion.  Campbell 
V.  The  State,  23  Ala.  44. 

99.  In  criminal  cases,  evidence  of 
the  prisoner's  previous  good  character 
is  admissible  for  him,  not  only  where 
a  doubt  exists  on  the  other  proof,  but 
even  to  generate  a  doubt  as  to  his 
guilt.     Felix  V.  The  State,  18  Ala.  720. 

100.  When  evidence  which  is  prima 
facie  irrelevant  is  offered,  its  relevancy 
should  be  shown  by  its  connection 
with  facts  already  in  evidence,  or  its 
proposal  with  facts  subsequently  to 
be  proved ;  and  if  it  is  not  thus  offer- 
ed, it  is  the  better  course  for  the  court 
to  reject  it,  although  not  bound  to  do 
so.  But  if  it  is  admitted  in  the  first 
instance,  and  the  record  shows  that  its 
relevancy  was  made  to  appear  from 
its  connection  with  facts  subsequently 
introduced,  its  admission  is,  at  most, 
error  without  injury.  Lawson  and 
Swinney  v.  The  State,  20  Ala.  65  ; 
Campbell  v.  The  State,  23  Ala.  44. 

101.  The  admission  of  irrelevant 
evidence  is  an  error,  for  which  the 
judgment  of  conviction  will  be  re- 
versed, unless  the  record  affirmatively 
shows  that  the  defendant  could  not 
have  been  injured  hj  it.  Thompson  t. 
The  State,  20  Ala.  54. 

102.  When  evidence  is  objected  to 
as  irrelevant,  the  appellate  court  will 
only  examine  tliC'  question  of  its  rele- 
vancy.    Notes  V.  The  State,  26  Ala.  31. 

As  to"  relevancy  of  evidence  con- 
cerning acts  not  covered  by  the  in- 
dictment, see  infra,  104,  105,  149,  150. 

2.  Particular  Cases  and  Issues. 

(a)  Adultery  and  Fornication. 

103.  Th«  fact  of  illicit  sexual  inter- 
course can  seldom  be  directly  proved, 
and  mus*  generally  be   inferred  from 
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circumstances,  the  weight  and  conclu- 
siveness of  wliicli  vary  according  to 
the  situation  and  character  of  the 
parties,  the  habits  of  society,  and  other 
incidental  circumstances.  Lawson  and 
Suunney  v.  The  State,  20  Ala.  65. 

104.  Evidence  of  acts  anterior  to 
the  period  covered  by  the  indictment, 
although  inadmissible  as  independent 
testimony,  and  barred  as  an  offense 
by  the  statute  of  limitations,  is  rele- 
vant, in  connection  with,  and  in  ex- 
planation of,  other  acts  of  a  similar 
character  within  the  period  covered 
by  the  indictment.     lb. 

105.  Acts  of  indecent  familiarity, 
within  the  period  covered  by  the  in- 
dictment, cannot  be  explained  by  proof 
of  the  subsequent  illicit  intercourse  of 
the  parties  ;  but,  Avhen  they  have  been 
explained  by  proof  of  previous  acts 
of  illicit  intercourse,  then  proof  of  the 
subsequent  illicit  intercourse  becomes 
cumulative,  or  corroborative  evidence. 
lb. 

(b)  Affray. 

106.  When  two  persons  are  indicted 
for  an  affray,  proof  that,  "  several 
months  before  the  occurrence  of  the 
affray,  they  had  fought  together,  on 
which  occasion  one  had  attempted  to 
strike  the  other,  and  said  he  would 
kill  him  if  he  could  get  at  him,"  is  not 
admissible  evidence  against  the  party 
making  the  threat,  when  there  is  no 
proof  connecting  this  rencounter  with 
the  subsequent  affray,  or  showing  that 
the  latter  grew  out  of  the  former. 
Skains  ^  Lewis  t.  The  State,  21  Ala.  218. 

(c)  Arsdn. 

107.  The  fact  that  the  prisoner,  some 
live  or  six  months  before  the  burning 
charged  in  the  indictment,  requested 
another  person  to  biirn  the  house,  is 
admissible  evidence  against  him. 
Martin  If  Flinn  v.  The  State,  28  Ala.  71. 

108.  Evidence  showing  the  priso- 
ner's connection  with  attempts  to 
suppress  the  testimony  of  a  witness 
for  the  prosecution,  by  inducing  him 
by  threats  and  bribes  to  leave  the 
State,  is  also  admissible  against  him. 
lb. 

109.  After  the  State  has  proved  the 
burning  of  the  house  as  laid,  and  of- 
ferred  evidence  tending  to  show  that 


the  prisoner  was  the  person  who  set 
fire  to  it,  the  subsequent  burning  of 
another  house,  belonging  to  the  prose- 
cutor, is  irrelevant  evidence  ;  nor  is  it 
made  relevant,  by  being  offered  in 
connection  with  proof  of  the  prisoner's 
declaration, '  that  he  was  not  yet  done 
with  the  prosecutor  ;'  especially,  when 
the  declaration  is  shown  to  have  been 
made  in  a  conversation,  "  in  which  no 
reference  was  made  to  either  of  the 
burnings,  but  the  parties  were  speak- 
ing of  a  civil  case,  which  the  prisoner 
had  before  the  prosecutor  as  a  justice 
of  the  peace,  and  in  which  he  com- 
plained the  prosecutor  had  treated  him 
rascally."  Brock  v.  The  State,  26  Ala.  104. 

(d)  Assault  and  Battery. 

110.  When  a  man  is  indicted  for  an 
assault  and  battery  on  his  wife,  he 
may  show,  in  mitigation,  that  he  was 
immediately  provoked  to  its  commis- 
sion by  her  misconduct  at  the  time. 
Robbins  9.  The  State,  20  Ala.  36. 

111.  Proof  that  the  person  assaulted 
"  was  a  lazy  vagabond,  who  would  not 
work  if  he  could  help  it ;  that  money 
could  not  be  made  out  of  him  by  legal 
process ;  that  he  had  been  indebted  to 
the  defendant  a  long  time,  and  would 
not  pay  ;  and  that  the  defendant,  on 
the  morning  of  the  day  on  which  (in 
the  evening)  the  assault  was  commit- 
ted, had  offered  him  ten  dollars  per 
hour  if  he  would  work  for  him  in 
payment  of  said  indebtedness,  and  he 
refused  to  do  it," — is  not  admissible 
for  the  defendant,  in  mitigation  or  ex- 
tenuation of  the  assault.  Ward  v.  The 
State,  28  Ala.  53. 

(e)  Assault  with  Intent,  &c. 

,  112.  It  is  not  sufficient  to  prove  a 
general  felonious  intent,  or  any  other 
than  the  particular  intent  alleged  in 
the  indictment ;  and  the  burden  of 
proving  this,  as  well  as  all  the  other 
facts  which  constitute  the  felony,  is 
on  the  State.  Oglctree  v.  Tlie  State,  28 
Ala.  693. 

113.  The  defendant's  threats,  made 
several  hours  before  the  fight  with 
the  person  alleged  to  have  been  as- 
saulted, that  he  would  kill  another 
person,  are  not  admissible  evidence 
against  him.     lb. 
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(f)    Character. 

114.  In  criminal  cases,  evidence  of 
the  prisoner's  previous  good  character 
is  admissible  for  him,  not  only  where 
a  doubt  exists  on  the  other  proof,  but 
even  to  generate  a  doubt  as  to  his 
guilt.     Felix  v.  The  State,  18  Ala.  720. 

115.  In  cases  of  homicide,  the  char- 
acter of  the  deceased,  as  a  violent, 
turbulent,  blood-thirsty  man,  v^^hen  it 
qualifies,  explains,  and  gives  point  and 
meaning  to  his  conduct,  and  tends  to 
produce  in  tlic  mind  of  the  slayer  a 
reasonable  belief  of  imminent  danger, 
is  admissible  evidence  for  the  prisoner. 
Pritchctt  i\  The  State,  22  Ala.  39; 
Franklin  v.    The    State,    29    Ala.   14. 

116.  There  are  cases,  also,  in  which  ' 
it  may  be  looked  to,   in   determining 
the  amount  of  provocation,*  and   thus 
fixing   the    degree   of  the   homicide. 
Franklin  v.  Tfie  State,  29  Ala.  14. 

117.  The  violent  character  of  the 
deceased  cannot  be  established  by 
proof  of  isolated  facts.     lb. 

118.  To  authorize  a  witness  to  testify 
to  the  character  of  a  person  in  respect 
to  his  habits,  he  should  fisrst  state  that 
he  is  acquainted  with  that  person's 
general  character  in  the  particiilar  to 
which  he  deposes  ;  but  if  his  testimony 
shows  that  fact,  whether  brought  out 
on  preliminary  examination  or  exami- 
nation in  chief,  it  will  be  sufficient. 
Elam  V.  The  State,  25  Ala.  53. 

119.  To  render  a  witness  competent 
to  testify  ta  the  general  character  of 
the  accused,  it  is  not  necessary  that  he 
should  know  what  a  majority  of  his 
neighbors  said  or  thought  of  him,  nor 
that  he  should  have  heard  some  one 
say  what  a  majority  of  them  thought 
or  said  of  him :  the  only  test  of  his 
competencj^  is,  whether  he  knows  the 
general  character  of  the  accused 
among  his  neighbors,  or  acquaintances. 
Dave  V.  The  State,  22  Ala.  23. 

120.  In  impeaching  a  witness,  the 
inquiry  is  not  limited  to  his  general 
character  for  truth,  but  the  impeach- 
ing witness  may  be  asked  his  general 
character.   Ward  v.  The  State,  28  Ala.  53. 

121.  A  witness  who  states  that  he 
is  acquainted  with  the  general  char- 
acter of  the  impeached  witness,  al- 
though he  may  never  have  heard  it 
canvassed,  is  competent  to  testify  in 
reference  to  it.     lb. 


122.  The  record  of  a  conviction  for 
libel  in  another  State  is  not  admissible 
to  discredit  a  witness.  Campbell  v. 
The  State,  23  Ala.  44. 

123.  That  a  witness  is  subject  to  fits 
of  mental  derangement,  is  no  objec- 
tion to  his  credibility,  if  sane  when 
offered  ;  and  evidence  of  that  fact  is. 
therefore,  inadmissible  to  affect  his 
credit.     lb. 

124.  Evidence  showing  that  several 
indictments  for  libel  are  pending 
against  a  witness,  is  not  admissible  for 
the  purpose  of  impeaching  him.     lb. 

125.  The  general  character  of  a 
witness,  at  his  place  of  residence, 
cannot  he  proved  by  evidence  of  what 
rumor  said  of  it  before  he  came  to 
that  i)lace.     lb. 

(g)  Fraudulent  Pretenses. 

126.  Where  a  witness  is  examined 
in  behalf  of  the  State,  on  tlie  trial  of 
three  persons  under  an  indictment  for 
grand  larceny,  to  show  a  common  de- 
sign and  confederacy  among  them,  he 
maj  also  testify  to  the  same  facts,  on 
a  subsequent  trial  of  two  of  them,, 
under  an  indictment  for  obtaining 
money  by  false  pretenses,  from  the- 
same  person,  at  a  different  time  and 
place.  The  State  v.  Davis  tf  Ferguson,. 
19  Ala.  13. 

127.  It  being  shown  that  the  prose- 
cutor's  money  was  borrowed  by  an 
accomplice  of  the  prisoner,  to  stake 
on  a  pretended  bet  with  him  ;  that  the 
prisoner,  claiming  to  have  won  the 
bet,  seized  the  money,  and  went  away 
with  it ;  and  that  his  .accomplice  then 
gave  the  prosecutor  a  fictitious  bank 
check  for  a  large  amount,  which  was 
refused  payment  on  presentation,- 
held,  that  the  evidence  in  relation  ttv 
the  check  was  admissible,  as  tending- 
to  prove  the  fraudulent  intent  of  the^ 
prisoner  and  his  accomplice.  Johnson 
V.  The  State,  29  Ala.  62. 

(h)  Homicide. 

128.  Evidence  showing  the  proxim- 
ity of  the  prisoner  to  the  place  where 
the  crime  was  committed,  tends  to 
prove  that  he  could  have  committed 
it,  and  is  therefore  relevant  and  pro- 
per.    Johnson  v.  The  ^ate.l'i  Ala.  618. 

129.  Tho  situatian  and  locality   of 
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the  prisoner  on  tlie  morning  of  the 
murder,  as  ailbrding  him  an  opportu- 
nity of  knowing  when  tlic  deceased 
left  the  scliool  at  the  time  when  she 
was  last  seen  in  life,  and  whether  liis 
heing  in  tliat  place  at  that  time  wds  or 
was  not  an  unusual  occurrence  with 
him,  are  circumstances  which,  though 
weak  in  themselves,  are  not  so  foreign 
from  the  main  inquiry,  as  to  justify 
their  exclusion  from  the  jury  as  iaTele- 
van-t.     Campbell  v.  The  State',  23  Ala.  44. 

130.  iVny  evidence,  giving  a  history 
of  the  prisoner's  acts  on  the  day  of 
the  murder,  is  relevant,  and  admissible 
against  him.     lb. 

131.  It  was  shown  that  the  prisoner, 
on  the  second  morning  after  the  mur- 
der, was  seen  coming  from  the  direc- 
tion of  a  house  where  two  women, 
who  were  mother  and  daughter,  re- 
sided,— the  daughter  being  an  unmar- 
ried woman,  and  having  two  children  ; 
tliat  he  had  frequently  been  seen  at 
their  house  previously,  at  one  time 
shaving  and  changing  his  clothes  ;  that 
witness  went  to  the  house,  on  the  aven- 
ing  of  the  same  day,  aixl  found  the 
daughter  alone,  washing  a  man's  shirt, 
which  had  stains  on  the  bosom  and 
cuff  of  the  right  sleeve ;  that  "said 
splotches  looked  more  like  the  stains 
from  chesnut  timber  than  anything  else 
witness  could  compare  them  to  ;"'  that 
no  man  lived  in  the  house,  and  witness 
knew  no  man  in  that  neighborhood 
who  wore  so  fine  a  shirt.  The  witness 
was  asked  by  the  prosecuting  attorney, 
whether  any  person  inquired  of  him 
if  he  knew  what  would  take  stains  out 
of  shirts  ;  to  which  he  replied,  that 
the  question  was  asked  him  by  the 
young  woman,  and  gave  his  answer  to 
it.  The  prisoner  objected  to  the  ques- 
tion and  answer,  and  moved  the  court 
to  exclude  from  the  jury  all  that  the 
witness  had  said  about  the  shirt  and 
tiie  stains  on  it ;  but  the  court  refused 
to  do  so,  and  the  prisoner  excepted. 
The  young  woman  was  afterwards  in- 
trodiiced  as  a  witness  for  the  defense, 
and  testified,  on  cross-examination,  that 
the  prisoner  slept  at  their  house  on 
the  second  night  after  the  murder, 
tliat  he  left  a  shirt  AVith  her  to  be 
\4-ashed,  and  that  she  washed  it.  Held, 
that  the  evidence  to  whieh  the  prison- 
er objected,  was  properly  admitted. 
lb. 


132.  Anj^  indications  of  conscious 
guilt,  arising  from  the  conduct,  de- 
meanor, or  expressions  of  the  prisoner, 
such  as  silence,  or  unusual  seriousness, 
are  also  relevant ;  but  such  a  fact,  of 
itself,  should  weigh  but  little,  and 
ought  to  be  considered  by  the  jury 
with  great  caution.  Johnson  v.  State, 
17  Ala.  618. 

133.  Where  the  circumstances  point 
to  the  accused  as  the  perpetrator  of 
the  murder,  facts  tending  to  show  a 
motive,  though  remote,  are  competent 
and  relevant  evidence ;  but  the  jury 
cannot  be  too  cautious  with  respect  to 
the  importance  to  be  attached  to  such 
evidence.  Balaam  v.  The  State,  17  Ala. 
451. 

134.  The  jsrisoner  being  indicted  for 
the  murder  of  his  wife,  proof  that  he 
applied,  during  the  year  preceding  the 
homicide,  to  the  mother  of  a  single 
woman  for  permission  to  visit  her 
daughter,  and  was  refused  beca'nse  he 
was  a  married  man,  is  relevant  and  ad- 
missible to  show  a  motive  for  the  com- 
mission of  the  crime  ;  and  the  fact 
that  he  compelled  his  wife,  for  some 
time  prior  to  his  death,  to  sleep  in  the 
kitchen,  which  stood  apart  from  the 
dwelling-house  where  he  and  his  chil- 
dren lived,  and  was  very  open,  is  ad- 
missible evidence  to  show  both  jnalice 
and  a  motive.  Johnson  v.  The  State,  17 
Ala.  618. 

135.  Any  fact,  which  tends  to  prove 
the  real  motive  of  the  prisoner  in  kill- 
ing the  deceased,  or  the  purpose  of 
the  deceased  in  going  to  the  prisoner's 
house  at  the  time  of  the  homicide,  or 
that  the  prisoner  knew  at  the  time 
that  the  deceased  and  his  companions 
did  not  intend  to  commit  any  felony, 
nor  to  do  him  anj'  great  bodily  harm, 
is  relevant  evidence.  Noles  v.  The 
State,  26  Ala.  31. 

13(5.  If  a  slave  kill  a  white  person, 
by  a  misdirected  blow  aimed  at  anoth- 
er slave,  the  intent  with  which  he  made 
the  assault  is  a  material  inquiry  in  fix- 
ing the  character  of  the  homicide ; 
and  in  determining  this  question,  evi- 
dence of  a  previous  quarrel  and  sep- 
aration between  the  slaves,  who  had 
lived  together  as  man  and  wife,  is  ad- 
missible against  the  prisoner. 

137.  Evidence  of  the  prisoner's  pre- 
vious good  character  is  proper  for  the 
consideration    of   the   jury,    not  only 
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where  a  doubt  exists  on  the  other 
proof,  but  even  to  generate  a  douljt  as 
to  his  guilt,  Felix  v.  The  State,  18  Aki. 
720. 

138.  The  character  of  the  ticccased 
as  a  violent,  turbulent,  blood-thirsty 
man,  when  it  qualities,  explains  and 
gives  point  and  meaning  to  his  con- 
duct, and  tends  to  produce  in  the  mind 
of  the  slayer  a  reasonable  belief  of 
imminent  danger,  is  competent  evi- 
dence for  the  prisoner.  Pritckett  v. 
The.  State,  22  Ala.  39  ;  Franklin  v.  The 
Slate,  29  Ala.  14. 

139.  There  are  cases,  also,  in  which 
it  may  be  looked  to,  in  determining 
the  amoujit  of  provocation,  and  thus 
tixing  the  degree  of  the  homicide.— - 
Franklin  v.  The  State,  29  Ala.  14. 

140.  Threats  of  personal  violence, 
made  by  the  deceased  against  the  pri- 
soner, were  rejected  in  this  case,  be- 
cause it  Was  not  shown  that  they  had 
been  communicated  to  the  jirisoner  be- 
fore the  killing  ;  but  the  court  further 
said,  "We  will  not  undertake  to  say 
that  no  case  could  occur,  in  which 
such  threats,  although  unknown  to  the 
prisoner,  might  be  admissible."  Pow- 
ell V.  The  State,  19  Ala.  577. 

141.  As  a  general  rule,  such  threats 
of  personal  violence,  when  not  com- 
municatedrto  the  prisoner,  can  only  be 
received  in  evidence,  when  they  con- 
stitute part  of  the  res  gestce.  Carroll 
V.  The  State,  23  Ala.  28. 

*  (i)  Insanity. 

142.  Where  ilisanity  is  relied  on  as 
a'  defense  in  a  criminal  case,  evidence 
of  the  state  of  the  prisoner's  mind  at 
the  time  of  the  trial  is  admissible  for 
him,  as  tending  to  show  his  true  men-" 
tal  condition  when  the  act  was  commit- 
ted. McAllister  v.  The  State,  17  Ala. 
434. 

143.  To  render  the  defense  of  insan- 
ity available,  the  evidence  must  satisfy 
the  jury,  that  the  prisoner,  at  the  time 
the  act  was  committed,  was  not  con- 
scious that  he  was  committing  an  of- 
fence against  the  law  of  God  or  man. 
lb.     See,  also,  supra,  60,  Gl. 

(j)  Inveigling  Slaves. 

144.  Any  evidence,  tending  to  prove 
t  hat  the  accused  honestly  believed  that 


he  had  the  right  to  carry  away  and  sell 
the  slave,  is  admissible  for  him.  Spi- 
vcij  V.  The  Slate,  20  Ala.  90. 

14.5.  Therefore,  when  the  defendant 
had  possession  of  the  slave  under  a 
bailment  from  the  former  owner,  since 
deceased,  the  declaration  of  his  bail- 
or, tending  to  sho\V  a  sale  to  him,  are 
admissible,  although  referring  to  a  pa- 
per which  is  not  prodnced,and  whose 
absence  is  not  accounted  for.     Ih. 

146.  But  the  defendant's  own  decla- 
rations, while  in  j^ossession  of  the 
slave,  "as  to  the  ntanner  in  which  he 
bought  him,"  are  not  admissible  for 
him.     lb. 

147. -Under  an  indictment  for  inveig- 
ling, &c.,  proof  that  the  slave  was  sto- 
len by  the  prisoner  in  another  State, 
and  brought  by  hun  into  this,  is  cojn- 
petent.  Murray  v.  The  State,  16  Ala. 
727. 

(k)  Lotteries. 

148.  Evidence  showing  that  a  book- 
seller in  this  State,  through  a  series  of 
months,  kept  on  hand  in  his  store  tick- 
ets in  a  lottery  not  authorized  by  the 
legislative  authority  of  this  State,  and 
at  various  times  sold  them  ;  that  he 
continued  to  keep  such  tickets  on  hand, 
after  having  been  indicted  and  convict- 
ed under  the  statute,  and  instructed 
his  clerk  to  iii,form  persons  applying 
for  tickets  that  he  co-uld  not  sell  them, 
and  refused  as  a  general  thing  to  sell 
them,  but  3-et  did  sell  to  some  persons, 
— tends  to  prove  that  hcAvas  concern- 
ed in  carrying  on  the  lottery.  Salo- 
mon ^'  BouHemet  v.  The  State.  28  Ala. 
83. 

(1)   Negro-Traders. 

149.  Under  an  indictment  against  a 
negro-trader  for  exhibiting  slaves  for 
sale  without  a  license,  after  evidence 
has  been  offered  of  a  particular  act  of 
sale  within  the  period  covered  by  the 
indi^i'tmeut,  evidence  of  a  previous  act, 
more  than  twelve  months  before  the 
finding  of  the  indictment,  is  admissi- 
ble for  the  State,  as  tending  to  show 
that  the  defendant  Avas  engaged  in  the 
business  of  negro-ti-'ading.  Chambers 
V.  The  State,  26  Ala.  59. 

(m)  Obstructing  Road. 

150.  It  being  shown  that  the  defend- 
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ant  had  extended  his  fences  across 
the  road,  previous  to  the  act  for  which 
he  was  iiulictod,  while  an  ordfr  of  the 
commissioners'  court  establishing  it 
was  in  full  force,  which  order  was  af- 
terwards quashed  by  an  appellate 
court,  the  record  of  the  proceedings 
liad  by  the  commissioners'  court  on 
that  order  is  irrevelant  and  inadmissi- 
ble to  show  the  defendant's  motive  in 
obstructing  the  road  after  it  had  been 
U'^ain  estalilished.  Thompson  v.  The 
State.  20  Ala.  54. 

(n)  Rape. 

151.  Under  an  indictment  for  an  at- 
tempt to  commit  a  rape  on  a  child  un- 
der ten  years  of  age,  it  having  been 
shown  by  the  prosecution  that  the  pri- 
vate parts  of  the  child  were  bruised 
and  inflamed,  and  infected  with  a  ven- 
ereal disease,  proof  of  sexual  inter- 
course between  her  and  other  persons 
than  the  prisoner,  before  and  near  the 
time  of  the  commission  of  the  alleged 
offense,  is  admissible  for  the  prisoner, 
as  tending  to  weaken  the  force  of  these 
circumstances  as  corrol)orating  evi- 
dence. Nugent  V.  The  State,  18  Ala. 
521. 

152.  That  the  prisoner,  at  the  time 
of  the  commission  of  the  alleged  of- 
fense, was  in  a  greatly  debilitated  con- 
dition from  a  previous  debauch,  is  a 
circumstance  which,  however  light,  is 
proper  for  the  consideration  of  the 
jury,  in  ascertaining  whether  he  was 
physically  capable  of  committing  the 
offense,     lb. 

(o)  Retailing. 

153.  Proof  that  the  intemperate  hab- 
its of  the  person  to  whom  the  liquor 
was  sold  were  generally  known  in  the 
community,  is  irrelevant  and  inadmis- 
sible, since  that  fact,  if  proved,  would 
not  justify  the  inference  that  his  in- 
temperate habits  were  known  to  the 
defendant.  Stanley  k  Elliott  v.  The 
State,  2G  jvla.  26. 

XIV.  A'ariance. 

154.  In  an  indictment  for  murder, 
the  designation  of  the  person  slain  •as 
a  "free  negro,"  though  an  unnecessary 
allegation,  is  matter  of   description, 


and  must  be  proved  as  laid  ;  and  proof 
that  he  was  a  mulatto  will  not  sustain 
the  allegation.  Felix  v.  The  State,  18 
Ala.  720. 

155.  In  an  indictment  for  the  may- 
hem of  a  slave,  the  allegation  of  own- 
ership, being  a  material  part  of  the 
description  of  the  slave,  must  be 
proved  as  laid  ;  if  the  slave  is  alleged 
to  have  belonged  to  the  prisoner's 
wife,  while  the  evidence  shows  that 
the  prisoner  himself  was  the  owner. 
the  variance  is  fatal.  Eskridge  v.  The 
State,  25  Ala.  30. 

156.  If  an  indictment  for  larceny 
describes  the  goods  stolen  as  the 
property  of  the  husband,  while  the 
proof  shows  that  they  were  the  sepa- 
rate i^roperty  of  the  wife,  but  were 
stolen  from  the  possession  of  the  hus- 
band, there  is  no  variance.  Davis  r. 
The  State,  17  Ala.  415. 

157.  An  indictment  for  a  conspiracy 
to  commit  a  burglary,  with  intent  to 
steal  the  goods  of  S.,  is  supported  by 
jiroof  that  the  goods  belonged  to  S. 
and  his  dormant  partner.  Spradlins^  cS' 
Thomas  v.  The  State,  17  Ala.  440. 

158.  In  an  indictment  for  an  assault 
and  battery,  a  variance  between  the 
av-erment  and  proof,  as  to  the  name  of 
the  person  assaulted,  is  immaterial, 
when  the  names  maj-  be  sounded  alike 
without  doing  any  violence  to  the  let- 
ters found  in  the  variant  orthography  ; 
as  in  the  names  Chambless  and  CKam- 
bles.     Ward  x.  The  State,  28  Ala.  53. 

159.  The  variance  between  the 
names  Isaac  L.  Edmindson  and  Isaac 
Edmundson  is  not  sufficient  to  support 
a  plea  in  abatement.  Edmundson  v. 
The  State,  11  Ala.  119. 

160.  If  an  indictment  for  murder 
charges  that  A  gave  the  mortal  blow, 
and  that;  B  and  C  were  present,  aiding 
and  abetting ;  while  the  evidence 
shows  that  B  struck  the  blow,  and  that 
A  and  C  were  present  aiding  and  abet- 
ting, this  is  not  a  material  variance,  for 
the  blow  is  adjudged  in  law  to  be  the 
stroke  of  every  one  of  them.  Brister 
V.   The  State,  26  Ala.  107.    " 

161.  Under  an  indictment  for  an  as- 
sault on  A,  with  intent  to  murder  him. 
the  prisoner's  threats,  made  several 
hours  "previous  to  the  fight,"  that  he 
would  kill  B,  are  not  admissible  evi- 
dence. Oglctree  v.  Tlie  State,  28  Ala. 
693. 
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162.  Under  an  indictment  for  play- 
ing cards  "at  a  public  place,"  proof 
that  the  defendant  played  in  "a  i)ublic 
highway,"  does  not  support  the  charge, 
nor  authorize  a  conviction.  Busli,  v. 
The  State.,  18  Ala.  415. 

163.  If  the  indictment  charges  that 
the  playing  was  "at  a  store-house  then 
and  there  for  retailing  spirituous  li- 
quors," no  conviction  can  be  had  on 
proof  that  the  playing  was  "near  a 
house  formerly  used  for  retailing,  but 
which  was  not  then  so  used."  Logan 
V.  The  State,  24  Ala.  182. 

164.  If  the  evidence  shows  that  the 
defendants  played  cards  at  "a  public 
house,"  they  cannot  be  convicted  of 
playing  at  a  "public  place."  Windlmm 
V.  The  State,  26  Ala.  69. 

165.  Under  an  indictment  for  for- 
gery, it  is  not  necessary  that  there 
should  be  a  literal  correspondence  be- 
tween the  instrument  described  in  the 
indictment,  and  that  offered  in  evi- 
dence :  if  the  correspondence  is  such 
as  will  prevent  the  prisoner,  should  he 
be  acquitted,  from  being  a  second  time 
put  in  jeopardy  for  the  same  cause,  or, 
should  he  be  convicted,  from  being  a 
second  time  punished,  it  is  sufficient. 
Butler  V.  The  State,  22  Ala.  43. 

166.  Under  an  indictment  for  retail- 
ing, in  the  general  form  attowed  by 
the  Code,  (|  1059,)  although  the  prose- 
cuting attorney  cannot  be  required  to 
elect  and  state,  before  any  evidence  is 
offered,  for  which  one  of  the  different 
varieties  of  retailing  he  intends  to 
proceed  ;  yet,  when  the  State  has  once 
made  its  election,  by  offering  evidence 
of  one  particular  offense,  it  will  be  held 
to  that  election  through  all  the  future 
proceedings,  and  will  not  be  allowed, 
on  a  second  trial  under  the  same  in- 
dictment, to  offer  evidence  of  a  differ- 
ent offense.  Elam  v.  The  State,  26  Ala. 
48. 

167.  An  indictment  for  selling  whis- 
key to  a  slave  cannot  be  supported  by 
proof  of  the  sale  of  any  other  kind  of 
liquor,  although  the  liquor  specified  is 
laid  under  a  videlicet.  Lindsay  v.  The 
State,  19  Ala.  560. 

168.  When  the  time  of  the  com- 
mission of  the  offense  is  alleged  undci" 
a  videlicet,  the  prosecutor  is  not  held 
to  proof  of  it  as  laid  ;  but  may  prove 
its  commission  at  any  time  before  the 
finding  of  the  indictment,  within  the 


period  prescribed  as  a  bar.     McDaile 

V.  The  State,  20  Ala.  81. 


EXCEPTIONS. 
See  Bill  of  Exceptions. 


EXECUTORS ;  ADMINISTRATORS. 

1.  An  administratrix,  who  has  pos- 
session of  a  slave  belonging  to  her 
intestate's  estate,  is  his  mistress,  with- 
in the  purview  of  the  statute  (Code, 
g  3283)  forbidding  the  sale  of  spiritu- 
ous liquors  to  a  slave,  without  an  order 
in  writing  signed  by  his  "  master  or 
overseer."  Boltze  v.  The  State,  24  Ala. 
89. 

»»-♦-»» 

FALSE  PRETENSES. 

(Statutory  Provisions  :    Code,   ^§  3141-2  ;    Clay's 
Digest,  421,  §§  29,  30. 

1.  "Where  a  witness  is  examined  in 
behalf  of  the  State,  on  the  trial  of  three 
persons  under  an  indictment  for  grand 
larceny,  to  show  a  common  design  and 
confederacy  among  them,  he  may  also 
testify  to  the  same  facts,  on  a  subse- 
quent trial  of  two  of  theni,  under  an 
indictment  for  obtaining  money  by 
false  pretenses,  from  the  same  person, 
::t  a  different  time  and  place.  The 
State  V.  Davis  t^  Ferguson,  19  Ala.  13. 

2.  It  being  shown  that  the  prosecu- 
tor's money  was  borrowed  by  an  ac- 
complice of  the  prisoner,  to  stake  on 
a  pretended  bet  with  him  ;  that  the 
prisoner,  claiming  to  have  won  the 
bet,  seized  tlie  money,  and  went  away 
with  it ;  and  that  his  accomplice  then 
gave  the  prosecutor  a  fictitious  bank 
check  for  a  large  amount,  which  was 
refused  payment  on  presentation, — 
held,  that  the  evidence  in  relation  to 
the  check  was  admissible,  as  tending 
to  prove  the  fraudulent  intent  of  tte 
prisoner  and  his  accomplice.  Johnson 
V.  The  State,  29  Ala,  62. 


FINES. 
1.  Where  a  person  is  convicted  of 
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a  misdemeanor,  and  sentenced  to  pay 
a  certain  fine,  and  to  be  imprisoned 
until  it  is  discharged,  a  remission  by 
the  governor  of  the  imprisonment 
alone  is  not  a  release  or  satisfaction  of 
the  fine.  The  State  v.  Richardson,  18 
.\la.  109. 


FORGERY. 

{Statutory  Provisions  :  Code,  §§3151-3169;  Clay's 
Digest,  422-25,  §§  37-54.) 

1.  A  writing  in  these  words,  "By 
the  25th  day  of  December  next,  I 
promise  date  to  pay  to  Wm.  H.  Butler, 
or  bearer,  the  sum  of  one  hundred 
and  interest  from  and  two  dollars,  for 
value  rec'd  of  him,  this  February  23d, 
1850,"  (signed  with  a  forged  name,)  is 
a  promissory  note  within  the  meaning 
of  the  statute,  and  will  sustain  an 
indictment  for  forgery.  Butler  v.  The 
State,  22  Ala.  43. 

2.  The  statute  (Clay's  Digest,  442, 
1 26)  dispenses  with  the  necessity  of 
alleging  in  the  indictmenf  that  the  act 
was  "feloniously"  done.     lb. 

3.  A  demurrer  to  the  indictment,  on 
account  of  a  variance  between  the 
instrument  described  therein  and  that 
offered  in  evidence,  cannot  be  consid- 
ered by  the  court,  unless  oj^er  is 
craved.     lb. 

4.  It  ^s  not  necessary  that  there 
should  be  51  literal  correspondence 
between  the  instrument  described  in 
the  indictment  and  that  offered  in 
evidence  on  the  trial :  if  the  corres- 
pondence is  such  as  will  prevent  the 
prisoner,  should  he  be  acquitted,  from 
being  a  second  time  put  in  jeopard}' 
for  the  same  cause,  or,  should  he  be 
convicted,  from  -.being  a  second  time 
punished,  it  is  sufficient,     lb. 

5.  Where  there  is  a  patent  ambi- 
guity on  the  face  of  the  instrument 
alleged  to  have  been  forged,  arising 
from  the  use  of  words  wjiich  are 
awkwardly,  unskillfuUy,  or  designedly 
inserted  in  it,  it  is  the  duty  of  the 
court  to  examine  it,  and  to  instruct 
the  jury  how  it  should  be  read.     lb. 

G.  Parol  proof  as  to  the  manner  in 
which  the  prisoner  read  the  note  to 
the  witness,  to  whom  he  offered  it,  is 
admissible,  to  show  the  intent  with 
which  it  was  made  and  uttered.     lb. 


7.  In  an  indictment  for  uttering  and 
publishing  a  counterfeit  coin,  the  time 
when  the  coin  was  current  by  law, 
usage,  or  custom  in  this  State,  must 
be  distinctl}'  stated.  Nicholson  v.  The 
State,  IS  Ala.  529. 


«^^*~*~^ 


FORNICATION. 

See  Adultery. 


GAMING. 

(Statutory  1'rovisions:  Code,  §§3243-4,  3251;  Clay' 
Digest,   pp.  432-4,   §§  8,  9,  11.) 

I.  Of  the  Offense. 

1.  Under  Penal  Code  of  1841. 

2.  Under  Code  of  1852. 

II.  Of  the  Indictxiext. 

1.  Under  Penal  Code  of  1841. 

2.  Under  Code  of  1852. 


I.  Of  the  Offexse. 
1.  Under  Penal  Code  of  1841. 

1.  The  offense  of  gaming  is  complete 
by  plajung  once.  Sivallow  v.  T/ie  State, 
20  Ala.  30. 

2.  Where  several  persons  are  jointly 
indicted  for  betting  at  a  faro-bank,  and 
the  evidence  shows  that  only  one  of 
them  was  engaged  in  the  betting,  he 
may  be  convicted,  and  the  .others  ac- 
quitted.    Ward  V.  The  State,  22  Ala.  16. 

3.  A  shoemaker's  shop,  in  wliich  the 
occupant,  who  was  an  unmarried  man, 
cooked  his  meals,  and  slept  on  the 
floor,  is  within  the  prohibition  of  the 
statute,  when  the  evidence  shows  that 
the  playing  was  at  night,  during  the 
session  of  the  circuit  cdurt  ;  that  the 
door  was  shut,  and  latched  inside, 
though  any  one  acquainted  with  the 
room  could  open  it  from  the  outside  ; 
that  the  persons  present  were  ten  or 
twelve  in  number  ;  that  five  or  six 
other  persons  came  to  the  door  diu'ing 
the  playing,  but  were  refused  admit- 
tance, although  most  persons,  on  being 
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recognized,  were  admitted  ;  and  that 
many  persons  passed  in  and  out  du- 
ring the  playing.  Campbell  v.  The 
State,  17  Ala.  369. 

4.  A  room  in  the  second  story  of  a 
two-storied  house,  which  is  accessible 
only  by  means  of  a  flight  of  steps 
leading  up  to  it  on  the  outside,  and 
which  is  used  by  one  of  the  proprie- 
tors of  the  house  as  abed-room,  while 
the  lower  room  is  used  by  them  for 
retailing  spirituous  liquors,  is  within 
the  proliibition  of  the  statute.  John- 
son V.  The  State,  19  Ala.  527. 

5.  An  infirmary  is  "  a  piiblic  place" 
within  the  meaning  of  the  statute. 
Flake  V.  The  State,  19  Ala.  551. 

6.  A  back  room,  occupied  by  the 
register  in  chancery  as  a  bed-room, 
and  communicating  by  a  door  with  the 
front  room,  which  was  his  office,  is  not 
•'  a  public  place"  within  the  meaning 
of  the  statute,  when  it  is  shown  that 
the  house  was  surrounded  in  the  rear 
by  a  high  fence  ;  that  the  playing  was 
at  night,  when  the  doors  were  locked, 
and  the  windows  closed  ;  that  the 
persons  present,  about  eight  in  num- 
ber, came  by  invitation  from  the  occu- 
pant of  the  room,  and  entered  through 
a  back  door,  and  not  through  the  front 
room.  Roqudmorev.  The  State,  19  Ala. 
528. 

7.  An  unoccupied  store-house,  situ- 
ated in  a  town,  and  fronting  on  the 
street,  if  habitually  resorted  to  for  the 
purpose  of  playing  cards,  comes  within 
the  provision  of  the'  statute  against 
playing  cards  at  any  "outhouse  where 
people  resort."  Sn-alloxv  v.  The  State, 
20  Ala.  30. 

8.  Under  an  indictment  for  playing 
cards  "  at  a  public  place,"  the  proof 
was,  that  there  was  a  large  assemblage 
of  persons,  on  a  public  day,' at  a  cer- 
tain store-house  in  the  coiintry  ;  that 
the  defendants,  five  in  number,  "  went 
into  a  piece  of  woods  where  the  under- 
growth was  very  thick,  and  into  a  deep 
hollow  in  said  woods,"  and  there  en- 

'  gaged  m  a  game  of  cards  ;  that,  whilst 
so  engaged,  three  other  persons  came 
to  the  same  place,  and  took  part  in 
the  game,  one  of  whom  testified  that, 
when  he  went  into  the  woods,  he  did 
not  know  where  the  defendants  werC) 
but  hunted  them  up  ;  that  he  had  never 
known  cards  to  be  played  at  that  place 
before,  but  had  known  persons,  during 


the  previous  year,  to  play  "  in  the 
piece  of  woods,  some  fifty  or  one 
hundred  yards  from  said  hollow." — 
Held,  that  the  playing  was  not  at  "  a 
j)ublic  place."  Bijthwood  v.  The  Slate, 
20  Ala.  47. 

9.  The  assemblage  of  eight  or  ten 
persons,  by  invitation,  at  a  private 
house  or  room  to  which  the  public 
have  not  the  right  to  go,  for  the  pur- 
pose ot  playing  cards,  or  participating 
in  social  amusements,  does  not  con- 
stitute such  house  or  room  "  a  public 
place "  within  the  meaning  of  the 
statute.  Coleman  v.  The  State,  20  Ala. 
51.  • 

10.  But,  if  the  occupants  of  xi  room 
are  in  the  constant  habit  of  inviting 
persons  thither  for  the  purpose  of 
playing  cards,  and  others  are  allowed 
to  come  uninvited  without  any  re- 
straint, it  is  teatimony  tending  to  prove 
the  room  "  a  public  place,"  and  the 
jury  may  so  find  it.     IB. 

11.  A  neighborhood  road  is  "a  pub- 
lic place"  within  the  meaning  of  the 
statute,  when  it  is  shown  'that  the 
playing  was  near  an  assemblage  of 
persons,  some  of  whom  were  looking 
at  the  game,  and  others  passing  about 
at  the  time.  Mills  v.  The  State,''20  Ala. 
86. 

12.  The  term  "highway,"  as  iised  in 
the  statute,  means  a  public  road, — one 
dedicated  to,  and  kept  up  by  the  pub- 
lic, as  contra-distinguished  from  a  pri- 
vate way,  or  a  neighborhood  road.  lb. 

13.  .Under  an  indictment  for  playing 
cards  "  at  a  public  place,"  proof  of 
plajdng  in  "  a  public  highway"  will 
not  authorize  a  conviction.  Bush  v. 
The  State,  18  Ala.  415. 

14.  Under  an  indictment  charging 
the  defendant,  in  different  counts, 
with  plaj'ing  cards  "at  a  highway," 
"  at  a  house  where  spirituous  liquors 
were  retailed,"  "at  a  public  place," 
and  "at  a  public  house,"  no  conviction 
can  be  had,  when  the  evidence  sIi^jws 
that  the  playing  Avas  in  a  hollow  more 
than  a  hundred  3'ards  from  a  house 
wher-e  spirituous  liquors  were  retailed, 
and  where  the  persons  present  at  the 
playing  had  been  drinking';  that  two 
persons  fii'st  went  to  the  hollow,  and, 
while  they  Avere  playing,  the  defend- 
ant and  three  other  persons  came ; 
that  the}^  could  not  be  seen  from  the 
grocery,  nor  from  the  public  road,  nor 
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could  they  see  either  the  road  or  the 
grocery  from  the  hollow  ;  that  witness 
never  had,  either  before  or  since,  seen 
any  playing  at  that  place  ;  and  that 
there  were  no  marks,  or  signs,  of  per- 
sons having  played  cards  there  pre- 
viously.    Smith  V.  The  State,  23  Ala.  39. 

2.  Under  Code  of  1852. 

15.  Under  an  indictment  for  playing 
cards  '"at  a  store-house  then  and  there 
for  retailing  spirituous  liquors,"  no 
conviction  can  be  had  upon  proof  that 
the  playing  took  place  "  near  a  house 
formerly  used  for  retailing,  but  which 
was  not  then  so  used."  Logan  v.  The 
State,  2-4  Ala.  1 82. 

16.  A  lawyer's  office,  during  the 
session  of  the  circuit  court,  is  not  "  a 
public  place"  within  the  meaning  of 
the  statute,  when  it  is  shown  that  the 
playing  was  at  night,  by  permission  of 
the  person  who  occupied  the  room  as 
a  sleeping  apartment,  when  the  doors 
were  locked,  and  the  curtains  drawn 
over  the  windows.  Burdine  v.  The 
State,  25  Ala.  60  ;  Sanders  v.  Tlie  State, 
25  Ala.  63,  note. 

17.  A  physician's  office  is  not  "a 
piiblic  place"  within  the  statute,  when 
the  playing  is  at  night,  with  closed 
doors  and  curtained  windows,  although 
it  is  also  shown  that  the  room  adjoin- 
ed a  merchant's  counting-room,  with 
which  it  communicated  by  a  door,  and 
that  the  person  wlio  occupied  it  as  a 
bed-room  was  in  the  habit  of  inviting 
his  friends  thither  for  the  purpose  of 
playing  cards.  Sherrod  v.  The  State, 
25  Ala.  T8. 

18.  On  demurrer  to  the  evidence, 
under  an  indictment  for  gan>ing,  proof 
that  the  defendant  played  a  game  of 
"ramps,"  in  a  store-house  where  spirit- 
uous liquors  were  at  the  time  retailed, 
is  sufficient  to  authorize  a  conviction. 
Brijflnv.  The  State,  26  Ala.  65. 

19.  So,  also,  proof  that  the  defend- 
ant and  another  person  "  each  put  up 
money,  and  threw  dice  for  it,  by  pla- 
cing the  dice  hi  a  box  and  throwing 
three  times  each,  the  one  throwing 
the  highest  number  taking  the  money," 
will  support  a  con^^ction, "although  it 
is  also  shown  "  that  the  mode  of  pro- 
cedure, and  of  throwing  the  dice,  was 
the  same  as  in  the  case  of  raffling  for 


property."    Jones  v.  Tlie  State,  26  Ala. 
155. 

20.  If  A  and  B  are  jointly  indicted 
and  tried  for  gaming,  and  the  evidence 
shows  that  A  and  others  played  at  one 
time  when  B  was  not  present,  and  that 
B  and  others  played  at  another  time 
when  A  was  not  present,  no  convic- 
tion can  be  had  against  them.  Elliott 
V.  The  State,  26  Ala.  78. 

21.  Under  an  indictment  for  betting 
"  at  a  game  of  pool  at  a  public  place," 
the  defendant  may  be  convicted  on 
proof  that  he  played  pool  at  a  table 
regularly  licensed  for  billiards.  Rodg- 
ers  V.  The  State,  26  Ala.  76. 

22.  The  term  "public  place,"  as  used 
in  the  statute,  does  not  include  any  of 
the  places  thereinbefore  specifically 
enumerated,  but  embraces  all  other 
piiblic  places,  whether  they  are  public 
per  se,  or  become  public  merely  by 
force  of  circumstances  ;  and  therefore, 
if  the  evidence  shows  that  the  defend- 
ants played  at  '•  a  public  house,"  they 
cannot  be  convicted  of  playing  at  "  a 
public  place."  Windham  v.  The  State. 
26  Ala.  69  ;  McCauhy  v.  The  State,  26 
Ala.  135  ;  Sweeney  v.  The  State,  28  Ala. 
47  ;  Huffman  v.  the  State,  28  Ala.  48. 

23.  When  the  gaming  is  at  "a  public 
house,"  or  at  any  one  of  the  other 
places  specifically  enumerated  in  the 
statute,  no  matter  what  secrecy  may 
be  used,  nor  how  few  the  number 
present,  it  is  a  violation  of  the  statute. 
Windham  v.  The  State,  26  Ala.  69. 

24.  A  room  in  a  warehouse  for  stor- 
ing cotton  on  the  bank  of  a  navigable 
river,  which  is  used  by  the  clerk  both 
for  the  transaction  of  business  and  as 
a  bed-room,  is  "a  puljlic  house"  within 
the  meaning  af  the  statute,  but  not 
"  a  public   place."     lb. 

25.  A  lawyer's  office,  though  "a  pub- 
lic house"  within  the  meaning  of  the 
statute,  is  not  "  a  public  place."  3Ic- 
Cauley  v.  The  State,  26  Ala.  135. 

26.  A  room  on  the  second  floor  of  a 
two-storied  house,  used  and  occupied 
by  the  defendant  as  abed-room,  is  not 
brought  within  the  prohibition  of  the 
statute,  by  the  mere  fact  that  the  lower 
story  is  used  by  another  person  for 
the  sale  of  spirituous  liquors.  Dale 
and  Underwood  v.  The  State,  21  Ala.  31. 

27.  A  store-house .  in  the  country  is 
'  a  public  house"  within  the  meaning, 
of  the   statute  ;  and  if  it   consists   of 
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only  two  rooms,  one  above  t^e  other, 
and  both  controlled  by  tlie  owner,  wlio 
uses  the  lower  room  as  his  store,  the 
upper  room  is  also  witliin  the  y)rolii- 
bition  of  the  statute,  unless  it  affirma- 
tively appears  that  it  is  not  used  as  an 
appendage  to  the  store,  nor  in  eonncu- 
tion  with  the  store  for  the  convenience 
and  accommodation  of  the  owner,  his 
employees  or  customers,  but  is  occu- 
pied for  some  justifiable  private  piu'- 
pose,  entirely  disconnected  from  the 
business  of  the  store  and  the  conve- 
nience of  the  customers.  Brown  v. 
The  State,  27  Ala.  47  ;  Sweeney  v.  The 
State,  28  Ala.  47. 

28.  If  a  country  store-house  consists 
of  two  rooms,  both  of  which  are  under 
the  control  of  the  same  person,  the 
front  room  being  used  as  a  dry-goods 
store,  it  is  prima  facie  an  entirety  ; 
and,  though  this  presumption  may  be 
overcome  by  proof  that  the  two  rooms 
are  entirely  disconnected,  and  appro- 
priated to  distinct  and  separate  uses, 
yet  it  is  not  repelled  by  proof  that  the 
back  room  was  used  as  a  bed-room  by 
one  of  the  proprietors  of  the  store, 
who  was  an  unmarried  man, — that  no 
goods  were  kept  or  sold  there,  no  ac- 
counts settled  there,  and  that  witness 
never  had  seen  any  of  the  customers 
of  the  store  use  it  for  any  purpose. 
Huffman  v.  The  State,  29  Ala.  40. 

29.  A  house  occupied  by  the  keeper 
of  a  public  toll-bridge,  and  consisting 
of  two  rooms,  which  communicate 
with  each  other  bj'  a  door,  is  prima 
facie  an  entirety  ;  and  if  the  front  room 
is  appropriated  to  such  uses  as  consti- 
tute it  "  a  public  house"  wathin  the 
meaning  of  the  statute,  the  back  room 
is  also  within  the  prohibition,  though 
used  only  as  abed-room  by  the  keeper 
of  the  bridge,  an  unmarried  man. 
Arnold  V.  The  States  29  Ala.  46. 

30.  If  such  house  is  merely  the 
private  residence  of"  the  keeper  of  the 
bridge,  it  is  not  within  the  statute, 
although  occasional  settlements  for 
toll  are  therein  made  ;  but,  if  the  front 
room  is  appropriated  to  the  transac- 
tion of  the  business  of  the  bridge, 
such  as  keeping  books,  settling  ac- 
counts, &c.,  and  is  occupied  by  the 
keeper  subject  to  such  appropriation, 
and  persons  having  business  connected 
with  the  bridge  are  invited  or  licensed 
to  go  there  by  the  very  nature  of  the 


business  to  Avhich  it  is  appropriated, 
it  then  becomes  "a  jiublic  house"  with- 
in the  meaning  of  the  statute.     Ih. 

II.  Of  tue  Indictmknt. 

1.   Under  Penal  Code  of  1841. 

31.  An  indictment  for  gaming,  at  any 
one  of  the  places  B])ftcifical]y  named 
in  the  statute,  must  be  equally  specific 
in  charging  the  offense.  Bufik  v.  The 
State,  18  Ala.  415. 

32.  An  indictment  for  playing  cards 
"at  a  public  place"  is  sufficiently  de- 
finite. Roquemore  v.  The  State,  19  Ala. 
528;  Flake  V.  The  State,  19  Ala.  551. 

33.  Two  or  more  persons  may  be 
jointly  indicted  for  betting,  or  being 
concerned  in  betting,  at  a  faro-bank. 
Ward  V.  Tlie  State,22  Ala.  16  ;  Swallow 
V.  The  State,  22  Ala.  20. 

34.  Betting,  and  being  concerned  in 
betting  at  a  faro-bank,  are  different 
grades  of  the  same  ofiense,  and  may 
properly  be  charged  in  the  same 
count.     lb. 

35.  A  count  charging  the  defendant 
with  betting  at  a  certain  game  of  cards. 
"  called  farq,"  is  sufficiently  certain.  lb. 

2.   Under  Code  of  1852. 

36.  An  indictment  for  gaming,  which 
charged  that  the  defendants  "  played 
at  a  game  with  cards,  or  dice,  or  some 
device  or  substitute  therefor,  at  a 
tavern,  inn,  store-house  for  retailing 
spirituous  liquors,  or  house  or  place 
where  spirituous  liquors  were  at  the 
time  retailed  or  given  away,  or  at  an 
outhouse  where  people  resorted."  held 
sufficient  on  demurrer  and  not  violative 
of  the  tenth  section  of  the  first  article 
of  the  State  constitution.  Burdine  v. 
The  State,  25  Ala.  60  ;  Sherrod  v.  The 
State,  25  Ala.  78. 

37.  An  indictment  for  betting  "  at  a 
game  of  pool  at  a  ]iublic  place  enu- 
merated in  section  3243  of  the  Code." 
or  (as  alleged  in  another  count)  '■  at  a 
house  where  spirituous  liquors  were 
retailed,"  conforms  substantially  to  the 
requisitions  of  the  Code,  and  is  there- 
fore suflicient.  Rodgers  v.  The  State, 
26  Ala.  76. 
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GAMING-TABLES. 

(Statutory  Provisions  :  Code.    §§  3249-53  v  Oay's 
Higest,  pp.  433-4,  ^§  12,  14,  15,  16,  19.) 

T.  Of  the  Offense. 
II.  Of  the  Ixdictme.nt. 


I.  Of  tue.  Offense. 

1.  To  constitute  a  violation  of  the 
statute  against  keeping  a  billiard-table, 
in  connection  with  a  house  where 
spirituous  liquors  are  retailed,  as  an 
appendage  thereto,  it  is  not  necessary 
that  the  billiard-table  should  be  kept 
in  the  same  room,  or  under  the  same 
roof,  where  the  spirituous  liquors  are 
retailed;  if  the  one  is  contiguous  to 
the  other,  and  forms  part  and  parcel 
of  the  same  establishment,  it  is.  withiit 
the  statute.  Smith  v.  The  £tate,  22 
Ala.  54. 

2.  A'license  to  keep  a  billiard-table 
does  not  authorize  its  use  for  the 
game  of  pool ;  and  therefore,  under 
an  indictment  for  betting  "  at  a  game 
of  p(Jol  at  a  public  place  enumerated 
in  section  3243  of  the  Code,"  proof 
that  the  defendant  pla^'ed  pool  at  a 
table  regularly  licensed  for  billiards, 
will  support  a  conviction.  Rodgers  v. 
The  State,  26  Ala.  76. 

II.  Of  the  Indictment. 

3.  An  indictme"nt  for  permitting  a 
gaming-table  to  be  exhibite^I-  and  car- 
ried on  in  a  house  occupied  by  the 
defendant,  if  it  describes  the  offense 
in  tlie  language  of  the  statute,  is  suffi- 
cient.    Ciar/cv.  The  State,  19  Ala.  552. 

4.  Such  an  indictment  need  not  al- 
lege the  name  of  the  person  by  whom 
the  table  wag  exhibited,  or  that  his 
name  is  unknown  ;  nor  is  it  necessary 
to  aver  that  the  defendant  does  not 
come  within  the  proviso  of  the  statute. 
lb. 

5.  An  indictment  for  keeping  a  bil- 
liard-table, in  connection  with  a  house 
Avhcre  spirituous  liquors  are  retailed, 
and  as  an  appendage  thereto,  is  suffi- 
cient when  it  pursues  the  words  of 
the  statute  literally.  Smith  v.  The 
State,  22  Ala.  54. 

G.  Two  or   more   persons   may   be 


jointly  indicted  for  betting,  or  being- 
concerned  in  betting,  at  a  faro-bank. 
Ward  v.  The  State,  22  Ala.  16;  Swallov: 
V.  The  State,  22  Ala.  20. 

1.  Betting,  and  being  concerned  in 
betting,  at  a  faro  bank,  being  different 
grades  of  the  same  offense,  may  prop- 
erly be  charged  in  the  same  count.    lb. 

8.  A  couait  which  charges  that  the 
defendant  bet  "at  a  certain  game  of 
cards,  "called  faro,"  is  sufficiently  cer- 
tain,    lb. 

9.  An  indictment  for  betting  "  at  a 
game  of  pool  at  a  house  where  spirit- 
uous liquors  were  retailed,"  or  (as 
alleged  in  another  count)  "  at  a  public 
place  enumerated  in  section  3243  of 
the  Code,"  conforms  substantiallj^  to 
the  requisitions  of  the  Code,  and  is 
therefore  sufficient.  Rodgers  r.  The 
State,  26  Ala.  76. 
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HANDWRITING. 

See  Evidence,  IV. 
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HOMICIDE. 

(Statutory  Provision.?  :  Cotle,  ^§  30SO-S8.  3'205-C. 
3312-14  ;  App.  to  Code,  698-700  ;  Clay's  Digest, 
412-14,  ^§  1-10  ;  lb.  472,  ^^  2,  7.) 

I.  Of  the  Offense. 

1.  Murder. 

2.  Manslaugliter. 

3.  J/2    Self-Defciise,   or-  to   Prevent 

Trespass. 

4.  Bi/  or  upon  Slave. 

5.  Hotv  Affected  by  Erroneous  Treat- 

ment of  Wound. 

II.  Of  the  Indictment. 

1.  Form  and  Sufficiency. 

2.  Service  of  Copy  on  Defendant. — 

See  Indictment,  YI. 

III.  Of  the  Evidence. 

1.  Admissions  and  Confessions. 
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2.  Character  of  Accused. 

3.  Character,  Conduct,  and  Threats 

of  JJeceaacd. 

4.  Dijing  Declarations  of  Deceased. 

5.  Identity  of  Accwied  and  Stayer. 
i\.  Malice,  Motive,  or  Intention 

7.  Variance. 

IV.  Of  the  Verdict  and  Judgment. 


I.  Of  the  Offexse. 
1.  Murder. 

1.  Upon  the  evidence  set  out  in  the 
hill  ot"  exceptions  in  tliis  cnse,  the  de- 
fendant was  held  entitled  to  hail,  as  a 
matter  of  right,  because  the  court 
could  not  say,  upon  that  evidence, 
that  he  was  guilty  of  murder  in  the 
iirst  degree,  as  defined  by  section  3080 
of  the  Code.  Ex  parte  Banks,  28  Ala. 
89. 

2.  If  A  and  B,  bj'  pre-concert,  make 
an  attack  on  C,  in  which  D,  not  being 
privy  to  their  common  design,  partici- 
pates ;  this  will  not  be  murder  in  D,  if 
death  ensues  from  wounds  inflicted  by 
either  A  Or  B.  Frank  i\  The  State,  27 
Ala.  37. 

3.  If  one  see  another  about  to  per- 
petrate a  felony,  he  may  use  such  force 
to  prevent  it  as  may  be  necessary  ; 
and  if,  while  so  engaged,  he  is  inten- 
tionally killed,  it  is  murder  in  the  slay- 
er,    mi  V.  Tlie  State,'  25  Ala.  15. 

4.  If  one  man  deliberately  kill  an- 
other, to  prevent  a  mere  trespass  upon 
property,  whether  such  trespass  could 
or  could  not  be  otherwise  prevented, 
it  is  murder.  Harrison  v.  The  Stale,  24 
Ala.  67. 

5.  A  mere  civil  trespass  upon  a 
man's  house,  unaccompanied  by  such 
force  as  would  make  it  a  breach  of  the 
peace,  is  not  a  sufficient  provocation 
to  reduce  the  killing  of  the  trespasser 
to  manslaughter,  if  committed  under 
circumstances  from  which  th\3  law 
would  imply  malice  ;  as  witji  a  deadly 
weapon.  Carroll  v.  The  State,  23  Ala. 
28. 

G.  If  a  slave  resists  the  authority  of 
his  master  by  physical  force,  in  a  per- 
sonal conflict,  and  in  that  resistance 
kills  his  master,  he  cannot  reduce  the 
crime  from  murder  to   manslaughter. 


by  showing  that  ii^  the  coninienccnicnt 
of  tlie  resistance  he  had  no  intontidii 
to  take  life.  Dave  v.  Tlte  Slate,  22  Ala. 
23. 

7.  Mere  words  are  not,  in  any  case, 
srdlicient  ])rovocation  to  reduce  the 
crime  of  mnrjler  to  manslaughter;  nor 
is  any  provocation  sufTicient,  wliere 
express  malice  is  shown.  Felix  v.  The 
Slate.  IH  Ala.  720. 

2.  ManslaugJiter. 

8.  If  an  act  amounting  to  man- 
slaughter is  voluntarily  committed,  the 
statute  fixes  the  grade  of  the  offense, 
without  regard  to  the  circumstances  of 
provocation,  and  pronounces  it  man- 
slaughter in  the  first  degree.  Oliver 
V.  The  State,  17  Ala.  .587. 

9.  Where  one  kills  another,  without 
necessity,  with  a  deadl}^  weapon,  the 
law,  in  the.  absence  of  proof  that  it 
was  accidental,  will  impl}-  that  the  act 
was  voluntary.     lb. 

3.  In  Self-Defense,  or  to  Prevent  Trespo^ss. 

10.  To  excuse  a  homicide,  on  the 
ground  of  self-defense,  there  must  exist 
an  actual  necessity,  on  the  part  of  the 
slayer,  to  kill  in  order  to  prevent  the 
commission  of  a  felony,  or  great  bodily 
harm ;  or  a  reasonable  belief  in  his 
mind  that  such  necessity  exists.  Kolcs 
V.  The  State,  2G  Ala.  31. 

11.  If  one  has  reasonable  apprehen- 
sion of  great  personal  violence,  in- 
volving imminent  peril  to  life  or  limb, 
he  has  the  right  to  protect  himself, 
even  at  the  expense  of  his  assailant's 
life,  if  such  iirotection  cannot  be  oth- 
erwise secured.  Holmes  v.  The  State. 
23  Ala.  17. 

12.  The  necessity  that  will  justify 
the  taking  of  life  need  not  be  actual, 
but  the  circumstances  miist  be  such 
as  to  impress  the  mind  of  the  slayer 
with  a  reasonable  belief  that  such 
necessity  is  impending.  Oliver  v.  Tlie 
State,  17  Ala.  587  ;  Carroll  v.  The  State. 
23  Ala.  28.- 

13.  It  is  not  sufficient,  to  justify  the 
killing,  that  the  deceased  had  the 
means  at  hand  to  effect  a  deadly  pur- 
pose, but  he  must  have  indicated,  by 
some  act  or  demonstration,  at  the  time 
of  the  killing,  a  present  intention  to 
carry  out  sucli  purpose,  thereby  in- 
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diicing  a  reasonable  belief  in  the  mind 
of  the  slayer  that  it  was  necessary  to 
take  life  in  order  to  save  his  own  ; 
;ind  if  the  evidence  shows  no  such  act 
or  demonstration,  no  question  on  the 
law  of  self-defense  arises.  Harrison  v. 
The  State,  24  Ala.  67.  See,  also,  Dill 
t.  The  State,  25  Ala.  15. 

14.  An  act  performed  by  a  quick, 
impulsive,  blood-thirsty,  Abandoned 
man  may  afford  much  stronger  evi- 
dence that  the  life  of  the  assailed  was 
in  imminent  peril,  than  if  performed 
by  one  known  to  possess  an  entirely 
different  character  and  disposition,  and 
might  very  reasonably  justify  a  resort 
to  more  prompt  measures  of  self-pres- 
ervation ;  but  however  bad  and  des- 
perate the  character  of  the  deceased 
may  have  been,  and  however  many 
threats  he  may  have  made,  he  forfeits 
no  right  to  his  life,  until,  by  an  actual 
attempt  to  execute  his  threats,  or  by 
some  act  or  demonstration  at  the  time 
of  the  killing,  taken  in  connection 
with  such  character  and  threats,  he 
induces  a  reasonable  belief  in  the 
mind  of  the  slayer,  that  it  is  necessary 
to  deprive  him  of  life  in  order  to  save 
his  own,  or  to  prevent  some  felony 
upon  his  person.  In  such  cases,  the 
act  and  the  status  of  the  actor  must  be 
taken  together,  in  order  to  arrive  at  a 
just  conclusion  respecting  its  nature. 
'Pritchett  c.  The  State,  22  Ala.  39. 

15.  Whether  the  circumstances  are 
such  as  to  create  a  reasonable  belief 
in  the  mind  of  the  slayer  that  a  neces- 
sity for  taking  life  exists,  is  a  question, 
for  the  jury,  in  the  solution  of  w^hich 
they  niaj"  consider  the  condition  of 
both  the  parties.  Oliver  v.  The  State, 
17  Ala.  587. 

16.  The  law  will  justify  the  taking 
of  life,  when  necessary  to  prevent  the 
commission  of  a  felony,  but  not  to 
prevent  the  commission  of  a  mere 
trespass  on  tl>e  person  or  property  of 
the  slayer.     lb. 

17.  If  one  man  kill  another,  to  pre- 
vent a  mere  trespass  upon  propert}-, 
whether  such  trespass  could  or  could 
not  be  otherwise  prevented,  it  is  mur- 
der.    Harrison  v.  The  State,  24  Ala.  67. 

18.  While  every  citizen  has  the  right 
to  resist  any  attempt  to  put  an  illegal 
restraint  upon  his  liberty,  his  resist- 
ance must  not  be  in  enormous  dis- 
proportion to  the    injury  threatened  : 


he  has  no  right  to  kill,  to  prevent  a 
mere  trespass, which  is  unaccompanied 
by  any  imminent  danger  of  great  bod- 
ily harm  or  felony,  or  which  does  not 
produce  in  his  mind  a  reasonable  be- 
lief of  such  danger.  Noles  v.  The 
State,  26  Ala.  ai. 

19.  A  mere  civil  trespass  upon  a 
man's  house,  not  accompanied  by  such 
force  as  would  make  it  a  breach  of 
the  peace,  is  not  a  sufficient  provoca- 
tion to  reduce  the  killing  of  the  tres- 
passer to  manslaughter,  if  committed 
under  circumstances  from  which  the 
law  would  imply  malice ;  as,  with  a 
deadly  weapon.  If  the  trespass  is 
forcible,  the  owner  may  resist  the  en- 
try ;  but  he  has  no  right  to  kill  the 
assailant,  unless  it  is  rendered  neces- 
sary to  prevent  a  felonious  destruction 
of  his  property,  or  to  defend  himself 
against  loss  of  life  or  great  bodily 
harm.  If  he  kills  the  assailant,  when 
there  is  not  a  reasonable  ground  for 
apprehending  imminent  danger  to  his 
person  or  property,  it  is  manslaughter; 
and  if  done  with  malice,  express  or 
implied,  it  is  murder.  But  if  the  as- 
sault is  made  under  circumstances 
which  would  create,  in  the  mind  of  a 
reasonable  man,  a  just  apprehension 
of  imriiinent  danger  to  his  person  or 
property,  the  owner  may  lawfully  act 
upon  appearances,  and  kill  the  assail- 
ant, since  the  law  does  not  require 
that  the  danger  should  be  real.  Car- 
roll V.  The  State,  23  Ala.  28. 

20.  An  entry  into  a  man's  house, 
after  a  warning  not  to  enter,  does  not 
amount  to  a  forcible  trespass.     lb. 

21.  A  constable  who  attempts  to 
execute  a  warrant,  which  shows  on  its 
face  that  it  was  issued  without  au- 
thority, may  be  treated  as  a  trespasser. 
Noles  V.  The  State,  24  Ala.  672. 

4.  By  or  upon  Slave. 

22.  A  slave  may  be  convicted  of 
muriler  for  the  homicide  of  another 
slave.  Seabor7i  and  Jim  v.  The  State. 
20  Ala.  15. 

23.  If  a  slave  throws  off  the  au- 
thority of  his  master,  puts  himself  in 
a  hostile  attitude,  resists  his  dominion 
and  control  by  physical  force,  evincing 
by  his  acts,  while  in  a  personal  conflict 
with  the  master,  a  design  to  make  that 
resistance  effectual  by   escaping  from 
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his  dominion  and  authority,  the  master 
has  the  right  to  employ  such  means, 
and  so  much  force  to  any  extent,  as 
may  be  necessary  to  subdue  him ;  but 
if  the  slave  is  not  resisting  by  physi- 
cal force  or  hostile  acts,  and  is  simply 
in  a  state  of  disobedience,  without 
personal  violence  towards  his  master, 
then  the  master  can  only  administer 
such  punishment  as  is  appropriate  to 
the  case,  without  endangering  life  or 
limb.  Dave  v.  The  State,  22  Ala.  23  ; 
Eskridge  v.  The  State,  25  Ala.  30. 

24.  When  a  slave  resists  the  au- 
thority of  his  master  by  physical  force, 
and  in  a  personal  conflict  kills  him,  he 
cannot  reduce  the  crime  from  murder 
to  manslaughter,  by  showing  that  he 
had  no  design  in  the  commencement 
of  the  resistance  to  take  life.  Dave  v. 
The  State,  22  Ala.  23. 

25.  The  slave  undoubtedly  has  the 
natural  right  of  self-defense  ;  but,  in. 
order  to  avail  himself  of  this  for  th« 
justification  of  his  acts,  he  must  not 
himself  be  a  wrong-doer.     lb. 

26.  If  a  slave,  in  the  unjustifiable 
attempt  to  commit  an  assault  and  bat- 
tery on  another  slave,  kill  a  white 
person  by  misadventure,  he  is  guilty 
of  involuntary  manslaughter  under 
section  3312  of  the  Code.  Bob  v.  The 
State,  29  Ala.  20. 

5.  How  Affected  by  Erroneous  Treatment 
of  Wound. 

27.  Where  death  is  caused  by  a 
wound,  the  person  who  inflicted  it  is 
responsible  for  its  consequences,  al- 
though the  deceased  might  have  re- 
covered by  the  exercise  of  more  care 
and  prudence.  McAllister  v.  The  State, 
17  Ala.  434. 

28.  If  the  wound  inflicted  was  not 
dangerous  in  itself,  and  the  death  of 
the  petson  wounded  was  evidently 
caused  by  the  grossly  erroneous  sur- 
gical treatment  of  it,  the  person  who 
inflicted  it  will  not  be  accountable ; 
but  if  the  wound  was  mortal,  or  dan- 
gerous, he  cannot  shelter  himself  under 
the  plea  of  erroneous  treatment.  Par- 
sons V.  The  State,  21  Ala.  300. 

29.  Where  the  evidence  was  con- 
flicting, whether  the  deceased  came  to 
his  death  from  the  effects  of  the  wound 
inflicted  by  the  prisoner,  or  from  the 
improper  treatment  of  the  sm-geon  in 


sewing  it  up  ;  and  the  prisoner's  coun- 
sel requested  the  court  to  charge  the 
jury,  that  if  the  wound  was  not  mor- 
tal, and  it  clearly  appeared  that  the 
deceased  came  to  his  death  from  the 
erroneous  treatment,  and  not  from  the 
wound,  they  must  acquit  the  prisoner  ; 
which  charge  the  court  gave,  bht  with 
this  qualification,  "  that  if  the  ill- 
treatment  relied  on  was  the  sewing  up 
of  the  wound,  the  defendant  would 
not  be  excused  if  otherwise  guilty," — 
held,  that  the  qualification  was  errone- 
ous,    lb.       '. 

II.  Of  the  Indictment.  - 

1.  Form  and  Sufficiency. 

30.  The  form  of  an  indictment  for 
murder  prescribed  by  the  Code, ' 
(p.  698,)  is  not  violative  of  any  pro- 
vision of  the  State  or  Federal  consti- 
tution;  nor  is  it  objectionable  because 
it  does  not  distinguish  between  the 
different  degrees  "of  murder,  and  does 
not  aver  that  the  offense  was  commit- 
ted within  the  body  of  the  county. 
Noles  V.   The  State,  24  Ala.  672. 

31.  Under  an  indictment  for  the 
murder  of  a  white  person,  whether 
framed  under  the  Code  or  as  at  com- 
mon law,  a  slave  cannot  be  convicted 
of  involuntary  manslaughter.  Bob  v. 
The  State,  29  Ala.  20. 

32.  If  the  indictment  charges  that  A 
gave  the  mortal  blow,  and  that  B  and 
C  were  present  aiding  and  abetting, 
while  the  evidence  shows  that  B  struck 
theblow,  and  that  A  and  C  were  pres- 
ent aiding  and  abetting  ;  this  is  not  a 
material  variance,  for  the  blow  is  ad- 
judged, in  law,  to  be  the  sti'oke  of 
every  one  of  them.  Brister  t.  TIic 
State,  26  Ala.  107. 

33.  The  designation  of  the  deceased 
as  a  "free  negro,"  though  an  unneces- 
sary allegation,is  matter  of  description, 
and  must  be  proved  as  laid  :  proof 
that  he  was  a  mulatto  will  not  sustain 
the  allegation.  Felix  v.  The  State,  18 
Ala.  720. 

34.  In  an  indictment  against  a  slave, 
for  murder,  the  name  of  his  owner 
must  be  alleged  ;  and  an  allegation 
that  he  is  the  property'  of  "  the  late 
W.  C,"  is  not  sufficient.  Pleasant  v. 
The  State,  17  Ala.  190. 
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2.  Service  of  Copy  on  Defendant. 

Sec   IXDICTMENT,   VI. 

III.  Of  the  Evidence. 
1.  Admissions  and  Confessions. 

35.  Confessions  of  guilt,  voluntarily 
made  by  the  defendant  after  hp  was  ar- 
rested, and  whilst  his  hands  and  feet 
were  tied,  are  competent  evidence 
against  him.  Franklin  v.  The  State,  28 
Ahi.  9. 

3G.  The  general  rules  stated,  which 
should  govern  the  court  in  deciding 
upon  the  competency  of  confessions, 
and  the  jury  in  determining  their  cred- 
ibility and  effect ;  distinction  also 
stated  between  the  respective  spheres 
of  the  conrt  and  jury.  Under  these 
rules,  the  confessions  in  this  case  were 
held  to  have  been  improperly  admit- 
ted ;  but  the  question  turned  upon  the 
construction  of  the  objections  shown 
bv  the  bill  of  exceptions.  Brister  v. 
the  State,  26  Ala.  107. 

37.  On  the  trial  of  several  slaves  for 
the  murder  of  another  slave,  a  witness 
for  the  State  (one  B.)  testified,  that  he 
came  up  with  the  defendants  immedi- 
ately after  the  fight,  going  towards  the 
house  of  one  W. ;  that  one  of  them 
was  bleeding  profusely  from  a  wound 
on  the  back  of  his  head ;  that  on  his 
inquiring  ho^V  it  happened,  Frank  (one 
of  the  defendants)  gave  him  a  false 
account  of  the  fight,  and  said  that  the 
deceased  (who  had  gon,e  off  wounded, 
and  afterwards  died  from  the  effects 
of  the  wound)  was  not  much  hurt,  and 
had  gone  home,  "and  witness  said,  that 
he  evidently  tried  to  conceal  the  fact 
that  any  serious  hurt  had  been  done 
to  any  one  in  the  fight;"  that  ho  con- 
tinued the  conversation  until  he  got  to 
W.'s  house,  and  then  went  in,  and 
brought  W.  out  into  the  yard  where 
the  slaves  were.  W.  was  afterwards 
introduccfl  as  a  witness  by  the  prison- 
ers, and  testified,  that  he  came  but  im- 
mediatcl}'  upon  B.'s  going  into  the 
liouse,  and  that  B.  came  back  into  the 
yard  with  him ;  "and  the  prisoners 
then  offered  to  prove  by  him,  that 
vyhcn  he  came  out,  Frank,  in  reply  to 
questions  propounded  by  him,  made  a 
full  and  fair  statement  of  all  that  had 
occurred  in  the  fight, — the  wounds 
which  he  had  inflicted  on  the  deceased. 


the  manner  in  which  the  fight  had 
been  brought  about,  and  the  way  in 
which  he  had  been  wounded."  Held, 
that  these  declarations  were  compe- 
tent evidence  for  the  prisoners  ;  being 
a  continuation  of  the  conversation 
commenced  with  B.,  although  he  did 
not  hear  them  ;  and  tending  to  rebut 
the  truth  of  his  statement  as  to  Frank's 
intentional  concealment  of  the  facts. 
Frank  v.  The  State,  27  Ala.  37. 

38.  The  prisoner's  confession  cannot 
be  rejected  as  evidence,  merely  be- 
cause the  question,  to  which  it  was  a 
reply,  assumed  his  guilt.  Carroll  v. 
The  State,  23  Ala.  28. 

39.  Where  the  officer,  who  was  con- 
veying him  to  jail  after  his  commit- 
ment, asked  him,"  whether,  if  it  was 
to  do  over  again,  he  would  do  it ;"  to 
which  the  prisoner  replied,"  "yes 
Sir-ree  Mob;"  held,  that  the  question 
and  answer  were  admissible  evidence  ; 
and  that,  in  making  this  reply,  the 
prisoner's  "  manner  waS  short "  was 
also  competent  evidence.     lb. 

40.  The  prisoner's  confession,  that 
he  had  assisted  to  get  another  man  out 
of  jail,  whose  father  would  aid  him  in 
escAping,  and  the  fact  that  the  lather 
had  twice  come  to  the  jail  where  the 
prisoner  was  confined,  are  admissible 
evidence  against  him.  •  Campbell  v. 
The  State,  23  Ala.  44. 

41.  The-declarations  of  the  prisoner 
cannot  be  given  in  evidence  in  his  fa- 
vor, even  for  the  avowed  purpose  of 
bringing  out  the  reply  of  the  witness 
to  whom  they  were  made,  unless  they 
constitute  a  part  of  a  conversation 
elicited  by  the  State  ;  and  a  letter  writ- 
ten for  the  prisoner  by  the  witness, 
while  they  were  in  jail  together,  is  in- 
admissible on  the  same  ground,    lb. 

42.  The  declarations  of  the  prison- 
er, made  after  the  commission  of  the 
act,  are  not  competent  evidence  for 
him  as  original  and  independent  testi- 
mony, when  they  form  no  part  of  the 
res  gestcc.  Oliver  v.  The  State,  17  Ala. 
587. 

43.  A  slave's  voluntary  confessions 
of  guilt  are  admissible  evidence  against 
him  :  that  he  is  a  slave,  ignorant,  and, 
to  some  extent,  unacquainted  with  the 
consequences  which  may  attend  them, 
are  facts  which  should  be  considered 
by  the  jury,  in  connection  with  the 
confessions,  in  ascertaining  the  weight 
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to  be  given  to  them,  but  wliich  do  not 
uffect  their  conipctcncy.  Seaborn  and 
Jim  V.  The  State,  20  Ala.  15. 

44.  Wlierc  a  slave's  confessions  arc 
•offered  in  evidence  against  him,  and 
it  is  shown  that  they  were  made  to  a 
person  in  whose  charge,  after  having 
been  arrested  and  tied,  he  was  left  by 
his  master,  the  fact  that  the  master 
"had  always  been  in  the  habit  of  tying 
his  slaves,  when  tli^ey  were  charged 
with  any  matter,  and  whipping  them 
until  they  confessed  the  truth,  and 
that  he  had  frequently  treated  the  pri- 
soner in  the  same  way,"  is  proper  evi- 
dence for  the  consideration  of  the 
court,  in  determining  the  competency 
of  the  confessions.  Spencer  v.  The 
State,  17  Ala.  192. 

2.  Character  of  Accused. 

45.  Evidence  of  the  prisoner's  pre- 
vious good  character  is  proper  for  the 
consideration  of  the  jury,  not  only 
where  a  doubt  exists  upon  the  other 
proof,  but  even  to  generate  a  doubt  as 
to  his  guilt.  Felix  v.  The  State,  18  Ala. 
720. 

3.  Character,    Conduct,  and   Threats  of 
Deceased. 

46.  An  act  performed  by  a  quick, 
impulsive,  blood-thirsty,  abandoned 
man  may  afford  much  stronger  evi- 
dence that  the  life  of  the  assailed  was 
in  imminent  peril,  than  if  performed 
by  one  known  to  possess  an  entirely 
different  character  and  disposition,  and 
might  very  reasonably  justify  a  resort 
to  more  prompt  measures  of  self-pres- 
ervation ;  but  however  bad  and  des-r 
perate  the  character  of  the  deceased 
may  have  been,  and  however  many 
threats  he  may  have  made,  he  forfeits 
no  right  to  his  life^  until^  by  an  actual 
attempt  to  execute  his  threats,  or  by 
some  act  or  demonstration  at  the  time 
of  the  killing,  taken  in  connection 
with  such  character  and  threats,  he 
induces  a  reasonable  belief  in  the 
mind  of  the  slaj'^er,  that  it  is  necessary 
to  deprive  him  of  life  in  order  to  save 
his  own,  or  to  prevent  some  felony 
upon  his  person.  In  such  cases,  the 
act  and  the  status  of  the  actor  must  be 
taken  together,  in  order  to  arrive  at  a 
iust  conclusion  respecting  its  nature;. 
'Pritchett  v.  The  State,  22  Ala.  39. 


47.  When  a  homicide  is  committed 
under  such  circumstances  as  tend  to 
show  that  the  slayer  acted  in  self- 
defense,  the  previous  tlireats  of  the 
deceased,  and  his  conduct  upon  the 
fatal  occasion,  construed  with  reference 
to  his  known  character  and  peculiari- 
ties, having  relation  to  such  conduct, 
and  tending  to  explain  it,  enter  into, 
and  form  parts  of  the  transaction, 
and  may  properly  be  received  in  evi- 
dence,    lb. 

48.  The  character  of  the  deceased 
as  a  A'iolent,  turbulent,  Vjlood-thirsty 
man,  when  it  qualifies,  exp)lains,  and 
gives  point  and  meaning  to  his  con- 
duct, and  tends  to  produce  in  the  mind 
of  the  slayer  a  reasonable  belief  of 
imminent  danger,  is  competent  evi- 
dence for  the  defendant;  and  there 
are  cases,  also,  in  which  it  may  be 
looked  to,  in  determining  the  amount 
of  provocation,'  and  thus  fixing  the 
degree  of  the  homicide  ;  but  the  facts 
of  this  case  do  not  justify  its  admis- 
sion on  either  ground.  Franklin  v. 
Tlie  State,  29  Ala.  14. 

49.  The  violent  character  of  the 
deceased  cannot  be  established  by 
proof  of  isolated  facts.     lb. 

50.  Threats  made  by  the  deceased 
against  the  defendant,  were  rejected 
in  this  case,  because  it  was  not  shown 
that  they  Avere  comraunicat'ed  to  the 
defendant  before  the  killing  ;  but  the 
court  further  said,  "We  will  not  un- 
dertak-e  to  say  that  no  case  could 
occur,  in  which  such  threats,  although 
unknown  to  the  prisoner,"  might  be 
admissible."  Poicell  v.  The  State,  19 
Ala.  577. 

51.  A's  a  general  rule,  threats  of 
personal  violence  made  by  the  deceas- 
ed against  the  prisoner,  and  not  com- 
municated to  him,  can  only  be  received 
ki  evidence,  when  tbej  constitute-  part 
of  the  res  gcsta:.  Carroll  v.  The  State. 
23  Ala.  28. 

4.  Dying  Declarations  of  Deceased. 

52.  "Where  it  is  shown  that  the  de- 
ceased, from  the  time  the  wound  was 
received,  fifty-two  days  before  his 
death,  imiformly  expressed  the  belief 
that  the  wound  was  mortal ;  that  his 
medical  attendant  had  so  informed 
him  ;  and  that  he  was  paralyzed  from 
the  point  at  which  the  ball  entered, 
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just  below  the  shoulder,  to  his  feet, — 
:i  sufficient  predicate  is  laid  to  author- 
ize the  admission  of  a  statement,  made 
by  him  three  days  before  his  death,  as 
a  dyinp;  declaration.  Oliver  r.  The 
State,  17  Ala.  587. 

53.  'Where  it  was  shown  that  the 
deceased  was  poisoned  on  Sunday, 
and  from  that  time  until  Tuesday  even- 
ing, when  she  died,  suffered  severely 
from  a  burning  pain  in  the  stomach 
and  bowels ;  that  on  Sunday  night,  on 
Monday,  and  on  Tuesday  just  before 
she  made  the  statement  which  was 
offered  as  a  dying  declaration,  she 
used  such  expressions  as,  "  I  cannot 
stay  liere,"  —  "I  must  go," ^" good 
people,  I  am  gone  ;"  that  her  medical 
attendant  considered  her  in  extremis, 
from  Tuesday  morning  until  she  died  ; 
that  on  Tuesday  morning,  between 
nine  and  twelve  o'clock,  she  asked  her 
medical  attendant  if  he  could  help  her; 
and  that  he  replied,  he  thought  he 
could, — held,  that  the  inquiry  and  re- 
ply, taken  in  connection  with  such 
strong  evidence  of  a  sense  of  impend- 
ing death,  prove  nothing  more  than 
the  hope  of  present  ease  or  relief, 
and  are  not  sufficient  to  exclude  the 
declaration.  Johnson  v.  The  State,  17 
Ala.  618. 

54.  Such  circumstances,  connected 
with  the  homicide,  as  the  -deceased,  if 
living,  would  be  allowed  to  testify  to, 
may  be  the  subject-matter  of  dying 
declarations.  Oliver  v.  The  State,  17 
Ala.  587. 

55.  But  the  statement  by  the  de- 
ceased of  a  distinct  fact,  in  no  way 
connected  Avith  the  circumstances  of 
the  death,  or  the  immediate  cause  of 
it,  is  not  admissible.  Johnson  v.  The 
State,  17  Ala.  618. 

5-  Identity  of  Accused  and  Slayer. 

56.  The  situation  and  locality  of  the 
■l)risoner  on  the  morning  of  the  mur- 
der, as  affording  him  an  opportunity 
of  knowing  when  the  deceased  left 
the  school  at  the  time  when  she  was 
last  seen  in  life,  and  whether  his  being 
in  that  place  at  that  time  was  or  was 
not  an  unusual  occurrence  with  him, 
are  circumstances  which,  though  weak 
in  themselves,  are  not  so  foreign  from 
the  main  inquiry,  as  to  justify  their 


exclusion  from  the  jury  as  irrelevant. 
Campbell  v.  The  State,  23  Ala.  44. 

57.  Any  evidence,  giving  a  history 
of  the  prisoner's  acts  on  the  day  of 
the  murder,  is  relevant,  and  admissible 
against  him.     lb. 

58.  It  was  shoAATi  that  the  prisoner, 
on  the  second  morning  after  the  mur- 
der, was  seen  coming  from  the  direc- 
tion of  a  house  where  two  women, 
who  were  mother  and  daughter,  re- 
sided,— the  daughter  being  an  immar- 
ried  woman,  and  having  two  children  ; 
that  he  had  frequently  been  seen  at 
their  house  previously,  at  one  time 
shaving  and  changing  his  clothes  ;  that 
witness  went  to  the  house,  on  the  even- 
ing of  the  same  day,  and  found  the 
daughter  alone,  washing  a  man's  shirt, 
which  had  stains  on  the  bosom  and 
cuff  of  the  right  sleeve ;  that  "said 
splotches  looked  more  like  the  stains 
from  chesnut  timber  than  anything  else 
witness  could  compare  them  to  ;"'  that 
.no  man  lived  in  the  house,  and  witness 
knew  no, man  in  that  neighborhood 
who  wore  so  tine  a  shirt.  The  witness 
was  asked  by  the  prosecuting  attorney, 
whether  any  person  inquired  of  him 
if  he  knew  what  would  take  stains  out 
of  shirts  ;  to  which  he  replied,  that 
the  question  was  asked  him  by  the 
young  woman,  and  gave  his  answer  to 
it.  The  prisoner  objected  to  the  ques- 
tion and  answer,  and  moved  the  court 
to  exclude  from  the  jury  all  that  the 
witness  had  said  about  the  shirt  and 
the  stains  on  it ;  but  the  court  refused 
to  do  so,  and  the  prisoner  excepted. 
The  young  woman  was  afterwards  in- 
troduced as  a  witness  for  the  defense, 
and  testified,  on  cross-examination,  that 
the  prisoher  slept  at  their  house  on 
the  second  night  after  the  murder, 
that  he  left  a  shirt  with  her  td  be 
washed,  and  that  she  washed  it.  Held, 
that  the  evidence  to  which  the  prison- 
er objected,  was  properly  admitted. 
lb. 

59.  After  the  prosecution  has  proved 
the  appearance  of  the  prisoner  on 
the  evening  of  the  day  of  the  murder, 
and  on  the  following  day,  he  cannot 
be  allowed  to  prove  that,  on  the  third 
day  thereafter,  when  informed  of  the 
murder,  he  appeared  surprised  ;  nor 
can  he  be  allowed  to  prove  that,  when 
informed  that  he  was  suspected  of 
the  murder,  he  seemed  astonished,  lb. 
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CO.  Evidence  fihowiiipj  the  proximity 
ot  the  prisoner  to  the  place  where  the 
crime  was  committed,  tends  to  prove 
that  he  could  have  committed  it,  and  is 
therefore  relevant  and  proper.  John- 
son V.  The  State,  17  Ala.  018. 

61.  Any  indications  of  conscious 
guilt,  arising  from  the  conduct,  de- 
meanor, or  expressions  of  the  prisoner, 
such  as  silence,  or  umisual  seriousness, 
at  or  about  the  time  of  the  commission 
of  the  offense,  are  also  relevant ;  but 
such  a  fact,  of  itself,  should  weigh  but 
little,  and  ought  to  be  considered  with 
great  caution  by  the  jury.     76. 

62.  Where  the  circumstances  point 
to  the  accused  as  the  perpetrator  of 
the  murder,  facts  tending  to  show  a 
motive,  though  remote,  are  competent 
evidence  against  him ;  but  the  jury 
cannot  be  too  cautioiis  with  respect 
to  the  importance  which  they  attach 
to  such  evidence.  Balaam  v.  The  State, 
17  Ala.  451. 

63.  Where  the  question  before  the 
jury  was  the  identity  of  the  prisoner 
as  the  murderer,  the  State  offered  in 
evidence  the  register  of  the  hotel  in 
Mobile  at  which  the  murder  was  com- 
mitted, with  the  registers  of  two  other 
hotels,  one  in  New  Orleans,  and  the 
other  in  Montgomery,  in  each  of  which 
registers  a  different  name  was  entered, 
and  which  were  admitted  without  ob- 
jection from  the  prisoner ;  accompa- 
nied by  parol  proof  that  the  three 
names  were  written  by  the  prisoner, 
and  that  he  was  known  by  them  re- 
spectively in  the  three  cities  named. 
Held,  that  the  jury,  in  determining 
whether  the  three  names  were  written 
by  the  same^  person,  might  compare 
the  handwriting.  Crist  v.  The  State, 
21  Ala.  137. 

6.  Malice,  Motive,  or  Intention. 

64.  Where  the  killing  is  without 
necessity,  and  committed  with  a  deadly 
weapon,  the  law  will  imply  that  the 
act  was  voluntarj^,  in  the  absence  of 
proof  that  it  was  accidental.  Oliver 
V.  The  State,  17  Ala.  587. 

65.  Where  the  circumstances  point 
to  the  accused  as  the  perpetrator  of 
the  murder^  facts  tending  to  show  a 
motive,  though  remote,  are  comijetent 
evidence  against  him  ;  but  the  jury 
fcannot  be  too  cautious  with  respect  to 


the  importance  which  they  attach  to 
such  evidence.  Balaam  r.  The  State, 
17  Ala.  451. 

66.  Where  the  prisoner  is  indicted 
for  the  murder  of  his  wife,  proof 
that  he  applied,  during  the  year  pre- 
ceding the  homicide,  to  tlie  mother  of 
a  single  woman  for  permission  to  visit 
her  daughter,  and  was  refused  because 
he  was  a  married  man,  is  relevant  and 
admissible  to  show  a  motive  for  the 
commission  of  the  crime  ;  and  the 
fact  that  he  compelled  his  wife,  for 
some  time  prior  to  her  death,  to  sleep 
in  the  kitchen,  which  stood  apart  from 
the  dwelling-house  where  he  and  his 
children  lived,,  and  was  very  oi^en,  is 
admissible  evidence  to  show  both 
malice  and  a  motive.  Jolinson  v.  lite 
State,  17  Ala.  618. 

67.  As  to  the  presumption  of  malice 
from  the  use  of  a  deadly  weapon,  the 
want  of  provocation,  &c.,  see  Oliver  v. 
The  State,  17  Ala.  587  ;  Felix  v.  The 
State,  18  Ala.  720  ;  Carroll  i:  The  State, 
23  Ala.  28 ;  Dill  v.  The  State,  25  Ala. 
15  ;  Morris  v.  The  State,  25  Ala.  57. 

68.  Any  fact,  which  tends  to  prove 
the  real  motive  of  the  prisoner  in 
killing  the  deceased,  or  the  purpose  of 
the  dieceased  in  going  to  the  prisoner's 
house,  or  that  the  prisoner  knew,  at 
the  time  of  the  killing,  that  the  deceas- 
ed and  his  companions  did  not  intend 
to  commit  any  felony,  nor  to  do  him 
any  great  bodily  harm,  is  relevant  evi- 
dence.    Notes  V.  The  State,  26  Ala.  31. 

69.  If  a  slave  kill  a  white  person, 
by  a  misdirected  blow  aimed  at  another 
slave,  the  intent  with  which  he  made 
the  assault  is  a  material  inquiry  in 
fixing  the  character  of  the  homicide  ; 
and  in  determining  this  question,  evi- 
dence of  a  previous  quarrel  and  sepa- 
ration between  the  slaves  who  had 
lived  together  as  man  and  wife,  is  ad- 
missible against  the  prisoner.  Bob  v. 
The  State,  29  Ala.  20. 

7.   Variance. 

70.  If  the  indictment  charges  that  A 
gave  the  mortal  blow,  and  that  B  and 
C  were  present  aiding  and  abetting, 
while  the  evidence  shows  thatB  struck 
the  blow,  and  that  A  and  C  were  pres- 
ent aiding  and  abetting. — this  is  not  a 
material  variance  ;  for  the  blow  is 
adjudged,  in  law,   to  be  the  stroke  of 
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every   one  of  them.      Rristcr   v.    The 
State,  2G  Ala.  107. 

71.  The  designation  of  the  person 
slain  as  a  "free  negro,"  though  an  un- 
necessary allegation  in  the  indictment, 
is  a  matter  of  description,  and  must 
be  proved  as  laid ;  and  proof  that  he 
was  a  mulatto  will  not  sustain  the  alle- 
gation.    Felix  V.  The  State,  18  Ala.  720. 

IV.  Of  tue  Verdict  and  Judgment. 

72.  No  judgment  can  be  rendered 
on  a  verdict  of  guilty,  which  does  not 
ascertain  the  degree  of  the  murder, 
although  it  was  committed  by  poison. 
Johnson  v.  T/ie  State,  17  Ala.  618. 

73.  But  a  verdict  of  "guilty  of  mur- 
der in  the  first  degree, "  with  the 
words,  "  and  we  sentence  him  to  be 
hung,"  is  sufficient  to  authorize  a  judg- 
ment of  conviction  and  sentence  of 
death.     Noles  v.  The  State,  24  Ala.  672. 

74.  A  verdict  finding  the  defendant 
"  guilty  of  murder  in  the  first  degree, 
and  penitentiary  for  life,"  is  sufficient 
to  support  a  judgment  of  conviction', 
and  sentence  of  confinement  in  the  pen- 
itentiary for  life.  Notes  V.  The  State,  26 
Ala.  31;  Harrall  v.  The  State,  26  Ala.  52. 

75.  The  statute  (Clay's  Digest,  474, 
^16)  which  requires  that  not  more 
than  twenty,  nor  less  than  ten  days, 
shall  elapse  between  the  sentence  and 
execution  of  a  slave,  is  directory 
merely  ;  and  the  allowance  of  more 
than  twenty  days  does  not  vitiate  the 
judgment  of  conviction.  Seaborn  and 
Jim  V.  The  State,  20  Ala.  15. 

76.  There  is  not  any  fixed  form  of 
words,  in  which  the  minute  entries  of 
the  com-t  are  required  to  be  made  : 
they  should  show  substantially  that 
all  was  done  at  the  trial  that  the  law 
requires  to  be  done,  and  this  should 
be  set  down  in  fit  and  expressive 
words  ;  but  the  form  adopted  in  Eng- 
land, and  followed  in  some  of  the 
United  States,  is  not  indispensably 
necessary  to  their  legal  sufficiency. 
Cm?  V.  The  State,  21  Ala.  137. 

77.  Whether  the  objection  can  avail, 
that  the  past,  instead  of  the  present 
tense,  is  emilloyed  in  recording  the 
action  of  the  court  and  jury,  qucere.  lb. 

78.  The  date  of  the  sentence,  and 
day  of  execution,  may  be  expressed  in 
figures,  instead  of  letters.  Noles  v. 
The  State,  24  Ala.  672. 


HOTEL-KEEPERS. 

1.  An  indictment  for  keeping  a  hotel 
without  a  license  should  allege  that 
the  defendant  "  was  engaged  in  the 
business  o.f  keeping,"  &c. :  an  allega- 
tion that  he  "did  keep"  is  not  sufficient. 
Pettibone  v.  The  State,  19  Ala.  586. 


INDICTMENT. 

(Statutory  Provisions  :  Code,  §^  3149,  3179,  3200 
3221,  3244,  3252,  3272,  3275,  3298,  3320,  3324, 
3497-S534  ;  Appendix  to  Code,  pp.  698-708 ; 
Clay's  Digest,  433,  §§11, 15;  lb.  439,  §  12;  lb.  442, 
§  26  ;  16,  444,  §  35  ;  Jb.  460-1,  §^1-11.) 

I,  Op  the  Finding. 

1.  By  Whom. 

2.  Where.  ■ 

II.  Form  and  REquisiTEs. 

1.  Coiisiitutional  Provisions. 

2.  Caption. 

3.  Statement  of  Venice. 

4.  Statement  of  Time. 

5.  Description  of  Defendant. 

6.  Description  of  Third  Persons. 

7.  Description  of  Property,  i^c. 

8.  Description  of  Offense. 


'I 

d) 

e 

f 

(k) 

m) 

n) 
o) 

P 

'5 
(r 


Adultery  and  Fornication. 
Affray. 
Arson. 

Assault  and  Battery. 
Assault  with  Intent,  &c- 
Counterfeiting. 
Forgery. 
Gaming. 
Gaming-Tables. 
Hawking  and  Peddling. 
Hotel-Keepers. 
Homicide. 
Inveigling  Slaves. 
Larceny. 
Lotteries. 
Perjury. 
Poisoning. 
Rape. 

Refusing   to  Testify  before 
Grand  Jur3^ 

Retailing  Spirituous  Liquor. 
Roads  ;    Obstructing,     and 
Failing  to  Re25air. 
Ten-Pin  Alleys. 
Miscellaneous  Points. 
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9.  Signature  f]f  Solicitor. 
in.  Joinder  of  Offenses. 

1.  In  same  Count. 

(a)  What  Offenses  may,  or  not, 

be  joined  ;  and  herein  of 
Duplicity. 

(h)  Conviction  on  Part  of  Count. 

(c)  Conviction  of  Inferior  Of- 
fense. 

2.  la  different  Counts. 

.    (a)  What  Offenses  may  be  joined 

(b)  Conviction  on  single  Count. 


How 


IV.  JoiNDEK  OF  Defendants. 

V.  Objections  ;    When    and 

Made. 

VI.  Service  of  Copy. 

VII.  Substitution  op  Copy  on  Loss 
OF  Original. 


I.  Op  the  Finding. 
1.  By   Whom. 

1.  An  indictment  which  alleges  that 
"  the  grand  jurors  for  the  State  of  Ala- 
bama upon  their  oaths  present,"  &c., 
when  the  name  of  the  j)roper  county 
is  stated  in  the'  caption,  is  sufficiently 
certain,  although  it  does  not  aver  that 
such  grand  jurors  were  selected,  em- 
paneled, sworn,  and  charged  to  inquire 
for  the  body  of  the  county.  Morgan 
V.  The  State,  19  Ala.  556. 

2.  So,  an  indictment  which  purports 
to  be  found  by  "  the  grand  jurors  for 
the  said  State,  sworn  and  charged  to 
inquire  for  the  said  county,"  when  the 
names  of  the  State  and  proper  county 
are  stated  in  the  margin,  is  sufficient. 
Lawson  If  Swinney  v.  Tlie  State,  20  Ala. 
65. 

3.  When  the  record  shows  that  the 
indictment  was  found  and  returned 
into  court  by  a  grand  jury,  and  was 
treated  by  the  prisoner  in  the  primarj' 
court  as  a  valid  indictment,  the  failure 
of  the  record  to  show  that  the  grand 
juVy  was  regularly  selected  and  sum- 
moned, will  not  reverse  the  judgment. 
Shaw  V.  Ihe  State,  18  Ala.  547. 


2.   Where. 

4.  Where  a  person  entices  or  in- 
veigles a  slave  from  the  service  of  hrs 
master  in  anotlier  county,  with  the 
intent  to  convert  sucli  (slave  to  his  o^v1l 
use,  and  thereby  induces  him  to  come 
into  the  county  of  such  person's  ref*i- 
dence,  the  offense'  is  complete  in  the 
latter  county,  and  he  may  be  there 
indicted.  Crow  v.  The  State,  18  Ala. 
541. 

II.  Form  and  IIequisites. 

1.  Constitutimial   Provisions: 

5.  The  fifth  article  of  the  amend- 
ments to  the  constitution  of  the  United 
States,  which  declares  that  "no  person 
shall  be  held  to  answer  for  a  capital 
or  otherwise  infamous  crime,  unless 
on  presentment  or  indictment  of  a 
grand  jury,"  does  not  restrict  the 
States,  in  the  prosecution  of  capital  or 
infamous  crimes,  to  common-law  in- 
dictments. Those  amendments  were 
demanded  by  the  States,  as  safe-guards 
against  encroachments  on  the  part  of 
the  Federal  government,  and  were  not 
designed  to  restrict  their  own  powers. 
Notes  V.  The  State,  24  Ala.  672. 

6".  The  tenth  and  twelfth  sections  of 
tlie  first  article  of  our  State  constitu- 
tion do  not  restrict  the  powers  of  the 
legislature  to  enact  laws  defining  of- 
fenses and  their  punishment,  and  pre- 
scribing the  forms  •  of  indictments 
suited  to  them,  as  well  as  the  mode  of 
trying  them.  If  the  form  of  indict- 
ment prescribed  by  the  statute  con- 
tains such  an  accusation,  at  the  suit  of 
the  State,  found  to  be  true  by  the 
oaths  of  a  grand  jury,  as  furnishes  to 
the  accused  reasonable  information  of 
what  he  is  called  on  to  answer,  by 
setting  forth  the  constituent  elements 
of  the  offense,  it  Avill  be  suflicient, 
although  it  may  omit  many  averments 
which,  at  common  law,  were  necessary 
to  the  validity  of  an  indictment.     lb. 

7.  The  form  of  an  indictment  for 
murder  prescribed  by  the  Code,  is  not 
violative  of  the  constitution.     Ih. 

8.  The  form  prescribed  for  an  in- 
dictment for  retailing  is  also  sufficient. 
Elam  V.  The  State,  25  Ala.  53. 

9.  So  is  the  form  prescribed  for  an 
indictment  for    gaming.      Burdine  v. 
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The  State,  25  Ala.  60  ;   Sherrod  v.  The 
State,  25  Ala.  78. 

10.  And  the  form  prescribed  for  an 
ass^iult  and  battery.  Thompson  v.  The 
State,  25  ALi.  41. 

11.  And  the  form  prescribed  for 
setting  np,  or  being  concerned  in 
setting;  up,  or  carrying  on,  a  lottery. 
Salomon  v.  The  State,  27  Ala.  26. 

12.  The  legislature  has  power  to 
make  offenses,  which  have  been  created 
by  statute  since  the  adoption  of  the 
constitution,  triable  before  a  justice  of 
the  peace  without  indictment.  Tims 
V.  The  State,  26  Ala.  165. 

13.  The  act  .of  February  7,  1850, 
(Session  Acts,  p.  51,)  wliich  dispenses 
with  the  necessity  of  averring,  in  an 
indictment  for  trading  with  a  slave, 
the  name  of  his  master,  owner,  or 
overseer,  or  of  negativing  his  assent 
to  such  trading,  is  not  unconstitutional. 
Hirschfelder  v.  The  State,  19  Ala.  534. 

2.  Caption. 

14.  The  caption  of  an  indictment  is 
that  entry  of  record  which  shows 
when  and  where  the  court  was  held, 
who  presided  as  judge,  and  who  were 
summoned  and  sworn  as  grand  jurors; 
and  this  caption  is  part  of  every  in- 
dictment, and  need  not  be  repeated  in 
any  part  of  it.  Reeves  v.  The  State,  20 
Ala.  33. 

15.  The  caption  of  an  indictment 
may  be  looked  to,  in  aid  of  the  indict- 
ment, as  a  part  of  the  record.  Notes 
V.  The  State,  24  Ala.  672  ;  Lawson  ami 
Swinneij  v.  The  State,  20  Ala.  65 ;  Jfor- 
gan  V.  The  State,  19  Ala.  556. 

3.  Vemie. 

16.  It  was  competent  for  the  legis- 
lature, by  statute,  to  dispense  with  the 
averment,  in  an  indictment  for  murder, 
that  the  offense  was  committed  within 
the  body  of  the  county  in  which  the 
indictment  was  found,  and  to  require 
that  fact  to  be  shown  by  the  evidence. 
Notes  V.  The  State,  24  Ala.  672. 

17.  Where  an  indictment  was  enti- 
tled in  the  margin,  "  The  State  of  Ala- 
bama, Butler  county,"  and  recited  that 
"  the  grand  jurors  of  the  county  of 
Buter  upon  their  oaths  present,"  &;c. ; 
while  the  name  of  the  county  was  not 
again  repeated,  and   the  offense  was 


charged  to  have  been  committed  "  in 
the  county  aforesaid," — held,  that  the 
indictment  was  not  defective,  since 
the  courts  are  bound  judicially  to 
know  the  names  of  all  the  counties  in 
the  State.  Reeves  v.  The  State,  20  Ala. 
33. 

18.  Under  an  indictment  for  invei- 
gling a  slave,  (Clay's  Digest,  419-20, 
g|18,  25,)  the  defendant  may  be  con- 
victed on  proof  that  the  slave  was 
stolen  by  him  in  another  State  and 
brought  into  this.  Murray  v.  The 
State,  18  Ala.  727. 

19.  But  not  under  a  common-law 
indictment  for  larceny.  Ham  v.  The 
State,  17  Ala.  188. 

4.   Time. 

20.  An  indictment  is  fatally  defect- 
ive, on  demurrer,  if  it  does  not  state 
the  time  when  the  offense  was  com- 
mitted. Roberts  v.  The  State,  19  Ala. 
526. 

21.  But,  under  the  Code,  it  is  suffi- 
cient to  charge  that  the  offense  was 
committed  before  the  finding  of  the 
indictment,  without  naming  a  day  cer- 
tain.    Thompson  v.  The  State,  25  Ala.  41. 

22.  An  indictment  for  counterfeiting 
coin  is  fatally  defective,  on  motion  in 
arrest  of  judgment,  if  it  does  not 
state  the  time  when  the  counterfeited 
coin  was  current  by  law,  custom,  or 
uSage  in  this  State.  Nicholson  v.  The 
State,  18  Ala.  529. 

23.  When  the  time  of  the  commis- 
sion of  the  offense  is  alleged  under  a 
videlicet,  the  prosecutcjr  is  not  held  to 
proof  of  it  as  laid,  but  may  prove  its 
commission  at  any  time  before  the 
finding  of  the  indictment,  within  the 
period  prescribed  as  a  bar.  McDade 
V.  The  State,  20  Ala.  81. 

24.  An  indictment  for  resisting  pro- 
cess, in  which  the  time  of  the  commis- 
sion of  the  offense  is  laid  after  the 
return  da}^  of  the .  process,  is  fatally 
defective  on  error.  McGehee  v.  The 
State,  26  Ala.  154. 

5.  Description  of  Defendant. 

25.  The  variance  between  the  names 
Edmundson  and  Edmindson  is  too  im- 
perceptible to  support  a  plea  in  abate- 
ment. Eflmundsoji  v.  The  State,  17  Ala. 
179. 
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26.  The  law  knows  but  one  christian 
name ;  the  insertion  or  omjssion  of 
the  initial  letter  of  a  middle  name  is 
immaterial,  and  may  bo  disregarded. 
lb. 

27.  The  addition  of  the  county  of 
the  defendant's  residence  is  mere  mat- 
ter of  form,  and  the  failure  to  aver  it 
does  not  affect  the  validity  of  an  in- 
dictment. Morgan  v.  Tlie  State,  19  Ala. 
556. 

28.  An  indictment  against  a  slave, 
for  murder,  must  allege  the  name  of 
his  owner  :  an  averment  that  he  is  the 
property  of  the  "late  W.  C."  is  not 
sufficient.  Pleasant  v.  The  State,  17 
Ala.  190.     {Vide  infra,  31-34..) 

6.  Description  of  Third  Persona-. 

29.  An  indictment,  alleging  that  the 
defendant,  "  in  and  upon  one  H.  S. 
(she,  the  said  H.  S.,  then  and  there 
being  a  female  child  under  the  age  of 
ten  years)  feloniously  did  make  an 
assault,  and  her,  the  said  H.  S.,  then 
and  there  feloniously  did  abuse,  in  the 
attempt  carnally  know"  is  fatally  defect- 
ive, on  motion  in  arrest  of  judgment, 
because  it  does  not  specify  with  suffi- 
cient certainty  and  precision  the  per- 
son lip  on  whom  the  attempt  was  com- 
mitted. Nugent  V.  The  State,  19  Ala. 
540. 

30.  An  indictment  under  the  statute 
against  permitting  the  exhibition  of 
gaming-tables,  need  not  allege  the 
name  of  the  person  by  whom  the  table 
was  exhibited,  or  that  his  name  was 
unknown.  Clark  v.  The  State,  19  Ala. 
552. 

31.  Under  the  act  of  1850,  (Session 
Acts  1849-50,  p.  51,)  it  is  unnecessary 
to  aver  in  an  indictment  for  trading 
with  a  slave,  or  to  prove,  who  was  the 
master,  owner,  or  overseer  of  such 
slave,  or  to  negative  his  assent  to  such 
trading.  Hirschf elder  v.  The  State,-  19 
Ala.  534. 

32.  An  indictment,  which  charges 
that  the  defendant  sold  "  to  a  certain 
slave,  whose  name  is  to  the  ]\\ry  un- 
known," is  demurrable  for  uncertainty 
in  the  description,  both  under  the 
general  statute,  and  under  the  act  of 
1850.     Francois  v.  The  State,  20  Ala.  83. 

33.  So,  in  a  quasi  criminal  proceeding 
for  the  violation  of  a  municipal  ordi- 
nance  forbidding    the    trading    with 


slaves,  if  the  Btatement  does  not  allege 
the  name  of  the  slave,  or  of  his 
owner  or  employer,  it  is  fatally  defect- 
ive on  demurrer.  Brown  v.  Muijor  of 
Mobile,  23  Ala.  722. 

34.  An  indictment,  under  tlie  Code, 
for  trading  with  "a  slave,  the  property 
of  B.  S.  B.,  whose  name  is  to  the  jury 
unknown,"  is  fatally-defective  on  error. 
Starr  v.  The  State,  25  Ala.  38. 

35.  In  an  indictment  for  murder,  the 
designation  of  the  person  slain  as  "  a 
free  negro,"  though  unnecessary,  is 
matter  of  description,  and  must  be 
proved  as  alleged  :  proof  that  he  was 
a  mulatto  does  not  sustain  the  allega- 
tion.    Felix  v.  The  State,  18  Ala.  720. 

36.  Under  an  indictment  for  the 
mayhem  of  a  slave,  the  allegation  of 
ownership  is  a  material  part  of  the 
description,  and  must  be  proved  as 
laid  :  if  the  averment  is  that  he  be- 
longed to  the  defendant's  wife,  while 
the  evidence  shows  that  the  defendant 
himself  is  the  owner,  the  variance  is 
fatal.     Eskridge  v.  The  State,  25  Ala.  30. 

37.  Under  an  indictment  for  an 
assault  and  battery,  a  varianc^  between 
the  allegation  and  proof  as  to  the 
name  of  the  person  assaulted,  where 
the  names  may  be  sounded  alike  with- 
out doing  any  violence  to  the  letters 
found  in  the  variant  orthogfaphy.  is 
immaterial ;  as  in  the  names  Chamblesa 
and  Chambles.  Ward  v.  The  State,  28 
Ala.  53. 

7.  Description  of  Property,  Sfc. 

38.  In  an  indictment  for  larceny,  if 
the  goods  were  stolen  from  the  pos- 
session of  the  husband,  though  they 
were  the  separate  property  of  the 
wife,  it  is  sufficient  to  describe  them 
as  the  goods  of  the  husband.  Davis  f. 
The  State,  17  Ala.  415. 

39.  An  indictment  for  a  conspiracy 
to  commit  a  burglary,  with  intent  to 
steal  the  goods  of  S.,  is  supported  by 
proof  that  4he  goods  belonged  to  S. 
and  his  dormant  partner.  Spradling 
^-  TJiomas  v.  The  State,  17  Ala.  440. 

40.  An  indictment  for  larceny  of 
"bank-notes,"  eo  nomine,  which  states 
their  number,  denomination,  and  value, 
is  sufficient.  Williams  v.  The  State,  19 
Ala.  15. 

41.  In  an  indictment  for  selling 
liquor  to  a  slave,  the  kind  of  liquor 
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specified,  though  laid  under  a  videlicet, 
must  be  proved  as  alleged.  Lindsay 
v.  The  State,  19  Ala.  560. 

42.  Under  an  imlictment  for  forgery, 
it  is  not  necessary  that  there  should 
be  a  literal  correspondence  between 
the  instrument  described  in  the  indict- 
ment and  that  offered  in  evidence  at 
the  trial  :  if  the  correspondence  is 
Buch  as  will  prevent  the  prisoner, 
should  he  be  acquitted,  from  being  a 
second  time  put  in  jeopardy  for  the 
same  cause,  or  from  being  a  second 
time  punished,  should  he  be  convicted, 
it  is  sufficient.  Butler  v.  The  State,  22 
Ala.  43. 

43.  An  indictment  for  arson,  under 
the  Code,  as  at  common  law,  must 
allege  the  ownership  of  tlie  property 
charged  to  have  been  burned.  Martha 
V.  The  State,  26  Ala.  72  ;  Martin  and 
Flinn  V.  The  State,  28  Ala.  71. 

44.  In  an  indictment  which  alleges 
an  actual  poisoning,  an  allegation  that 
the  substance  administered  was  a 
poison,  is  unnecessary  ;  but  an  indict- 
ment for  an  attempt  to  poison  must 
allege  that  fact.  Anthony  v.  The  State, 
29  Ala.  46. 

45.  In  an  indictment  for  an  assault 
with  intent  to  murder,  it  is  not  neces- 
sary to  allege  that  the  gun  and  knife, 
charged  to  have  been  used,  were 
deadly  weapons.  Shaw  v.  The  State,  18 
Ala.  547. 

8.  Description  of  Offense. 

(a)  Adultery  and  Fornication. 

46.  An  indictment,  which  charges 
that  the  defendants,  a  man  and  a  wo- 
man, "did  live  together  in  fornication," 
is  sufficient.  Lawson  and  Swinney  v. 
Tlie  State,  20  Ala.  65. 

47.  Adultery  and  fornication,  under 
the  statutes  of  .this  State,  (Code,  |3231; 
Clay's  Digest,  p.  431,  §  3,)  are  distinct 
offenses  ;  no  conviction  can  be  had 
under  an  indictment  for  adulter3%  if 
the  evidence  shows  that  both  the 
parties  were  unmarried.  Smitherman 
0.  The  State,  27  Ala.  23. 

(b)  Affray. 

48.  The  statute  prohibiting  fighting 
in  public  places,  (Clay's  Digest,  p.  413, 
28,)  creates  a  new  offense,  and  attaches 


to  it  a  new  penalty  ;  and  this  penalty 
cannot  be  inflicted,  when  the  indict- 
ment is  framed  as  for  an  affray  at  com- 
mon law.  Skains  ^  Lewis  v.  The  State, 
21- Ala.  218. 

(c)  Arson. 

49.  In  an  indictment  for  arson,  under 
the  Code,  as  at  common  law,  the  own- 
ership of  the  house  or  propertj' burned 
must  be  alleged  and  proved.  Martha 
V.  The  State,  26  Ala.  72  ;  Martin  and 
Flinn  V.  The  State,  28  Ala.  71. 

50.  An  indictment  for  the  willful 
burning  of  a  house  insured  against 
fire,  with  intent  to  charge  or  injure  the 
insurer,  (Code,  §  3137,)  must  allege 
that  the  house  was  "  at  the  time  in- 
sured against  fire."  Martin  ^  Flinn  v. 
The  State,  29  Ala.  30.    ' 

(d)  Assault  and  Battery. 

51.  An  indictment,  under  the  Code, 
which  charged  that  the  defendants, 
"  before  the  finding  of  this  indictment, 
assaulted  and  beat  B.  B.,  against  the 
peace  and  dignity  of  the  State  of  Ala- 
bama," held  sufficient.  Thompson  v. 
The  State,  25  Ala.  41. 

(e)  Assault  with  Intent,  &c. 

52.  An  indictment  for  an  assault 
with  intent  to  murder  must  state  the 
facts  which  constitute  the  assault. 
Beasleyv.  The  State,  18  Ala.  535  ;  Shaw 
V.  The  State,  18  Ala.  547  ;  Trcxler  v. 
The  State,  19  Ala.  21.  (But  see  the 
form  prescribed  by  the  Code,  p.  700, 
No.  16J 

53.  The  assault  should  be  alleged  as 
at  common  law,  with  the  additional 
averment  of  the  intent ;  and  the  stat- 
ute (Clay's  Digest,  442,  |  26)  dispenses 
wjth  the  allegation  that  the  act  was 
feloniously  done.  Beasley  v.  The  State^ 
18  Ala.  53"'5. 

54.  It  is  not  necessary  to  allege  that 
the  person  assaulted  was  within  the 
distance  to  which  the  gun  would  carry^ 
jior  that  the  weapon  charged  to  have 
been  used  was  a  deadly  weapon.  Shaw 
V.  The  State,  18  Ala.  547, 

(f)  Counterfeiting. 

55.  An  indictment  for  counterfeiting, 
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if  it  docs  not  state  the  time  when  the 
coin  counterfeited  was  current  by  law, 
custom  or  usage  in  this  State,  is  fatally 
defective  on  motion  in  arrest  of  judg- 
ment. Nicholson  V.  The  State,  18  Ala. 
529. 

(g)  Forgery. 

56.  An  indictment  for  forgery  need 
not  allege  that  the  act  was  feloniously 
done.     Butler  v.  The  State,  22  Ala.  43. 

57.  Nor  is  it  necessary  that  there 
should  be  a  literal  correspondence 
between  the  instrument  set  out  in  the 
indictment  and  that  offered  in  evidence. 
lb. 

58.  A  demurrer  to  the  indictment, 
on  account  of  a  variance  in  describing 
the  instrument  forged,  cannot  be  con- 
sidered unless  oyer  is  craved.     lb. 

(h)  Gaming. 

59.  An  indictment  for  gaming,  at 
any  one  of  the  places  specifically 
named  in  the  statute,  must  be  equally 
specific  in  charging  the  offense.  Busk 
V.  The  State,  18  Ala.  415. 

60.  An  indictment  for  playing  cards 
"  at  a  •public  place"  is  sufficiently  de- 
finite. Roqmmore  v.  The  State,  19  Ala. 
528 ;  Flake  v.  The  State,  19  Ala.  551. 

61.  A  count  charging  the  defendant 
with  betting  at  a  certain  game  of  cards 
'"  called  faro,"  is  sufficiently  certain. 
Wardv.  The  State,  22  Ala.  16;  Swallow 
V.  The  State,  22  Ala.  20. 

62.  An  indictment  for  gaming,  in  the 
general  form  prescribed  by  the  Code, 
is  sufficient.  Burdine  v.  The  State,  25 
Ala.  60  ;  Sherrod  v.  The  State,  22  Ala. 
78.  _ 

(i)  Gaming-Tables. 

63.  An  indictment  for  permitting  the 
exhibition  of  a  gaming-table,  if  it  de- 
scribes the  offense  in  the  language  of 
the  statute,  is  sufficient.  Clark  v.  The 
State,  19  Ala.  552. 

64.  It  is  not  necessary  to  allege  the 
name  of  the  person  by  whom  the  table 
was  exhibited,  or  that  his  name  is  un- 
known ;  nor  to  aver  that  the  defendant 
does  not  come  within  the  proviso  of 
the  statute.     76. 

65.  An  indictment  for  keeping  a 
billiard-table  in  connection  Avith  a 
house  where  spirituous  liquors  are 
retailed,  and  as  an  appendage  thereto, 


if  it  pursues  the  words  of  the  statute 
literally,  is  sufficient.  Smith  v.  The 
State,  22  Ala.  54. 

66.  An  indictment  for  betting  "  at  a 
game  of  pool  at  a  house  where  spirit- 
uous liquors  were  retailed,"  or  ^as 
alleged  in  another  count)  "  at  a  fmlilic 
place  enumerated  in  section  3243  of 
the  Code,"  is  sufficient  under  the  Code. 
Rodgers  v.  The  State,  26  Ala.  76. 

(k)  Hawking  and  Peddling. 

67.  An  indictment  under  the  revenue 
act  of  1848,  (Session  vVcts  1847-8,  p. 
32,  §  98,)  which  prescribes  a  specific 
and  different  penalty  for  each  of  the 
different  classes  of  peddlers  who  may 
violate  its  provisions,  must  designate 
the  class  to  which  the  defendant  be- 
longs. Hirschfelder  v.  The  State,  18 
Ala.  112. 

68.  But  it  is  not  necessary  to  allege 
the  facts  which  constitute  hawking 
and  peddling,  since  the  gist  of  the 
offense  is  the  being  "  engaged  in  the 
business."  Sterne  v.  The  State,  20  Ala. 
43. 

(1)  Hotel-Keepers. 

69.  An  indictment  under  the  revenue 
act  of  1850,  for  keeping  a  hotel  with- 
out a  license,  should  allege  that  the 
defendant  "  was  engaged  in  the  busi- 
ness of  keeping,"  &:c.  :  an  allegation 
that  he  "  did  keep"  is  not  sufficient 
Pettihone  v.  The  State,  19  Ala.  686. 

(m)  Homicide. 

70.  The  form  of  an  indictment  for 
murder  prescribed  by  the  Code,  though 
it  omits  many  averments  which  were 
necessary  to  the  validity'  of  such  an 
indictment  at  common  law,  is  suffi- 
ciently definite  and  certain,  and  is  not 
violative  of  any  constitutional  pro- 
vision.    Notes  V.  The  State,  24  Ala.  672. 

(n)  Inveigling  Slaves. 

71.  When  a  slave  is  stolen  in  another 
State,  and  brought  into  this,  the  in- 
dictment should  be  framed  under  the 
18th  section  of  the  4th  chapter  of  the 
Penal  Code.  Ham  v.  The  State,  17  Ala. 
188  ;  Murray  v.  The  State,  18  Ala.  727, 
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(o)  Larceny. 

72.  An  agent,  who  has  charge  of 
his  employer's  store-house  and  goods, 
with  authority  to  furnish  goods  to 
customers,  and  who  embezzles,  or 
fraudulently  converts  such  goods  to 
his  own  use,  can  only  be  indicted  and 
convicted  under  section  3143  of  the 
Code  ;  but.  if  he  obtained  his  agency 
with  the  felonious  intent  of  stealing 
the  goods,  or  was  a  mere  servant, 
having,  no  authority  to  sell,  he  may  be 
indicted  and  convicted  under  section 
3170.     Case  v.  TJie  State,  26  Ala.  17. 

73.  An  indictment  for  larceny  of 
"  bank-notes,"  eo  nomine,  which  states 
their  number,  denomination,  and  value, 
is  sufficient.  Williams  v.  The  State,  19 
Ala.  15. 

(p)  Lotteries. 

74.  An  indictment  in  the  form  pre- 
scribed by  the  Code,  (So.  73,  p.  707,) 
is  sufficiently  certain  and  definite. 
Salomon  v.  The  State,  27  Ala.  26. 

(q)  Perjury. 

75.  An  indictment  for  perjury  is  not 
vitiated  because  some  of  the  assign- 
ments are  bad.  De  Bernie  v.  The  State, 
19  Ala.  23. 

76.  In  an  indictment  which  charges 
the  defendant  with  having  taken  a 
false  oath  to  procure  his  discharge 
from  custody  under  a  ca.  sa.,  an  assign- 
ment which  alleges  that,  at  the  time 
he  took  the  oath,  he  had  moneys 
whereby  to  satisfy  the  debt  for  which 
he  was  arrested,  is  sufficient.     lb. 

(r)  Poisoning. 

77.  When  the  indictment  alleges 
that  the  defendant  "did  administer  to, 
and  cause  to  be  administered  to  and 
taken  by,"  &c.,  a  certain  deadly  poison, 
"with  the  intent  then  and  there  felo- 
niously to  kill  and  murder"  the  per- 
sons named,  it  sufficiently  charges  a 
violation  of  the  statute,  although  not 
using  the  same  words.  Ben  v.  The 
State,  22  Ala.  9. 

78.  In  an  indictment  which  charges 
an  actual  poisoning,  an  allegation  that 
the  substance  administered  was  a 
poison  is  unnecessary ;  but  an  indict- 
ment for  an  attempt  to  poison  must 


contain  that  allegation. 
The  State,  29  Ala.  27. 

(s)  Rape? 


Anthony  v. 


79.  An  indictment  which  alleges 
that  the  defendant,  "  in  and  upon  one 
11.  S.  (she,  the  said  H.  S.,  then  and 
there  being  a  female  child  under  the 
age  of  ten  years,)  feloniously  did  make 
an  assault,  and  her,  the  said  H.  S.,  then 
and  there  feloniously  did  abuse,  in  the 
attempt  carnally  know,"  is  fatally  defect- 
ive, in  not  specifying  with  sufficient 
certainty  and  precision  the  person 
upon  whom  the  attempt  was  made. 
Nugent  V.  The  State,  19  Ala.  540. 

(t)  Refusing  to  Testify  before  Grand 
Jury. 

80.  An  indictment  for  refusing  to 
testify  before  the  grand  jur}^  in  refer- 
ence to  gaming,  if  it  charges  the 
offense  in  the  language  of  the  statute, 
is  sufficient.  Batre  v.  The  State.  18 
Ala.  119. 

(u)  Retailing  Spirituous  Liquors. 

81.  An  indictment  in  the  general 
form  prescribed  by  the  Code,  charging 
that  the  defendant  "  sold  spirituous 
liquors,  without  a  license,  and  contrary 
to  law,"  is  sufficient.  Elam  v.  The 
State,  25  Ala.  53. 

82.  But  this  general  form  is  not 
sufficient,  when  the  State  proceeds  for 
a  violation  of  the  special  act  of  De- 
cember 10, 1851,  ''  to  regulate  the  sale 
of  spirituous  liquors  in  the  town  of 
Elyton,"  which  is  not  repealed  by  the 
Code.     Camp  v.  The  State,  27  Ala.  53. 

(v)  Roads ;  Obstructing,   and   Failing 
to  Repair. 

83.  It  is  not  necessary  that  the  width 
or  grade  of  the  road  charged  to  have 
been  obstructed  should  be  stated. 
Thompson  v.  Tlie  State,  20  Ala.  54. 

84.  An  indictment  for  failing  and 
neglecting  to  keep  in  repair  a  certain 
turnpike  road,  which  defendant  and 
another  were  authorized  by  private 
statute  to  construct,  is  fatally  defective 
on  demurrer,  if  it  alleges  that  the 
defendant  alone  accepted  the  charter, 
erected  toll-gates   and  took  toll  by  its 
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authority,  but  does  not  aver  that  the 
charter  authorized  liim  to  accept  alone, 
or  that  it  required  him  to  keep  tlu; 
road  in  repair.  Moore  v.  The  Slate,  2G 
Ala,  88. 

(w)  Ten-Pin  Alleys. 

85.  An  indictment  under  the  revenue 
act  of  1848,  for  keeping  a  ton-pin  alley 
without  a  licen-se,  should  allege  that 
the  defendant  "  was  engaged  in  the 
business  of  keeping,"  &c.  :  an  aver- 
ment that  he  did  keep  is  not  sufficient, 
Eubanks  v.  The  State,  17  Ala.  181. 

(x)  Miscellaneous  Points. 

86.  The  useless  repetition  of  words 
in  an  indictment  dofes  not  vitiate  it : 
the  superadded  words  may  be  rejected 
as  surplusage.  Lodano  ii.  The  Slate, 
25  Ala.  64. 

87.  In  indictments  for  offenses  which 
were  misdemeanors  at  common  law, 
but  which  are  made  felonies  by  our 
Penal  Code,  the  statute  (Clay's  Digest, 
442,  ^  26)  dispenses  with  the  necessity 
of  alleging  that  the  act  was  feloniously 
done.  Beasleyv.  The  Sfa<e,  18  Ala.  535; 
Butler  V,  The  State,  22  Ala.  43, 

88.  Where  the  offense  charged  is 
complicated,  consisting  of  a  repetition 
of  acts,  or  where  it  includes  a  contin- 
uation of  acts,  it  is  not  necessary  to 
set  them  out  in  the  indictment.  Sterne 
V.  The  State,  20  Ala.  43  ;  Lau\son  and 
Swinney  v.  The  State,  20  Ala.  65. 

89.  In  a  qunsi  criminal  proceeding 
for  the  violation  of  a  municipal  ordi- 
nance, removed  by  appeal  into  the 
circuit  court,  if  the  statement  does  not 
set  forth  the  provision  of  the  ordinance 
alleged  to  have  been  violated,  it  is 
fatally  defective  on  demurrer.  Gana- 
waij  ^  Kimball  v.  Mayor  of  Mobile,  21 
Ala.  577. 

90.  Where  a  statute  creates  a'  new 
oifense,  unknown  to  the  common  law, 
and-  describes  its  constituents,  it  is 
sufficient  to  charge  the  offense  in  the 
language  of  the  statute,  Lodano  v. 
The  State,  25  Ala.  64;  Smith  v.  The 
State,  22  Ala.  54  ;  Clark  v.  The  State, 
19  Ala.  552  ;  Beasley  v.  The  State,  18 
Ala.  535  ;  Batre  v.  The  State,  18  Ala. 
119  ;  Eubanks  v.  The  State,  17  Ala.  181. 

91.  But,  if  the  statute  merely  desig- 
nates the  offense,  and  does  not  in  ex- 


press terms  prescribe  its  constituents, 
it  is  not  Buiiicient  to  pursue  literally 
the  words  of  the  statute.  Jicu  v.  The 
State,  22  Ala.  9  ;  Clar/c  v.  The  State,  1 9 
Ala,  552  ;  Trexlcr  v.  The  Slate,  19  Ala, 
21  ;  Beaslei/  v.  The  State,  18  Aki.  535  ; 
Batre  v.  The  State,  18  Ala.  119  ;  An- 
thony V.  The  Slate,  29  Ala.  27. 

92.  Where  a  statute  creates  an  of- 
fense, and  describes  its  ingredients, 
an  indictment  under  it  must  conform 
to  the  description  thus  given.  Skains 
^  Lewis  V.  The  State,  21  Ala.  218  ;  Fet- 
tibone  v.  The  State,  19  Ala.  586;  Eubanks 
V.  The  State,  17  Ala.  181. 

93.  But  it  is  not  necessary  to  pursue 
the  literal  words  of  the  statute,  if 
others  of  equivalent  import  are  used. 
Ben  V.  The  State,  22  Ala.  9  ;  IVard  v. 
The  State,  22  Ala,  16. 

94.  Where  a  specific  term  in  a 
statute  is  followed  by  one  of  more 
comprehensive  meaning,  an  indictment 
for  the  offense  designated  by  the  more 
specific  term  must  be  equally  specific 
in  charging  it.  Bush  v.  The  State,  18 
Ala.  415. 

95.  Where  a  statute  prescribes  a 
specific  and  different  penalty  for  each 
of  the  several  classes  of  persons  who 
may  violate  its  provisions,  an  indict- 
ment under  it  must  designate  the  class 
to  which  the  defendant  belonsrs.  Hirsch- 

■folder  V.  T/w  State,  18  Ala.  112. 

96.  If  the  statute  contains  an  ex- 
ception, or  proviso,  but  not  in  the 
same  clause  that. creates  the  oflense, 
it  is  not  necessaiy  to  allege  in  the  in- 
dictment that  the  defendant  does  not 
come  within  its  benefit.  Clark  v.  The 
State,  19  Ala.  552. 

9,  Signature  of  Solicitor. 

97.  It  is  not  necessary  that  an  in- 
dictment should  be  signed  by  the  so- 
licitor. Harrall  v.  The  State,  26  Ala. 
52  ;  Ward  v.  The  State,  22  Ala.  16. 

III.  Joinder  of  Offenses. 

1.  In  the  same  Count. 

(a)    What  Offenses   may,    or  not.  he 
joined  ;  and  herein  of  Duplicity. 

98.  Betting,  and  being  concerned 
in  betting  at  a  faro-bank,  are  different 
grades  of  the  same  offense,  punished 
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with  tlic  same  penalty,  and  may  be 
charged  in  the  same  count.  Ward  v. 
The  State,  22  Ala.  IG  ;  Sivalloiv  v.  The 
State,  22  Ala.  20. 

99.  In  an  indictment  against  a  slave, 
for  attempting  to  poison  white  per- 
sons, a  count  which  cliarges  that  tlie 
defendant  "did  administer  to,  and  cause 
to  be  administered  to  and  taken  by" 
three  certain  free  white  persons,  a 
large  quantity  of  arsenic,  &c.,  is  not 
demurrable  for  duplicity.  Ben  v.  The 
State,  22  Ala.  9. 

100.  When  two  conimit  a  joint  as- 
sault, with  intent  to  murder, — one  with 
a  knife,  and  the  other  with  a  gun, — a 
count  which  charges  them  jointly  is 
not  objectionable  for  duplicity.  Shaiv 
V.  The  State,  18  Ala.'547. 

101.  An  indictment  for  gaming,  in  the 
general  form  prescribed  by  the  Code, 
which  charges,  in  the  alternative,  all 
the  separate,  offenses  enumerated  in 
the  statute,  is  authorized  bj'  law  (Code, 
5  350G),  and  is  not  unconstitutional. 
Burdine  v.  The  State,  25  Ala.  60  ;  Sher- 
rod  V.  The  State,  2.5  Ala.  78. 

102.  An  indictment  for  retailing,  in 
the  general  form  prescribed  by  the 
Code,  does  not  include  more  than  one 
offense  ;  and  though  the  prosecuting 
attorney  cannot  be  required,  before 
offering  any  evidence,  to  elect  and 
state  for  which  one  of  the  different  va- 
rieties of  retailing  he  intends  to  pro- 
ceed, yet,  wlien  that  elect>ion  has  been 
once  made  by  adducing  evidence  of 
one  particular  offense,  he  will  be  held 
to  it  though  all  the  .subsequent  pro- 
ceedings. Elam  V.  The  State,  26  Ala. 
48. 

(b)  Conviction  on  Part  of  Count. 

103.  When  different  grades  of  the 
same  offense  are  charged  in  the  same 
count,  the  defendant  may  be  convicted 
on  proof  of  either.  McElhaney  v.  Tlie 
State,  24  Ala.  71  ;  Ben  v.  The  State,  22 
Ala.  9. 

(c)  Conviction  of  Inferior  Offense. 

104.  "When  a  white  man  is  indicted 
for  an  assault  with  intent  to  murder  a 
slave,  and  goes  to  trial  on  the  plea  of 
not  guilty,  without  eitlier  demurring 
to  the  indictment,  or  moving  to  quash 
it,  he  may  be  convicted  of  assault  and 
battery  only ;  and  he  cannot,  by  as- 


signing for  error  the  verdict  of  the 
jury,  raise  the  question  whether  such 
an  indictment  lies.  Carpenter  v.  The 
State,  23  Ala.  84. 

105.  Under  an  indictment  for  the 
murder  of  a  white  person,  whether 
framed  under  the  Code  or  as  at  com- 
mon law,  a  slave  cannot  be  convicted 
of  involuntary  manslaughter.  Bob  v. 
The  State,  29  Ala.  20. 

2.  In  different  Counts. 

(a)  What  Offenses  may  be  thus  joined. 

106.  Offenses  of  the  same  general 
nature,  belonging  to  the  same  family 
of  crimes,  and  punishable  in  the  same 
manner,  though  with  different  degrees 
of  severity,  may  be  joined,  in  differ- 
ent counts,  in  the  same  indictment ; 
such  as  larceny  from  the  person,  and 
obtaining  money  imdcr  false  j^retenses. 
Johnson  v.  The  State,  29  Ala.  62. 

(b)  Conviction  on  single  Count. 

107.  When  an  indictment  contains 
several  counts,  a  verdict  of  guilty  as 
charged  in  the  second  count",  is  equiv- 
alent to  an  acquittal  on  the  other 
counts.  Martin  c^*  Flinn  v.  The  State, 
28  Ala.  72. 

108.  When  there  is  a  general  finding 
on  an  indictment  which  contains  good 
and  bad  counts,  the  finding  will  be  re 
ferred  to  the  good  counts,  and  the 
judgment  thereupon  sustained.  Shav: 
V.  The  State,  18  Ala.  547. 

IVv  JoixDER  OF  Defendants. 

109.  An  indictment  which,  upon  its 
face,  charges  several  defendants  for 
several  offenses  committed  hy  them 
independently  of  each  other,  is  fatally 
defective  ;  and  if  the  indictment  is  un- 
objectionable on  its  face,  no  convic- 
tion can  be  had  Tinder  it  on  j^roof  of 
facts  which,  if  stated  in  it,  would  make 
it  fatally  defective.  Elliott  v.  The  State. 
26  Ala.  78. 

110.  If  A  and  B  are  jointly  indicted 
and  tried  for  gaming,  and  the  evidence 
shows  that  A  and  others  played  at  one 
time  when  B  was  not  present,  and  that 
B  and  others  played  at  another  time 
when  A  was  not  present,  no  convic- 
tion can  be  had.     lb. 
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111.  Two  or  more  persons  may  be 
jointly  indicted  for  betting,  or  being 
concerned  in  betting,  at  a  faro-bank  ; 
and  if  the  evidence  shows  that  only 
one  of  them  was  engaged  in  tlie  bet- 
ting, he  may  be  convicted,  and  the 
others  acquitted.  Ward  v.  The  State, 
22  Ala.  IG  ;  Swalloio  v.  The  State,  22 
Ala.  20. 

V.  Objections  ;  WhejJ  and  IIow  Made. 

112.  The  question  whether  an  in- 
dictment lies  against  a  white  man  for 
an  assault  on  a  slave  with  intent  to 
murder,  cannot  be  raised  on  error, 
when  the  defendant  went  to  trial  on 
the  plea  of  not  guilty,  without  either 
demurring  to  the  indictment  or  moving 
to  quash  it,  and  was  convicted  of  as- 
sault and  battery  only.  Carpenter  v. 
The  State,  23  Ala.  84. 

113.  A  demurrer  to  an  indictment 
for  forgery,  on  account  of  a  variance 
in  the  description  of  the  forged  instru- 
ment, cannot  be  considered  by  the 
court,  unless  oyer  is  craved.  Butler 
V.  The  State,  22  Ala.  43. 

114.  As  a  general  rule,  when  an  in- 
dictment is  defective  on  demurrer,  ad- 
vantage may  also  be  taken  of  the  de- 
fect on  motion  in  arrest  of  judgment. 
Francois  v.  The  State,  20  Ala.  83. 

115.  An  objection  to  the  grand  jury 
can  only  be  taken  by  plea  in  abate- 
ment. Morgan  v.  The  State,  19  Ala. 
5,56  ;  Nuge7it  v.  The  State,  19  Ala.  540  ; 
Shaiv  V.  The  State,  18  Ala.  547. 

116.  Ill  a  quasi  criminal  proceeding 
for  the  violation  of  a  municipal  ordi- 
nance, removed  by  appeal  into  the 
circiiit  court,  if  the  statement  does  not 
show  a  cause  of  action,  the  defendant 
may  demur.  Gktnaway  Sf  Kimball  v. 
Mayor,  ^c,  of  Mobile,  21  Ala.  577. 

VI.  Service  of  Copt. 

117.  Every  person  indicted  for  a 
capital  offense,  if  be  is  in  actual  con- 
finement, is  entitled  (Code,  f  3576)  to 
have  a  copy  of  the  indictment  deliv- 
ered to  him  at  least  two  entire  days 
before  the  day  appointed  for  his  trial: 
delivery  to  his  counsel  is  not  sufficient. 
Bnster  v.  The  State,  26  Ala-.  107. 

118.  But,  if  the  prisoner  objects  to 
going  to  trial,  "  on  the  ground  that  a 
copy  of  the  indictment   has  not  been 


served  on  him  or  his  counsel  two  en- 
tire days  before  the  trial,"  and  it  is 
shown  that  a  copy  was  delivered  to 
his  counsel  two  entirp  days  before  the 
trial,  the  objection  may  be  overruled, 
since  the  form  in  whi-ch  it  is  made  is 
a  waiver  of  the  right  to  personal  ser- 
vice if  a  copy  has  been  delivered  to 
counsel.     lb. 

119.  When  the  venue  is  changed  on 
the  prisoner's  application,  the  certified 
copy  of  the  indictment  becomes  so 
far  an  original,  in  the  court  to  which 
the  trial  is  removed,  that  a  copy  of  it, 
when  delivered  to  the  prisoner,  will 
be  a  sufficient  compliance  with  the 
statute.     lb. 

120.  When  the  record  shows  that 
the  prisoner  was  regularly  arraigned, 
pleaded  not  guilty,  and  proceeded  to 
trial  without  objection,  the  point  can- 
not be  raised  in  the  appellate  court, 
that  the  record  fails  to  show  that  he 
was  served  with  a  copy  of- the  indict- 
ment two  entire  days  before  the  trial. 
Ben  V.  The  State.  22  Ala.  9- 

VII.  Substitution  of  Copy  on  Loss  of 
Originax.. 

121.  When  an  indictment  is  lost  or 
destroyed,  it  cannot  be  substituted  on 
satisfactory  proof  of  a  copy.  Gana- 
way  v.  The  State,  22  Ala.  772." 


INSANITY.. 

I.  As  Affecting  the  Competency  or 

Credibility  of  Witness.  ^ 

II.  As  Defense  to  Indictment. 

III.  IIow  Proved. 


I.  As  Affecting  the  Competency   or 
Credibility  of  Witness. 

1.  That  a  person  is  subject  to  fits  of 
mental  derangement,  is  no  objection 
to  either  his  competency  or  credibility 
as  a  witness,  if  it  appears  that  he  is 
sane  at  the  time  he  is  offered.  Camp- 
bell V.  The  State,  23  Ala.  44. 

2.  When  the  competency  of  a  wit- 
ness is  attacked  on  the  ground  of  in- 
sanity, and  the  court  decides  in  favor 
of  his  sanity,  the  evidence  adduced  to 
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the  court  cannot  be  submitted  to  the 
jury,  to  afTect  liis  credibility.     lb. 

3.  When  evidenc.e  is  adduced  to  the 
court,  on  a  ])reliminary  examination 
touching  the  incompetency  of  a  witness 
by  reason  of  insanity,  the  appellate 
court  will  j)resume  that  the  judge  was 
not  intluenced  by  an}'  evidence  which 
he  ought  not  to  have  considered.     lb. 

IL  As  Defense  to  Indictment. 

4.  To  render  insanity  available  as  a 
defense,  the  evidence  must  satisfy  the 
jury,  that  the  accused,  at  the  time  tlie 
act  was  done,  was  not  conscious  that 
he  was  committing  an  oifense  against 
the  law  of  God  or  man.  McAllister  v. 
Ihe  State,  17  A*la.  434. 

III.  How  Proved. 

5.  Where  insanity  is  relied  on  as  a 
defense,  evidence  of  the  state  of  the 
prisoner's  mind  at  the  time  of  the 
trial  is  admissil)le  for  him,  as  tending 
to  show  his  true  mental  condition 
when  the  act  was  committed.  McAl- 
lister V.  The  State,  17  Ala.  434. 

6.  The  opinions  of  medical  men, 
founded  on  their  own  personal  obser- 
vation of  the  accused,  or  on  facts  de- 
tailed by  other  witnesses,  are  admis- 
sible to  prove  insanity  ;  but  such 
opinions  are  to  be  weighed  by  the 
jury  as  other  testimony,  and  are  not 
conclusive.     lb. 

7.  No  precise  rule  can  be  laid  down, 
as  to  the  length  or  character  of  ac- 
quaintance wdiich  would  render  the 
opinion  of  a  person  who  is  not  a  phy- 
sician admissible  evidence  on  the 
question  of  insanity.  In  cases  of  gen- 
eral insanity,  a  total  incapacity  to  dis- 
tinguish right  from  wrong  on  any 
question,  the  same  degree  of  observa- 
tion is  not  required  to  discover  the 
existence  of  the  disease,  as  in  cases  of 
monomania,  or  partial  derangement, 
and  therefore  the  same  degree  of  in- 
timacy is  not  necessary  to  render  the 
opinion  of  the  witness  admissible ; 
but  in  every  case,  the  circumstances 
must  be  such  as  to  have  afforded  the 
witness  an  opportunity  of  forming  an 
accurate  judgment  as  to  the  existence 
or  non-existence  of  the  disease,  con- 
sidered with  reference  to  the  character 
or  degree  in  which  it  is  alleged  to 
exist.    Powell  v.  The  State,  25  Ala.  21. 


INVEIGLING  SLAVES. 
See  Larceny. 


JUDGMENTS. 

I.  Amendment. 

II.  Conclusiveness. 

III.  Form  and  Validity. 


I.  Amendment. 

1.  In  a  proceeding  under  the  bas- 
tardy act,  a  judgment  requiring  the 
defendant  to  pay  "  the  sum  of  forty 
dollars^  annuall}'  for  ten  years,  to-wit, 
forty  dollars  now,  and  forty  dollars 
every  year  for  ten  years  afterwards," 
though  erroneous,  will  be  amended,  on 
error,  at  the  costs  of  the  appellant. 
Wilson  V.  Judge  of  Pike  County  Court, 
18  Ala.  757. 

2.  A  judgment  under  the  bastardy 
act  may  be  amended  at  a  subsequent 
term,  nunc  pro  tunc,  so  as  to  require 
the  annual  payments  to  be  made  on 
the  "  first  Monday  of  January,"  as  the 
statute  directs,  instead  of  on  the  "first 
day  in  January."  Williams  v.  The  State, 
29  Ala.  9. 

II.  Conclusiveness. 

3.  A  judgment  refusing  to  discharge 
the  petitioner,  on  an  application  for 
bail,  does  not  conclude  him  from  again 
applying  ;  but  it  is  within  the  sound 
discretion  of  the  court,  after  having 
fully  examined  the  facts  and  circum- 
stances on  the  previous  application, 
either  to  repose  on  its  former  judg- 
ment, or  to  re-try  the  facts.  Ex  parte 
Campbell,  20  Ala.  89. 

III.  Form  and  Validity. 

5.  The  statute  (Clay's  Digest,  474, 
^16)  which  requires  that  not  more 
than  twenty,  nor  less  than  ten  days, 
shall  elapse  between  the  sentence  and 
execution  of  a  slave,  is  directory 
merely ;  and  the  allowance  of  more 
than  twenty  days  does  not  vitiate  the 
judgment  of  conviction.  Seaborn  and 
Jim  V.  The  State,  20  Ala.  15. 
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6.  The  date  of  the  Rcntcncc,  and 
day  of  execution,  may  be  expressed 
in  figures,  instead  of  letters.  Nolcs  v. 
The  State,  24  Ahi.  G72. 

7.  There  is  not  any  fixed  fotrri  of 
words,  in  which  the  minute  entries  of 
courts  are  required  to  be  made  :  tliey 
should  show  substantially  that  every 
thing  was  done  at  the  trial  which  the 
law  requires  to  be  done,  and  this 
should  be  set  down  in  fit  and  expres- 
sive words  ;  but  the  form  adopted  in 
England,  and  followed  in  some  States 
of  the  Union,  is  not  indispensably 
necessary  to  their  legal  sufficiency. 
Crist  V.  The  State,  21  Ala.  137. 

8.  Whether  the  objection  can  avail, 
that  the  past,  instead  of  the  present 
tense,  is  employed  in  recording  the 
action  of  the  court  and  jury,  queere. 
lb. 

9.  A  judgment  against  the  defendant 
in  a  proceeding  under  the  bastardy 
act,  requiring  him  to  pay  into  the  pro- 
bate court,  annually,  for  the  term  of 
ten  years,  the  sum  of  fifty  dollars,  for 
the  support,  maintenance,  and  educa- 
tion of  the  child,  though  not  in  favor 
of  any  person  by  name  as  plaintiff,  is 
nevertheless  sufflcient,since  the  statute 
points  out  with  certainty  who  is  plain- 
tiff.    Seale  v.  McClanahan,  21  Ala.  345. 

10.*  A  judgment  by  confession,  taken 
by  a  probate  judge  in  vacation,  from 
the  defendant  in  a  proceeding  under 
the  bastardy  act,  is  coram  non  jiidice 
and  void'.  Moore  v.McGuire,  26  Ala.  461. 

11.  A  probate  judge  is  incompetent 
from  interest  to  preside  on  the  trial  of  a 
bastardy  case,  when  he  is  bound  as 
surety  for  the  defendant  on  the  recog- 
nizance taken  by  the  justice  ;  and  any 
proceedings  therein,  had  before  him, 
are  coram  non  judice  and  void.  The 
iState,  ex  rel.  Ctaunch,  v.  Castlebery,  23 
Ala.  85. 

12.  A  judgment,  requiring  the  de- 
fendant to  pay  "  the  sum  of  forty 
dollars  annually  for  ten  j^ears,  to-wi't, 
forty  dollars  now,  and  forty  dollars 
every  year  for  ten  years  afterwards," 
is  erroneous  ;  but,  since  it  shows  upon 
its  face  that  the  defendant  was  ad- 
judged to  pay  "  forty  dollars  annually 
for  ten  years,"  the  latter  portion  of 
the  entry  must  be  treated  as  a  clerical 
misprision,  and  amended  accordingly. 
Wilson  V.  Judge  of  Pike  County  Court, 
18  Ala.  757. 
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13.  A  judgment  in  favor  of  prose- 
cutrix, "for  her  costs  in  this  Ijehalf 
expended,"  and  requiring  the  defend- 
ant to  enter  into  bond,  "  conditioned 
that  he  pay  to  the  judge  of  probate 
fifty  dollars,  on  the  first  day  of  Januor- 
ry  in  each  year,  for  the  term  of  ten 
years,"  &;c.,  is  materially  different  from 
a  judgment  requiring  him  to  enter  into 
bond,  "conditioned  to  pay  fifty  dollars, 
for  the  period  of  ten  years,  on  the 
first  Monday  in  January."  Williams  r. 
The  Slate,  26  Ala.  85. 


JURISDICTION. 

I.  Generally. 

II.  Of  Justice  of  the  Peace. 

III.  Of  County  and  Probate  Courts. 

IV.  Op  City  Court  of  Mobile. 

V.  Of  Circuit  Court. 


I.  Gener.ally. 

1.  Where  a  new  offense  is  created 
by  statute,  or  a  different  penalty  af- 
fixed to  an  offense  previously  knovrn, 
and  the  jurisdiction  is  limited  to  a 
particular  court,  no  other  court  can 
take  cognizance  of  it.  Rossett  v.  The 
State,  17  Ala.  496. 

2.  The  jurisdiction  of  the  superior 
courts  cannot  be  taken  away  by  mere 
implication.  T/te  State  v.  Moore  and 
Ligon,  19  Ala.  514. 

3.  When  a  court  has  no  jurisdiction 
over  the  subject-matter  of  a  suit,  the 
consent  of  the  parties,  whether  ex- 
press or  implied,  cannot  confer  it. 
The  State,  ex  rel.  Satary,  v.  Caroline,  20 
Ala.  19. 

4.  The  State  courts  could  never  ex- 
ercise anj^  jurisdiction  in  cases  of  vio- 
lation of  the  laws  prohibiting  the 
slave-trade,  except  such  as  was  au- 
thorized by  congress ;  and  all  juris- 
diction is  now  taken  away  by  the  fourth 
section  of  the  act  of  March  3d,  1819. 
lb. 

5.  The  competency  of  the  presiding 
judge  to  hold  the  court,  cannot  be 
questioned  by  plea  in  a  criminal  case. 
Spradling  and  Thomas  v.  The  State.  17 
Ala.  440. 
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II.  Of  Justice  of  the  Pf.ace. 

G.  A  justice  of  tlie  peace  has  no 
jurisdiction  to  render  judgment  for 
costs  against  the  defendant,  in  the 
lireliminary  proceedings  liad  before 
him  on  a  charge  of  felony.  Sasnett  v. 
Weather.'^,  21  Ala.  G73. 

7.  A  justice  has  authority,  in  cases 
of  emergency,  to  appoint  a  special 
constable  (Code,  ^  712)  ;  and  he  must 
himself  judge  of  the  emergency.  Noles 
V.  The  Stale,  2i  Ala.  672 

8.  The  third  section  of  the  act  of 
18.i4,  (Session  Acts  1853-i,  p.  247,) 
which  makes  defaulting  overseers  of 
roads  triable  before  a  justice  of  the 
peace,  is  not  violatiye  of  the  right  to 
a  trial  by  jury,  as  secured  by  the  tenth 
and  t\venty-eighth  sections  of  the 
first  article  of  flic  constitution  ;  but  it 
is  nevertheless  unconstitutional,  in 
that  it  makes  no  provision  for  an  ap- 
peal, while  the  general  law  governing 
appeals  is  inapplicable.  Tims  v.  The 
State,  26  Ala.  165. 

9.  The  thirty-third  section  of  the 
judiciary  act  of  1789,  (U.  S.  Statutes  at 
Large,  vol.  1,  p.  91.)  which  empowers 
justices  of  the  peace  to  arrest  and 
commit,  or  bail,  as  the  case  may  re- 
quire, persons  charged  with  a  viola- 
tion of  the  criminal  law  of  the  United 
States,  is  not  unconstitutional.  Ex 
parte  Gist,  26  Ala.  156. 

10.  A  justice  has  no  jurisdiction  of 
a  complaint  under  the  bastardy  act, 
unless  the  mother  of  the  child  is  a 
sipgle  woman,  and  is  pregnant,  or  has 
been  delivered,  in  the  county  in  which 
the  justice  acts  ;  but,  if  the  complaint 
does  not  state  these  facts,  he  may  de- 
termine their  existence  from  other 
cyidence,  and  should  then  state  them 
in  liis  warrant,  so  that  his  jurisdiction 
may  appear  on  the  face  of  his  proceed- 
ings.     Williams  v.  The  State,  29  Ala.  9. 

11.  The  recitals  in  the  justice's  war- 
rant, of  the  preliminary  facts  on  which 
his  jurisdiction  depends,  and  which  it 
is  his  duty  to  determine,  are  evidence 
that  he  did  determine  their  existence  ; 
and  his  determination  of  their  exist- 
ence, in  the  absence  of  evidence 
showing  it  to  be  erroneous,  is  conclu- 
sive between  the  parties,     lb. 

III.  Of  County  and   Probate  Courts. 

12.  The  jurisdiction    conferred   by 


the  act  of  1836  (Clay's  Digest,  509, 
gll)  on  the  county  court,  and  now 
transferred  to  the  probate  court,  aii- 
thorizes  the  judge,  and  makes  it  his 
duty,  to  fill  any  vacancy  that  may 
occur,  from  whatever  cause,  in  the 
office  of  overseer  of  roads,  after  a 
regular  appointment  has  been  made. 
Thompson  v.  The  State,  21  Ala.  48. 

13.  In  a  proceeding  under  the  bas- 
tardy act,  the  county  court  had  juris- 
diction, if  the  cause  was  continued  by 
the  defendant  at  the  first  term,  to  com- 
pel him  to  enter  into  a  recognizance 
for  his  good  beliavior  ;  and  if  the  re- 
cognizance contained  any  superadded 
condition,  it  was  void  only  as  to  the 
excess.  The  State,  ex  rel.  Claunch,  v. 
Castleberry,  23  Ala.  85. 

14.  Where  the  defendant's  surety, 
on  the  bond  taken  by  the  justice, 
afterwards  becomes  judge  of  probate, 
he  is  incompetent  from  interest  to  pre- 
side on  the  trial  of  the  case  ;  and  any- 
proceedings  therein,  had  before  him, 
are  coram  nan  jitdice  and.  void.     lb. 

15.  Under  the  act  establishing  courts 
of  probate,  a  judge  of  probate  had 
power  (now  taken  by  the  Code)  "  to 
grant,  hear,  and  determine  writs  of 
habeas  corpus"  in  bailable  cases.  Hale 
V.  The  State,  24  Ala.  80.  (Note,  that 
this  power  has  been  restored  by  the 
"act  concerning  bail  in  criminal  cases," 
approved  Februaiy  15,  1856;  except 
in  cases  of  murder  in  the  second  de- 
gree, and  manslaughter  in  the  first 
degree.) 

IV.  Of  City  Court  of  Mobile. 

16.  The  criminal  court  of  Mobile 
had  no  jurisdiction  of  oflfenses  created 
by  the  revenue  act  of  1848.  Rossett  v. 
the  State,  17  Ala.  496.  (Note,  that  the 
name  of  this  court  was  changed,  by 
act  of  February,  1850,  to  that  of  "the 
city  court  of  Mobile  ;"  and  that  juris- 
diction was  conferred  on  it,  by  the 
revenue  act,  approved  February  11, 
1850,  "  over  all  matters  of  an  indicta- 
ble nature,  and  of  all  penalties  arising 
from  a  violation  of  any  of  the  provis- 
ions" of  the  revenue  law.) 

17.  The  city  court  has  power  to 
originate  criminal  proceedings  at  a 
special  term.  Nugent  v.  The  State,  19 
Ala.  540. 

18.  The    judge    of   said   court  has 
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power  to  take  a  bond,  conditioned  that 
the  principal  oblif^or  "  make  liis  per- 
sonal appearance  before  the  city  court, 
now  in  session,  instanter,  and  from  day 
to  day  during  the  term,  and  fr6m  term 
to  term  thereafter,  to  answer  the  State 
of  Alabama  on  a  charge  of  an  assault 
to  murder."  Arnold  v.  The  State,  25 
Ala.  69. 

V.  Of  Circuit  Court. 

19.  Under  the  revenue  act  of  1848, 
the  circuit  court  alone  had  jurisdiction 
of  offenses  committed  in  violation  of 
the  98th  section.  Rossett  v.  The  State, 
17  Ala.  496.     ( Vide  supra,  16.) 

20.  The  proviso  to  the  8th  section 
of  the  act  of  1819,  (Clay's  Digest,  295, 
^  35,)  relative  to  the  alternation  of  the 
circuit  judges,  is  directory  merely, 
and  does  not  deprive  them  of  the 
power  to  hold  successive  courts  in 
any  county  of  their  respective  circuits. 
Spradling  If  Thomas  v.  Tlie  State,  17 
Ala.  440.  (Changed  by  statute. — Ses- 
sion Acts  1856-6,  p.  29.) 


JUROPvS  AND  JURY. 

(^statutory  Provisions :  Code,  §§3436-96,  3576-3604.) 

I.  Grand  Jury. 

II.  Petit  Jury. 

1.  Challenge. 

(a)  Peremptory. 

fb)  Propter  Defectum. 

(c)  To  Array. 

2.  Discharge. 

3.  Misconduct. 

4.  Oath. 

5.  Polling. 

6.  Service  of  List  on  Prisoncn\ 

IIL  PbO'Vince  op  Jury, 

IV.  RiefHT  OF  Trial  by  Jury. 

See,  also.  Venire. 


I.  Grand   Jury. 

1.    An  objection  to  the  grand  Jury 
can  only  be  takea  by  plea  m  abatement. 


Nugent  V.  The  State,  19  Ala.  540;  Mor- 
gan V.  The  State,  19  Ala.  556. 

2.  Where  the  record  shows  that  the 
indictment  was  found  and  returned 
into  court  by  a  grand  jury,  and  was 
treated  by  the  pri.soner  as  a  valid  in- 
dictment, the  judgment  of  conviction 
will  not  be  reversed  because  the  re- 
cord fails  to  sliow  that  the  grand  jury 
was  regularly  selected  and  summoned. 
Shaw  V.  The  State,  18  Ala.  547. 

II.  Petit  Jury. 

1.  Challenge. 

(a)   Peremptory. 

3.  Under  an  indictment  for  murder, 
in  the  general  fprm  prescribed  by  the 
Code,  (No.  2,  p.  698,)  the  prisoner  is 
entitled  to  the  number  of  peremptory 
challenges  allowed  in  prosecutions  for 
murder  in  the  first  degree.  Noles  v. 
The  State,  24  Ala.  672. 

4.  Where  several  persons  are  jointly 
indicted  and  tried,  each  is  entitled  to 
the  same  number  of  challenges  to 
which  he  would  be  entitled  if  tried 
separately.  Brister  t.  The  State,  2S 
Ala.  107. 

(b)  Propter  Defectum. 

5.  A  juror,  whose  sole  property  in 
slaves  consists  of  a  distributive  share 
of  an  undivided  estate  composed  of 
slaves,  is.  not  a  slaveholder  within  the 
meaning  of  the  statute,  and  is  incom- 
petent to  sit  as  such  on  the  trial  of  a 
slave  for  a  capital  offense.  Spence  v. 
TJie  State,  17  Ala.  192. 

6.  On  the  ti'ial  of  a  person  for  an 
offense  which  may  be  punished  capi- 
tally or  by  confinement  in  the  peni- 
tentiary, it  is  a  good  cause  of  challenge- 
by  the  State,  that  a  juror  has  a  fixed' 
opinion  against  capital  or  penitentiary 
punishment.  Stalls  v.  The  State,.  28 
Ala.  25. 

7.  But  if  the  juror  is  accepted  by 
the  State  and  by  the  prisoner,  the 
right  of  chaJleng'e  for  this  cause  is 
lost,  and  cannot  be  again  revived,  by 
any  act  of  either  the  court  or  the  so- 
licitor, against  the  objection  of  the 
prisoner,  although  the  existence  of 
the  cause  of  challenge  was  unknown 
to  the  solicitor  and  coiurt  when  he  was 
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accepted  ;  and  if  the  court  afterwards 
sets  aside  the  juror  for  that  cause,  and 
the  prisoner  excepts  to  its  decision, 
the  error  entitles  liim  to  a  reversal  of 
the  judgment  of  conviction.     lb. 

8.  If  tiie  court,  at  the  instance  of 
the  prisoner,  improperly  sets  aside  a 
competent  juror,  it  is  an  error  of 
whicli  he  cannot  be  heard  to  complain. 
McAllister  v.  The  State,  17  Ala.  434. 

(c)  To  Array. 

9.  Although  the  sickness  of  a  juror's 
family,  if  of  such  a  character  as  to  de- 
mand his  personal  attention,  is  a  suffi- 
cient excuse  to  authorize  his  discharge 
by  the  presiding  judge  ;  yet,  where 
the  record  shows  that,  after  the  list  of 
jurors  summoned  had  been  served 
upon  the  prisoner,  and  before  the  day 
appointed  for  his  trial,  two  of  their 
number  were  discharged  by  the  judge, 
without  the  knowledge  or  consent  of 
the  prisoner  or  his  couns'el,  and  that 
the  prisoner  objected  at  the  trial  to 
this  action  of  the  court,  the  judgment 
will  be  reversed  on  error,  although 
the  bill  of  exceptions  recites  that  they 
were  discharged  "on  the  ground  of 
the  sickness  of  their  families."  Par- 
sons V.  The  State,  22  Ala.  50. 

10.  In  such  case,  the  prisoner  may 
move  for  a  veriire  de  novo  ;  but  when 
the  record  shows  that  he  objected  at 
the  trial  to  the  action  of  the  court, 
and  that  his  objection  was  overruled, 
this  is  equivalent  to  deciding  that 
there  was  no  ground  for  a  venire  de 
novo,  and  the  objection  is  available  on 
error,     lb. 

11.  If  a  defendant  in  a  capital  case, 
not  being  in  actual  confinement,  and 
having  counsel  entered  on  the  docket, 
proceed  to  trial  without  objecting  to 
the  panel  of  jurors  summoned,  he 
cannot  have  the  entire  panel  set  aside, 
on  account  of  the  misnomer  of  one  of 
the  jurors,  who  was  summoned  but 
failed  to  attend ;  nor  on  account  of  the 
omission  to  insert  a  juror's  christian 
name  in  full,  when  the  initial  letter  is 
correctly  stated.  Bill  v.  The  State,  29 
Ala.  34. 

2.  Discharge. 

12.  When  the  judgment  entry  re- 
cites, that  the  jury,  after  deliberating 
a  reasonable   time,    were    unable   to 


agree  upon  a  verdict  ;  that  the  court 
had  disposed  of  the  business  before 
it ;  and  that  it  was  absolutely  necessarj' 
that  the  term  of  the  court  should  then 
be  closed, — the  jury  may  properly  be 
discharged,  and  a  mistrial  entered. — 
Powell  V.  The  State,  19  Ala.  577. 

13.  The  unauthorized  discharge  of  a 
jury  in  any  criminal  case,  whether  for 
a  felony  or  a  misdemeanor,  is  equiva- 
lent to  an  acquittal  ;  but,  since  the 
court  has  power  to  discharge  the  jury 
in  cases  of  necessity,  as  well  as  when 
the  prisoner  consents  to  it,  a  plea  set- 
ting up  the  previous  withdrawal  of 
the  cause  from  the  jury  after  issue 
joined,  "  without  the  consent  of  the 
defendant,  and  against  his  objection," 
is  defective  on  demurrer,  because  it 
does  not  negative  the  existence  of  any 
necessity  for  such  withdrawal.  3Ic- 
Cauley  v.  The  State,  26  Ala.  135. 

3.  Misconduct. 

14.  The  itiisconduct  of  the  jmy,  after 
they  have  retired  to  make  up  their 
verdict,  is  a  matter  to  be  considered 
by  the  court  on  a  motion  for  a  new 
trial,  but  is  not  a  proper  ground  for 
"an  arrest  of  judgment.     Brister  v.  The 

State,  26  Ala.  107;  Franklin  v.  The  State, 
29  Ala.  14. 

4.  Oath. 

15.  Where  the  jury  are  sworn  "well 
and  truly  to  try  the  issue  joined  be- 
tween the  State  Of  Alabama  and  the 
said  defendant,"  while  the  record 
shows  that  the  defendant  had  been 
arraigned  on  an  indictment  for  murder, 
and  had  pleaded  not  guilty,  the  oath  is 
a  substantial  compliance  with  the  re- 
quirements of  the  statute,  (Claj^'s  Di- 
gest, 458,  ^  46.)  Crist  v.  The  State,  21 
Ala.  137. 

16.  Where  the  minute  entry  con- 
tained the  following  recitals  :  "  There- 
upon came  a  jury,"  &c.,  "  who  were 
.selected  and  empaneled  well  and  truly 
to  try  the  issue  joined  between  the 
State  of  Alabama  and  the  said  defend- 
ant, and  the  trial  of  said  cause  com- 
menced ;"  that  the  court  adjovu'ned  in 
the  evening,the  trial  not  being  finished, 
and  re-assembled  on  the  following 
morning ;  and  that  thereupon  "  came 
the  defendant  and  his  counsel,  as  also 
the  counsel  for  the  State,  together  with 
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the  jury  that  had  been  empanchid  and 
sworn  an  aforesaid,  and  the  trial  of  said 
cause  was  resumed  ;  and  after  tlie 
evidence  of  all  the  witnesses  had  been 
given  in,  and  the  argument  of  coimsel 
had  Leon  heard,  tlie  jury  received  the 
charge  of  the  court,  and  retired  in 
charge  of  the  sheriff  to  make  up  their 
verdict ;  and  now  return  into  court, 
and  on  their  oaths  do  say,"  &c.  Held, 
that  the  record  sufficiently  showed 
that  the  jury  were  sworn,  and  that  it 
would  be  i^resumed  on  error  that  they 
were  sworn  before  the  testimony  was 
heard,     lb. 

5.  Polling. 

17.  If  the  vei-dict  of  the  jury  is 
received,  and  read  aloud  in  open 
court,  in  the  absence  of  the  prisoners, 
and  the  jury  are  then  told  by  the  court 
that  they  are  discharged,  it  is  within 
the  power  of  the  court  to  call  them 
back  before  they  have  left  the  bar  ; 
and  if  they  are  immediately  recalled, 
upon  the  discovery  being  made  that 
the  prisoners  are  not  in  court,  and  the 
papers  in  the  cause'  are  handed  back 
to  them,  the  prisoners  are  not  deprived 
of  their  right  to  poll  the  jury,  nor  can 
they  complain  on  error  of  this  action 
of  the  court.  Brister  v.  The  State,  26 
Ala.  107. 

6.  Service  of  List  on  Prisoner. 

18.  When  a  prisoner,  indicted  for  a 
capital  offense,  is  in  actiial  confinement, 
he  is  entitled  to  a  list  of  the  jurors 
summoned  for  his  trial,  at  least  two 
days  before  the  day  appointed  for  his 
trial ;  but  when  he  is  not  in  actual 
confinement,  and  has  counsel  entered 
on  the  docket,  the  right  to  such  list 
does  not  arise,  in  favor  of  either  the 
prisoner  or  his  counsel,  except  upon 
application  by  the  latter.  Bill  v.  The 
State,  29  Ala.  34. 

19.  It  seems,  that  the  list  must  be 
delivered  to  the  prisoner  himself,  and 
not  to  his  counsel ;  but  if  he  objects 
to  going  to  trial,  on  the  ground  that 
the  list  "  had  not  been  served  on  him 
or  his  counsel,"  and  it  is  shown  that 
the  list  was  delivered  to  his  counsel, 
there  is  no  error  in  overruling  the 
objection.  Bristerv.  The  State,  26  Ala. 
107. 


20.  When  the  record  shoVvs  that  the 
prisoner  was  regularly  arraigned, 
pleaded  not  guilty,  and  i^rocotdcd  to 
trial  without  any  objection,  the  olijec- 
tion  cannot  be  raised  on  error,  that  the 
record  fails  to  show  that  he  was  served 
with  a  list  of  the  jury,  two  entire  days 
before  the  trial,  or  that  the  venire  was 
returned  into  court.  Ben  v.  T/ie  State, 
22  Ala.  9. 

III.  Province  of  Jury. 

21.  The  jury  are  not  the  constituted 
judges  of  the  law  in  a  criminal  case, 
and  consequently  have  not  the  legal 
right  to  disregard  the  instructions  of 
the  court.  Batre  v.  The  State,  18  Ala. 
119  ;  Felix  V.  The  State,  18  Ala.  720. 

22.  A  charge  to  the  jury,  "  that  if 
they  found  there  was  a  conflict  between 
the  special  charges,  given  by  the  court 
at  the  defendant's  request,  and  the 
main  charge,  then  the  latter  must  pre- 
vail," is  erroneous,  because  it  refers  to 
the  jury  the  decision  of  a  question  of 
law.     Spivey  v.  The  State,  26  Ala.  90. 

23.  Under  an  indictment  for  murder, 
the  question  before  the  jury  being  the 
identity  of  the  prisoner  as  the  mur- 
derer, the  State  offered  in  evidence 
the  register  of  the  hotel  in  Mobile  at 
which  the  murder  was  committed,  and 
the  registers  of  two  other  hotels,  one 
in  New  Orleans,  and  the  other  in 
Montgomery,  in  each  of  which  a  dif- 
ferent name  was  entered,  and  which 
were  admitted  without  objection  from 
the  prisoner ;  accompanied  by  parol 
proof  that  the  three  names  were  writ- 
ten by  the  prisoner,  and  that  he  v,-as 
known  by  them  respectively  in  the 
three  cities  named.  Held,  that  the 
jury,  in  determining  whether  the  three 
names  were  written  by  the  same  per- 
son, might  compare  the  handwriting. 
Crist  v.^T/te  State,  21  Ala.  137. 

24.  Under  an  indictment  for  an 
assault  with  intent  to  murder,  the  ac- 
tiial  existence  of  the  alleged  intent  is 
a  question  of  fact  for  the  jury,  in  the 
decision  of  which  they  ought  to  act 
upon  those  presumptions  which  are 
recognized  by  the  law,  so  far  as  they 
are  applicable,  and  their  own  judg- 
ment and  experience,  as  applied  to  all 
the  circmustances  in  evidence.  Ogle- 
tree  V.  The  State,  28  Ala.  693. 

25.  In  cases    of  conspiracy,  it  is  a 
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question  for  the  jiirj',  whether  the  act 
was  done  in  prosecution  of  the  original 
unlawful  purpose,  or  was  independent 
of  it,  and  without  previous  concert ; 
and  a  charge  which  excludes  this  ques- 
tion from  their  consideration,  is  errone- 
ous.    Frank  v.   The  State,  27  Ala.  37. 

26.  The  distinction  between  the  re- 
spective spheres  of  the  court  and 
jury,  as  to  the  competency  and  credi- 
bility of  confessions,  stated.  Brister 
V.  The  State,  26  Ala.  107. 

27.  Under  an  indictment  for  retail- 
ing, the  question,  whether  the  defend- 
ant had  knowledge  of  the  intemperate 
habits  of  the  person  to  whom  he  sold 
the  liquor,  should  be  left  to  the  decis- 
ion of  the  judge  upon  the  evidence  ; 
and  a  charge  which  assumes  that  such 
knowledge  is  brought  home  to  him,  is 
erroneous.  Elam  v.  The  State,  25  Ala. 
53. 

28.  The  inference  of  one  fact  from 
another  falls  within  the  exclusive  prov- 
ince of  the  jury.  Olive}'  v.  The  State, 
17  Ala.  587. 

IV.  Right  OF  Trial  by  Jury. 

29.  The  constitutional  guaranty  of  a 
trial  by  jury,  in  all  criminal  prosecu- 
tions, includes  the  right  to  have  the 
deliberations  of  the  jury  continued, 
when  once  they  have  begun  the  trial 
and  heard  a  portion  of  the  evidence, 
until  the  occurrence  of  a  sufficient 
legal  reason  for  their  discharge,  and 
the  chance  of  a  verdict  of  acquittal  at 
their  hands  during  all  that  time.  Mc- 
Cauley  v.  The  State,  26  Ala.  135. 

30.  For  this  reason,  the  unauthorized 
discharge  of  the  jur}^  in  any  criminal 
case,  either  for  a  felony  or  a  misde- 
meanor, is  equivalent  to  an  acquittal  ; 
but,  since  the  court  has  power  to  dis- 
charge the  jury  in  cases  of  necessity, 
a  pica  of  previous  Avithdrawal  of  the 
cause  from  the  jury  after  issue  joined, 
•'  without  the  consent  of  defendant,  and 
against  his  objection,"  is  demurrable, 
unless  it  also  negatives  the  existence 
of  any  necessity  for  such  withdrawal. 
lb. 

31.  The  constitutional  guaranty  of  a 
trial  by  jury,  "  in  all  prosecutions  by 
indictment  or  information,"  does  not 
apply,  except  in  the  specified  cases,  to 
offenses  created  by  statute  since  the 
adoption  of  the  constitution  ;  but  such 


offenses  may  be  made  triable  before  a 
justice  of  the  peace,  without  indict- 
ment.    Tims  V.  The  State,  26  Ala.  165. 

32.  Nor  does  the  provision  contained 
in  the  28th  section  of  the  1st  article, 
which  declares  that  "  the  trial  by  jury 
shall  remain  inviolate,"  extend  the 
right  of  a  jury  trial  to  cases  which,  at 
the  time  of  the  adoption  of  the  con- 
stitution, were  unknown  both  to  the 
common  and  to  the  statute  law.     lb. 

33.  The  3d  section  of  the  act  of 
1854,  (Session  Acts  1853-4,  p.  247,) 
which  makes  defaulting  overseers  of 
roads  triable  before  a  justice  of  the 
peace,  is  not  violative  of  the  consti- 
tutional right  to  a  trial  by  jury.     lb. 


JUSTICE  OF  THE  PEACE. 

(Statutory  Provisions: Code,  ^§3339-67,  3377-3417.) 

I.  Jurisdiction  and  Proceedings. 

1.  Appointment  of  Constable. 

2.  Arrest  and  Commitment  for  In- 

dictable Offenses. 

3.  Bastardy. 

4.  Overseers  of  Roads. 

5.  Sureties  of  the  Peace. 

II.  Appeals  ;  Proceedings  thereon. 


I.  Jurisdiction  and  Proceedings. 
1.  Appointment  of  Constable. 

1.  A  justice  has  authority,  in  cases 
of  emergenc}',  to  appoint  a  special 
constable  (Code,  ^712);  and  he  must 
himself  judge  of  the  emergency.  Noles 
V.  The  State,  24  Ala.  672. 

2.  Arrest  and  Commitment  for  Indictable 
Offenses. 

2.  Under  the  33d  section  of  the 
judiciary  act  of  1789,  (U.  S.  Statutes  at 
Large,  vol.  1,  p.  91,)  a  justice  of  the 
l^eace  has  authority  to  arrest  and 
commit,  or  bail,  as  the  case  may  re- 
quire, persons  charged  with  a  viola- 
tion of  the  criminal  law  of  the  United 
States.  The  authority  thus  conferred 
is  not  "judicial   power,"  within  the 
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meaning  of  the  3d  article  of  the  Fed- 
eral constitution  ;  nor  does  the  exer- 
cise of  it  make  him  a  Federal  olHcer, 
within  the  meaning  of  the  2d  clause 
of  the  2d  section  of  the  2d  article. 
Ex  parte  Gist,  26  Ala.  1.5G. 

3p  After  a  party  has  been  arrested 
on  a  criminal  charge,  and  has  given 
bail  for  his  appearance  at  court,  the 
magistrate  has  no  authority  to  cause 
him  to  be  re-arrested  for  the  same 
offense;  on  the  supposition  that  his 
bail  is  insufficient.  Ingram  v.  The 
State,  27  Ala.  17. 

4.  Technical  accuracy  is  not  required 
in  the  proceedings  had  before  a  justice 
preliminary  to  the  issue  of  a  warrant 
for  a  public  offense  :  it  is  sufficient,  if, 
giving  to  the  language  employed  its 
usual  and  ordinary  signification,  it 
shows  that  an  offense  against  the  crim- 
inal law  has  been  committed.  Crosby 
V.  Hawthorn,  25  Ala.  221. 

5.  A  recognizance,  to  appear  and 
answer  an  indictment  to  be  preferred 
against  the  principal,  need  not  set  out 
ihe  offense  charged  with  the  technical 
accuracy  required  in  an  indictment, 
lut  a  substantial  description  will  be 
sifficient.  The  State  v.  Weaver,  18  Ala. 
2J3. 

6.  A  charge  of  persuading  and 
inducing  a  negro  woman  slave  named 
Ann,  the  property  of  J.  K.,  to  leave 
her  master's  premises  and  employ, 
with  a  view  to  take  said  slave  to  an- 
olier  State  and  convert  her  to  his  own 
life,"  though  not  in  the  technical  lan- 
giage  of  the  statute,  is  a  substantial 
description  of  an  offense  within  its 
p'ovisions.     lb. 

7.  An  affidavit,  charging  the  affiant's 
belief  that  the  accused  "  was  about  to 
persuade,  and  trying  to  persuade,  two 
of  his  (affiant's)  hired  slaves  to  leave 
lis  premises,"  though  informal,  is  sub- 
stantially sufficient  to  justify  a  warrant 
fgainst  the  accused,  under  the  statute 
forbidding  any  person  "  to  aid  any 
legro  or  other  slave  to  run  away  or 
depart  from  his  master's  service." 
Crosby  V.  Hawthorn,  25  Ala.  221. 

8.  An  affidavit,  charging  that  certain 
goods,  of  the  value  of  thirty  dollars, 
the  property  of  certain  persons  named, 
had  been  feloniously  stolen  by  some 
person  or  persons  unknown  to  affiant, 
and  that  from  probable  cause  he  sus- 
pected that  said  goods  were  concealed 


in  a  trunk  belonging  to  the  defendants, 
does  not  amount  to  a  charge  of  larceny, 
but  is  equivalent  to  a  charge  of  know- 
ingly concealing  stolen  goods,  although 
it  may  not  contain  the  statutory  re- 
quisites of  that  offense,  and  authorizes 
the  justice  to  issue  his  warrant  for  the 
arrest  of  the  parties.  Field  v.  Ireland, 
21  Ala.  240. 

9.  An  affidavit,  which  charges  that 
the  accused  "has  feloniously  taken, 
stolen,  and  carried  away  from  the  pos- 
session of  C,  where  she  was  placed  by 
affiant,  a  negro  woman  named  Eliza, 
valued  at  ^4.50,  and  that  she  is  now  in 
his  possession,"  is  sufficiently  descrip- 
tive of  an  offense  against  the  criminal 
laws  of  the  country  to  justity  the  mag- 
istrate in  causing  the  accused  to  be 
apprehended  and  brought  before  him. 
Ewing  V.  Sanford,  19  Ala.  005. 

10.  A  justice  has  no  jurisdiction  to 
render  judgment  for  costs  against  the 
defendant  in  the  preliminary  proceed- 
ings had  before  him  on  a  charg-e  of 
felony.     Sasnett  v.  Weathers,  21  Ala.  673. 

3.  Bastardy. 

11.  A  married  woman  cannot  prefer 
a  complaint  under  the  statute.  Judge 
of  Limestone  County  Court  v.  Kerr,  27 
Ala.  328. 

12.  A  justice  has  no  jurisdiction  of 
a  complaint  under  the  bastardy  act, 
unless  the  mother  of  the  child  is'  a 
single  woman,  and  is  pregnant,  or  has 
been  delivered,  in  the  county  in  which 
the  justice  acts  ;  but,  if  the  complaint 
does  not  state  these  facts,  he  may  de- 
termine their  existence  from  other 
evidence,  and  should  then  state  them 
in  his  warrant,  so  that  his  jurisdiction 
may  appear  on  the  face  of  his  pro- 
ceedings. Williams  v.  The  State,  29 
Ala.  9. 

13.  The  recitals  in  the  justice's  war- 
rant, of  the  preliminary  facts  on  which 
his  jurisdiction  depends,  and  which  it 
is  his  duty  to  determine,  are  evidence 
that  he  did  determine  their  existence  : 
and  his  determination  of  their  exist- 
ence, in  the  absence  of  evidence 
showing  it  to  be  erroneous,  is  conclu- 
sive between  the  pariies.     lb. 

14.  Although  the  statute  (Code, 
1 3801)  onh'  requires  the  justice  to  re- 
turn to  the  circuit  court,  by  the  first 
day  of  the  term  to  which  the  defendant 
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is  bound  to  appear,  the  bond  and  com- 
plaint ;  yet  he  may  also  return  the 
warrant,  when  it  recites  the  existence 
of  the  facts  on  ^Yhich  his  jurisdiction 
depends,  and  is  expressly  referred  to 
in  the  bond.     lb. 

15.  The  bond  taken  from  the  defend- 
ant, conditioned  for  his  appearance  at 
court,  is  properly  made  payable  to  the 
governor  for  the  time  being,  and  his 
successors  in  oflice.  Chaudron  v.  Fitz- 
patrick,  19  Ala.  649. 

16.  If  the  bond  does  not  conform  to 
the  statute,  in  failing  to  require  the 
defendant  to  appear  "at  the  nest  term" 
after  it  is  taken,  it  is  void,  and  the 
proceedings  dependent  upon  it  are 
coram  non  judice.  Seale  v.  McClanalmn, 
21  Ala.  345. 

17.  But  if  the  defendant  appears  in 
court,  and  submits  without  objection 
to  a  trial  on  the  merits,  he  cannot 
afterwards  object  to  the  regularity  of 
the  recognizance.  Wilson  v.  Judge  of 
Pike  County  Covrt,  18  Ala.  757. 

3.  Overseers  of  Pcoads. 

18.  The3dsectionof  theactof  1854, 
(Session  Acts  1853-4,  p.  247,).  which 
makes  defaulting  overseers  of  roads 
triable  before  a  justice  of  the  peace, 
is  not  violative  of  the  right  to  a  trial 
by  jury,  as  secured  by  the  10th  and 
28th  sections  of  the  1st  article  of  the 
constitution  ;  but  it  is  unconstitutional, 
because  it  makes  no  provision  for  an 
appeal,  while  the  general  law  regula- 
ting appeals  is  inapplicable.  Tims  v. 
The  State,  26  Ala.  165. 

5.  Sureties  of  the  Peace. 

19.  An  affidavit,  made  by  a  married 
woman,  "that  she  is  afraid  her  husband 
will  beat,  wound,  maim,  or  do  her  some 
bodily  hurt,"  is  not  sufficient  to  au- 
tliorize  the  arrest  of  the  husband 
(Code,  ^§3340-41);  and  if  the  warrant 
of  tlie  justice  appears  on  its  face  to  be 
predicated  on  such  an  affidavit,  it  is 
void,  and  furnishes  no  protection  to  the 
officer  executing  it.  Noles  v.  21ie  State, 
24  Ala.  672. 

II.  Appeals  ;  Proceedings  thereon. 

20.  On  appeal  from  the  judgment  of 
a  justice,  requiring  the  party  to  find 


sureties  to  keep  the  peace,  the  circuit 
court  is  required  to  proceed  with  the 
trial  de  novo,  and  may  therefore  refuse 
to  look  to  the  legal  sufficiency  of  the 
warrant  under  which  the  party  was 
arrested.   Tomlinv.  The  State,  19  Ala. 9. 

21.  In  such  case,  the  court  may  ren- 
der judgment  for  the  costs  against  the 
sureties  on  the  appeal  bond.     lb. 

22.  A  writ  of  error  does  not  lie,  to 
revise  the  action  of  the  circuit  court, 
in  cases  of  appeal  from  the  order  of  a 
justice,  requiring  sureties  of  the  peace. 
lb. 

23.  As  to  proceedings  on  appeal  in 
bastardy  cases,  see  title  Bastardy. 


LARCENY. 

(Statutory  Provisions  :  Code,  §§  3127-30,  3141-50, 
3170-81  ;  Clay's  Digest,  419-20,  §^18,  26;  lb.  425, 
§§  55-62.) 

I.  Of  the  Offense. 

1.  As  at  Common  Law. 

2.  Bringing    Stolen  Property   intD 

this  State. 

3.  Embezzlement  and  Larceny  frol 

Storehouse. 

4.  Stealing  or  Liveigling  Slaves. 

II.  Of  the  Indictment. 

III.  Of  the  Pleadings  and  Eviden( 

IV.  Of  the  Verdict  and  JuDGMExi 


I.  Op  the  Offense. 
1.  As  at  Common  Laio. 


1.  A  taking  was  necessary  to  consi- 
tute  larceny  at  common  law.  Spiveyv. 
The  State,  26  Ala.  90. 

2.  A  bailee  could  not  be  guilty  ♦f 
larceny  by  a  fraudulent  conversion  ijf 
the  deposit.  Wright  v.  Lindsay,  2b 
Ala.  428.  1 

3.  Unless  he  broke  the  bulk  or  pack- 
age, or  acquired  possession  of  the 
goods  with  intent  to  steal  them.  Spi^ 
vey  V.  The  State,  26  Ala.  90.  \ 

4.  A  joint  owner,  or  tenant  in  com- 
mon, could  not  be  guilty  of  larceny, 
by  taking  the  property,  and  disposing 
of  the  whole  of  it  to  his  own  use  ; 
unless  he  took  it  out  of  the  hands  of  a 
bailee,   and    the   effect   of  his  taking 
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would  be  to  charge  the  bailee.     Kirlc- 
seij  V.  Fi/ce,  29  Ala.  20G. 

5.  An  affidavit,  charging  that  certain 
goods,  of  the  value  of  thirty  dollars, 
the  property  of  certain  persons  named, 
had  been  feloniously  stolen  by  some 
person  or  persons  unknown  to  affiant, 
and  that  from  probable  cause  he  sus- 
pected that  said  goods  were'concealed 
in  a  trunk  belonging  to  two  persons 
named,  does  not  amount  to  a  charge  of 
larceny  against  the  owners  of  the  trunk 
if  they  fail  to  account  satisfactorily 
for  their  possession.  Field  v.  Ireland, 
21  Ala.  240. 

2.  Bringing  Stolen  Property  into  this 

State. 

6.  The  offense  denounced  by  the 
25th  section  of  the  4th  chapter  of  the 
Penal  Code  of  1841,  (Clay's  Digest,  419, 
^  25,)  is  not  the  stealing  of  property  in 
another  State,  but  the  bringing  of  the 
stolen  property  into  this  State  ;  con- 
sequently, where  the  takirig  was  under 
such  circumstances  as  would  constitute 
a  larceny  if  done  here,  and  the  prop- 
erty is  afterwards  brought  into  this 
State,  the  offense  is  complete,  without 
regard  to  the  law  of  the  State  in  which 
the  property  was  taken.  Murray  v. 
The  State,  18  Ala.  121. 

7.  The  terms  "  steal"  and  "  larceny," 
as  used  in  the  25th  section  of  said 
chapter,  are  technical,  and  do  not  in- 
clude an  offense  which,  if  committed 
here,  would  not  amount  to  larceny. 
Spencer  v.  The  State,  20  Ala.  24. 

3.  Embezzlement    and    Larceny  from 

Storehouse. 

8.  A  mere  servant,  having  charge  of 
his  employer's  storehouse  and  goods, 
without  any  authority  to  sell,  may  be 
convicted  of  larceny  from  a  storehouse, 
under  section  3170  of  the  Code  ;  but, 
if  he  was  the  agent  of  his  employer, 
and  as  such  had  authority  to  furnish 
goods  to  customers,  he  can  only  be 
indicted  and  convicted  under  section 
3143.  If,  however,  he  obtained  his 
agency  with  the  felonious  intent  of 
stealing  the  goods,  he  may  be  convicted 
under  section  3170.  Case  v.  The  State, 
26  Ala.  17. 


4.  Stealing  or  Inveigling  Slaves. 

9.  A  runaway  slave  may  be  the  sub- 
ject of  larceny.     Murray  v.  The  State, 

18  Ala.  727. 

10.  Where  a  person  entices  or  in- 
veigles a  slave  from  the  service  of  his 
master  in  another  county,  with  intent 
to  convert  such  slave  to  his  own  use, 
and  thereby  induces  the  slave  to  come 
into  the  county  of  his  own  residence, 
the  offense  is  complete  in  the  latter 
comity,  and  he  may  be  there  indicted. 
Crow  V.  The  State,  18  Ala.  541. 

11.  The  18th  section  of  the  4th 
chapter  of  the  Penal  Code  of  1841 
(Clay's  Digest,  419,  §18)  has  not  an 
extra-territorial  operation.  Spencer  v. 
The  State,  20  Ala.  24. 

12.  A  charge  of  "persuading  and 
inducing  a  negro  woman  slave  named 
Ann,  the  property  of  J.  K.,  to  leave 
her  master's  premises  and  employ, 
with  a  view  to  take  said  slave  to  an- 
other State  and  convert  her  to  his  own 
use,"  though  not  in  the  technical  lan- 
guage of  the  statute,  is  a  substantial 
description  of  an  offense  within  its 
provisions.  The  State  v.  Weaver,  18 
Ala.  293. 

13.  An  affidavit,  which  charges  that 
the  accused  "  has  feloniously  taken, 
stolen,  and  carried  away  from  the  pos- 
session of  C,  where  she  was  placed  by 
affiant,  a  negro  woman  named  Eliza, 
valued  at  S450,  and  that  she  is  now  in 
the  possession  of"  the  accused,  is 
sufficiently  descriptive  of  an  offense 
against  the  criminal  laws  of  the  State, 
to  justify  the  magistrate  in  causing 
the  accused  to  be  apprehended  and 
brought  before  him.  Eiving  v.  Sanfoid, 

19  Ala.  605. 

14.  The  statute  respecting  the  steal- 
ing and  inveigling  of  slaves  (Code, 
§  3130)  was  intended  to  afford  ampler 
protection  and  security  to  sla-ve  prop- 
erty than  was  afforded  by  the  rules  of 
the  common  law;  and  it  makes  several 
radical  changes  in  the  common  law. 
A  taking,  which  was  necessary  to  con-- 
stitute  larceny  at  common  law,  is  not 
an  essential  ingredient  of  all  the  of- 
fenses created  by  the  statute  ;  nor  is  a 
bailee,  who,  at  common  law,  could  not 
commit  larceny  as  to  the  goods  in  his 
possession,  unless  he  broke  the  bulk 
or  package,  or  acquired  his  possession 
with  intent  to  steal  the  goods,  excepted 
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from  its  provisions.  It  includes  "  any 
person"  who  commits  any  one  of  the 
acts  denounced  by  it,  with  tlie  felonious 
intent  indicated  by  its  terms,  and  em- 
braces the  carrying  away,  inveigling, 
&c.,  ,of  "  any  slave,"  whether  in  the 
actual  possession  of  the  owner,  or  of 
a  bailee,  or  in  the  merely  constructive 
possession  of  the  owner.  Spivey  v. 
The  State,  26  Ala.  90. 

15.  Conversion  and  carrying  away, 
as  the  terms  are  used  in  the  statute, 
are  neither  synonyms,  nor  convertible 
terms  :  a  felonious  carrying  away  of  a 
slave  necessarily  includes  a  conversion, 
but  a  conversion  does  not  necessarily 
include  a  carrying  away  ;  and  a  mere 
conversion,  even  with  a  criminal  in- 
tent, is  no  felony.  Unless  there  is  also  a 
carrying  away.     lb. 

16.  Where  one  man  has  carried 
away  the  slave  of  another,  the  question 
whether  he  is  guilty  of  the  statutory 
oft'ense  depends  on  the  intent  with 
which  the  act  was  done  ;  and  whenever 
there  is  not  clear  and  satisfactory  proof 
of  the  felonious  intent,  concurring 
with  the  act  of  carrying  away,  there 
is  no  ground  for  a  conviction.     lb. 

II.  Of  the  Indictment. 

17.  An  indictment  for  larceny  of 
"bank-notes,"  eo  nomine,  which  states 
their  number,  denomination,  and  value, 
is  sufficient.  The  State  v.  Williams, 
19  Ala.  15. 

18.  Where  a  slave  is  stolen  in  an- 
other State,  and  brought  into  this,  the 
indictment  should  charge  the  offense 
in  the  same  form  as  if  it  had  been 
committed  here  :  an  indictment  for 
larceny,  framed  as  at  common  law,  is 
not  sufficient.  Ham  v.  The  State,  17 
Ala.  188. 

19.  If  goods,  the  separate  property 
of  the  wife,  are  stolen  from  the  pos- 
session of  the  husband,  it  is  sufficient 
to  describe  them  in  the  indictment  as 
the  goods  of  the  husband.  Davis  v. 
The  State,  17  Ala.  415. 

20.  Obtaining  money  by  false  pre- 
tenses, and  larceny  from  the  person, 
being  offenses  of  the  same  general 
nature,  and  belonging  to  the  same 
family  of  crimes,  though  punished  with 
different  degrees  of  severity,  (Code, 
^§  31-12,  3172,)  may  properly  be  joined, 


in  different  counts,  in  the  same  indict- 
ment.    Johnson  v.  The  State,  29  Ala.  62. 

III.  Of  the  Pleadings  and  Evidence. 

21.  Under  an  indictment  for  the 
stealing  and  inveigling  of  a  slave, 
framed  in  conformity  with  the  provis- 
ions of  the  18th  section  of  the  4th 
chapter  of  the  Penal  Code  of  1841, 
proof  that  the  slave  was  stolen  by  the 
accused  in  another  State,  and  brought 
by  him  into  this,  is  competent,  and  war- 
rants a  conviction.  Murray  v.  The 
State,  18  Ala.  727. 

22.  The  defendant's  declarations, 
while  in  possession  of  the  slave,  "as 
to  the  manner  in  which  he  bought 
him,"  are  not  admissible  evidence  for 
him  under  an  indictment  for  stealing 
the  slave.  Spivey  v.  The  State,  26  Ala. 
90. 

23.  But  any  evidence,  tending  to 
prove  that  he  honestly  believed  that 
he  had  the  right  to  carry  awAj  and 
sell  the  slave,  is  admissible  for  him  ; 
and  therefore,  where  he  had  possession 
of  the  slave  under  a  bailment  from  a 
former  owner,  since  deceased,  the 
declarations  of  the  bailor,  tending  to 
show  a  sale  to  defendant,  are  compe- 
tent evidence,  although  referring  to  a 
paper  which  is  not  produced,  and 
whose  absence  is  not  accounted  for. 
lb. 

IV.  Of  the  Verdict  and  Judgment. 

24.  Under  an  indictment  for  larceny 
from  a  storehouse,  (Code,  g|  3170, 3175,) 
if  the  jury  assess  the  aggregate,  in- 
stead of  the  separate  value  of  the  stolen 
articles,  the  irregularity  is  not  availa- 
ble to  the  defendant,  either  in  arrest 
of  judgment  or  on  error.  Case  v.  The 
State,  26  Ala.  17. 


LOTTERIES. 

(Statutory  Provisions  :  Code,   §'3254  ;    Appendix, 
p.  707,  No.  73.) 

I.  Of  the  Offense. 

II.  Of  the  Indictment. 

III.  Of  the  Pleadings  and  Evidence. 


Part  I.] 


MANDAMUS. 
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I.  Of  the  Offense. 

1.  Any  person  who  sells  a  lottery- 
ticket  in  this  State,  foi\  or  on  behalf  of 
any  agent,  conductor,  manager  or  pro- 
prietor of  any  lottery  which  has  been 
set  up  in  this  State,  or  in  any  other 
State  or  country,  without  the  legisla- 
tive authority  of  this  State,  and  the 
prizes  in  which  have  not  been  actually 
distributed  at  the  time  of  the  sale  of 
the  ticket,  is  "  concerned  in  carrying 
on  such  lottery,"  and  is  therefore 
■guilty  of  a  violation  of  the  statute. 
Salomon  v.  The  State,  27  Ala.  26. 

2.  A  re-sale  of  a  ticket  in  a  lottery 
not  authorized  by  the  laws  of  this 
State,  by  a  person  totally  disconnected 
from  the  lottery,  is  not  a  violation  of 
the  statute,  when  his  previous  pur- 
chase extinguished  all  interest  and 
ownership  of  every  agent,  conductor, 
manager  or  proprietor  in  the  ticket ; 
otherwise,  it  is.  Salomon  and  Boullemet 
V.  The  State,  28  Ala.  83. 

II.  Of  the  Indictment. 

3.  An  indictment,  in  the  form  pre- 
scribed by  the  Code,  which  charges 
that  the  defendant  "  set  up,  or  was 
concerned  in  setting  up,  or  carrying 
on  a  lottery,  without  the  legislative 
authority  of  this  State,"  is  sufficiently 
certain  and  definite.  Salomon  v.  The 
State,  21  Ala.  26. 

III.  Of  the  Pleadings  and  Evidence. 

4.  Where  evidence  is  adduced  by 
the  prosecution,  showing  that  the  de- 
fendant had  sold  tickets  in  a  foreign 
lottery  under  such  circumstances  as 
tend  to  prove  that  he  was  concerned 
in  carrying  on  the  lottery,  if  the  de- 
fendant wishes  to  protect  himself  on 
the  ground  that  he  had  previously 
purchased  such  tickets,  and  that  he 
had  no  connection  with  the  lottery, 
the  onus  prohandi  rests  on  him.  Salo- 
mon and  Boullemet  v.  The  State,  28  Ala. 
83. 

5.  It  is  the  duty  of  the  courts  judi- 
cially to  know  the  peculiar  nature  of 
lotteries,  and  the  mode  in  which  they 
are  generally  carried  on.     lb. 

6.  Evidence  showing  that  a  book- 
seller in  this  State,  through  a  series  of 
months,   kept   on   hand  in   his    store 


tickets  in  a  lottery  not  authorized  by 
the  legislative  authority  of  this  State, 
and  at  various  times  sold  them  ;  that 
he  continued  to  keep  such  tickets  on 
hand,  after  having  been  indicted  and 
convicted  for  selling  them,  and  in- 
structed his  clerk  to  inform  persons 
wIk)  might  apply  for  such  tickets  that 
he  could  not  sell  them,  and  refused  as 
a  general  thing  to  sell  them,  but  yet 
did  sell  to  some  jjersons, — tends  to 
prove  that  he  was  concerned  in  carry- 
ing on  such  lottery.     lb, 

7.  A  charge  to  the  jury,  that  the 
case  for  the  prosecution  is  made  out 
by  proof  that  the  defendant  "  is  the 
agent"  of  the  persons  carrying  on  any 
lottery  not  authorized  by  the  legisla- 
tive authority  of  this  State,  is  erro- 
neous, because  it  relieves  the  State 
from  proving  that  the  defendant, 
within  one  year  before  the  finding  of 
the  indictment,  and  within  the  county 
in  which  it  was  preferred,  had  done  an 
act  which  amounted  to  a  violation  of 
the  statute.  Salomon  v.  The  State,  27 
Ala.  26. 


LUNACY. 


See  Insanity. 


LYNCHING. 

See  Assault  'and  Battery,  3. 


MANDAMUS. 

1.  This  writ  does  not  lie  to  control 
the  discretion  of  the  circuit  court  on 
an  application  for  bail,  where  the  facts 
of  the  case  were  fully  examined  by 
that  court  on  a  former  application. 
Ex  parte  Campbell,  20  Ala.  89. 

2.  Nor  on  the  refusal  of  a  change  of 
venue  in  a  criminal  case,  the  granting 
of  which  is  discretionary  with  the 
primary  court.  Ex  parte  Banks,  28 
Ala.  28. 

3.  When  a  judge  of  probate  im- 
properly refuses  to  transfer  to  the 
circuit  court  a  cause  in  which  he  is 
personally  interested,  manda}7uis  lies 
to  compel  its  transfer.  The  State,  ex 
rel.  Claunch,  v,  Castleberry,  23  Ala.  85. 
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.    MANSLAUGHTER. 
See  Homicide. 

*.<»-'» 

MARRIAGE. 
See  Polygamy. 

MAYHEM. 

(Statutory  Provisions  :    Code,   ^  3105  ;  Appendix, 
p.  700,  No.  15.) 

1.  The  statutory  offense  of  mayhem 
maj'  be  committed  on  a  slave.  Esk- 
ridge  v.  The  State,  25  Ala.  30. 

2.  Although  the  master  may  use 
such  means,  and  so  much  force,  to  any 
extent,  as  will  be  effectual  to  subdue 
his  slave,  yet  he  may  not  deprive  the 
slave  of  life  or  limb,  unless  impelled 
to  such  an  act  by  necessity.     lb. 

3.  Where  the  indictment  alleges 
that  the  slave  who  was  maimed  be- 
longed to  the  defendant's  wife,  while 
the  evidence  shows  that  the  defendant 
himself  was  the  owner,  the  variance  is 
fatal  :  the  allegation  of  ownership, 
being  a  material  part  of  the  descrip- 
tion of  the  slave,  must  be  proved  as 
laid.     lb. 

4.  Where  the  evidence  showed  that 
the  defendant  shot  the  slave  in  the 
leg,  rendering  its  amputation  necessa- 
ry, and  "  that  the  shot  seemed  to  go 
together,  making  a  continuous  wound;" 
the  court  charged  the  jury,  "  that,  as 
there  was  no  proof  of  the  distance 
between  the  prisoner  and  the  slave 
when  the  wound  was  inflicted,  they 
might  look  to  the  character  of  the 
wound,  for  the  purpose  of  determining 
whether  he  fired  the  gun  with  the 
view  of  striking  and  disabling  the  leg." 
Held,  that  the  charge  was  not  errone- 
ous,    lb. 


MULATTOES. 

1.  A  mulatto  is  the  offspring  of  a 
negress  by  a  white  man,  or  of  a  white 
woman  by  a  negro  ;  and  there  is  noth- 
ing in  the  language  of  our  statutes,  or 
in  the  popular  use  of  the  term,  to  show 
that  it  is  used  in  the  legislation  of  this 


State  otherwise  than  in  its  common 
acceptation.  TImrman  v.  The  State, 
18  Ala.  276. 

2.  The  offspring  of  a  white  mother 
by  a  mulatto  father  is  not  a  mulatto, 
within  the  meaning  of  the  statute  pre- 
scribing the  punishment  of  rape,  &c., 
when  committed  by  a  "  slave,  free  ne- 
gro, or  mulatto."     lb. 

3.  In  an  indictment  for  murder,  the 
person  slain  being  designated  as  a 
'•  free  negro,"  proof  that  he  was  a 
mulatto  does  not  sustain  the  allegation. 
Felix  V.  The  State,  18  Ala.  720. 


MURDER. 
See  Homicide. 


NEGROES. 
See  MuLATTOES ;  Slaves. 
«...»■... — 


NEGRO-TRADERS. 

1.  Under  an  indictment  against  a 
negro-trader  for  exhibiting  slaves  for 
sale  without  a  license,  if  the  accused 
was  engaged  in  the  business  of  negro- 
trading,  proof  of  one  act,  in  pursuance 
of  such  business,  within  the  couflty  in 
which  the  indictment  was  found,  is 
sufficient  to  support  a  conviction. 
Chambers  v.  The  State,  26  Ala.  59. 

2.  After  evidence  has  been  offered 
of  one  particular  act  of  sale  within 
the  time  covered  by  the  indictment, 
evidence  of  a  previous  act,  more  than 
twelve  months  before  the  finding  of 
the  indictment,  is  admissible  for  the 
State,  as  tending  to  show  that  the 
defendant  was  engaged  in  the  business 
of  negro-trading.     lb. 


NEW  TRIAL. 

1.  Misconduct  of  the  jury,  after  they 
have  retired  to  made  up  their  verdict, 
is  a  good  groimd  for  a  motion  for  a 
new  trial ;  but  the  action  of  the  court 
in  refusing  a  new  trial  on  that  ground 
is  not  revisable  on  error.  Brister  v. 
The  State,  26  Ala.  107  ;  Franklin  v.  The 
State,  29  Ala.  14. 
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OBTAININU  MONEY   BY  FALSE 
PRETENSES. 

See  False  Pretenses. 


OBSTRUCTING  PUBLIC  ROADS. 

(Statutory  Provisions  :  Code,  §  1176;  Clay's  Digest, 
608,  «)7.) 

1.  In  an  indictment  for  obstructing 
a  public  road,  it  is  not  necessary  that 
the  width  or  grade  of  the  road  should 
be  alleged,  lliompson  v.  The  State,  20 
Ala.  54. 

.  2.  A  count,  which  alleges  that  the 
defendant,  "  a  certain  impediment, 
to-wit,  a  large  quantity  of  logs,  sticks, 
brushwood  and  dirt,  did  erect  and 
cause  to  be  erected,"  &c.,  is  good.    lb. 

3.  Where  it  is  shown  that  the  de- 
fendant had  extended  his  fences  across 
the  road  while  a  former  order  of  court 
establishing  it  was  in  full  force,  (which 
order  was  afterwards  quashed  by  the 
circuit  court,)  the  record  of  the  pro- 
ceedings had  under  that  order  is  irrel- 
evant and  inadmissible  to  show  the 
defendant's  motive  in  obstructing  the 
road  after  it  had  been  again  establish- 
ed ;  and  the  admission  of  the  record 
for  that  purpose  is  an  error  for  which 
the  judgment  of  conviction  will  be 
reversed.     lb. 

4.  When  a  person  is  indicted  for 
obstructing  a  public  road  opened  by 
an  overseer  de  facto,  he  cannot  defend 
his  own  misdemeanor  under  the  over- 
seer's supposed  want  of  authority, 
although  the  obstruction  consisted  in 
putting  up  his  own  fences,  which  the 
overseer  had  pulled  down.  Thompson 
V.  The  State,  21  Ala.  48. 


OVERSEERS  OF  ROADS. 

1.  The  act  of  1836  (Clay's  Digest, 
509, 1 11)  authorized  the  judge  of  the 
county  court,  and  made  it  is  his  duty, 
to  fill  any  vacancy  that  might  occur  in 
•the  office  of  overseer  of  roads,  from 
whatever  cause,  after  a  regular  ap- 
pointment had  been  made  ;  and  this 
jurisdiction  is  now  transferred  to  the 
probate  court.  Thompson  v.  The  State, 
21  Ala.  48. 


2.  It  is  no  objection  to  the  regularity 
of  the  apjiointment  that  it  is  tested  ]>y 
the  probate  judge  as  clerk.     Ih. 

3.  Tlie  true  distinction  between 
those  irregular  appointments  which 
are  void,  and  those  which  are  only 
voidable,  seems  to  be  this;  where  the 
authority,  under  which  the  oflicer  as- 
sumes to  act,  shows  on  its  face  that  it 
emanated  from  a  power  which  had  no 
right  to  confer  it,  it  is  void  ;  but 
where  it  is  regular  on  its  face,  and 
emanates  from  a  source  which  has  the 
legal  or  constitutional  right  to  bestow 
it,  and  it  requires  a  resort  to  facts  not 
disclosed  in  the  commission,  or  order 
of  appointment,  to  show  that  tlie  pow- 
er of  appointment  was  illegally  or  ir- 
regularly exercised,  the  appointment 
is  voidable  only.     lb. 

4.  Where  an  overseer  has  been  reg- 
ularly appointed  by  the  commissioners' 
court,  and  another  is  afterwards  ap- 
pointed by  the  judge  of  probate  as  in 
case  of  a  vacancy,  the  latter  appoint- 
ment being  regular  on  its  face,  the 
person  thereby  appointed  is  de  facto 
the  overseer  of  the  road,  and  his  acts 
in  opening  it  are  valid  as  to  the  public 
and  third  persons,  although  the  former 
is  the  overseer  de  jure.     lb. 

5.  The  act  of  1854,  (Session  Acts 
1853-4,  p.  247,)  which  makes  default- 
ing overseers  triable  before  a  justice 
of  the  peace,  is  not  violative  of  the 
constitutional  right  to  a  trial  by  jury  ; 
but  it  is  unconstitutional,  in  that  it 
makes  no  provision  for  an  appeal, 
while  the  general  law  regulating  ap- 
peals does  not  apply.  Tims  v.  The 
State,  26  Ala.  165. 


OWNERSHIP. 

Averment  of ; 

See  Indictment,  28,  31-39,  43. 

Proof  op ; 

See  Evidence,  39-40,  155-7. 


PARDON. 

1.  Where  a  party  is  convicted  of  a 
misdemeanor,  and  sentenced  to  pay  a 
certain  fine,  and  to  be  imprisoned  until 
it  is  discharged,  a  pardon  by  the  gov- 
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ernor  from  the  imprisonment  is  no 
release  or  satisfaction  of  the  fine. 
The  State  V.  Richnrdson,  18  Ala.  109. 


PARTNERSHIP. 

1.  Although  a  retailing  license  may 
be  granted  to  a  partnership,  upon  each 
partner  complying  with  the  requisi- 
tions of  the  statute,  as  to  certificate, 
oath,  &c.;  yet  a  license  to  one  partner 
individually  confers  no  authority  upon 
his  co-partners  or  the  firm.  Long  v. 
The  State,  27  Ala.  32. 


PEACE-WARRANTS. 

See  Sureties  of  the  Peace. 


PEDDLERS. 

(Statutory  Provisions  :    Code,  §§  397-9  ;    Session 
Acts  cited  infra.) 

1.  The  1st  and  2d  sections  of  the 
act  of  1837,  (Clay's  Digest,  562,  ^  27,) 
relative  to  the  licensing  of  peddlers 
and  the  penalty  for  peddling  without 
a  license,  is  repealed  by  the  revenue 
act  of  1848.— (Session  Acts  1847-8,  p. 
32,  §  98.)  Hirschfelder  v.  The  State,  18 
Ala.  112. 

2.  The  penalties  prescribed  by  the 
act  of  1848  are  not  repealed  by  the 
act  of  1850.— Session  Acts  1849-50, 
p.  3.)     Sterne  v.  The  State,  20  Ala.  43. 

3.  The  act  of  1848  having  prescribed 
a  specific  and  different  penalty  for 
each  of  the  several  classes  of  peddlers 
who  may  violate  its  provisions,  an 
indictment  under  it  must  designate  the 
class  to  which  the  accused  belongs. 
Hirschfelder  V.  The  State,l8  Ala.  112. 

4.  The  gist  of  the  offense  is  the 
being  engaged  in  the  business  of  hawk- 
ing and  peddling  ;  therefore,  an  in- 
dictment which  charges  that  the  de- 
fendant "was  engaged  in  the  business 
of  hawking  and  peddling,"  but  does 
not  allege  the  facts  which  constitute 
the  hawking  and  peddling,  is  sufficient. 
Sterne  v.  The  State,  20  Ala.  43. 


PERJURY. 

(Statutory  Provisions  :  Code,  §§  3197-3200,  3372  : 
Clay's  Digest,  427,  §§  1-3  ;  lb.  444,  §§  35,  38.) 

1.  The  penalty  of  perjurj',  as  pre- 
scribed by  the  act  of  1839,  is  changed 
by  the  act  of  1841.  BeBernie  v.  The 
State,  19  Ala.  23. 

2.  In  an  indictment  charging  the 
prisoner  with  having  taken  a  false 
oath  to  procure  his  discharge  from 
custody  under  a  ca.  sa.,  an  assignment 
which  alleges  that,  at  the  time  he  took 
the  oath,  he  had  moneys  whereby  to 
satisfy  the  debt  for  which  he  was 
arrested,  is  sufficient,     lb. 

3.  The  indictment  is  not  vitiated 
because  some  of  the  assignments  are 
bad  :  proof  of  any  one  good  assign- 
ment will  support  a  conviction.     lb. 
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PLEADING. 

I.  Certainty. 

1.  In  Description  of  Offense. 

2.  In  other  Particulars. 

II.  Demurrer. 

III.  Duplicity. 

IV'.  Joinder  and  Misjoinder. 

1.  Of  Offenses. 

2.  Of  Persons. 

V.  Oyer. 
YJ.  Pleas. 

1.  To  Jurisdiction. 

2.  In  Abatement. 

3.  In  Bau 

VII.  Surplusage. 

VIII.  Technical  Terms. 

IX.  Time  and  Place,  Statement  op. 

X.  Variance. 

XI.  Videlicet. 


I.  Certainty. 

1.  In  Description  of  Offense. 

1.  The  forms  of  indictment  pre- 
scribed by  the  Code  have  been  held 
suflBcient,  in  the  following  cases  :  For 
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murder,  Nolesv.''T}ie  State,  24  Ala.  672. 
For  retailing,  Elam  v.  The  State,  2.5  Ala. 
53.  For  assault  and  battery,  Thompson 
V.  The  State,  25  Ala.  41.  For  gaming, 
Burdine  v.  The  State,  25  Ala.  GO  ;  Sher- 
rod  V.  The  State,  25  Ala.  78.  For  car- 
rying on  lottery,  Salomon  v.  The  State, 
27  Ala.  26. 

2.  Where  the  offense  charged  is 
complicated,  consisting  of  a  repetition 
of  acts,  or  where  it  includes  a  repeti- 
tion of  acts,  it  is  not  necessary  to  set 
them  out  in  the  indictment.  Sterne  v. 
The  State,  20  Ala.  43  ;  Lawson  and 
Swinncij  v.  The  State,  20  Ala.  65. 

3.  When  a  statute  creates  a  new 
offense,  unknown  to  the  common  law, 
and  describes  its  constituents,  the 
offense  may  be  charged  in  the  words 
of  the  statute.  Lodano  v.  The  State,  25 
Ala.  64  ;  Smith  v.  The  State,  22  Ala.  54; 
Clark  V.  The  State,  19  Ala.  552;  Beasley 
V.  Tlie  State,  18  Ala.  535  ;  Bat  re  v.  The 
State,  18  Ala.  119  ;  EubanJcs  v.  The  State, 
17  Ala.  181. 

4.  But,  if  the  statute  merely  desig- 
nates the  offense,  and  does  not  in 
express  terms  prescribe  its  constitu- 
ents, it  is  not  sufficient  to  pursue 
literally  the  words  of  the  statute. 
Anthony  v.  The  State.  29  Ala.  27  ;  Ben 
V.  The  State,  22  Ala.  9  ;  Clark  v.  The 
State,  19  Ala.  552  ;  Trexler  v.  The  State, 
19  Ala.  21  ;  Beasley  v.  The  State,  18  Ala. 
535  ;  Batre  v.  The  State,  18  Ala.  119. 

5.  Where  a  statute  creates  an  of- 
fense, and  describes  its  ingredients,  an 
indictment  under  it  must  conform  to 
the  description  thus  given.  Skains  and 
Lewis  V.  The  State,  21  Ala.  218  ;  Petti- 
bone  V.  The  State,  19  Ala.  586  ;  Eiibanks 
V.  The  State,  17  Ala.  181. 

6.  But  it  is  not  necessary  to  pursue 
the  literal  words  of  the  statute,  if 
others  of  equivalent  import  are  used. 
Ben  V.  The  State,  22  Ala.  9  ;  Ward  v. 
The  State,  22  Ala.  16. 

7.  When  a  specific  term  in  a  "statute 
is  followed  by  one  of  more  compre- 
hensive meaning,  an  indictment  for  the 
offense  designated  by  the  more  specific 
term  must  be  equally  specific  in  charg- 
ing it.     Bush  V.  The  State,  18  Ala.  415. 

8.  Where  a  statute  prescribes  a 
specific  and  different  penalty  for  each 
of  the  several  classes  of  persons  who 
may  violate  its  provisions,  an  indict- 
ment under  it  must  designate  the  class 


to    which      the     defendant     belongs. 
Hirschf elder  v.  The  State,  18  Ala.  112. 

9.  If  tlie  statute  contains  an  excep- 
tion, or  provisio,  but  not  in  the  same 
clause  that  creates  the  offense,  it  is 
not  necefssary  tliat  the  indictment 
should  negative  the  proviso.  Clark 
V.  The  State,  19  Ala.  552. 

10.  An  indictment  for  an  assault 
with  intent  to  murder  must  state  the 
facts  which  constitute  the  assault. 
Beasley  v.  The  State,  18  Ala.  535  ;  Shaw 
V.  The  State,  18  Ala.  547  ;  Trexler  v. 
The  State,  19  Ala.  21.  (But  see  the 
form  prescribed  by  the  Code,  p.  700, 
No.  16.) 

11.  It  is  not  necessary,  in  such  an 
indictment,  to  allege  that  the  person 
assaulted  was  within  the  distance  to 
which  the  gun  would  carry  ;  nor  that 
the  weapon  charged  to  have  been  used 
was  a  deadly  weapon.  Shaw  v.  The 
State,  18  Ala.  547. 

12.  An  indictment,  which  charges 
that  the  defendants,  a  man  and  a  wo- 
man, "did  live  together  in  fornication," 
is  sufficient.  Lawson  and  Swinney  v. 
The  State,  20  Ala.  65. 

13.  An  indictment  for  the  willful 
burning  of  a  house  insured  against 
fire,  with  intent  to  charge  or  injure 
the  insurer,  must  allege  that  the  house 
was  "  at  the  time  insured  against  fire."' 
Martin  and  Flinn  v.  The  State,  29  Ala. 
30. 

14.  An  indictment  for  playing  cards 
"  at  a  public  place"  is  sufficiently  defi- 
nite. Roquemore  v.  The  State,  19  Ala. 
528;  Flake  v.  The  State,  19  Ala.  551. 

15.  An  indictment  for  betting  at  a 
game  of  cards,  "  called  faro,"  is  suffi- 
cient. Ward  T.  The  State,  22  Ala.  16  ; 
Swallow  V.  The  State,  22  Ala.  20. 

16.  An  indictment  for  betting  "  at  a 
game  of  pool  at  a  house  where  spirit- 
uous liquors  were  retailed,"  or  (as 
alleged  in  another  count)  "at  a  public 
place  enutnerated  in  section  3243  of 
the  Code,"  is  sufficient  under  the  Code. 
Rodgers  v.  The  State,  26  Ala.  76. 

17.  An  indictment  under  the  revenue 
act  of  1848,  for  keeping  a  ten-pin  alley 
without  a  license,  should  allege  that 
the  defendant  "  was  engaged  in  the 
business  of  keeping,"  &c. :  an  aver- 
ment that  he  "did  keep"  is  not  suffi- 
cient. Eubanks  v.  The  State,  17  Ala. 
181. 

18.  An  indictment  under  the  revenue 
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act  of  1850,  for  koepinp:  a  hotel  with- 
out a  license,  should  allege  that  the 
defendant  "  was  enf]::aged  in  the  busi- 
ness of  keeping,"  &c.  :  an  allegation 
that  he  "  did  keep"  is  not  sufficient. 
Pettibone  v.  The  State,  19  Ala.  586. 

19.  An  indictment  for  larceny  of 
"bank-notes,"  eo  nomine,  which  states 
their  number,  denomination, and  value, 
is  sufficient.  Williams  v.  The  State,  19 
Ala.  15. 

20.  An  indictment  for  perjury,  charg- 
ing the  defendant  with  having  taken  a 
false  oath  to  prociire  his  discharge 
from  custody  under  a  bail-writ,  and 
alleging  that,  at  the  time  he  took  the 
oath,  he  had  moneys  whereby  to  satis- 
fy the  debt  for  which  he  was  arrested, 
is  sufficient.  DeBernie  v.  The  State,  19 
Ala.  23. 

21.  In  an  indictment, under  the  Code, 
which  charges  an  actual  poisoning,  it 
is  not  necessary  to  allege  that  the 
substance  administered  was  a  poison  ; 
but  an  indictment  for  an  attempt  to 
poison  must  contain  that  allegation. 
Anthony  V.  The  State,  29  Ala.  27. 

22.  An  indictment,  which  alleges 
that  the  prisoner,  "  in  and  upon  one 
n.  S.,  (she,  the  said  H.  S.,  then  and 
there  being  a  female  child  under  the 
age  of  ten  years,)  feloniously  did  make 
an  assault,  and  her,  the  said  H.  S.,  then 
and  there  feloniously  did  abuse,  in  the 
attempt  carnally  know,"  is  fatally  defect- 
ive, in  not  specifj'ing  with  sufficient 
certainty  and  precision  the  person 
upon  whom  the  attempt  was  made. 
Nup:e7}t  V.  The  State,  19  Ala.  540. 

23.  In  an  indictment  for  obstructing 
a  public  road,  a  count,  alleging  that 
the  defendant,  "a  certain  impediment, 
to-wit,  a  large  quantity  of  logs,  sticks, 
brushwood,  and  dirt,  did  erect,  and 
cause  to  be  erected,"  &c.,  is  good. 
Thompson  v.  The  State,  20  Ala.  54. 

24.  In  proceedings  for  the  recovery 
of  fines  and  penalties  for  the  violation 
of  municipal  ordinances,  which  are 
quasi  criminal  in  their  character,  the 
same  nicety  and  particularity  are  not 
required  in  the  statement  of  the  of- 
fense, or  cause  of  action,  as  in  cases 
commenced  in  the  circuit  court ;  but 
the  statement  must  show  a  substantial 
cause  of  action,  and  set  forth  the  pro- 
visions of  the  ordinance  alleged  to 
have  been  violated.     Ganaway  ^  Kim- 


ball V.  Manor  and  Aldermen  of  Mobile, 
21  Ala.  577. 

2.  In  other  Particulars. 

25.  The  law  knows  but  one  christian 
name  ;  therefore,  the  insertion  or 
omission  of  the  initial  letter  of  a  mid- 
dle name  is  immaterial.  Edmundson  v. 
The  State,  17  Ala.  179. 

26.  The  addition  of  the  county  of 
the  defendant's  residence  is  mere  mat 
ter  of  form  ;  its  omission,  therefore, 
does  not  affect  the  validity  of  an  in- 
dictment. Morgan  v.  The  State, 19  Ala. 
556. 

27.  An  indictment  against  a  slave, 
for  murder,  must  allege  the  name  of 
his  owner  :  an  averment  that  he  is  the 
property  of  "  the  late  W.  C,"  is  not 
sufficient.  Pleasant  v.  The  State,  17 
Ala.  190. 

28.  In  an  indictment  for  trading  with 
a  slave,  under  the  act  of  1850,  (Session 
Acts  1849-50,  p.  51,)  it  is  not  necessary 
to  aver  or  prove  the  name  of  the 
master,  owner,  or  overseer  of  the 
slave,  or  to  .negative  their  assent  to 
such  trading.  Hirschf elder  v.  The  State, 
19  Ala.  534. 

29.  An  indictment,  which  charges 
that  the  defendant  sold,  &c.,  "  to  a 
certain  slave,  whose  name  is  to  the 
jury  unknown,"  is  demurrable  for  un- 
certainty in  the  description,  both  under 
the  general  statute,  and  under  the  act 
of  1850.  Francois  v.  The  State,  20  Ala. 
83. 

30.  So,  in  a  quasi  criminal  proceed- 
ing for  the  violation  of  a  municipal 
ordinance  against  trading  with  slaves, 
if  the  statement  does  not  aver  the 
name  of  the  slave,  or  of  his  owner  or 
employer,  it  is  fatally  defective  on 
demurrer.  Broion  v.  Mayor  of  3Iobile, 
23  Ala.  722. 

31.  An  indictment,  under  the  Code, 
for  trading  with  "a  slave,  the  property 
of  B.  S.  B.,  whose  name  is  to  the  jury 
unknown,"  is  fatally  defective.  Starr 
V.  Tlie  State,  25  Ala.  38. 

32.  Descriptive  averments,  even 
when  they  might  have  been  omitted 
without  affecting  the  validity  of  the 
indictment,  are  material,  and  must  be 
proved  as  laid.  Eskridge  v.  The  State, 
25  Ala.  30  ;  Felix  v.  The  State,  18  Ala. 
720  ;  Lindsay  v.  The  State,  19  Ala.  560. 

33.  An  indictment  for  arson,  under 
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the  Code,  as  at  common  law,  must  aver 
the  ownership  of  the  house  burned. 
Martha  v.  The  State,  2G  Ala.  72  ;  Mar- 
tin and  Flinn  v.  The  State,  28  Ala.  71. 

34.  In  an  indictment  for  larceny,  if 
the  goods  were  stolen  from  the  pos- 
session of  the  husband,  though  tiicy 
were  the  separate  property  of  the 
wife,  they  may  be  described  as  the 
goods  of  the  husband.  Davis  v.  The 
State,  17  Ala.  415. 

II.  Demurrers. 

35.  A  demurrer  to  an  indictment  for 
forgery,  on  account  of  a  variance  in 
the  description  of  the  forged  instru- 
ment, cannot  be  considered  by  the 
court,  unless  oyer  is  craved.  Butler 
V.  The  State,  22  Ala.  43. 

36.  As  a  general  rule,  when  an  in- 
dictment is  defective  on  demurrer, 
advantage  may  also  be  taken  of  the 
defect  in  arrest  of  judgment.  Francois 
V.  The  State,  20  Ala.  83. 

37.  In  a  quasi  criminal  proceeding 
for  the  violation  of  a  municipal  ordi- 
nance, removed  by  appeal  into  the 
circuit  court,  if  the  statement  does 
not  show  a  cause  of  action,  the  defend- 
ant may  demur.  Ganaway  ^  Kimball 
V.  Mayor  and  Aldermen  of  Mobile,  21 
Ala.  577. 

As  to  demurrers  to  evidence,  see 
Evidence,  III. 

III.  Duplicity. 

38.  In  an  indictment  against  a  slave, 
for  attempting  to  poison  white  persons, 
a  count  which  charges  that  the  priso- 
ner "did  administer  to,  and  cause  to 
be  administered  to  and  taken  by"  three 
certain  free  .white  ,persons,  a  large 
quantity  of  arsenic,  &c.,  is  not  demur- 
rable for  duplicity.  Ben  v.  The  State, 
22  Ala.  9. 

39.  When  two  commit  a  joint  assai\lt 
with  intent  to  murder, — one  with  a 
knife,  and  the  other  with  a  gun, — a 
count  which  charges  them  jointly  is 
not  objectionable  for  duplicity.  Shaio 
V.  Tlie  State,  18  Ala.  547. 

40.  Betting,  and  being  concerned  in 
betting,  at  a  faro-bank,  are  different 
grades  of  the  same  offense,  punished 
with  the  same  penalty,  and  may  be 
charged  in  one  count.  Ward  v.  The 
State,  22  Ala.  16  ;  Swallow  v.  The  St  ate, ■ 
22  Ala.  20. 

7 


IV.  Joinder  and  Misjoinder. 

1.  Of  Offenses. 

41.  An  indictment  for  gaming,  in 
the  general  form  prescribed  l^y  the 
Code,  which  charges,  in  the  alternative, 
all  the  separate  offenses  enumerated 
in  tlie  statute,  is  authorized  by  law, 
(Code,  g3506,)  and  is  not  unconstitu- 
tional. Burdine  v.  The  State,  25  Ala. 
60  ;  Sherrod  v.  The  State,  25  Ala  78. 

42.  An  indictment  for  retailing,  in 
the  general  form  allowed  by  the  Code, 
does  not  include  more  than  one  offense. 
Elam  V.  The  State,  26  Ala.  48. 

43.  Offenses  of  the  same  general 
nature,  belonging  to  the  same  family 
of  crimes,  and  punishable  in  the  same 
manner,  though  with  different  degrees 
of  severity,  may  be  joined,  in  different 
counts,  in  the  same  indictment ;  e.  g., 
larceny  from  the  person,  and  obtain- 
ing money  under  false  pretenses. 
Johnson  v.  The  State,  29  Ala.  62. 

2.  Of  Persons. 

44.  Two  or  morfe  persons  may  be 
jointly  indicted  for  betting,  or  being 
concerned  in  betting,  at  a  faro-bank ; 
and  if  the  evidence  shows  that  only 
one  of  them  was  engaged  in  the  bet- 
ting, he  may  be  convicted  alone. 
Ward  V.  The  State,  22  Ala.  16;  Swallow 
v.-  The  State,  22  Ala.  20. 

45.  An  indictment  which,  upon  its 
face,  charges  several  persons  for  sev- 
eral offenses  committed  by  them  inde- 
pendently of  each  other,  is  fatally 
defective  ;  and  if  the  indictment  is 
imobjectionable  on  its  face,  no  con- 
viction can  be  had  imder  it  on  proof 
of  facts  which,  if  stated  in  it,  would 
make  it  fatally  defective.  Elliott  x. 
The  State,  26  Ala.  78. 

46.  Therefore,  if  A  and  B  are  jointly 
indicted  and  tried  for  gaming,  no  con- 
viction can  be  had,  on  proof  that  A 
and  others  played  at  one  time  when 
B  was  not  present,  and  that  B  and 
others  played,  at  another  time  when  A 
was  not  present.    lb. 

Y-  Oyeji. 

47.  A  demm-rer  to  an  indictment  for 
forgery,  on  account  of  a  variance  be- 
tween  the    iustru'iaent    described   in 


98 


PLEADING. 


[Part  I. 


the  indictment  and  that  offered  in  evi- 
dence, cannot  be  considered  b}'  the 
court,  unless  oyer  is  craved.  Butler 
n.  The  State,  22  Ala.  43. 

VI.  Pleas. 

1.   To  Jurisdiction. 

48.  The  competency  of  the  presiding 
judge  to  hold  the  court  cannot  be 
questioned  by  plea.  Spradling  and 
Thomas  v.  The  State,  17  Ala.  440. 

2.  In  Abatement. 

49.  The  variance  between  the  names 
Edmindson  and  Edmundson  is  too  im- 
perceptible to  support  a  plea  in  abate- 
ment. Edmundson  v.  The  State,  17 
Ala.  179. 

50.  The  law  knows  but  one  christian 
name  ;  the  insertion  or  omission  of 
the  initial  letter  of  a  middle  name  is 
therefore  immaterial.     lb. 

51.  An  objection  to  the  grand  jury 
by  which  the  indictment  Avas  found, 
can  only  be  taken  by  plea  in  abate- 
ment. Nugent  V.  The  State,  19  Ala. 
540  ;  Morgan  v.  The  State,  19  Ala.  556. 

3.  In  Bar. 

52.  A  special  plea  of  autrefois  acquit, 
averring  a  previous  withdrawal  of  the 
cause  from  the  jury  after  issue  joined, 
"  without  the  consent  of  the  defendant, 
and  against  his  objection,"  is  demurra- 
ble, unless  it  also  negatives  the  exist- 
ence of  any  necessity  for  such  with- 
drawal. McCauley  v.  The  State,  26  Ala. 
165. 

53.  Under  an  indictment  for  arson, 
if  the  proof  of  the  ownership  of  the 
property  varies  from  the  allegation, 
and  a  noUe-pros.  is  thereupon  entered, 
this  is  no  bar  to  a  subsequent  prose- 
cution under  a  second  indictment,  in 
which  the  ownership  is  laid  in  a  dif- 
ferent person ;  and  if  the  second  in- 
dictment contains  several  counts,  in 
one  of  which  the  allegation  of  owner- 
ship is  the  same  as  in  the  first  indict- 
ment, and  the  prisoner  pleads  to  the 
whole  indictment  autrefois  acquit  and 
discontinuance,  the  record  of  the 
former  prosecution  does  not  sustain 
either  plea.  Martha  r.  The  State,  26 
Ala.  72. 


54.  A  release,  given  by  the  mother 
of  a  bastard  whilst  under  age,  and 
afterwards  repudiated,  is*  no  bdr  to  a 
subsequent  statutory  proceeding  insti- 
tuted by  her  against  the  putative  father 
of  the  child.  Wilson  v.  Judge  of  Pike 
County  Court,  18  Ala.  757. 

VII.  Surplusage. 

55.  The  useless  repetition  of  words 
in  an  indictment  does  not  vitiate  it : 
the  superadded  words  may  be  rejected 
as  surplusage.  Lodano  v.  The  State, 
25  Ala.  64. 

VIII.  Technical  Terms. 

56.  In  indictments  for  offenses  which 
were  misdemeanors  at  common  law, 
but  which  are  made  felonies  by  our 
Penal  Code,  the  statute  (Clay's  Digest, 
442,  §26)  dispenses  with  the  necessity 
of  averrmg  that  the  act  was  feloniously 
done.  Butler  v.  Ike  State,  22  Ala.  43  : 
Beasleij  v.  The  State,  18  Ala.  535. 

IX.  Time  axd  Place,  Statement  oJ'. 

57.  An  indictment  is  fatally  defect- 
ive, on  demurrer,  if  it  does  not  state 
the  time  when  the  offense  was  com- 
mitted. Roberts  v.  The  State,  19  Ala. 
526. 

58.  But  under  the  Code,  it  is  sufiB- 
cient  to  charge  that  the  offense  was 
committed  before  the  finding  of  the 
indictment,  without  naming  a  day  cer- 
tain.    Thompson  v.  The  State,  25  Ala.  41. 

59.  When  the  time  of  the  commis- 
sion of  the  ofi'ense  is  laid  under  a 
videlicet,  the  prosecutor  is  not  held  to 
proof  of  it  as  laid,  but  may  prove  its 
commission  at  any  time  before  the 
finding  of  the  indictment,  within  the 
period  prescribed  as  a  bar.  McDade 
V.  The  State,  20  Ala.  81. 

60.  An  indictment  for  resisting  pro- 
cess, in  which  the  time  of  the  commis- 
sion of  the  offense  is.  laid  after  the 
return  day  of  the  process,  is  fatally 
defective  on  error.  McGekee  v.  The 
State,  26  Ala.  154. 

61 .  An  indictment  for  counterfeiting, 
which  does  not  state  the  time  when 
the  coin  counterfeited  was  current  in 
this  State,  is  fatally  defective.  Nichol- 
son V.  The  State,  18  Ala.  529. 

62.  It  was  competent  for  the  legie- 
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lature,  by  statute,  to  disperiHC  with  tlio 
averment,  in  an  indictment  for  murder, 
that  the  offense  was  committed  witliin 
the  body  of  the  county  in  which  tlio 
indictment  was.  found,  and  to  require 
that  fact  to  be  shown  by  the  evidence. 
Noles  V.  The  State,  24  Ala.  672. 

63.  Where  an  indictment  was  enti- 
tled in  the  margin,  "The  State  of  Ala- 
bama, Butler  county,'-'  and  recited  that 
"  the  grand  jurors  of  the  county  of 
Buter  upon  their  oaths  present,"  &c. ; 
while  the  name  of  the  county  was 
not  again  repeated,  and  the  off'ense  was 
charged  to  have  been  committed  in 
the  county  aforesaid," — held,  that  the 
venue  was  sufficiently  laid.  Reeves  v. 
The  State,  20  Ala.  33. 

X.  Variance. 

64.  The  variance  between  the  names 
Isaac  L.  Edmindson  and  Isaac  Edmund- 
son,  is  not  sufficient  to  support  a  plea 
in  abatement.  Edmundson  v.  The  State, 
17  Ala.  179. 

65.  Under  an  indictment  for  an  as- 
sault and  battery,  a  variance  between 
the  averment  and  proof,  as  to  the 
name  of  the  person  assaulted,  is  imma- 
terial, when  the  names  may  be  sounded 
alike  without  doing  any  violence  to 
the  letters  found  in  the  variant  or- 
thography ;  as  in  the  names  Chambles 
and  Chambless.  Ward  v.  The  State,  28 
Ala.  53. 

66.  In  an  indictment  for  murder,  the 
designation  of  the  person  slain  as  "  a 

free  negro,"  though  an  unnecessary 
allegation,  is  matter  of  description, 
and  must  be  proved  as  laid  ;  and  proof 
that  he  was  a  mulatto  will  not  sustain 
the  allegation.  Felix  v.  The  State,  18 
Ala.  720. 

67.  In  an  indictment  for  the  mayhem 
of  a  slave,  the  allegation  of  ownership, 
being  a  material  part  of  the  descrip- 
tion of  the  slave,  must  be  proved  as 
laid  :  if  the  indictment  alleges  that 
the  slave  belonged  to  the  prisoner's 
wife,  while  tlie  evidence  shows  that 
the  prisoner  himself  was  the  owner, 
the  variance  is  fatal.  Eskridge  v.  The 
State,  25  Ala.  30. 

68.  If  an  indictment  for  larceny  de- 
scribes the  stolen  goods  as  the  prop- 
erty of  the  husband,  while  the  proof 
shows  that  they  were  the  separate 
property  of  the  wife,  but  were  stolen 


from  the  possession  of  the  husband, 
there  is  no  variance.  Davis  v.  Thf 
State,  17  Ala.  415. 

69.  An  indictment  for  conspiracy  to 
commit  a  burglary,  with  intent  to  steal 
the  goods  of  S.,  is  supported  l^y  proof 
that  the  goods  belonged  to  S.  and  his 
dormant  partner.  SpraJling  &f  Thomas 
V.  The  State,  17  Ala,  440. 

70.  If  an  indictment  for  murder 
charges  that  A  gave  the  mortal  blow, 
and  that  B  and  C  were  present,  aiding 
and  abetting  ;  while  the  evidence 
shows  that  B  struck  the  blow,  and 
that  A  and  C  were  present,  aiding  and 
abetting, — this  is  not  a  material  vari- 
ance, for  the  blow  is  adjudged  in  law 
to  be  the  stroke  of  every  one  of  them. 
Brister  v.  The  State,  26  Ala.  107. 

71.  Under  an  indictment  for  an  as- 
sault on  A,  with  intent  to  murder  him, 
the  prisoner's  threats,  made  several 
hours  "  previous  to  the  fight,"  that  he 
would  kill  B,  are  not  competent  evi- 
dence. Ogletree  v.  The  State,  28  Ala. 
693. 

72.  Under  an  indictment  for  forgery, 
it  is  not_  necessary  that  there  should 
be  a  literal  correspondence  between 
the  instrument  described  in  the  indict- 
ment, and  that  offered  in  evidence  :  if 
the  correspondence  is  such  as  will 
prevent  the  prisoner,  should  he  be 
acquitted,  from  being  a  second  time 
put  in  jeopardy  for  the  same  off'ense. 
or,  should  he  be  convicted,  from  being 
a  second  time  punished,  it  is  sufficient. 
Butler  V.  The  State,  22  Ala.  43. 

73.  Under  an  indictment  for  retail- 
ing, in  the  general  form  allowed  by  the 
Code  (§1059),  although  the  defendant 
cannot  require  the  prosecuting  attor- 
ney to  elect  and  state,  before  any  evi- 
dence is  offered,  for  which  one  of  the 
different  varieties  of  retailing  he  in- 
tends to  proceed  ;  yet,  when  the  State 
has  once  made  its  election,  by  offering 
evidence  of  one  particular  oflfense,  it 
will  be  held  to  that  election  through 
all  the  future  proceedings,  and  will  not 
be  allowed,  on  a  second  trial  under 
the  same  indictment,  to  off'er  evidence 
of  a  different  off'ense.  Elam  v.  The 
State,  26  Ala.  48. 

.  74.  The  defendants  cannot  be  con- 
victed of  pla^ying  cards  "  at  a  public 
place,"  wdien  the  evidence  shows  that 
the  playing  was  ''at  a  public  house."' 
Windham  v.  The  State.  26  Ala.  69. 
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75.  Under  an  indictment  for  playing 
cards  "  at  a  house  then  and  there  for 
retailing  spirituous  liquors,"  no  con- 
viction can  be  had,  on  proof  that  the 
playing  was  "near  a  house  formerly 
used  for  retailing,  but  Avhich  was  not 
then  so  iised."  Logan  v.  The  State,  24 
Ala.  182. 

76.  If  the  indictment  charges  that 
the  playing  was  "  at  a  public  place," 
proof  of  a  playing  in  "  a  public  high- 
way" does  not  support  the  charge,  nor 
authorize  a  conviction.  Bush  v.  The 
State,  18  Ala.  415. 

VII.  Videlicet. 

77.  Vy"hen  the  time  of  the  commission 
of  the  offense  is  alleged  under  a  vide- 
licet, the  prosecutor  is  not  held  to 
proof  of  it  as  laid  ;  but  may  prove  ita 
commission  at  any  time  before  the 
finding  of  the  indictment,  within  the 
period  prescribed  as  a  bar.  McBade 
V.  The  State,  20  Ala.  81. 

78.  But  an  indictment  for  selling 
whiskey  to  a  slave,  although  laid  under 
a  videlicet,  cannot  be  supported  by 
proof  of  the  sale  of  any  other  kind  of 

,liquor.     Lindsay   v.  The  State,  19  Ala. 
560. 


POISONING. 

(Statutory  Pro-visions:  Code,  §^3080,  3106,3311-12; 
Clay's  Digest,  412,  ^1  ;  76.  416,  §30  ;  Jb.  472, 
§f)  2,  4.) 

1.  Under  the  Code,  an  indictment 
which  charges  an  actual  poisoning, 
need  not  allege  that  the  substance  ad- 
ministered was  a  poison  ;  but  such  an 
allegation  is  necessary  in  an  indictment 
for  an  attempt  to  poison.  Anthony  v. 
The  State,  29  Ala.  27. 

2.  In  an  indictment  against  a  slave 
for  an  attempt  to  poison  white  persons, 
a  count  which  charges  that  the  priso- 
ner "  did  administer  to,  and  cause  to 
be  administered  to,  and  taken  by  "'three 
certain  white  persons,  a  large  quantity 
of  arsenic,  kc,  is  not  demurrable  for 
duplicity.     Ben  v.  The  State,  22  Ala.  9. 

3.  If  the  indictment  alleges  that  the 
prisoner  "did  administer  to,  and  cause 
to  be  administered  to,  and  taken  by," 
&c.,  a  certain  deadly  poison,  "with  the 
intent  then  and  there  feloniously  to 
kill  and  murder"  the  persons  named. 


it  sufficiently  charges  a  violation  of 
tlie  statute,  although  not  using  the 
same  words.     lb. 

4.  Under  an  indictment  for  murder 
committed  by  poison,  if  the  verdict 
does  not  ascertain  the  degree  of  the 
murder,  no  judgment  of  conviction 
can  be  pronounced  upon  it.  Johnson 
V.  The  State,  17  Ala.  618. 


POLYGAMY. 

(Statutory  Provisions  :    Code,   §§  3232-3  ;   Clary's 
Digest,  432,  §§  4-5.) 

1.  A  decree  of  divorce  obtained  in 
Arkansas,  by  a  person  domiciled  in 
Alabama,  would  be  void,  and  would 
constitute  no  defense  to  a  prosecution 
here  for  potygamy,  if  the  decree  was 
procured  by  fraud  ;  or,  if  the  defend- 
ant did  not  go  to  Arkansas  animo  ma- 
nendi; or,  if  he  went  thither  merely 
for  the  purpose  of  obtaining  a  divorce, 
and  with  the  intention  of  remaining 
no  longer  than  was  necessai-y  to  ac- 
complish that  purpose.  Thompson  v. 
State,  28  Ala.  12. 

2.  Under  the  statutes  of  Arkansas, 
as  shown  in  evidence  in  this  case,  the 
fact  that  the  cause  of  divorce  com- 
menced and  was  completed  elsewhere, 
would  not  render  void  a  decree  there 
obtained,  by  a  husband  who  had  resi- 
ded there  an  entire  year.     lb. 

3.  The  English  doctrine,  that  the 
dissolubility  of  the  marriage  contract 
depends  upon  the  law  of  the  country 
in  which  it  was  solemnized,  is  founded 
on  the  doctrine  of  perpetual  allegiance, 
is  therefore  inconsistent  with  our  in- 
stitutions, and  is  here  rej^udiated.     lb. 

4.  The  husband  has  a  right  to  emi- 
grate and  acquire  a  new  domicile,  and 
thereby  acquires,  as  a  consequence, 
the  right  of  having  his  matrimonial 
status  controlled  by  the  laws  and  judi- 
cial tribunals  of  the  country  of  his 
new  domicile,  although  his  wife  may 
remain  in  the  State  which  he  left.     lb. 

5.  The  general  principle,  that  foreign 
judgments  and  decrees  may  be  avoided 
when  the  court  had  no  jurisdiction  of 
the  defendant's  person  and  there  was 
no  appearance,  does  not  apply  to 
dectees  of  divorce,  rendered  on  pub- 
lication against  non  resident  defend, 
ants  ;  but  the  validity  of  such  judg. 
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merits  and  decrees  depends  on  the 
stiitutcs  of  the  State  in  which  they 
were  rendered,  and  necessarily  results 
from  the  existence  of  the  jurisdiction. 
lb. 


PRACTICE. 

(All  the  decisions  which  might  have 
been  grouped  under  this  general  head, 
may  be  found  under  other  more  defin- 
ite titles,  to  which  tliey  have  been 
thought  more  appropriately  to  belong.) 


PRESUMPTIONS. 
See  Evidence,  XL 

. •  «  ■m^^  .  « 

QUO  WARRANTO. 

1.  When  no  object  can  be  gained, 
in  reference  either  to  the  public  or  to 
individuals,  by  a  proceeding  in  quo 
warranto,  the  cause  will  not  be  permit- 
ted to  progress,  The  State  v.  Centreville 
Bridge  Co.,  18  Ala.  678. 


RAPE. 

(Statutory  Provisions  :  Code,  §§3090,  3307i;  Qay'i 
Digest,  414,  §§  14,  16  ;  lb.  473,  §  3.) 

I.  Of  the  Offense. 

II.  Of  the  Indictment. 

III.  Of  the  Evidence. 


T.  Of  the  Offense. 

1.  The  offspring  of  a  white  mother 
and  a  mulatto  father  is  not  a  mulatto, 
within  the  meaning  of  the  statute  pre- 
scribing the  punishment  for  rape, 
when  committed  by  a  "  slave,  free 
negro,  or  mulatto."  Thurman  v.  The 
State,  18  Ala.  276. 

II.  Of  the  Indictment. 

2.  An  indictment,  alleging  "  that  J. 
N.,  late  of  said  countj^  in  and  upon  one 
H.  S.  (she,  the  said  H.  S.,  then  and 
there  being;  a  female  child  under  the 


age  of  ten  years)  feloniously  did  make 
an  assault,  and  her,  the  said  II.  S.,  then 
and  there  feloniously  did  abuse  in  the 
attempt  carnallij  /mow,"  is  fatally  defect- 
ive, in  not  specifying  with  sufficient 
certainty  and  precision  the  person 
upon  whom  the  attempt  was  made. 
Nugent  V.  The  State,  19  Ala.  540. 

in.  Of  the  Evidence. 

3.  Under  an  indictment  for  an  at- 
tempt to  commit  a  rape  on  a  child  under 
ten  years  of  age,  it  having  been  shown 
by  the  prosecution  that  the  jirivate 
parts  of  the  child  were  bruised  and 
inflamed,  and  infected  with  a  venereal 
disease,  proof  of  sexual  intercourse 
between  her  and  other  persons  than 
the  prisoner,  before  and  near  the  time 
of  the  commission  of  the  alleged  of- 
fense, is  admissible  for  the  prisoner, 
as  tending  to  weaken  the  force  of 
these  circumstances  as  corroborating 
evidence.  Nugent  v.  TJie  State,  18  Ala. 
521. 

4.  That  the  prisoner,  at  the  time  of 
the  commission  of  the  alleged  offense, 
was  in  a  greatly  debilitated  condition 
from  a  previous  debauch,  is  a  circum- 
stance which,  however  light,  is  proper 
for  the  consideration  of  the  jury,  in 
ascertaining  whether  he  was  physi- 
cally capable  of  committing  the  crime. 
Ih. 


» ■  ^o** '  * 

RECEIVING  STOLEN  GOODS. 

(Statutory  Provisions  :    Code,  ?§  317T-S  ;  Clay's 
Digest,  425-6,  §§  60,  61,  63.) 

1.  An  affidavit,  charging  that  certain 
goods,  of  the  value  of  thirty'  dollars, 
the  jsroperty  of  certain  persons  named, 
had  been  feloniously  stolen  by  some 
person  or  persons  unknown  to  the 
affiant,  and  that  from  probable  cause 
he  suspected  that  said  goods  were 
concealed  in  a  trunk  belonging  to  the 
accused  and  another  person,  is  equiv- 
alent to  a  charge  of  knowingly  con- 
cealing stolen  goods,  and  authorizes 
the  justice  to  issue  his  warraui  for  the 
arrest  of  the  parties.  Field  v.  Ireland, 
21  Ala.  240. 
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REFUSING  TO  TESTIFY  BEFORE 
GRAND  JURY. 


(Statutory  Provisions  :    Code,   §§  3247-8 
Digost,  432,  §10.) 


Oay's 


1.  An  indictment,  alleging  the  issue 
of  a  summons  by  the  solicitor,  requir- 
ing the  defendant  to  appear  before  the 
grand  jury  and  give  evidence  of  any 
gaming,  its  service  by  the  sheriff,  the 
appearance  of  the  defendant  in  obe- 
dience to  its  mandate,  and  his  refusal 
to  testify  when  there,  is  good.  Batre 
V.  The  State,  18  Ala.  119. 

2.  Issue  being  joined  on  the  plea  of 
not  guilty,  the  defendant  cannot  be 
allowed  to  give  evidence  in  his  own 
favor  :  the  practice  of  permitting  de- 
faulting witnesses,  on  application  to 
the  court,  to  excuse  themselves  by 
their  own  testimony,  furnishes  no 
authority  for  such  procedure.     lb. 


RESISTING  PROCESS. 

(Statutory  Provisions:  Code,  §  3218;  Clay's  Digest, 
430,  §20.> 

1.  Under  an  indictment  for  resisting 
process,  if  the  time  of  the  commission 
of  the  offense  is  shown  by  the  indict- 
ment itself  to  have  been  after  the 
return  day  of  the  process,  it  is  fatally 
defective  on  error.  McGehee  v.  The 
State,  26  Ala.  154. 


RETAILING. 

(Statutorv  Provisions  :  Cede,  §§  1055-61,  3280-84  : 
Clay's  Digest,  554-7,  §§  1  to  28.) 

I.  Of  the  Offense  ;  and  herein  of 

THE  License. 

II.  Of  the  Indictment. 

III.  Of  THE  Pleadings  AND  Evidence. 


I.  Of  the  Offense  ;  and  herein  of  the 
License. 

1.  The  legislature  is  not  restricted 
by  the  constitution  from  imposing 
upon  those  who  are  allowed  to  retail 
spirituous  liquors  such  conditions, 
both  as  regards  the  persons  to  whom, 


and  the  quantities  in  which  they  may 
sell,  as  may  be  deemed  proper  and 
requisite  for  the  good  of  the  commu- 
nity.    Lodano  v.  The  State,  25  Ala.  64. 

2.  The  several  statutory  provisions, 
authorizing  licenses  to  retail,  are  not 
merely  revenue  laws  :  the  payment  of 
the  prescribed  tax  is  only  one  of  the 
pre-requisites  to-  obtaining  a  license  ; 
and  the  other  provisions,  as  to  pro- 
ducing certificate,  giving  bond,  and 
taking  the  oath  prescribed,  show  that 
the  legislature  considered  it  a  danger- 
ous privilege,  against  the  abuse  of 
which  these  provisions  were  intended 
to  guard.     Lo7ig  v.  The  State,  27  Ala.  32. 

2.  A  license  may  be  granted  to  a 
partnership,  upon  each  partner  com- 
plying with  the  requisitions  of  the 
statute,  as  to  certificate,  oath,  &c. ;  but 
a  license  to  one  partner  individually 
confers  no  authority  on  his  co-partner 
or  the  firm.     lb. 

4.  Where  the  charter  of  an  incorpo- 
rated town  gave  power  to  its  munici- 
pal authorities  "  to  ordain  all  such 
ordinances  and  resolutions,  and  to 
make  all  such  regulations,  as  may  by 
them  be  deemed  necessary  for  the 
control  of  the  retailing  of  spirituous 
liquors  within  said  town  ;  to  grant 
licenses  for  retailing  of  spirituous 
liquors  within  said  town,  upon  such 
sum  to  be  paid  therefor  by  each  re- 
tailer, not  to  exceed  ^2,000  per  annum, 
as  said  intendant  and  council  may  or- 
der ;  to  restrain  and  prohibit  them, 
when  deemed  a  nuisance  ;  and,  in 
general,  to  adopt  such  a  system  of  po- 
lice and  municip9,l  regulation,  in  regal:d 
to  the  traffic  in  ardent  spirits,  as  shall 
be  deemed  by  them  most  conducive  to 
public  order,  morality,  and  policy,  in 
reference  to  the  black  or  colored  pop- 
ulation,"— held,  that  the  term  "  retail- 
ing," construed  with  reference  to  the 
general  policy  of  the  law  in  relation 
to  the  sale  of  ardent  spirits,  meant 
selling  in  small  quantities ;  and  that, 
though  the  charter  authorized  the 
entire  prohibition  of  retailing,  yet  an 
ordinance  which  prohibited,  under  a 
penalty,  the  sale  of  spirituous  liquors 
in  less  quantities  than  twenty  gallons, 
without  a  license,  was  unauthorized 
and  void.  Harris  v.  Intendant  of  Liv- 
ingston, 28  Ala.  577. 

5.  The  act  of  December  16th,  1851, 
"  to  regulate  the  sale  of  spirituous  li- 
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quors  in  the  town  of  Elyton,"  being  a 
local  act  inconsistent  with  the  provis- 
ions of  the  Code,  is  expressly  contin- 
ued in  force  by  section  10  of  the  Code; 
and  since  the  two  statutes  cannot 
operate  together  within  the  same  ter- 
ritorial limits,  the  town  of  Elyton,  with 
the  circumjacent  territory  within  two 
miles  thereof,  is  not  governed  by  the 
provisions  of  the  Code  concerning 
retailing.    Camp  v.  The  State,  27  Ala.  53. 

6.  Selling  liquorto  a  person  of  known 
intemperate  habits,  in  quantities  great- 
er than  a  quart,  is  not  a  violation  of 
the  statute.  Maxwell  v.  The  State,  27 
Ala.  660. 

7.  If  the  overseer  of  a  slave  goes  to 
a  house  where  spirituous  liquors  are 
retailed,  and  tells  the  proprietor  that 
he  will  send  his  slave  for  a  specified 
quantity  of  a  particular  liquor,  and 
then  goes  off  and  sends  the  slave  with 
a  jug  for  it ;  and  thereupon  the  pro- 
prietor puts  the  liquor  in  the  jug,  and 
delivers  it  to  the  slave, — this  is  not  a 
sale,  gift,  or  delivery  to  the  slave, 
within  the  meaning  of  section  3283  of 
the  Code,  but  is  lawful  without  an 
order  in  writing.  Powell  v.  The  State, 
27  Ala.  51. 

8.  A  free  person  of  color,  whose 
mother  was  an  inhabitant  of  Mobile 
when  that  territory  was  ceded  by 
Spain  to  the  United  States,  is  within 
the  act  of  1852  (Session  Acts  1851-2, 
p.  80)  prohibiting  the  sale  of  spiritu- 
ous liquors  to  free  persons  of  color. 
Lodano  v.  Ike  State,  25  Ala.  64. 

9.  An  administratrix,  who  has  pos- 
session of  a  slave  belonging  to  her 
intestate's  estate,  is  his  mistress,  within 
the  purview  of  the  statute  which  re- 
quires a  written  order  signed  by  "  the 
master  or  overseer."  JBoltze  v.  The 
State,  24  Ala.  89. 

10.  A  written  order,  signed  by  a 
person  who  is  neither  the  master  nor 
overseer  of  the  slave  to  whom  the 
liquor  is  sold,  is  no  protection  to  the 
seller.     lb. 

II.  Op  the  Indictment. 

11.  An  indictment  under  the  Code, 
charging  that  the  defendant,  before 
the  finding  of  the  indictment,  "  sold 
spirituous  liquor,  without  a  license, 
and  contrary  to  law,"  is  sufficient. 
Elam  V.  The  State,  25  Ala.  53. 


12.  But,  when  the  State  proceeda 
for  a  violation  of  the  special  act  regu- 
lating the  sale  of  spirituous  liquors  in 
the  town  of  Elyton,  this  general  form 
is  not  sufficient.  Camp  v.  The  State, 
27  Ala.  53. 

13.  An  indictment  under  the  act  of 
1850,  charging  that  the  defendant  sold 
spirituous  liquors  to  a  slave,  "without 
the  consent  of  the  master,  overseer, 
or  agent  of  such  slave,"  is  fatally  de- 
fective.    Agee  V.  The  State,  25  Ala.  67. 

14.  But  an  indictment  under  said 
act,  alleging  that  the  defendant  sold 
"  to  one  Henry,  a  slave,  the  property 
of  one  M.  H.,  a  certain  commodity, 
to-wit,  one  gallon  of  whiskey,  without 
the  consent  of  the  master,  owner,  or 
overseer  of  said  slave,  either  verbally 
or  in  writing,  expressing  the  article 
permitted  to  be  sold,  being  first  had 
and  obtained,"  is  good.  Lindsay  v. 
The  State,  19  Ala.  560. 

15.  An  indictment  under  the  act  of 
1852,  charging  that  the  defendant, 
before  the  finding  of  the  indictment, 
"  did  retail  or  sell  spirituous  liquors 
to  one  John  Jones,  then  and  there  a 
free  person  of  color,"  is  good.  Lodano 
V.  The  State,  25  Ala.  64. 

16.  An  indictment,  which  charges 
that  the  defendant  sold,  &c.,  "to  a  cer- 
tain slave,  whose  name  is  to  the  jurors 
unknown,"  is  fatally  defective  for  un- 
certainty. Francoi$  v.  The  State,  20 
Ala.  -83. 

III.  Of  the  Pleadings  aed  Evidencr. 

17.  Under  an  indictment  in  the  gen- 
eral form  prescribed  by  the  Code,  the 
defendant  may  be  convicted,  on  proof, 
of  selling  to  a  person  of  known  in- 
temperate habits.     Elam  v.  The  State. 

25  Ala.  53. 

18.  Whether  the  defendant  had 
knowledge  of  the  intemperate  habits 
of  the  person  to  whom  the  liquor  was 
sold,  should  be  left  to  the  decision  of 
the  jury  upon  the  evidence  :  a  charge 
which  assumes  that  such  knowledge  is 
brought  home  to  him,  is  erroneous. 
lb. 

19.  Whether  the  person  to  whom 
the  liquor  was  sold  was  "  a  man  of 
known  intemperate  habits,"  is  a  ques- 
tion of  fact  to  which  a  Avitness  may 
depose.     Stanley  ^  Elliott  v.  The  State, 

26  Ala.  26. 
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20.  The  fact  that  his  intemperate 
habits  were  generally  known  in  the 
comraunity,  does  not  justify  the  infer- 
ence that  they  were  knovt^n  to  the 
defendant ;  evidence  of  that  fact  is, 
therefore,  irrelevant  and  inadmissible. 
lb. 

21.  The  defendant  cannot  require 
the  prosecuting  attorney  to  elect  and 
state,  before  any  evidence  is  offered, 
for  wliich  one  of  the  different  varieties 
of  retailing  he  intends  to  proceed  ; 
but  after  the  State  has  once  made  its 
election,  by  offering  evidence  of  one 
particular  offense,  it  will  be  held  to 
that  election  through  all  the  future 
proceedings,  and  will  not  be  allowed, 
on  a  subsequent  trial,  to  offer  evidence 
of  a  different  offense.  Elam  v.  Tlie 
State,  26  Ala.  48. 

22.  Under  an  indictment  for  selling 
to  a  free  person  of  color,  the  State  may 
prove  the  status  oit\\Q  person  to  whom 
the  liquor  was  sold  by  hearsay  and 
general  reputation.  Tucker  v.  The 
State,  24  Ala.  77. 

23.  Where  it  is  shown  that  the  li- 
quor was  sold  in  the  defendant's  ab- 
sence, by  his  clerk,  it  is  error  to 
instruct  the  jury,  "  that  if  the  defend- 
ant had  previously  sanctioned  the  acts 
of  his  clerk  in  selling  liquor  to  slaves 
under  similar  orders,  and  if  they  be- 
lieved that  the  defendant,  if  he  had 
been  present,  would  have  done  as  his 
clerk  did,  then  they  were  authorized 
to  find  him  guilty."  Patterson  v.  The 
State,  21  Ala.  571. 

24.  An  indictment  for  selling  whiskey 
to  a  slave,  although  laid  under  a  vide- 
licet, cannot  be  supported  by  proof  of 
the  sale  of  any  other  kind  of  liquor. 
Lindsay  v.  The  State,  19  Ala.  560. 


•  <  t^^tt— 


ROADS. 

1.  A  crop,  which  was  sown  or  plant- 
ed in  an  enclosure  after  the  commis- 
sioners' court  had  passed  an  order 
establishing  a  road  through  the  enclos- 
ure, is  not  a  growing  crop  within  the 
protection  of  the  statute,  (Clay's  Digest, 
507,  ^4,)  although  it  may  be  growing 
at  the  time  the  road  is  ordered  to  be 
cut  out.  Thompson  v.  The  State,  20  Ala. 
54. 


See,  also.  Obstructing  Public  Roads; 
Overseers  of  Roads. 


SCIRE  FACIAS. 


I.  Against  Bail. 

II.  Against  Corporations. 


I.  Against  Bail. 

1.  The  sureties  on  a  forfeited  recog- 
nizance cannot,  by  a  demurrer  to  the 
scire  facias,  test  the  legal  sufSciency  of 
the  indictment  against  their  principal. 
The  State  v.  Weaver,  18  Ala.  293  ;  Wil- 
liams V.  The  State,  20  Ala.  63. 

See,  also,  Bail. 

n.  Against  Corporations. 

2.  Scire  facias  is  the  proper  remedy, 
in  proceeding  under  the  act  of  1843, 
(Clay's  Digest,  515,  1 39,)  against  an 
incorporated  turnpike  company  for  a 
forfeiture  of  its  charter.  The  State  v. 
Moore  fy  Ligon,  19  Ala.  514. 

3.  The  sci.  fa.  should  allege  that  the 
defendants  procured  their  act  of  in- 
corporation, or  that  they  accepted  it, 
or  acted  under  it.     lb. 

4.  The  sci.  fa.  in  such  case  cannot 
be  sued  out  by  the  solicitor  of  the 
circuit,  of  his  ow^n  volition  ;  but  he 
can  only  act  under  the  direction  of  the 
legislature,  or  of  the  attorney-general. 


SHERIFFS. 

1.  A  sheriff  has  no  power,  under  the 
Code,  to  admit  to  bailu  person  charged 
with  a  felony,  after  indictment  found  ; 
nor  can  that  power  be  delegated  to 
him  by  an  order  of  the  circuit  court. 
Antonez  v.  The  State,  26  Ala.  81.— 
(Changed  by  statute.  Session  Acts 
1855-6.  pp.  52-3.) 

2.  The  courts  are  bound  to  know 
judicially  who  are  the  sheriffs  of  the 
several  counties  in  the  State.  Ingram 
V.  The  State,  21  Ala.  11. 


Part  I.] 


SLAVES. 


105 


SLAVES. 

(ITie  principal  slatulory  provisions  on  this  subject  are 
cited  within.) 

(Constitutional  Provisiona  :   Const.  Ala,,  Art.  VI, 
title  Slaves.) 

I.  Of  the  Relation  of  Master  and 

Slave  ;  Their  JIights  ;  Duties. 

II.  Of  the  Importation  of  Slaves. 

III.  Op  Offenses  against  Slaves. 

1.  Assault  and  Battery. 

2.  Assault  with  Intent  to  Kill. 

3.  Homicide. 

4.  Mayhem. 

IV.  Of  Offenses  by  Slaves. 

'    1.  Assault  and  Battery, 

2.  Assault  with  Intent  to  Kill. 

3.  Homicide. 

4.  Larceny. 

5.  Poisoning. 

V.  Of  Offenses  Relative  to  Slaves. 

1.  Aiding  to  Escape. 

2.  Harboring  and  Concealing. 

3.  Inveigling,  Stealing,  Sfc. 

4.  Selling  Spirituous  Liquors. 

5.  Trading  with. 

VI.  Of  the  Rules  op  Evidence  Con- 
cerning Slaves. 

VII.  Of.  the  Trial  of  Slaves. 


I.   Op  the  Relation  of  Master  and 
Slave  ;  Their  Rights  ;  Duties. 

(Statutory  Provisions  :  Code,  §§  2042-63  ;  Clay's 
Digest,  pp.  539-48.) 

1.  If  a  slave  throws  off  the  authority 
of  his  master,  puts  himself  In  a  hostile 
attitude  towards  him,  and  resists  his 
dominion  and  control  by  physical  force, 
evincing  by  his  acts,  while  in  a  per- 
sonal conflict  with  the  master,  a  design 
to  make  that  resistance  effectual  in 
escaping  from  his  dominion  and  au- 
thority, the  master  has  the  right  to 
employ  such  means,  and  so  much  force 
to  any  extent,  as  will  be  effectual  to 
subdue  him.  But,  if  the  slave  is  not 
resisting  by  physical  force,  or  by  hos- 
tile acts,  and  is   simply  in  a  state  of 


disobedience,  without  personal  vio- 
lence to  the  master,  then  the  latter  can 
only  administer  such  punishment  as  is 
appropriate  to  the  case,  without  en- 
dangering life  or  limb.  Dave  v.  The 
State,  22  Ala.  23. 

2.  Although  the  master  may  use 
such  means,  and  so  much  force  to  any 
extent,  as  will  be  effectual  to  subdue 
his  slave  ;  yet  he  may  not  deprive  the 
slave  of  life  or  limb,  unless  impelled 
to  such  an  act  by  necessity.  Eslcridge 
V.  The  State,  2^  Ala.  30. 

3.  The  slave  undoubtedly  has  the 
natural  right  of  self-preservation,  or 
self-defense  ;  but,  in  order  to  avail 
himself  of  this  for  the  justification  of 
his  acts,  he  must  not  himself  be  a 
wrong-doer.  If,  in  the  perpetration 
of  a  wrong,  he  does  an  act  which  he 
might  justify  if  he  were  in  the  right, 
the  law  will  no  more  protect  him,  on 
the  ground  of  natural  right,  than  it 
will  any  other  wrong-door.  Dave  v. 
The  State,  22  Ala.  23. 

II.  Of  the  Importation  of  Slaves. 

4.  The  constitution  of  the  United 
States  (Art.  I,  ^  9)  vests  in  congress, 
from  and  after  the  first  day  of  January, 
1808,  exclusive  power  over  the  impor- 
tation of  slaves.  The  State,  ex  rel. 
Savary,  v.  Caroline,  20  Ala.  19. 

5.  The  State  courts  could  never  ex- 
ercise any  jurisdiction  in  cases  of 
violation  of  the  laws  prohibiting  the 
slave-trade,  except  such  as  was  au- 
thorized by  the  congress  of  the  United 
States  ;  and  all  jurisdiction  is  now 
taken  away  from  them  by  the  4th  sec- 
tion of  the  act  approved  March  3, 
1819,  entitled  "  An  act  in  addition  to 
the  acts  prohibiting  the  slave-trade." 
lb. 

III.  Of  Offenses  against  Slaves. 

(Statutory  Provisions  :  Code,  §§  3295-3300  ;  Clay's 
Digest,  545,  §  41  ;  lb.  431,  §  1.) 

1.  Assault  and  Battery. 

6.  An  assault  and  battery,  committed 
by  one  slave  on  another,  is  an  offense 
ynder  the  statutes  of  this  State.  Bob 
V.  The  State,  29  Ala.  20. 

See  infra,  7. 
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2.  Assault  with  Intent  to  Kill. 

7.  When  a  white  man  is  indicted  for 
an  assault  on  a  slave,  with  intent  to 
murder  him,  and,  without  demurring 
or  moving  to  quash  the  indictment, 
goes  to  trial  on  the  plea  of  not  guilty, 
he  may  be  convicted  of  an  assault  and 
battery ;  and  he  cannot,  by  assigning 
for  error  the  verdict  of  the  jury,  raise 
the  question  whether  such  an  indict- 
ment lies.  Carpenter  v.  The  State,  23 
Ala.  84. 

3.  Homicide. 

8.  A  slave  may  be  convicted  of 
murder  for  the  homicide  of  another 
slave.  Seaborn  and  Jim  v.  The  State, 
20  Ala.  15. 

4.  Mayhem. 

9.  The  statutory  offense  of  mayhem 
(Code,  §  3105)  may  be  committed  on  a 
slave.     Eskridge  v.  The  State,  25  Ala.  30. 

IV.  Of  Offenses  by  Slaves. 

(Statutory  Provisions  :    Code,  §§  3306-35  ;  Clay's 
Digest,  472,  §§  1  to  8.) 

1.  Assault  and  Battery. 

10.  An  assault  and  battery,  commit- 
ted by  one  slave  on  another,  is  an 
offense  under  the  statutes  of  this  State. 
Bob  V.  The  State,  29  Ala.  20. 

2.  Assault  with  Intent  to  Kill. 

11.  If  a  slave,  while  resisting  the 
authority  of  his  master  in  a  personal 
collision,  stabs  him  with  intent  to  kill, 
it  is  no  justification  of  the  act,  that 
he  was  impressed  at  the  time  with  a 
reasonable  sense  of  imminent  danger 
to  his  own  life.  Dave  v.  The  State,  22 
Ala.  23. 

12.  Sc?nWe,  that  malice  is  not  a  neces- 
sary ingredient  of  the  offense  de- 
nounced by  the  statute  (Clay's  Digest, 
472,^2)  against  a  slave  "who  shall 
commit  an  assault  with  intent  to  kill." 
lb. 

3.  Homicide. 

13.  A  slave  may  be  convicted  of 
murder  for  the  homicide  of  another 
slave.  Seaborn  and  Jim  v.  The  State, 
20  Ala.  15. 


14.  When  a  slave,  in  a  personal  con- 
flict with  his  master,  resists  his  au- 
tliority  by  physical  force,  and  in  that 
resistance  kills  his  master,  he  cannot 
reduce  the  crime  from  murder  to  man- 
slaughter, by  showing  that,  in  the 
commencement  of  the  resistance,  lie 
had  no  design  to  take  life.  Dave  v. 
The  State,  22  Ala.  23. 

15.  If  a  slave,  in  the  unjustifiable 
attempt  to  commit  an  assault  and  bat- 
tery on  another  slave,  kill  a  white  per- 
son by  misadventure,  he  is  guilty  of 
involuntary  manslaughter  imder  the 
Code  (§  3312).  Bob  v.  The  State,  29  Ala. 
20. 

16.  But  under  an  indictment  for  the 
murder  of  a  white  person,  whether 
framed  under  the  Code,  or  as  at  com- 
mon law,  a  slave  cannot  be  convicted 
of  involuntary  manslaughter.     lb. 

Larceny. 

17.  A  person  who  believes  that  bis 
property  has  been  stolen  by  a  slave, 
has  no  right,  without  process  of  law, 
to  search  the  slave's  dwelling  on  the 
premises  of  his  master.  Thompson  v. 
The  State,  25  Ala.  41. 

5.  Poisoning. 

18.  In  an  indictment  against  a  slave 
for  administering  poison  to  wjiite  per- 
sons, a  count,  which  charges  that  the 
defendant  "  did  administer  to,  and 
cause  to  be  administered  to  and  taken 
by,"  &c.,  three  white  persons,  "a  large 
quantity  of  arsenic,"  is  not  demurrable 
for  duplicity.  Ben  v.  Tlie  State,  22 
Ala.  9. 

19.  When  the  indictment  alleges 
that  the  slave  "  did  administer  to,  and 
cause  to  be  administered  to  and  taken 
by,"  &c.,  a  certain  deadly  poison,  "with 
the  intent  then  and  there  feloniously," 
&c.,  "  to  kill  and  murder"  the  persons 
named,  it  sufficiently  charges  a  viola- 
tion of  the  statute  (Clay's  Digest,  472, 
H-)     lb. 

20.  In  an  indictment  which  charges 
an  actual  poisoning,  an  allegation  that 
the  stibstance  administered  was  a 
poison  is  unnecessary  ;  secus,  if  the  in- 
dictment alleges  only  an  attempt  to 
poison.  Anthony  v.  The  State,  29  Ala. 
27. 
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V.  Of  Offenses  Relative  to  Slaves. 

(Statutory  Provisions:  Code,  §§  3126-30,  3282-88  ; 
Clay's  Digest,  419,  §§  14-18  :  lb.  437,  §§  7,  8.) 

1.  Aiding  to  Escape. 

21.  To  warrant  a  conviction  on  an 
indictment  for  aiding  slaves  to  escape 
from  the  service  of  their  master,  the 
prosecution  must  prove  that  the  ac- 
cused aided  the  slaves  to  escape,  and 
that  they  were  the  slaves  of  the  person 
whose  property  they  are  averred  to 
be  in  the  indictment.  Winter  and 
Scixson  V.  The  State,  20  Ala.  39. 

22.  An  affidavit,  charging  the  affi- 
ant's belief  that  the  accused  "  was 
about  to  persuade,  and  trying  to  per- 
suade, two  of  his  hired  slaves  to  leave 
his  premises,"  though  infotmal,  is  sub- 
stantially sufficient  to  justify  a  warrant 
against  the  accused  under  the  statute. 
Crosby  v.  Hawthorn,  23  Ala.  221. 

2.  Harboring  and  Concealing. 

23.  The  terms  "  harbor  "  and  "  con- 
ceal," as  used  in  the  statute,  are  de- 
scriptive of  two  offenses  :  a  person 
may  be  convicted  of  "  harboring,"  on 
proof  that  he,  knowing  the  slave  to 
be  a  runaway,  fed  her,  or  furnished 
her  with  shelter  and  the  like,  to  enable 
her  to  remain  away  from  her  master, 
or  to  deprive  him  of  her  service  ; 
although  he  may  not  have  "concealed" 
her.  McElhaney  v.  The  State,  24  Ala. 
71. 

24.  If  the  indictment  charges  the 
accused  with  "  harboring  and  conceal- 
ing," he  may  be  convicted  on  proof  of 
either  harboring  or  concealing.     16.. 

3.  Inveigling,  Stealing,  ^c. 

25.  A  runaway  slave  may  be  the 
subject  of  larceny.  Murray  v.  The 
State,  18  Ala.  727. 

26.  Where  a  person  entices  or  in- 
veigles a  slave  from  the  service  of 
his  master  in  another  county,  with 
intent  to  convert  such  slave  to  his  own 
use,  and  thereby  induces  the  slave  to 
come  into  the  county  of  his  own  resi- 
dence, the  offense  is  complete  in  the 
latter  county,  and  he  may  be  there 
indicted.  Crow  v.  The  State,  18  Ala. 
541. 


27.  The  statute  (Clay's  Digest,  419, 
§18)  has  not  an  extra-territorial  ope- 
ration.    Spencer  v.  The  State,  20  Ala.  24. 

28.  A  charge  of  "persuading  and 
inducing  a  negro  woman  slave  named 
Ann,  the  property  of  J.  K.,  to  leave 
her  master's  premises  and  employ, 
with  a  view  to  take  said  slave  to  an- 
other State  and  convert  her  to  his  own 
use,"  though  not  in  the  technical  lan- 
guage of  the  statute,  is  a  suVjstantial 
description  of  an  offense  within  its 
provisions.  The  State  v.  Weaver,  18 
Ak.  293. 

29.  An  affidavit,  which  charges  that 
the  accused  "has  feloniously  taken, 
stolen,  and  carried  away  from  the  pos- 
session of  C,  where  she  was  placed  by 
affiant,  a  negro  woman  named  Eliza, 
valued  at  S450,  and  that  she  is  now  in 
the  possession  of"  the  accused,  is 
sufficiently  descriptive  of  an  offense 
against  the  criminal  laws  of  the  State, 
to  justify  the  magistrate  in  causing 
the  accused  to  be  apprehended  and 
brought  before  him.  Ewing  v.  Sanford, 
19  Ala. -605. 

30.  The  statute  respecting  the  steal- 
ing and  inveigling  of  slaves  (Code, 
1 3130)  was  intended  to  afford  ampler 
protection  and  security  to  slave  prop- 
erty than  was  afforded  by  the  rules  of 
the  common  law;  and  it  makes  several 
radical  changes  in  the  common  law. 
A  taking,  which  was  necessary  to  con- 
stitute larceny  at  common  law,  is  not 
an  essential  ingredient  of  all  the  of- 
fenses created  by  the  statute  ;  nor  is  a 
bailee,  who,  at  common  law,  could  not 
commit  larceny  as  to  the  goods  in  his 
possession,  unless  he  broke  the  bulk 
or  package,  or  acquired  his  possession 
with  intent  to  steal  the  goods,  excepted 
from  its  provisions.  It  includes  "  any 
person"  who  commits  any  one  of  the 
acts  denounced  by  it,  with  the  feloni- 
ous intent  indicated  by  its  terms,  and 
embraces  the  inveigling,  carrying 
away,  &;c.,  of  "any  slave,"  whether  in 
the  actual  possession  of  the  owner,  or 
of  his  bailee,  or  in  his  merely  con- 
structive possession.  Spivey  t.  The 
State,  26  Ala.  90. 

31.  Conversion  and  carrying  away, 
as  the  terms  are  iised  in  the  statiite, 
are  neither  synonyms,  nor  convertible 
terms  :  a  felonious  carrying  away  of  a 
slave  necessarily  includes  a  conversion, 
but  a  conversion  does  not  necessarily 
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include  a  carrying  away ;  and  a  mere 
conversion,  even  with  a  criminal  in- 
tent, is  no  felony,  unless  there  is  also 
a  carrying  away.     lb. 

32.  Where  one  man  has  carried 
away  the  slave  of  another,  the  question 
whether  he  is  guilty  of  the  statutory 
offense  depends  on  the  intent  with 
which  the  act  was  done;  and  whenever 
there  is  not  clear  and  satisfactory  proof 
of  the  felonious  intent,  concurring 
with  the  act  of  carrying  away,  there  is 
no  ground  for  a  conviction.     lb. 

33.  Where  a  slave  is  stolen  in  an- 
other State,  and  brought  here,  the 
indictment  should  charge  the  offense 
in  the  same  form  as  if  it  had  been 
committed  here  :  an  indictment  for 
larceny,  framed  as  at  common  law,  is 
not  sufficient.  Ham  v.  Tiie  State,  17 
Ala.  188. 

34.  Under  an  indictment  charging 
the  offense  as  if  committed  here,  proof 
that  the  slave  was  stolen  by  the  ac- 
cused in  another  State,  and  brought 
by  him  into  this,  is  competent,  and 
warrants  a  conviction.  Murray  v.  The 
State,  18  Ala.  727. 

35.  The  defendant's  declarations, 
while  in  possession  of  the  slave,  "  as 
to  the  manner  in  which  he  bought 
him,"  are  not  admissible  evidence  for 
him  ;  but  any  evidence,  tending  to 
prove  that  he  honestly  believed  that 
he  had  the  right  to  carry  away  and 
sell  the  slave,  is  competent  and  admis- 
sible.    Spivey  v.  The  State,  26  Ala.  90. 

3.  Selling  Spirituous  Liquors. 

36.  If  the  overseer  of  a  slave  goes 
to  a  house  where  spirituous  liquors  are 
retailed,  and  tells  the  proprietor  that 
he  will  send  his  slave  for  a  specified 
quantity  of  a  particular  liquor,  and 
then  goes  off  and  sends  the  slave  with 
a  jug  for  the  same  ;  and  thereupon  the 
proprietor  puts  the  liquor  in  the  jug, 
and  delivers  it  to  the  slave — this  is 
not  a  sale,  gift,  or  delivery  to  the 
slave,  within  the  meaning  of  the  stat- 
ute (Code,  |3283),  but  is  lawful  without 
an  order  in  writing.  Powell  v.  The 
State,  27  Ala.  51. 

37.  An  administratrix,  who  has  pos- 
session of  a  slave  belonging  to  her 
intestate's  estate,  is  his  mistress,  within 
the  purview  of  this  statute.  Boltze  v. 
The  State,  24  Ala.  89. 


38.  A  written  order,  signed  by  a 
person  who  is  neither  the  master  nor 
overseer  of  the  slave,  is  no  protection 
to  the  seller.     lb. 

39.  An  indictment  under  the  act  of 
1850,  (Session  Acts  1849-50,  p.  51.) 
charging  that  the  accused  sold  spiritu- 
ous liquor,  "  without  the  consent  of 
the  master,  overseer,  or  agent  of  such 
slave,"  is  fatally  defective.  Agee  v. 
The  State,  25  Ala.  67. 

40.  But  an  indictment  under  said 
act,  alleging  that  the  accused  sold  "  to 
one  Henry,  a  slave,  the  property  of 
one  M.  H.,  a  certain  commodity,  to-wit, 
one  gallon  of  whiskey,  without  the 
consent  of  the  master,  owner,  or  over- 
seer of  said  slave,  either  verbally  or 
in  writing,  expressing  the  article  per- 
mitted to  be  sold,  being  first  had  and 
obtained,"  is  good.  Lindsay  v.  The 
State,  19  Ala.  560. 

41.  An  indictment  which  charges 
that  the  accused'  sold,  &c.,  "  to  a  cer- 
tain slave,  whose  name  is  to  the  jurors 
unknown,"  is  fatally  defective  for  un- 
certainty. Francois  v.  The  State,  20 
Ala.  83. 

42.  Where  it  is  shown  that  the  li- 
quor was  sold  during  the  defendant's 
absence,  by  his  clerk,  it  is  error  to 
instruct  the  jury,  "  that  if  the  defend- 
ant had  previously  sanctioned  the  acts 
of  his  clerk  in  selling  liquor  to  slaves 
under  similar  orders,  and^  if  they  be- 
lieved that  the  defendant,  if  he  had 
been  present,  would  have  done  as  his 
clerk  did,  then  they  were  authorized 
to  find  him  guilty."  Patterson  v.  The 
State,  21  Ala.  571. 

43.  An  indictment  for  selling  whiskey 
to  a  slave,  although  laid  under  a  vide- 
licet, cannot  be  supported  by  proof  of 
the  sale  of  any  other  kind  of  liquor. 
Lindsay  v.  The  State,  19  Ala.  560. 

5.   Trading  with. 

44.  Verbal  permission  to  sell  "  dry 
goods"  is  too  general  and  indefinite, 
under  the  act  of  1841.  (Clay's  Digest, 
437,  §  8.)     Hurt  v.  The  State,  19  Ala.  19. 

45.  The  master's  permission  to  sell 
goods  to  his  slave,  if  it  does  not  ex- 
press the  article  to  be  sold,  furnishes 
no  protection  to  the  accused,  under 
the  act  of  1850,  (Session  Acts  1849-50, 
p.  51).  Hirschf elder  v.  The  State,  19 
Ala.  534. 
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4G.  Tlie  act  of  1850  renders  it  un- 
necessary to  aver  in  tlie  indictment, 
or  to  prove,  who  was  the  master, 
owner,  or  overseer  of  the  slave,  or  to 
negative  his  assent  to  sncli  trading  ; 
and  this  act  is  not  imconstitutionaL  Ih. 

47.  An  indictment,  under  the  Code, 
for  trading  with  "a  slave,  the  property 
of  B.  S.  B.,  whose  name  is  to  the  jury 
unknown,"  is  fatally  defective.     Starr 

V.  The  State,  25  Ala.  38. 

48.  In  a  quasi  criminal  proceeding 
for  the  violation  of  a  municipal  ordi- 
nance, if  the  statement  does  not  aver 
the  name  of  the  slave,  or  of  his  owner 
or  employer,  it  is  fatally  ^defective  on 
demurrer.  Broion  v.  Tlie  Mayor  of 
Mobile,  23  Ala.  722. 

49.  It  being  shown  that  the  defend- 
ant had  bought  some  bricks  from  the 
slave,  which  the  latter  had  stolen  from 
his  master,  the  master  testified,  on 
behalf  of  the  State,  that  the  bricks 
were  his,  and  that  he  had  examined 
them  on  the  defendant's  premises.- — 
Held,  that  the  defendant's  declarations, 
while  the  witness  was  examining  the 
bricks,  "that  the  bricks  were  his,  and 
that  he  got  them  from  the  brick-yard 
of  S.  &  E.,"  were  not  admissible  evi- 
dence for  him.  Starr  v.  The  State,  25 
Ala.  49. 

VI.  Op  the  Rules  of    Evidence  Con- 

cerning Slaves. 

(Statutory  Provisions:  Code,  §§2276,  3318;  Clay's 
Digest,  539,  §4  ;  i6.  600,  §8;  lb.  473,  §  9.) 

50.  On  the  trial  of  a  slave  for  a  cap- 
ital offense,  his  master  is  a  competent 
witness  for  him.  Spence  «.  The  State, 
17  Ala.  192. 

51.  A  slave's  voluntary  confessions 
of  guilt  are  admissible  evidence  against 
him  :  that  he  is  a  'slave,  ignorant,  and, 
to  some  extent,  unacquainted  with  the 
consequences  which  may  atttend  them, 
should  be  considered  by  the  jury,  in 
connection  with  the  confessions  them- 
selves, ill  ascertaining  the  weight  to 
be  given  to  them,  but  does  not  affect 
their  admissibility  as  evidence.  Sea- 
born and  Jim  v.  The  State,  20  Ala.  15. 

52.  A  slave's  confessions  of  guilt  to 
his  master,  when  elicited  or  influenced 
by  the  fear  of  punishment  or  the  hope 
of  benefit,  are  not  admissible  evidence 
against  him  ;  and  his  subsequent  rep- 


etition of  them  before  the  examining 
magistrate,  if  made  in  the  presence  of 
his  master,  is  equally  inadmissible, 
uidess  it  is  clearly  shown  that  he  was 
free  from  all  apprehension  of  punish- 
ment by  his  muster  as  a  consequence 
of  his  recantation.  Wijattv.  The  Slate, 
25  Ala.  9. 

53.  In  this  case,  the  slave's  confes- 
sions to  his  master  were  excluded, 
because  his  master  had  said  to  him, 
"  Boy,  these  denials  only  make  the 
matter  worse  ;"  and  the  repetition  of 
them  before  the  examining  magistrate, 
in  the  iiresence  of  the  master,  was 
also  ruled  out,  the  justice  having  failed 
to  caution  him  as  to  their  effect,     lb. 

54.  AVliere  a  slave's  confessions  are 
offered  in  evidence  against  him,  and  it 
is  shown  that  they  were  made  to  a 
person  in  whose  charge,  after  having 
been  arrested  and  tried,  he  was  left 
by  his  master,  the  fact  that  the  master 
•'  had  always  been  in  the  habit  of  tying 
his  slaves,  when  they  were  charged 
with  anything,  and  whipping  them 
until  they  confessed  the  truth,  and  that 
he  had  frequently  treated  the  prisoner 
in  the  same  way,"  is  proper  evidence 
for  the  consideration  of  the  court,  in 
determining  the  competency  of  the 
confessions.  Spence  v.  The  State,  17 
Ala.  192. 

See,  also,  Evidence,  15,  16. 

VII.  Of  the  Tkial  op  Slaves. 

(Statutory   Provisions  :   Code,   §  3319-35  ;    Clay's 
Digest,  472-6,  §§  1-28.) 

55.  A  person,  whose  sole  propert_y 
in  slaves  consists  of  a  distributive 
share  of  an  undivided  estate  composed 
of  slaves,  is  not  a  slaveholder  within 
the  meaning  of  the  statute,  and  is  in- 
competent to  sit  as  such  on  the  trial 
of  a  slave  for  a  capital  offense.  Spence 
V.  The  State,  17  Ala.  192. 

56.  The  statute  which  requires  that 
not  more  than  twenty,  nor  less  than 
ten  days,  shall  elapse  between  the 
sentence  and  execution  of  a  slave,  is 
merely  directory  ;  and  if  more  than 
twenty  days  are  allowed,  the  judgment 
of  conviction  is  not  thereby  vitiated. 
Seaborn  and  Jim  v.  The  State,  20  Ala.  15. 
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STATUTES,  CONSTRUCTION  OF. 

1.  Although  penal  statutes  are  to  be 
strictly  construed,  and  cannot  be  ex- 
tended by  construction,  yet  they  are 
not  to  be  construed  so  strictly  as  to 
defeat  the  obvious  intention  of  the 
legislature.  Crosby  v.  Hawthorn,  25 
Ala.  221 ;  Noles  v.  The  State,  24  Ala.  672. 

2.  It  is  the  duty  of  the  courts,  while 
disclaiming  the  right  to  extend  a  crim- 
inal statute  by  construction  to  cases 
out  of  its  letter,  to  apply  it  to  every 
case  clearly  within  the  mischief  in- 
tended to  be  remedied,  when  its  words 
are  broad  enough  to  embrace  such  case. 
Huffman  v.  The  State,  29  Ala.  40. 

3.  A  literal  interpretation,  when  it 
would  defeat  the  purposes  of  a  statute, 
will  not  be  adopted,  if  any  other  rea- 
sonable construction  can  be  given  to  it. 
Thompson  v.  The  State,  20  Ala.  54. 

4.  The  legislature  is  presumed  to 
have  used  words  in  their  proper  sig- 
nification, unless  the  contrary  in  some 
way  appears.  Thurman  v.  The  State, 
18  Ala.  276. 

5.  When  words  are  used  in  a  statute, 
which  have  obtained  a  fixed  and  defin- 
ite meaning  at  common  law  when  used 
in  reference  to  the  same  subject,  the 
presumption  is,  that  they  were  intend- 
ed to  be  used  in  their  common-law 
sense.     Ex  parte  Vincent,  26  Ala.  145. 

6.  The  substantial  re-enactment  in 
the  Code,  of  a  previous  statute,  must 
be  held  a  legislative  adoption  of  the 
judicial  construction  which  it  had  re- 
ceived. Huffman  v.  The  State,  29  Ala. 
40  ;  Anthony  v.  The  State,  29  Ala.  27  ; 
Ex  parte  Banks,  28  Ala.  28. 

7.  The  word  "  may,"  when  used  in 
a  statute,  will  be  held  mandatory  and 
imperative,  for  the  purpose  of  sustain- 
ing and  enforcing  rights,  but  not  for 
the  purpose  of  creating  a  right,  or  de- 
termining its  character. — Per  Walker, 
J.,  while  Rice,  C.  J.,  held,  that  a  per- 
missive word  should  be  construed 
peremptory,  when  used  to  clothe  a 
public  officer  with  power  to  do  an  act 
which,  for  the  sake  of  public  justice, 
ought  to  be  done,  or  which  concerns 
the  public  interests,  or  the  rights  of 
third  persons.  Ex  parte  Banks,  28 
Ala.  28. 

8.  The  granting  of  an  application 
for  a  change  of  venue,  under  the  Code 
(§g  3608-9),  is  discretionary  with  the 


court  to  which  the  application  is  made; 
and  the  exercise  of  that  discretion  will 
not  be  controlled  by  mandamus  or 
otherwise.     16. 

9.  The  proviso  to  the  act  of  1819, 
(Clay's  Digest,  295,  p5,)  relative  to 
the  alternation  of  the  circuit  judges, 
is  merely  directory,  and  does 'not  de- 
prive them  of  the  power  to  hold  suc- 
cessive terms  of  the  courts  of  their 
respective  circuits.  Spradling  and 
Thomas  v.  The  State,  17  Ala.  440.— 
(Changed  by  statute.  Session  Acts 
1855-6,  p.  29.) 

10.  The  statute  (Clay's  Digest,  474, 
§16)  which -requires  that  not  more  than 
twenty,  nor  less  than  ten  days,  shall 
elapse  between  the  time  of  sentence 
and  execution  of  a  slave,  is  merely 
directory  ;  and  if  more  than  twenty 
days  are  allowed,  the  judgment  of 
conviction  is  not  thereby  vitiated. 
Seaborn  and  Jim  v.  The  State,  20  A]'d.  15. 

11.  When  a  generic  term  is  used  in 
a  statute,  without  any  words  of  re- 
striction, it  includes  every  species 
which  belongs  to  that  genus  ;  ,e.  g.,  a 
free  person  of  color,  whose  mother 
was  an  inhabitant  of  Mobile  at  the 
time  the  territory  was  ceded  by  Spain 
to  the  United  States,  is  included  in  the 
act  of  1852  (Session  Acts  1851-2,  p. 
80)  prohibiting  the  sale  of  spirituous 
liquors  to  "free  persons  of  color." 
Lodano  v.  The  State,  26  Ala.  64. 

12.  Ordinarily,  slaves  are  not  to  be 
considered  as  embraced  in  statutes, 
unless  specially  named ;  but  in  view 
of  the  constitutional  provision  (Art. 
VI,  §  3)  respecting  the  malicious  maim- 
ing or  killing  of  a  slave,  the  statutory 
offense  of  mayhem  (Code,  §  3105)  may 
be  committed  on  a  slave.  Eskridge  v. 
The  State,  25  Ala.  30. 

13.  A  repealing  clause  in  an  uncon- 
stitutional statute,  declaring  that  "  all 
laws,  contravening  the  provisions  of 
this  act,  be,  and  the  same  are  hereby, 
repealed,"  does  not  affect  the  previous 
laws.     Tims  v.  The  State,  26  Ala.  165. 
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(Statutory   Provisions:   Code,   ^^  3339-59  ;    Clay's 
Digest,  445-50,  f)^  1-35.) 

1.  An  affidavit,  made  by  a  married 
woman,  that  slic  "  is  afraid  her  hus- 
band will  beat,  wound,  maim,  or  do 
her  some  bodily  hurt,"  is  not  sufficient 
to  authorize  the  arrest  of  the  husband; 
and  if  the  warrant  of  the  justice  ap- 
pears on  its  face  to  be  predicated  on 
such  an  affidavit,  it  is  void,  and  fur- 
nishes no  protection  to  the  officer 
executing  it.  •  Noles  v.  The  State,  24 
Ala.  672. 

2.  On  appeal  from  the  judgment  of 
a  justice,  requiring  the  party  to  find 
sureties  to  keep  the  peace,  the  circuit 
court  is  required  to  proceed  with  the 
trial  de  fiovo ;  and  it  may,  therefore, 
refuse  to  look  to  the  legal  sufficiency 
of  the  warrant,  imder  which  the  party 
was  arrested.  Tomlin  v.  The  State,  19 
Ala.  9. 

3.  In  such  case,  the  court  may  ren- 
der judgment  for  the  costs  against  the 
sureties  on  the  appeal  bond.     lb. 

4.  A  writ  of  error  does  not  lie,  to 
revise  the  action  of  the  circuit  court, 
in  cases  of  appeal  from  the  order  of  a 
justice,  requiring  sureties  of  the  peace. 
16. 


TEN-PIN  ALLEYS. 

(Statutory  Provisions  :  Code,  §  397  ;  Session  Acts 
1851-2,  p.  4.) 

1.  A  ten-pin  alley  at  a  public  water- 
ing-place, kept  b}'  the  proprietor  of 
the  place  for  public  play,  though  used 
solely  for  the  amusement  of  his  guests, 
without  charge  to  them  or  profit  to 
himselt,  is  within  the  prohibition  of 
the  revenue  law.  Spaight  v.  The  State, 
29  Ala.  32. 

2.  An  indictment,  under  the  revenue 
act  of  1838,  for  keeping  a  tin-pin  alley 
without  a  license,  should  aver  that  the 
defendant  "  was  engaged  in  the  busi- 
ness, or  employment,  of  keeping"  such 
an  establishment :  an  averment  that  he 
"  did  keep"  one  is  not  sufficient.  Eu- 
banks  v.  The  State,  17  Ala.  181. 


TIIEATPtES. 

(Statutory  Provisions  :   Code,  jj  391-7.) 

1.  A  license  to  keep  a  theatre  will 
not  protect  one  who,  by  contract  with 
the  person  licensed,  exhibits  therein 
feats  of  legerdemain,  or  slight  of  hand. 
Jacko  V.  The  State,  22  Ala.  73. 


TPJAL. 

(Constitutional  Provisions  :  Art.  I.  §§  10,28.) 

(Statutory  Provisions  :  Code,  §§  3574-36J7  ;  Oay-» 
Digest,  460-2,  §§  1-11.) 

I.  Right  of  Trial  by  Jury. 

II.  Arraignment    and  Preliminary 

Proceedings. 

III.  Severance  of  Trial. 

IV.  Organization  of  Jury. 

V.  Nolle  Prosequi. 

YI.  Discharging  one  Defendant  and 
Examining  him  as  Witness. 

VII.  Mistrial. 

VIII.  Polling  Jury. 

IX.  Verdict. 

X.  Motions  in  Arrest  of  Judgment. 

XI.  Judgment  and  Conviction. 

XII.  New  Trials. 


I.  Right  of  Trial  by  Jury. 

1.  The  constitutional  guaranty  of  a 
trial  by  jury,  in  all  criminal  prosecu- 
tions, includes  the  right  to  have  the 
deliberations  of  the  jury  continued, 
when  once  they  have  begun  the  trial 
and  heard  a  portion  of  the  evidence, 
until  the  occurence  of  a  sufficient  le- 
gal reason  for  their  discharge,  and  the 
chance  of  a  verdict  of  acquittal  at  their 
hands  during  all  that  time.  3IcCaulexj 
V.  The  State,  26  Ala.  135. 

2.  For  this  reason,  the  unauthorized 
discharge  of  the  jur3%  in  any  criminal 
case,  is  equivalent  to  an  acquittal ;  but, 
since  the  court  has  power  to  discharge 
the  jury  in  cases  of  necessity,  a  plea 
averring  the  previous  withdrawal  of 
the  cause  from  the  jury  after  issue 
joined,  '-without  the  consent  of  de- 
fendant, and  against  his  objection,"  is 
defective  on  demurrer,  unless  it  also 
negatives  the  existence  of  any  necesp- 
ity  for  such  withdrawal.     lb.' 
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3.  The  constitutional  guaranty  of  a 
trial  by  jury,  "in  all  prosecutions  by 
indictment  or  information,"  does  not 
apply,  except  in  the  specified  cases,  to 
offenses  created  by  statute  since  the 
adoption  of  the  constitution  ;  such  of- 
fenses may,  therefore,  be  made  ti-iable 
before  a  Justice  of  the  peace,  without 
indictment.  Tims  i\  The  State,  26  Ala. 
165. 

4.  Nor  does  the  provision  wliich  de- 
clares that  "the  trial  by  jury  shall  re- 
main inviolate,"  extend  the  right  of  a 
jury  trial  to  cases  which, 'at  tiie  time 
.the  constitution  was  adopted,  were  un- 
known both  to  the  common  and  to  the 
statute  law.     lb.  , 

5.  The  third  section  of  the  act  of 
1854,  (Session  Acts  1853-4,  page  247.) 
which  makes  defaulting  overseers  of 
roads  triable  before  a  justice  of  the 
peace,  is  not  violative  of  the  constitu- 
tional right  to  a  trial  by  jmy.     lb. 

II.  Arraignment    and    Preliminary 
Proceedings. 

6.  Every  person  indicted  for  a  capi- 
tal offense,  if  he  is  in  actual  confine- 
ment, is  entitled  to  have  a  copy  of  the 
indictment  delivered  to  him,  in  person, 
at  least  two  entire  days  before  the  day 
appointed  for  his  ti-ial :  delivery  to 
his  counsel  is  not  sufficient.  But,  if 
he  objects  to-  going  to  trial,  "on  the 
ground  that  a  copy  of  the  indictment 
has  not  been  served  on  him  or  his 
counsel,"  and  it  is  shown  that  a  copy 
was  delivered  to  his  counsel  two  en- 
tire days  before  the  trial,  there  is  no 
error  in  overruling  the  objection. 
Brister  v.  The  Slate,  26  Ala.  107. 

7.  When  the  venue  is  changed  on 
the  defendant's  applicaxion,  the  certi- 
fied copy  of  the  indictment  becomes 
so  far  an  original,  in  the  court  to  which 
the  trial  is  removed,  that  the  delivery 
of  a  copy  of  it  to  the  prisoner  will  be 
a  sufficient  compliance  with  the  stat- 
ute, and  will  have  the  same  effect  that 
a  copy  of  the  actual  original  could 
have.     lb. 

8.  When  a  prisoner,  indicted  for  a 
capital  offense,  is  in  actual  confine- 
ment, he  is  entitled  to  a  list  of  the  ju- 
rors summoned  for  his  trial,  at  least 
two  days  before  the  day  appointed  for 
his  trial ;  butwhen  he  is  not  in  actual 
confinement,  and  has  counsel  entered 


on  the  docket,  the  right  to  such  list 
does  not  arise,  in  favor  of  either  the 
prisoner  or  his  counsel,  except  upon 
application  by  the  latter.  Bill  v.  The 
State,  29  Al-A.U. 

9.  When  the  record  shows  that  the 
prisoner  was  regularly  arraigned, 
pleaded  not  guilty,  and  proceeded  to 
trial  without  any  objection,  the  objec- 
tion cannot  bera!ised  on  error,  that  the 
record  fails  to  show  that  he  was  served 
with  a  list  of  the  jury  two  entire  daj's 
before  the  trial,  or  that  the  venire  was 
returned  into  court.  Ben  v.  The  State, 
22  Ala.  9. 

III.  Severance  op  Trial. 

10.  Where  several  persons  are  joint- 
ly indicted  for  an  assault  and  battery, 
and  one  of  them  pleads  guilty,  the 
others  cannot  claim,  as  a  matter  of 
right,  to  be  tried  separately  from  hira- 
Thompson  v.  The  State,  25  Ala.  41. 

IV.  Organization  of  Jury. 

11.  If  the  accused,  in  a  capital  case, 
having  counsel  entered  on  the  docket, 
and  not  being  in  actual  confinement, 
proceed  to  trial  without  objecting  to 
the  panel  of  jurors  summoned,  he  can- 
not have  the  entire  panel  set  aside,  on 
account  of  the  misnomer  of  a  juror 
who  was  summoned  but  failed  to  at- 
tend ;  nor  on  account  pf  the  omission 
to  insert  in  the  panel  a  juror's  chris- 
tian name  in  full,  when  the  initial  let- 
ter of  his  name  is  correctly  stated. 
Bill  V.  The  State,  29  Ala.  34. 

12.  Although  the  sickness  of  a  ju- 
ror's family,  if  of  such  a  character  as 
to  demand  his  personal  attention,  is  a 
sufficient  excuse  to  authorize  his  dis- 
charge by  the  presiding  judge ;  yet, 
where  the  record  shows  that,  after  the 
list  of  jurors  summoned  had  been 
served  upon  the  prisoner,  and  before 
the  day  appointed  for  his  trial  two  of 
their  number  were  discharged  by  the 
judge,  without  the  knowledge  or  con- 
sent of  the  prisoner  or  his  counsel, 
and  that  the  prisoner  objected  at  the 
trial  to  this  action  of  the  court,  the 
judgment  will  be  reversed  on  error, 
although  the  bill  of  exceptions  says 
they  were  discharged  "on  the  ground 
of  the  sickness  of  their  families." 
Parsons  v.  TJie  State,  22  Ala.  50. 
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13.  In  such  case,  the  prisoner  may 
move  for  a  venire  de  novo  ;  but  wlicn 
the  record  shows  tliat  lie  ol>jcctcd  at 
the  trial  to  the  action  of  the  court,  and 
that  his  objection  was  overruled,  this 
equivalent  to  deciding  that  there  was 
no  ground  for  a  venire  de  novo,  and  the 
objection  is  available  on  error.     lb. 

14.  If  the  court,  at  the  instance  of 
the  prisoners,  improperly  sets  aside  a 
competent  juror,  it  is  an  error  of  which 
he  cannot  be  heard  to  complain.  Mc- 
Allister V.  The  State,  17  Ala.  434. 

15.  A  juror,  whose  sole  property  in 
slaves  consists  of  a  distributive  share 
of  an  undivided  estate  composed  of 
slaves,  is  not  a  slaveholder  within  the 
meaning  of  the  statute,  and  is  incom- 
petent to  sit  as  such  on  the  trial  of  a 
slave  for  a  capital  offense.  Spence  v. 
The  State,  17  Ala.  192. 

16.  On  the  trial  of  a  person  for  an 
offense  which  may  be  punished  capi- 
tally or  by  confinement  in  the  peniten- 
tiary, it  is  a  good  cause  of  challenge 
by  the  State,  that  a  juror  has  a  fixed 
opinion  against  capital  or  penitentiary 
punishment.  Stalls  v.  The  State,  28 
Ala.  25.       . 

17.  But  if  the  juror  is  accepted  by 
the  State,  and  then  by  the  prisoner,  the 
right  of  challenge  for  this  cause  is  lost, 
and  cannot  be  again  revived,  by  any 
act  of  either  the  court  or  the  solicitor, 
against  the  objection  of  the  prisoner, 
although  the  existence  of  the  cause  of 
challenge  was  unknown  to  the  solici- 
tor and  court  when  the  juror  was  ac- 
cepted ;  and  if  the  court  afterwards 
sets  aside  the  juror  for  that  cause,  and 
the  prisoner  excepts  to  its  decision, 
the  error  entitles  him  to  a  reversal  of 
the  judgment  of  conviction,     lb. 

18.  Where  several  persons  are  joint- 
ly indicted  and  tried,  each  is  entitled 
to  the  same  number  of  challenges  to 
which  he  would  be  entitled  if  tried 
separately.  Brister  v.  The  State,  2G 
Ala.  107. 

W.  Under  an  indictment  for  murder, 
in  the  general  form  prescribed  by  the 
Code,  the  prisoner  is  entitled  to  the 
same  number  of  challenges  allowed  in 
prosecutions  for  murder  in  the  first 
degree.  Notes  v.  The  State,  24  Ala. 
672. 

20.  Wher-e  the  jury  are  sworn  "well 
and  truly  to  try  the  issue  joined  be- 
tween the  State  of  Alabama  and  the 
8 


said  defendant,"  while  tlie  record 
shows  that  the  defendant  had  been  ar- 
raigned on  an  indictment  for  mvu'dor, 
and  had  pleaded  not  guilty,  the  oath 
is  a  substantial  compliance  with  the 
requirements  of  the  statute.  Crist  v. 
The  State,  21  Ala.  137. 

21.  Wlicre  the  minute  entry  con- 
tained the  following  recitals,  to-wit : 
"Thereupon  came  a  jury,"  kc,  who 
were  selected  and  empaneled  well  and 
truly  to  try  the  issue  joined  between 
the  State  of  AlaVjama  and  the  said  de- 
fendant," and  the  trial  of  said  cause 
commenced ;"  that  the  court  adjourn- 
ed in  the  evening,  the  trial  not  being 
finished,  and  re-assembled  on  the  fol- 
lowing morning ;  and  that  thereupon 
"came  the  defendant  and  his  counsel, 
as  also  the  counsel  for  the  State,  to- 
gether with  the  jury  that  had  been  em- 
paneled and  sworn  as  aforesaid,  and  the 
trial  of  said  cause  was  resumed  ;  and 
after  the  evidence  of  all  the  witnesses 
had  been  given  in,  and  the  argument 
of  counsel  had  been  heard,  the  jury 
received  the  charge  of  the  court,  and 
retired  in  charge  of  the  sheriff  to 
make  up  their  verdict;  and  now  re- 
turn into  court,  and  on  their  oaths  do 
say,"  &;c.  Held,  that  the  record  suffi- 
ciently showed  that  the  jury  were 
sworn,  and  that  it  would  be  presumed 
on  error  that  they  were  sworn  before 
the  testimony  was  heard,     lb. 

V.  Nolle  Prosequi. 

22.  Under  an  indictment  for  retail- 
ing, in  the  general  form  allowed  by 
the  Code,  the  defendant  cannot  require 
the  prosecuting  attorney  to  elect  and 
state,  before  any  evidence  is  offered, 
for  which  one  of  the  different  varieties 
of  retailing  he  intends  to  proceed  ; 
but  after  the  State  has  once  made  its 
election,  by  offering  evidence  of  one 
particular  offense,  it  will  be  held  to 
that  election  through  all  the  future 
proceedings,  and  will  not  be  allowed, 
on  a  second  trial  under  the  same  in- 
dictment, to  offer  evidence  ot  a  differ- 
ent offense.  Elam  v.  The  State,  26  Ala. 
48. 

23.  The  refusal  of  the  court  to  re- 
quire the  solicitor,  on  motion  of  the 
defendant,  to  elect  on  which  count  hi 
the  indictment  he  would  proceed,  will 
not  be  revised  on   error,  when  no  ob- 
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jection  oi'  exco7>tion  was  reserved  to 
it.     Johnson  v.  The  State,  29  Ala.  G2. 

24.  Oil  tlic  trial  of  a  jirisoner  under 
an  indictment  for  an  assault  with  in- 
tent to  murder,  containing  two  counts, 
the  judgment  entry  recited  that  "the 
State  moved  that  the  defendant  be  tried 
on  tlie  iirst  count  in  the  indictment, 
and  that  the  second  count  be  j^ostponed 
until  the  first  is  disposed  of,  to  which 
there  was  no  dissent  by  the  defend- 
ant"; that  the  trial  on  the  first  count 
then  proceeded,  and  the  jury  returned 
a  verdict  of  "guilty  as  charged  in  the 
bill  of  indictment ;"  and  that  the  so- 
licitor afterwards  entered  a  noUc-pro»- 
eaifi  as  to  the  second  count.  Held, 
that  the  postponing  of  the  second 
count  was  an  error  for  which  the  judg- 
ment of  conviction  must  be  reversed, 
and  that  the  prisoner  was  not  preclu- 
ded from  taking  advantage  of  the  er- 
ror by  the  recital  in  the  record  that  he 
did  not  dissent  from  such  a  course  of 
proceeding.  Flanagan  v.  The  State, 
19  Ala.  54*(>. 

vi.  dischargixg  oxe  defendant  and 
Examining  him  as  Witness. 

25.  Where  several  defendants  are 
jointly  indicted  and  tried,  the  court 
may,  if  there  is  any  evidence  against 
one,  overrule  the  motions  of  his  co- 
defendants  "to  introduce  him  as  a  wit- 
ness, on  the  ground  that  there  was  no 
evidence  against  hira  to  authorize  him 
to  be  put  on  his  defense,"  and  "to  di- 
rect and  allow  the  jury  to  return  a  ver- 
dict of  acquittal  as  to  him,  on  the 
round  that  there  was  no  sufficient  evi- 
ence  of  his  guilt  to  require  him  far- 
ther to  defend."  Bristcr  v.  The  State, 
26  Ala.  107. 
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YII.    MiS-TRIAL. 

2G.  When  the  judgment  entry  re- 
cites that  the  jury,  after  deliberating 
a  reasonable  time,  were  unable  to  agree 
upon  a  verdict  ;  that  the  court  had  dis- 
posed of  all  the  business  before  it ;  and 
that  it  was  absolutely  necessary  that 
the  term  of  tlie  court  should  then  be 
closed, — the  jui\y  may  properly  be  dis- 
charged, and  a  mis-trial  entered.  Potv- 
ell  V.  The  State,  19  Ala.  577. 

27.  The  unauthorized  discharge  of 
the  jury,  in  any   criminal  case,  after 


they  have  begun  the  trial  and  heard  a 
portion  of  the  evidence,  is  equivalent 
to  an  acquittal.  McCaulen  v.  Tlie  State^ 
26  Ala.  1S3. 

VIII.  Polling  Jcky. 

28.  If  the  verdict  of  the  jury  is  re- 
ceived, and  read  aloud  in  open  court, 
in  the  absence  of  the  prisoners,  and 
the  jury  are  then  told  by  the  court 
that  they  are  discharged,  it  is  Avithin 
the  power  of  the  court  to  call  them 
back  before  they  have  left  the  bar  ; 
and  if  they  are  immediately  recalled^ 
upon  the  discovery  being  made  that 
the_y  are  not  in  court,  and  the  papers 
in  the  cause  are  handed  back  to  them^ 
the  prisoners  are  not  deprived  of 
their  right  to  poll  the  jury,  nor  can 
they  complain  on  error  of  this  action 
of  the  court,  Brister  v.  The  State^  26- 
Ala.  107. 

IX-  Veebigi. 

29.  A  verdict,  finding  the  prisoner 
guilty  of  murder  in  the  first  degreCr 
and  sentencing  him  to  be  hjing,  is  suf- 
ficient to  authorize  a  judgment  of  con- 
viction and  sentence  of  death.  Noles 
V.  The  State,  24  Ala.  672. 

30.  A  verdict,  finding  the  defendant 
"guilty  of  murder  in  the  first  degree, 
and  penitentiary  for  life,"  is  sufficient 
to  support  a  judgment  of  conviction 
and  sentence  of  confinement  in  the 
penitentiary  for  life.  Noles  v.  The 
State,  26  Ala.  31 ;  Harrall  v.  The  State, 
26  Ala.  52. 

31.  But  no  judgment  can  be  render- 
ed on  a  verdict  of  guilty,  which  does 
not  ascertain  the  degree  of  the  mur- 
der, although  it  was  committed  by  poi- 
son..   Johnson  v.  The  State,  17  Ala.  618. 

32.  Under  an  indictriient  for  an  as- 
sault with  intent  to  murder,  a  special 
verdict,  finding  the  prisoner  "guilty  of 
striking  with  a  loaded  whij^  calculated 
to  produce  death,  without  any  cause 
or  provocation,"  does  not  authorize 
the  rendition  of  a  judgment  of  "guilt^y 
in  manner  and  form  as  charged  in  the 
indictment."  Scitz  v.  The  State,  23 
Ala.  42. 

33.  Under  an  indictment  for  an  as- 
sault with  intent  to  murder,  containing 
two  counts,  if  tlie  f  prisoner  is  tried 
upon  one  count  only,  a  general  verdict 
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of  "{guilty  as  charged  in  the  bill  of  in- 
dictment" does  not  authorize  the  ren- 
dition of  a  jiulj;;mcnt  of  conviction. 
Flanagan  v.  the  SUitn,  If)  vVla.  540. 

34.  A  general  verdict  of  guilty,  un- 
der an  indictment  containing  both  good 
and  bad  counts,  will  be  referred  to  the 
good  counts,  and  the  judgment  of  con- 
viction thereupon  sustained.  Shaw  v. 
The  State,  18  Ala.  547. 

X.  Motions  in  Arrest  of  Judgment. 

35.  As  a  genera!  rule,  when  an  in- 
dictment is  defective  on  -demurrer,  ad- 
vantage may  also  be  taken  of  the  de- 
fect on  motion  in  arrest  of  judgment. 
Francois  v.  The  State,  20  Ala.  83. 

36.  Under  an  indictment  for  murder, 
the  failure  of  the  verdict  to  ascertain 
the  degree,  though  the  homicide  was 
committed  by  poison,  is  good  cause 
for  arrest  of  judgment.  Johnson  v. 
The  State,  17  Ala.  618. 

37.  An  indictment  for  counterfeiting, 
which  does  not  state  the  time  Avhen 
the  counterfeited  coin  was  current  in 
this  State,  is  fatally  defective  on  mo- 
tion in  arrest.  Nicholson  v.  The  State, 
18  Ala.  529. 

38.  So  is  an  indictment  for  an  as- 
sault with  intent  to  murder,  if  it  does 
not  state  the  facts  which  constitute  the 
assault.  Beasleii  v.  Tlie  State,  18  Ala. 
535  ;   Trexler  v.^The  State,  19  Ala.  21. 

39.  And  an  indictment  for  trading 
with  a  slave,  which  charges  that  the 
defendant  sold  "to  a  certain  slave, 
whose  name  is  to  the  jurors  unknown." 
Francois  v.  The  State,  20  Ala.  83. 

40.  And  an  indictment  which,  upon 
its- face,  charges  several  defendants  for 
several  offenses  committed  by  them 
independently  of  each  other.  Elliott 
t.  The  State,  26  Ala.  78. 

41.  And  an  indictment  for  arson,  if 
it  does  not  charge  the  ownership  of 
the  property  burned.  Martin  and  Flinn 
V.  The  State,  28  Ala.  71. 

42.  And  an  indictment  for  the  willful 
burning  of  a  house  insured  against  five, 
with  intent  to  charge  or  injure  the  in- 
surer, if  it  does  not  allege  that  the 
house  was  "at  the  time  insured  against 
fu-e."  Martin  and  Flinn  v.  The  State, 
29  Ala.  30. 

43.  But  the  improper  conduct  of  the 
jury,  after  they  have  retired  to  make 
up  a  verdict,  is   not  available  on  mo- 


tion in  arrest.  Brister  v.  Tlie  State,  26 
A  la.  ]  07  ;  Franklin  v.  The  ^tatn,  29 
Ala.  14. 

44.  And  if  the  jury  assess  tlio  ag- 
gregate (instead  of  separate)  value  of 
the  stolen  articles,  under  an  indict- 
ment for  larceny  from  a  storehouse, 
the  irregularity  is  not  good  cause  for 
arresting  the  judgment.  Case  v.  The 
State,  26  Ala.  17. 

XI.  Judgment  and  Conviction. 

45.  The  statute  which  requires  that 
not  more  than  twenty,  nor  less  than 
ten  days,  shall  elapse  between  the  sen- 
tense  and  execution  of  a  slave,  is  di- 
rectory merely  ;  and  the  allowance  of 
more  than  twenty  days  does  not  viti- 
ate the  judgment  of  conviction.  Sea- 
born and  Jim  v.  The  State,  20  Ala.  15. 

46.  The  date  of  the  sentence,  and 
day  of  execution,  may  be  expressed 
in  figures,  instead  of  letters.  Noles  v. 
The  State,  24  Ala.  672. 

47.  There  is  not  any  fixed  form  of 
words,  in  which  the  minute  entries  of 
the  court  are  required  to  be  made  : 
they  should  show  substantially  that  all 
was  done  at  the  trial  that  the  kiw  re- 
quires to  be  done,  and  this  should  be 
set  down  in  fit  and  expressive  words  ; 
but  the  form  adopted  in  England,  and 
foUow'od  in  some  of  the  United  States. 
is  not  indispensably  necessary  to  their 
legal  sufficiency.  Crist  v.  The  State,  21 
Ala.  137. 

48.  Whether  the  objection  can  avail, 
that  the  past,  instead  of  the  present 
tense,  is  employed  in  recording  the  ac- 
tion of  the  court  and  jury,  quare.     lb. 

49.  No  conviction  can  be  had,  under 
an  indictment  wdiich  is  unobjectionable 
on  its  face,  on  proof  of  facts  which,  if 
stated  in  it,  would  enable  the  defend- 
ant to  arrest  the  I'udgment.  Elliott  r. 
TJie  State,  26  Afe.  78. 

XII.  New  Tri.axs. 

50.  Misconduct  on  the  parr  of  the 
jury,  after  they  have  retired  to  make 
up  their  verdict,  is  good  ground  for  a 
motion  for  a  new  trial ;  but  the  action 
of  the  court  in  refusing  a  new  trial  on 
that  ground  is  not  revisable  on  error. 
Brister  v.  The  State,  26  Ala.  107  ; 
Franklin  v.  The  !sfate,  29  Ala.  14. 
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VARIANCE. 

See  Evidence,  XIV ; 
Pleading,  VI. 


VENIRE. 

1.  A  venire  facias  is  not  void  for  the 
want  of  the  seal  of  office  of  the  court 
from  which  it  issues.  Potvell  v.  The 
State,  25  Ala.  21. 

See,  also,  Jueors  and  Jury,  10  11, 
18,19,20. 


VENUE. 

("Statutory  Provisions:    Code,  5§  3608-18;  Clay' 
Digest,  343,  §  166  ;  lb.  480,  §  26.) 

I.  Allegation. 

II.  Change. 

III.  Proof. 


I.  Allegation. 

1.  It  was  competent  for  the  legisla- 
ture, by  statute,  to  dispense  with  the 
averment,  in  an  indictment  for  murder, 
that  the  offense  was  committed  within 
the  body  of  the  county,  and  to  require 
that  fact  to  be  proved.  Noles  i\  The 
State,  24  Ala.  672. 

2.  Where  an  indictment  was  entitled 
in  the  margin,  "State  of  Alabama,  But- 
ler county,"  and  recited  in  its  body 
that  "the  grand  jurors  of  the  county 
of  Buter  upon  their  oaths  present," 
Jcc;  while  the  name  of  the  county  was 
not  again  repeated,  nor  was  any  other 
county  named,  and  the  offense  was 
charged  to  have  been  committed  "in 
the  county  aforesaid", — Jteld,  that  the 
statement  of  the  venue  was  sufficient. 
Reeves  r.  The  Staje,  20  Ala.  33. 

3.  "When  the  name  of  the  proper 
county  is  stated  in  the  margin  of  the 
indictment,  and  the  indictment  itself 
purports  to  be  found  by  the  grand 
jurors  for  the  State,  "  sworn  and 
charged  to  inquire  for  the  said  coun- 
ty," tlie  indictment  is  sufficient.  ]\Ior- 
n-aw  T'.  The  State.  19  Ala.  .556;  Lawson 
and  Swinney.  v.  The  State,  20  Ala.  65. 


II.  Change. 

4.  The  granting  of  an  application  for 
a  change  of  venue,  in  a  criminal  case, 
is  discretionary  with  the  court  to  which 
the  application  is  made  ;  and  its  refu- 
sal is  not  revisable  by  mandamus  or 
otherwise.     Ex  parte  Banks,  28  Ala.  28. 

5.  If  the  order  for  a  change  of  venue 
directs  the  clerk  to  transmit  "  the 
original  papers  in  tlie  cause,"  it  is 
nevertheless  his  duty  to  transmit  a 
transcript ;  and  such  order,  even  if 
erroneous,  is  no  ground  for  reversing 
the  judgment  and  sentence  of  convic- 
tion.    Harrall  v.  The  State,  26  Ala.  52. 

6.  In  such  case,  the  court  to  which 
the  trial  is  removed  may  issue  a  cer- 
tiorari to  the  clerk  of  the  court  in 
which  the  indictment  was  found,  re- 
quiring him  to  transmit  certified  copies 
of  any  and  all  papers  and  entries  in 
the  cause,  and  may  order  the  original 
papers  to  be  returned  to  him.     Ilh 

1.  The  prosecution  is  not  discontin- 
ued by  the  failure  of  the  clerk,  after  a 
change  of  venue  has  been  ordered,  to 
transmit  a  transcript  to  the  clerk  of 
the  court  to  which  the  trial  is  removed, 
and  the  failure  to  have  the  cause  en- 
tered on  the  docket  of  that  court  at 
the  term  next  after  the  order  of  re- 
moval,    lb. 

8.  If  the  transcript  is  duly  certified 
by  the  clerk  to  contain  a  copy  of  the 
caption  of  the  grand  jury,  the  indict- 
ment, with  all  the  endorsements  there- 
on, and  all  the  entries  and  orders  made 
in  the  cause,  including  the  order  fur 
the  removal  of  the  trial,  the  defendants 
may  be  tried  on  such  transcript.  Bris- 
ter  V.  The  State,  26  Ala.  107. 

9.  The  certified  copy  of  the  indict- 
ment becomes  so  far  an  original,  in  the 
court  to  which  the  trial  is  removed, 
that  the  delivery  to  the  prisoner  of  a 
copy  of  it  will  be  a  sufficient  compli- 
ance with  the  statute  (Code,  |  3576), 
and  will  have  the  same  effect  that  a 
copv  of  the  actual  original  could  have. 
lb. 

10.  A  change  of  venue  on  the  jiris- 
oner's  application,  after  the  cause  has 
been  continued  by  the  State  at  the 
same  term,  necessarily  sets  aside  the 
continuance,  and  does  not  authorize 
the  prisoner,  upon  the  case  being  again 
continued  by  the  State  in  the  court  to 
which  it  is  transferred,  to  claim  as  a 
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matter  of  right  that  he  be  admitted  to 
bail  on  the  ground  that  the  case  has 
been  twice  continued  by  the  State. 
Ex  parte  Johnson,  18  Ala.  414. 

II.    PllOOF. 

11.  A  charge  which,  in  effect,  au- 
thorizes tlie  jury  to  find  the  defendant 
guilty  without  any  proof  that  the 
offense  was  committed  within  the 
county  in  which  the  indictment  was 
found,  is  erroneous.  Broivii  v.  The 
State,  27  Ala.  47  ;  Salomon  v.  The  State, 
27  Ala.  27  ;  Huffman  v.  The  State,  28 
Ala.  48;  Spaightv.  The  State,  29  Ala.  32. 

12.  Under  an  indictment  for  inveig- 
ling a  slave,  charging  the  offense  to 
have  been  committed  in  the  county  in 
which  the  indictment  was  found,  a 
conviction  nlay  be  had  on  proof  that 
the  accused  stole  the  slave  in  another 
State  and  brought  him  into  this.  Slur- 
ray  V.  The  State,  18  Ala.  727. 


VERDICT. 

1.  A  verdict,  finding  the  prisoner 
"guilty  of  murder  in  the  first  degree, 
and  penitentiary  for  life,"  is  sufficient 
to  support  a  judgment  of  conviction 
and  sentence  of  confinement  for  life 
in  the  penitentiarv.  Notes  v.  The  State, 
26  Ala.  31 ;  Harrall  v.  The  State,  26 
Ala.  52. 

2.  A  verdict  of  "  guilty  of  murder 
in  the  first  degree,"  with  the  words 
added,  "and  we  sentence  him  to  be 
hung,"  is  sufficient  to  authorize  a 
judgment  of  conviction  and  sentence 
of  death.  Notes  v.  The  State,  24  Ala. 
672. 

3.  But  no  judgment  can  be  rendered 
on  a  verdict  of  guilty,  which  does  not 
ascertain  the  degree  of  the  homicide, 
although  it  was  committed  b.y  poison. 
Johnson  v.  The  State,  17  Ala.  618. 

4.  Under  an  indictment  for  an  as- 
sault with  intent  to  murder,  a  special 
verdict,  finding  the  prisoner  "guilty 
of  striking  with  a  loaded  whip  calcu- 
lated to  jn-oduce  death,  without  any 
cause  or  provocation,"  does  not  au- 
thorize the  rendition  of 'a  judgment  of 
"guilty  in  manner  and  form  as  charged 
in  the  indictment."  Scitz  v.  The  State, 
23  Ala.  42. 


5.  If  the  indictment  contains  two 
counts,  and  the  prisoner  is  tried  ujjoii 
one  count  only,  a  general  verdict  of 
"guilty  as  charged  in  the  bill  of  indict- 
ment" does  not  authorize  the  rendition 
of  a  judgment  of  conviction.  Flana- 
gan V.  The  State,  19  Ala.  .^)46. 

6.  A  general  verdict  of  guilty,  under 
an  indictment  containing  botli  good 
and  bad  counts,  will  be  referred  to 
the  good  counts,  and  the  judgment  of 
conviction  thereupon  sustained.  Shaw 
V.  The  State,  18  Ala.  .547. 


VIDELICET. 

1.  When  the  time  of  the  commission 
of  the  offense  is  alleged  under  a  vide- 
licet, the  prosecutor  is  not  held  to 
proof  of  it  as  laid  ;  but  he  may  prove 
that  the  offense  was  committed  at  any 
time  before  the  finding  of  the  indict- 
ment, within  the  period  prescribed  as 
a  bar.     McDade  v.  The  State,  20  Ala.  81 . 

2.  But  an  indictment  for  selling 
whiskey  to  a  slave,  though  the  liquor 
is  laid  under  a  videlicet,  cannot  be  sup- 
ported by  proof  of  the  sale  of  any 
other  kind  of  liquor.  Lindsay  v.  The 
State,  19  Ala.  560. 


WARRANT. 

1.  A  warrant,  issued  by  a  justice  of 
the  peace,  and  showing  on  its  face  that 
he  had  no  authority  to  issue  it,  is 
no  protection  to  the  officer  who  exe- 
cutes it.     Notes  V.  The  State.  24  Ala.  672. 

2.  An  affidavit,  by  a  married  woman, 
that  "  she  is  afraid  her  husband  will 
beat,  wound,  maim,  or  kill  her,  or  do 
her  some  bodily  hurt,"  does  not  au- 
thorize the  issue  of  a  warrant  for  the 
husband's  arrest ;  and  if  the  warrant 
appears  on  its  face  to  be  predicated 
on  such  an  affidavit,  it  is  void,  and 
furnishes  no  protection  to  the  ofiiccr 
who  executes  it.     lb. 

3.  An  affidavit,  charging  the  affiant's 
belief  that  the  accused  "  was  about  to 
persuade,  and  trying  to  persuade,  two 
of  his  (affiant's)  hired  slaves  to  leave 
his  premises,"  though  informal,  is 
substantially  sufficient  to  authorize  the 
issue  of  a  warrant  against  the  accused, 
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under  the  statute  (Clay's  Digest,  419. 
§  15)  forbidding:  any  person  to  "  aid 
any  nej^ro  or  other  slave  to  run  away 
or  depart  from  his  master's  service." 
Crosby  v.  Haivthorn,  25  Ala.  221. 

4.  An  affidavit,  charging  that  certain 
goods,  of  the  value  of  thirty  dollars, 
the  property  of  certain  persons  named, 
had  been  feloniously  stolen  by  some 
person  or  persons  unknown  to  affiant, 
and  that  from  probable  caiise  he  sus- 
pected that  said  goods  were  concealed 
in  a  trunk  belonging  to  two  persons 
named,  is  equivalent  to  a  charge  of 
knowingly  concealing  stolen  goods, 
and  authorizes  the  issue  of  a  warrant 
for  the  arrest  of  the  persons  in  whose 
possession  the  goods  are  alleged  to 
be.     Field  v.  Ireland,  21  Ala.  240. 

5.  An  affidavit,  which  charges  that 
the  accused  "  has  feloniously  taken, 
stolen,  and  carried  away  from  the  pos- 
session of  C,  where  she  was  j^laced 
by  affiant,  a  negro  woman  named  Eliza, 
valued  at  .^450,  and  tliat  she  is  now  in 
his  possession,"  is  sufficiently  descript- 
ive of  an  offense  against  the  criminal 
laws  of  the  country  to  authorize  the 
issue  of  a  warrant  for  the  arrest  of  the 
accused.  Ewing  v.  Sanford,  19  Ala. 
605. 


WITNESS. 

(Statutory  Provisions  :    CoJe.    §§  35G0-73  ;  Clay's 
Dig.,  432,  §  10;  tb.  449-50,  §§  ^7-32;  lb.  599-G02.) 

I.  Attexdance  axd  Fees. 

II.  Competency. 

III.  Credibility  AND  IIowIiiPEAOHEr-. 

IV.  Examination. 


I.  Attendance  and  Fees. 

1.  In  a  case  of  assault  and  battery, 
fourteen  witnesses  were  summoned 
l)y  the  State  to  sustain  the  character 
of  the  prosecutor,  but,  the  prosecutor 
having  died  two  or  three  months  pre- 
vious to  the  trial,  none  of  them  were 
(tailed  ;  it  not  being  shown  that  they 
were  summoned  after  the  death  of  the 
prosecutor,  nor  tliat  his  death  was 
known  to  the  solicitor,  Jield,  that  the 
defendant,  on  conviction,  was  properly 
taxed  witli  tlie  costs  of  their  attend- 
ance-    Barrett  v.  The  State,  24  Ala.  74. 


2.  A  witness  for  the  State  in  a  crim- 
inal case  cannot,  after  the  conviction 
of  the  defendant,  bring  suit  against 
him  on  his  certificate  of  attendance. 
Nicolas  V.  Trickey,  19  Ala.  92. 

II.  Competency. 

3.  On  the  trial  of  a  slave  for  a  capi- 
tal offense,  his  master  is  a  competent 
witness  for  him.  Spence  v.  The  Slate, 
17  Ala.  192. 

4.  A  conviction  for  libel,  in  another 
State,  does  not  disqualify  a  witness 
here.     Campbell  v.  The  State,  23  Ala.  44. 

5.  That  a  witness  is  subject  to  fits  of 
mental  derangement,  is  no  objection 
to  his  competency,  if  it  appears  that 
he  is  sane  when  offered.     lb. 

6.  A  witness  for  the  State,  who  is 
introduced  to  prove  the  defendant's 
confessions,  and  who  states,  on  re-ex- 
amination, "  that  he  had  testified  to 
the  substance  of  all  that  each  of  said 
defendants  stated  on  that  occasion, 
but  that  may  have  stated  something 
which  he  did  not  recollect,"  is  compe- 
tent to  testify  to  the  confessions,  if  in 
tliemselves  admissible.  Brister  v.  TJie 
State,  26  Ala.  107. 

7.  To  authorize  a  witness  to  testify 
to  the  character  of  a  person  in  respect 
to  his  habits,  he  should  first  state  that 
he  is  acquainted  with  that  person's 
general  character  in  the  particular  to 
which  he  deposes;  but  if  his  testimony 
shows  that  fact,  whether  brought  out 
on  preliminary  examination  or  exami- 
nation in  chief,  .it  will  be  sufficient. 
Elam  v.  The  State,  25  Ala.  53. 

8.  To  render  a  witness  competent 
to  testify  to  the  general  character  of 
the  accused,  it  is  not  necessary  that 
he  should  know  what  a  majority  of 
his  neighbors  said  or  thought  of  him, 
nor  that  he  should  have  heard  some 
one  say  what  a  majority  of  them 
thought  or  said  of  him  :  the  onlj^  test 
of  his  competenc)'  is,  whether  he 
knows  the  general  character  of  the 
accused  among  his  neighbors,  or  those 
acquainted  with  him.  Dave  v.  The 
State,  22  Ala.  23.     [Vide  infra,  11.) 

9.  On  a  trial  upon  an  indictment  for 
refusing  to  testify  before  the  grand 
jury  in  reference  to  gaming,  the  pris- 
oner cannot  be  allowed  to  give  evi- 
dence in  his  own  favor.  Batre  v.  The 
State,  18  Ala.  119. 
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III.  Credibility,  and  How  Impeached. 

10.  In  impeaching  a  witness,  the 
inquiry  is  not  limited  to  his  general 
character  for  truth,  but  the  impeach- 
ing witness  may  be  asked  his  general 
character.  Ward  v.  The  State,  28  Ala. 
53. 

11.  A  witness  who  states  that  he  is 
acquainted  with  the  general  character 
of  the  impeached  witness,  although 
he  may  never  have  heard  it  canvassed, 
is  competent  to  testify  in  reference  to 
it.     lb.     .{Vi(k  supra,T,8.) 

12.  Where  female  relativesof  the  pris- 
oner, whose  evidence  is  material  to 
his  defense,  are  examined  on  his  behalf 
at  the  trial,  they  cannot  be  impeached 
by  proving  that  they  were  present  at 
the  examination  before  the  committing 
magistrate,  and  were  not  then  exam- 
ined as  witnesses,  although  the  same 
-evidence  was  then  adduced  against 
him  as  upon  the  trial.  Brock  v.  T/ie 
State,  26  Ala.  104 

13.  The  record  of  a  conviction  for 
libel  in  another  State  is  not  admissible 
to  discredit  a  witness.  Canipbell  v. 
V.  The  State,  23  Ala.  44. 

14.  That  a  witness  is  subject  to  fits 
of  mental  derangement,  is  no  objection 
to  his  credibility,  if  sane  when  offered  ; 
and  evidence  of  that  fact  is,  therefore, 
inadmissible  to  affect  his  credit.     lb. 

15.  When  the  competency  of  a  wit- 
ness is  attacked  on  the  ground  of  in- 
sanity, and  the  court  decides  that  he 
is  competent,  the  same  evidence  can- 
not be  submitted  to  the  jury  to  affect 
his  credit.     lb. 

16.  Evidence  showing  that  several 
indictments  for  libel  are  pending 
against  a  witness,  is  not  admissible 
for  the  purpose  of  impeaching  him. 
lb. 

17.  The  general  character  of  a  wit- 
ness, at  his  place  of  residence,  cannot 
be  proved  by  evidence  of  what  rumor 
said  of  it  before  he  came  to  that  place. 
lb. 

18.  The  individual  opinion  of  a  wit- 
ness, foimded  on  rumor  respecting  the 
guilt  of  another  witness  of  the  crime 
of  murder,  is  not  admissible  for  the 
purpose  of  impeaching  the  latter.     lb. 

19.  An  impeaching  witness,  who 
testifies,  on  cross-examination,  that 
public  rumor  attributed  to  the  im- 
peached witness  "  a  bad  moral  charac- 


ter as  to  drinking,  fighting,  murder, 
shooting  at  men,  and  certain  y)uhlica- 
tions,  reputed  false,  in  his  newspaper," 
cannot  be  asked,  on  re-examination, 
"what  other  moral  delinquencies  pub- 
lic rumor  attributed  to  him  ;"  nor, 
"  what  rumor  said  in  regard  to  1hose 
pul)lications  ;"  nor,  "whether  lie  did 
not  know,  of  his  own  knowledge,  tliat 
they  were  false."     Ih. 

20.  A  letter  written  for  the  prisoner 
by  the  witness,  while  they  were  in 
jail  together,  is  not  admissible  evidence 
for  the  purpose  of  impeaching  the 
witness.     lb. 

21.  A  witness  cannot  be  impeached 
by  proof  of  previous  contradictory 
statements,  whether  oral  or  written, 
without  first  giving  him  an  opportunit}- 
to  explain  them.  Powell  v.  The  State, 
19  Ala.  577. 

22.  The  credit  of  a  witness  cannot 
be  impeached  by  showing  particular 
acts  of  immorality,  disconnected  from 
the  question  of  veracity.  Nugent  v. 
The  State,  18  Ala.  521. 

IV.  Examination. 

23.  A  party  may  ask  his  own  witness 
whether  he  has  not  previously  made 
statements  inconsistent  with  what  he 
has  just  stated  on  the  trial.  Campbell 
V.  The  State,  23  Ala.  44. 

24.  Where  the  county  surveyor,  a 
witness  for  the  prisoner,  illustrated 
his  evidence  with  a  diagram,  which 
he  had  himself  made,  showing  the 
relative  position  and  distances  from 
each  other  of  several  places  near  the 
scene  of  the  murder ;  which  diagram 
was  introduced  without  objection  from 
the  State,  and  the  witness  cross-exam- 
ined on  it — held,  that  it  was  discre- 
tionary with  the  court  to  allow  the 
jury  to  take  it  with  them  on  their  re- 
tirement, and  that  its  exclusion  from 
them  was  not  revisable.     lb. 

25.  A  witness  may  be  qiiestioned, 
on  cross-examination,  as  to  his  habits 
of  drinking.     lb. 

26.  An  unmarried  woman  ma}-  be 
asked,  on  cross-examination,  whether 
or  not  she  has  any  children  ;  but  she 
may  refuse  to  answer  the  question.  lb. 

27.  The  prisoner's  witnesses  may 
be  questioned,  on  cross-examination, 
as  to  their  relations  with  them — wheth- 
er  they   were   on   terms   of  friendlv 


120 


WITNESS. 


[Part  I. 


intimacy,  their  means  of  knowing  the 
facts  to  which  they  testify,  and  any 
bias  or  prejudice  which  might  influ- 
ence them.     lb. 

27.  When  a  witness  has  been  cross- 
examined,  with  a  view  of  impeaching 
him,  respecting  his  former  statements, 
he  may  be  asked,  on  re-examination, 
liis  motive  in  making  those  statements. 
lb. 


28.  A  witness  for  the  State,  who 
testifies,  on  cross-examination,  that  he 
has  taken  an  active  part  in  the  prose- 
cution, and  that  he  cherishes  unfriendly 
feelings  towards  the  prisoner,  may  be 
asked,  on  re-examination,  "whether  his 
feelings  towards  the  prisoner  are  such 
as  to  desire  to  see  an  innocent  man 
convicted."     lb. 


PA.IIT     SEOOnSTD 


PROBATE  CASES. 


DIGEST. 


AD  QUOD  DAMNUM. 

I.  When  thk  Writ  lies. 

II.  Of  the  Proceedings  under  it. 


I.  When  the  Writ  lies. 

1.  Under  the  act  establishing  courts 
of  probate,  (Session  Acts  1849-50,  p. 

,)  a  judge  of  probate  has  authority 
to  grant  writs  of  ad  quod  davinum,  in 
those  cases  in  which,  before  the  aboli- 
tion of  the  county  courts,  a  judge  of 
the  count}'-  court  had  such  authority. 
Stein  V.  Burden,  19  Ala.  715. 

2.  Under  the  act  of  1841,  (Session 
Acts,  pp.  5-6,)  giving  the  lessee  of  the 
"  city  water-works  "  of  Mobile  a  writ 
of  ad  quod  damnum,  to  ascertain  the 
damage  caused  to  riparian  proprietors 
by  his  diversion  of  the  water  from 
Three-mile  creek,  the  writ  might  be 
sued  out  as  well  after  as  before  the 
erection  of  the  water-works,and  against 
any  one  or  more  of  the  riparian  jjro- 
prietors.     Burden  v.  Stein,  25  Ala.  455. 

3.  The  writ  is  given  by  the  general 
law,  (Code,  1 2094,)  on  applications  for 
the  erection  of  water-works  and  mill- 
dams. 

II.  Of  the  Proceedings  under  it. 

4.  If  the  writ,  when  sued  out  under 
the  act  of  1841,  commands  the  sheriff 
to  make  his  return  thereon,  with  the 
proceedings  had  under  it,  "within  ten 
days  from  the  date  of  the  writ,"  al- 
though it  specifies  no  day  for  the  sum- 
moning of  the  jury,  it  is  a  sufficient 
compliance  with  the  statutory  requisi- 


tion, that  the  jury  shall  be  summoned 
to  view  the  premises  "  at  a  time  not 
exceeding  ten  days  from  the  issuing  of 
the  writ."  Burden  v.  Stein,  25  Ala.  455. 
2.  If  the  defendant  was  present,  and 
objected  to  the  action  of  the  jury, 
"  because  he  was  not  duly  notified  of 
the  time  when  the  jury  was  to  assem- 
ble," his  objection  cannot  avail,  on 
error,  unless  he  affirmatively  shows 
that  the  notice  given  him  was  too  short 
for  him  to  prepare  for  the  protection 
of  his  interest :  since  the  statute  does 
not  specify  the  length  of  notice,  it  will 
be  construed  to  mean  a  reasonable 
time.     lb. 

6.  If  the  writ  commands  the  jury  to 
ascertain  the  amount  of  damage  which 
the  defendant  "  sustains  or  may  sus- 
tain," and  the  verdict  is  that  he  "  sus- 
tains no  damage,"  this  is  a  substantial 
compliance  with  the  statute  ;  since  the 
statute  was  designed,  not  merely  to 
give  a  remedy  for  the  present  injirry 
sustained  by  the  proprietor,  but  to 
settle  and  fix  compensation  adequate 
to  the  injury  occasioned  by  the  contin- 
uous diversion  of  the  water.     lb. 

7.  The  effect  of  a  decision  under 
this  act,  when  the  verdict  of  the  jury 
is  that  the  defendant  sustains  no  dam- 
age, is  to  vest  in  the  lessee  ••  the  abso- 
lute right  to  the  land,  water  privilege, 
or  right,  condemned  by  the  jury  ;" 
therefore,  it  is  not  erroneous  to  render 
judgment  that  the  lessee  "  is  entitled 
to  the  use  of  the  waters  of  said  creek, 
for  and  during  their  continuance,  with- 
out any  compensation  therefor  to  the 
defendant."     lb. 

8.  The  defendant  in  the  writ,  when 
the  verdict  is  against  him,  can  only  be 
taxed  with  the  costs  of  the  appeal  to 


124 


ADVANCEMENT. 


[Part  II. 


the  probate  court,  and  the  attendance 
of  witnesses;  but  if  that  court  renders 
judgment  against  hira  for  the  costs  of 
tlie  whole  proceeding,  the  proper 
amendment  will  be  made,  on  error,  at 
his  costs.     lb. 

9.  The  writ  being  issued  in  this  case 
under  the  general  statute,  (Code, 
§2  2088-98,)  tiie  inquest  of  the  jur,y 
was  quashed,  because,  1st,  the  return 
did  not  show  that  the  jury  were  sworn 
by  the  sherifl"  "  to  discharge  their 
duties  fairly  and  to  the  best  of  their 
abilit}' ;'  2dly,  it  did  not  show  that 
they  were  charged  by  the  sheriff  as 
the  statute  directs  ;  and,  3dly,  it  did 
not  respond  to  the  matters  which  the 
statute  requires  them  to  investigate. 
Owen  V.  Jordan,  27  Ala.  608. 


ADVANCEMENT. 

(Statutory    Provisions  :    Code,  §^  1582-7  ;    Clay's 
Digest,  197,  ^ij  25-6.) 

I.  "What  is,  or  not,  an  Advaxcemext. 

II.  Ademption  of  Legacies  by  Sub- 

sequent Advancements. 

III.  Practice  on  Trial  of  Issue  re- 
specting Advancements. 


I.  What  is,  or  not,  an  Advancement. 

1.  An  advancement  is  a  provision, 
made  by  a  parent  to  his  child,  of  money 
or  property,  the  entire  interest  in 
which  passes  out  of  the  former  in  his 
lifetime,  though  it  is  not  necessary,  in 
all  cases,  that  it  should  take  effect  in 
possession  before  his  death.  Grei/s 
Heirs  V.  Greij's  Adm'rs,  22  Ala.  233: 

2.  A  promissory  note,  executed  by 
a  child  to  his  father,  is,  of  itself,  no 
evidence  of  an  advancement,  and  it  is 
error  to  allow  it  to  go  to  the  jury  "  as 
evidence  of  an  advancement ;  but  parol 
evidence  is  admissible  to  shoAv  a  sub- 
sequent agreement,  between  the  payee 
and  tlic  maker,  by  which  the  former 
parted  with  all  interest  in  the  money 
secured  hy  the  note,  as  an  advancement 
to  tlie  maker.     Ih. 

3.  If  a  child  receives  either  money 
or  i)roperty  from  a  parent,  it  will  be, 
prima  facie,   an   advancement,  unless 


the  presumption  is  repelled  by  the 
nature  of  the  propertj^  or  by  some 
other  circumstance  showing  that  it 
could  not  have  been  so  intended. 
Smith  V.  Smith's  Heirs,  21  Ala.  761. 

4.  The  adva,ncement  of  the  husband, 
living  the  wife,  is  an  advancement  of 
the  wife,  and  is  chargeable,  after  her 
death,  against  those  who  occupy  the 
same  relation  to  the  estate  of  the 
parent  by  whom  it  was  made  that  she. 
if  living,  would  have  occupied  ;  and 
on  final  settlement  of  his  estate,  such 
advancement  must  be  brought  into 
hotchpot  by  the  representatives  of  the 
wife,  before  they  can  participate  in 
the  distribution.  Wilson's  Heirs  v. 
Wilson's  Adm'r,  18  Ala.  176. 

5.  Where  a  decree,  rendered  on  the 
final  settlement  of  an  estate,  contained 
a  recital  in  these  words  :  "It  appear- 
ing that  A.  II.  and  S.  H'.,his  wife,  have 
received  advancements  made  to  the 
said  A.  H.  in  his  lifetime,"  &c.,  held, 
that,  if  necessary  to  sustain  the  decree 
on  error,  it  would  be  presumed  that 
the  advancements  were  made  to  A.  H. 
in  the  lifetime  of  his  wife,  or,  if  made 
after  her  death,  that  he  had  authority 
to  receive  them  ;  and  that  the  respect- 
ive heirs  had  received  the  property 
in  equal  portions,     lb. 

n.  Ademption* OF  Legacies  by  Subse- 
quent Advancements. 

6.  The  rule  is  now  well  settled,  that 
parol  evidence  is  admissible  to  show 
that  a  subsequent  advancement  Avas 
not  intended  by  the  testator  as  a  satis- 
faction, either  in  whole  or  in  part,  of 
a  previous  provision  by  will  ;  and 
whenever  such  evidence  is  admitted 
for  that  purpose,  it  may  be  rebutted 
by  similar  evidence.  May's  Heirs  v. 
May's  Adm'r,  28  Ala.  141. 

7.  Testator,  after  providing  for  the 
payment  of  his  debts,  directed  that 
"the  entire  residue"  of  his  estate,  con- 
sisting of  lands,  slaves,  and  other 
property,  should  be  equally  divided 
among  his  wife  and  children,  and 
declared  it  his  "  settled  purpose"  to 
make  them  all  equally  interested  in 
his  estate.  The  share  of  his  only  mar- 
ried daughter  he  directed  should  be 
divided  between  her  aiid  her  husband; 
one  half  being  secured  to  lier  as  her 
separate   estate,    and  the    other   half 
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vesting  absolutely  in  lier  huBbaiKl. 
Afterwards  lie  made  advancements, 
consisting  of  lands,  slaves,  and  other 
property,  approx'iniating  the  share 
which  each  wovdd  take  under  the  will, 
to  this  daughter,  to  another  dauglitcr 
then  married,  and  to  his  eldest  son, 
who  were  the  children  of  his  first  wife; 
and  there  was  parol  evidence,  by  two 
witnesses,  of  his  subsequent  declara- 
tions, that  this  was  independent  of  the 
provisions  made  for  them  by  the  will; 
that  most  of  his  property  had  come 
by  their  mother,  and  that  he  felt  it  his 
duty  to  give  more  to  them  than  to  his 
other  children.  Held,  that  the  advance- 
ments were  a  satisfaction,  pro  tanto,  of 
the  provisions  by  will.     Ih. 

8.  The  probate  court  has  jurisdiction, 
as  incident  to  the  settlement  and  dis- 
tribution of  estates,  over  the  ademp- 
tion of  legacies.     lb. 

III.  Practice    on  Teial   of  Issue   re- 
specting Advancements. 

9.  Since  infants  are  incapable  of 
electing  whether  they  will  account  for 
advancements,  or  be  excluded  from 
the  distribution  on  final  settlement  of 
the  estate,  their  exclusion,  without  the 
previous  appointment  of  a  guardian 
ad  litem,  is  erroneous,  Wilson's  Heirs 
V.  Wilson's  Adm'r,  18  Ala,  176.  (Over- 
ruling, to  that  extent,  Parks  v.  Stonum, 
8  Ala.  752.) 

10.  A  distributee  of  the  estate,  who 
has  released  and  abandoned  all  inter- 
est therein,  which  release  has  been 
entered  of  record,  is  a  competent  wit- 
ness for  t]>e  administrator,  to  prove 
an  advancement  to  another  distributee. 
Grey's  Heirs  v.  Greij's  Adfu'rs,  22  Ala. 
233. 

11.  In  forming  an  issue,  to  ascertain 
whether  an  advancement  has  been 
made  to  a  child,  although  the  better 
practice  would  be,  to  conduct  the 
proceedings  in  the  name  of  the  admin- 
istrator as  plaintiff,  and  the  party  who 
contests  the  fact  of  advancement  as 
defendant ;  yet,  if  the  record  shows 
that  the  question  at  issue  was  fairly 
presented,  and  correctly  decided,  with- 
out objection  in  the  primarj^  conrt,  the 
defendant  cannot  complain  on  error 
that  the  other  distributees  were  the 
plaintiffs,  instead  of  the  administrator. 
Smith  V.  Smith's  Adm'rs,  21  Ala.  761. 


AMENDMENTS.   . 

I.  Ok  Pleadings. 

IF.  Of  Dkcrkks  and  PiEcord,s. 

III.  On  Error. 


I.  Of  Pleadings. 

1.  When  a  petition  for  dower  is 
defective  for  want  of  proper  parties 
and  necessary  allegations,  it  may  be 
amended  ;  and  in  such  case,  the  apel- 
late court  will  not  dismiss  the  petition, 
but  will  remand  the  cause,  that  the 
l^roper  amendments  may  be  made. 
Martin's  Heirs  v.  Martin,  22  Ala.  86. 

I.  Of  Decrees  and  Records. 

2.  A  final  decree  cannot  be  so 
amended,  at  a  subsequent  term,  as  to 
relieve  one  party  from  the  costs,  and 
tax  them  against  the  other.  Harris 
V.  Billingsley,  18  Ala.  438. 

3.  A  record  or  decree  can  only  be 
amended  by  some  matter  of  record. 
Metcalfv.  Met  calf,  19  Ala.  319  ;  Kidd  r. 
Montague,  19  Ala.  619;  Saltmarsh  v. 
Bird,  19  Ala.  665. 

4.  Or  by  some  entry  made  by  or 
under  the  authority  of  the  court,  ■s\hich 
entry  must  be  shown  by  the  record, 
or  by  some  book  belonging  to  the 
office  of  the  court,  and  required  by 
law  to  be  there  kept.  Hudson  t.  Hud- 
son, 20  Ala.  364. 

5.  A  memorandum,  in  the  handwri- 
ting of  the  judge  of  probate,  on  the 
docket  of  his  court,  in  these  words : 
"  J.  M.,  heir  of  A.  M.,  v.  AdmVs.  Or- 
dered to  appoint  auditors''  (naming 
them);  "ordered  that  they  report  in- 
stanter;  auditors  report  in  administra- 
tors' hands,  ^469  82,"  is  not  sufficient 
to  authorize  the  rendition  of  a  decree 
at  a  subsequent  term,  nunc  pro  tunc^ 
in  favor  of  J.  M.,  and  against  the  ad- 
ministrators, for  the  sum  thus  ascer- 
tained.    Metcalfv.  3Ietcalf  19  Ala.  319. 

6.  A  final  decree,  in  favor  of  husband 
and  wife,  for  the  wife's  distributive 
share  of  an  estate,  cannot  be  so  amend- 
ed at  a  subsequent  term,  ni/)ic  pro  tunc, 
as  to  be  rendered  in  favor  of  husband 
and  wife  for  the  separate  use  of  the 
wife,  when  the  record  does  not  show 
that  the    wife's  interest  in  the  estate 
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accrued  after  the  passage  of  the  "  wo- 
man's hiw"  of  1848.  Kicld  v.  Montague, 
19  Ahi.  G19. 

7.  A  nicmoraiiduin,  in  the  handwri- 
ting of  the  judge  of  probate,  endorsed 
on  a  ckiim  iik'd  against  an  insolvent 
estate,  showing  the  reason  why  the 
claim  was  rejected,  does  not  authorize 
an  amendment  of  the  decree  nunc  pro 
tunc.     Siiltmarsh  r.  Bird,  19  Ala.  665. 

8.  A  paper,  purporting  to  be  a  final 
decree,  ascertaining  the  amount  in  the 
hands  of  the  administrator  and  the 
share  of  each  distributee,  signed  by 
the  judge  of  the  orphans'  court,  and 
filed  among  the  papers  of  the  cause,  is 
not  sufficient  to  authorize  the  rendition 
of  a  decree  at  a  subsequent  term,  nunc 
pro  tunc,  when  it  does  not  appear  that 
it  was  ever  recorded  or  entered  on 
the  minutes  of  the  court,  or  that  any 
note  or  memorandmn  of  a  iinal  decree 
was  ever  made  in  any  book  of  the 
office.  Hudson  v.  Hudson,  20  Ala.  364 ; 
see,  also,  Hall  v.  Hudson,  20  Ala.  284. 

9.  An  entry,  made  by  a  judge  of 
probate  on  his  trial  docket,  in  these 
words  :  "  Estate  of  S.  P.,  deceased. — 
Final  settlement ;  settlement  made," 
in  connection  with  memoranda  endors- 
ed on  the  executor's  account  current 
by  one  of  the  attorneys  in  the  cause, 
showing  the  terms  of  the  settlement, 
and  the  parol  testimony  of  the  judge 
that  he  had  pronf)unccd  an  oral  decree 
in  conformity  with  tlie  memoranda, — 
does  not  authorize  the  rendition  of  a 
final  decree  at  a  subsequent  term,  nunc 
pro  tunc.  Perkins  v.  Perkins,  27  Ala. 
479. 

10.  But  the  general  rule,  that  a  re- 
cord can  only  be  amended  by  some 
matter  of  record,  does  not  apply  to 
cases  in  which  the  entry  is  impeached 
for  fraud  ;  and  though  these  cases 
generally  arise  collaterall^y,  yet  an 
entry,  relating  to  a  grant  of  letters  of 
administration,  may  be  amended  on  a 
direct  application,  of  which  the  oppo- 
site party  must  have  notice,  setting 
forth  the  fraud  specifically,  and  making 
the  necessary  proof.  Dunham  v.  Ro- 
berts, 28  Ala.  286. 

11.  If  the  motion  simply  states,  as 
the  ground  for  the  amendment  asked, 
that  the  record  states  a  fact  which  was 
not  proved, — that  as  it  stands  it  ope- 
rates a  fraud  on  the  rights  of  the 
plaintiff  in   the  motion,  and  that  it  is 


void,  in  law,  on  account  of  fraud  in  a 
legal  sense, — the  allegation  is  not  suffi- 
ciently specific  to  authorize  the  intro- 
duction of  i^arol  evidence  to  prove- 
that  the  recital  is  not  true.     Ih. 

III.  On  Error. 

12.  A  writ  of  error,  if  defective,  may 
be  amended  by  the  record  ;  but  it  can- 
not be  so  altered  as  to  strike  out  the 
name  of  a  party  plaintiff  and  make 
him  a  defendant,  unless  the  record 
shows  that  he  was  improperly  made  a 
plaintiff,  when  he  should  have  been  a 
defendant.  Knox's  Distributees  v.  Steele, 
18  Ala.  815. 

13.  An  error  in  the  imposition  of 
costs  will  be  amended,  on  error,  at  the 
costs  of  the  appellant.  Burden  v.  Stein, 
25  Ala.  455. 

14.  A  mistake  in  the  given  name  of 
a  party  against  whom  a  decree  has 
been  rendered,  when  the  true  name 
appears  in  the  record,  is  a  clerical 
misprision,  which  will  be  corrected  at 
the  cost  of  the  appellant.  McBropm's 
Adm'rs  v.  McBroom's  Creditors,  19  Ala. 

T   HO 
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APPEALS. 
See  Error  and  Appeals. 


BASTARDY. 
See  same  title  in  Paet  I,  ante,  p.  14- 


BILL  OF  EXCEPTIONS. 

(Statutory  Provisions  :    Code,  §§  2353-58  ;   Clay'* 
Digest,  307,  §  5J 

I.  When  Necessary  or  Proper. 

II.  Execution  and  Contents. 

III.  Construction. 

I.  When  Necessary  ok  Proper. 

1.  A  decision  of  the  probate  court, 
upon  a  question  of  fact,  cannot  be 
revised  on  error,  imless  duly  excepted 
to.  Gordon  v.  McLcod,  20 "  Ala.  242  : 
Smith's  Distributees  v.  King,  22  Ala.  558. 

2.  This  rule    equally  aj>]ilies   to   a 
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decision  upon  tlio  adniifisibilil.y  of  evi- 
dence.    Croft  V.  Ferrcll,  21  A!;i.  351. 

3.  Tlie  affidavits  wliicli  the  adminis- 
trator is  required  to  make,  in  regard 
to  the  use  of  tlio  money  of  the  estate, 
and  the  names  of  tlie  heirs  and  lega- 
tees, will  bo  presumed  to  liave  been 
made,  in  the  absence  of  an  exception 
for  the  want  of  them.  Clack's  Heira  v. 
Clack's  Adm'rs,  20  Ala.  461. 

4.  But,  where  the  decree  itself,  ren- 
dered on  the  final  settlement  of  an 
estate,  shows  that  the  widow  of  the 
decedent  was  excludecWrom  participa- 
tion in  the  distribution,  the  error  may 
be  revised,  at  the  instance  of  the 
administrator,  although  no  exception 
was  reserved  to  the  action  of  the  court 
below.  Crothers  v.  Heirs  of  Ross,  17 
Ala.  816. 

5.  Under  the  Code  (§1891),  a  decis- 
ion of  the  probate  court,  upon  a  ques- 
tion of  fact,  cannot  be  revis-ed  on  error, 
unless  excepted  to,  or  reserved  in  some 
ather  manner,  in  the  court  below. 
Williams  and  Wife  v.  Gunter,  28  Ala. 
681 ;  Reese  v.  Gresham,  29  Ala.  91. 

II.  Execution  ani>  Contents. 

6.  A  bill  of  exceptions,  without  the 
seal  of  the  presiding  judge,  does  not 
conform  to  the  requirements  of  the 
statute,  and  cannot  be  regarded  as  a 
part  of  the  record.  Floyd  v.  Fountain, 
11  Ala.  700,  (Note,  that  the  Code, 
1 2354,  does  not  require  the  bill  to  be 
under  seal.) 

7.  When  the  court  refuses  to  give  a 
charge  as  asked,  the  party  who  wishes 
to  revise  the  refusal  must  set  out  in 
his  bill  of  exceptions  so  much  of  the 
evidence  as  will  show  that  the  charge 
was  not  abstract,  LeveretVs  Heirs  v. 
Carlisle,  19  Ala.  80. 

8.  To  authorize  the  reversal  of  a 
judgment  on  error,  on  account  of  the 
rejection  of  evidence,  it  must  be  shown 
that  the  fact  intended  to  be  established 
by  such  evidence  was  material  to  the 
decision  of  the  case ;  and  the  party 
excepting  must  state  in  his  bill  of 
exceptions  siifflcient  to  show  the  rele- 
vancy, or  materiality,  of  the  alleged 
erroneous  decision,  at  the  time  it  was 
made.  Jones  v.  Dyer  and  Wife,  20  Ala. 
373. 

9.  To  enable  the  appellate  court  to 
determine  whether  the  allowance  of  a 


particular  item  in  an  administrator's 
account  is  erroneous,  the  bill  of  excep- 
tions must  set  out  all  the  evidence  in 
relation  to  it  that  was  before  the  pri- 
mary court.  Beiiduirs  JJistrihvlces  x. 
BendulVs  Adrn'r,  24  Ala.  295. 

10.  Under  the  Code  (§1891),  the  evi- 
dence on  which  the  primary  court 
acted,  in  deciding  a  question  of  fact, 
must  all  Ije  set  out  in  the  record,  either 
on  the  minutes,  or  in  the  bill  of  ex- 
ceptions, before  tlie  decision  can  be 
revised  on  error.  Reese  t.  GrcsJiarn, 
29  Ala.  91.  . 

III.    CoNSTRUCTIOJf. 

11,  Where  the  bill  of  exceptions, 
.after  reciting  the  ruling  of  the  court 
on  another  point,  with  the- defendant's 
ex(;cption  thereto,  and  stating  that  the 
defendant  then  offered  certain  evi- 
dence, concluded  thus  :  "  The  court 
refused  to  receive  the  testimonj'  as 
oilered  by  the  defendant.  The  defend- 
ant pra3^s  the  court  to  seal  this  his  bill 
of  exceptions  to  the  ruling  of  the  court, 
which  the  court  now  signs," — held, 
that  the  exception  did  not  refer  to  the 
ruling  of  the  court  in  excluding  the 
evidence.     Croft  v.  Ferrell,  21  Ala.  351. 


CHARGE  OF  COURT, 

(Statutory  Provisions:  Code,  §§2274,2355:  Clay's 
Digest,  340  g  149.) 

1.  A  charge  which  admits  of  two 
constructions,  one  of  which  asserts  an 
incorrect  legal  proposition,  may  be 
refused,  since  it  is  not  the  duty  of  the 
court  to  modify  or  give  iirecision  to  a 
charge  requested,  Ross  r,  Ross,  20 
Ala.  105. 

2.  A  charge,  which  assumes  that  an 
immaterial  question  of  fact  is  an  issue 
to  be  tried  and  determined  by  the  jury, 
is  well  calculated  to  mislead  them,  by 
withdrawing  their  minds  from  the  true 
issues  in  the  cause,  and  may  for  that 
reason  be  refused.  Dunlap  r.  Robinson. 
28  Ala.  100. 

3.  A  charge  held  to  have  been  prop- 
erly refused,  because,  if  the  fact  as- 
sumed in  it  was  true,  the  charge  was 
abstract,  and,  if  untrue,  if  did  not  con- 
form to  the  evidence.     R). 

4.  Where  the  evidence  is  such  as  to 
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rendel-  a  general  rule  of  law  inappli- 
cable to  the  case,  the  court  may  prop- 
erly refuse  to  give  it  in  charge  to  the 
jury,     iioss  v.  Pearson,  21  Ala.  473. 

5.  "Where  a  charge  given  by  the 
court,  if  not  critically  correct,  is  fully 
as  favorable  to  the  appellant  as  if  the 
court  had  charged  the  kw  correctly, 
the  error  furnishes  no  ground  of  re- 
versal,    lb. 

G.  An  erroneous  charge  to  the  jury, 
on  the  trial  of  an  issue  of  fact,  where 
the  awarding  of  such  issue  is  discre- 
tionary with  the  court,  is  no  ground 
for  a  reversal  of  the  decree,  when  the 
verdict  is  in  conformity  with  the  evi- 
dence, and  the  final  decree,  based  upon 
the  verdict,  is  the  same  as  it  should 
have  been  without  it.  Milam  v.  Rag- 
land,  19  Ala.  85. 

7.  The  party  who  wishes  to  revise 
the  refusal  of  a  charge  asked,  must  set 
out  in  the  bill  of  exceptions  so  much 
of  the  evidence  as  will  show  that  the 
charge  was  not  abstract.  Leveretfs 
Heirs  «.  Carlisle,  19  Ala.  80. 
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CODE  OF  ALABAMA. 

I.  General  Rules  op  Construction. 

II.  Particular  Sections  Construed. 

1.  ?|  1572-6  {Descent  and  Distribu- 
tion.) 

2.  I  IGll  {Execution  of  Wills.) 

3.  11  1634-43  {Contesting  Probate 
0/  Wills.) 

4.  ^^1658-<4  {Letters  Testamentary 
and  Adm inistration.) 

5.  I  l(i96{Re7noval  of  Administrator.) 

6.  1 1813  {His  Liability  for  Interest.) 

7.  ^  1823  {Effect  of  Annual  Settle- 
ments.) 

8.  1 1825  {Administrator's  Services 
and    Compensation.) 

9.  ^  1847  {Affidavit  to  Claim  against 
Insolvent  Estate.) 

10.  ?J  1888-98,  3019-41  (Appeals.) 

11.  I  1922  {Summary  J^ulg7nents 
against  Sureties  of  Executor  or 
Administrator.) 

12.  ^  1981-97  {Separate  Estates  qf 
Married  Women.) 

13.  ^/'^  2mi-2\{Guardian  and  Ward.) 

14.  ^^2089-98  {Water-Works  and 
Mill-Dams.) 

15.  §§2318-28  (Depositions.) 


I.  General  Rules  OF  Construction. 

1.  The  re-enactment  in  the  Code,  of 
a  previous  statute,  must  be  taken  as  a 
legislative  adoption  of  the  judicial 
construction  which  it  had  receiveds 
Stallworth  v.  Stalhoorth,  29  Ala.  76. 

II.  Particular  Sections  Construed. 
1.  §^1572-6  {Descent  and  Distribution.) 

2.  "When  an  intestate  leaves  no 
children  or  their  descendants,  the 
children  of  a  deceased  brother  or  sis- 
ter of  the  half  blood  occuiDy  "the  same 
degree"  of  relationship  as  the  surviv- 
ing brothers  and  sisters,  and  take,  by 
right  of  representation,  the  share 
which  their  ancestor,  if  living,  would 
have  taken.  Stallworth  v.  Stallworth, 
29  Ala.  76. 

2.  §1611  {Execution  of  Wills.) 

3-  Section  1611  of  the  Code,  requir- 
ing two  witnesses  to  a  will,  applies  to 
a  will  of  realty  executed  before  the 
adoption  of  the  Code,  if  the  testator 
died  since  its  adoption  ;  but  a  will  of 
personalty  only  would  be  governed  by 
the  old  law.  Hoffman  d.  Hoffman,  26 
Ala.  535. 

4.  It  is  not  necessary  that  the  wit-- 
nesses  should  sign  the  will  in  the 
presence  of  each  other.     lb. 

5.  This  statute,  so  far  as  it  relates  to 
the  signing  of  the  will,  being  a  sub- 
stantial transcript  of  the  statute  29th 
Car.  II,  ch.  3,  the  construction  which 
the  British  statute  had  previously  -re- 
ceived must  be  regarded  as  the  con- 
struction which  the  legislature  intend- 
ed should  be  put  upon  our  statute, 
and  that  construction  is  hereby  adopt- 
ed. Therefore,  where  the  will  was  writ> 
ten  in  the  presence  of  the  testator,  and 
at  his  dictation,  and  was  subscribed 
by  the  attesting  witnesses  as  the  stat- 
ute directs,  after  having  been  read  and 
approved  by  him  ;  and  the  testator, 
on  being  asked  if  he  was  able  to  sign 
it,  replied  that  he  was  not,  and  that  it 
was  a  good  will, — held,  on  demurrer  to 
the  evidence,  that  the  testator's  name, 
written  in  the  beginning  of  the  will, 
was  a  sufficient  comialiance  Avith  the 
requisitions  of  the  statute.  Armstrong's 
Executor  V.  Armstrong's  Heirs,  29  Ala. 
538. 
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'3.    I?  1634-43    (Contesting    Probate   of 
Wilh.) 

6.  The  probating  of  a  will,  under 
any  circumstances,  is  a  proceeding  in 
rem  ;  yet,  under  onr  statutes  and  prac- 
tice, it  partakes  somewhat  of  the  nature 
of  a  proceeding  in  personam,  and  is 
assimilated,  in  many  respects,  to  an 
ordinar}'  suit  at  law.  Deslonde  and 
James  v.  Darrington's  Heirs,  29  Ala.  92. 

7.  Where  objections  are  filed  to  the 
probate,  it  is  not  necessary  to  join 
issue  thereon ;  nor  can  a  joinder  in 
issue,  by  one  of  the  proponents,  work 
a  change  of  parties  to  tlie  record,  or 
release  a  co-proponent  from  his  duties 
•and  liabilities  as  such.     lb. 

8.  An  application  for  probate  may 
properly  be  made  in  writing,  though 
our  statutes  do  not  require  that  it 
should  be  so  made  ;  but  where  the 
will  is  pi-^posnded  orally  by  two  joint 
executors,  and  a  day  set  for  the  hear- 
ing, a  subsequent  written  application 
by  one  of  the  proponents  alone  cannot 
annul  or  vary  the  previous  proceed- 
ings,    lb. 

9.  Where  two  joint  executors  pro- 
pound a  will  for  probate,  and  an  issue 
is  made  up  to  test  its  validity,  it  is  too 
late  for  either  of  them,  at  the  trial,  to 
renounce  his  executorship,  in  order 
that  he  may  become  a  competent  wit- 
ness to  sustain  the  will  ;  nor  can  he 
demand  to  be  discharged,  as  a  matter 
of  right,  on  offering  to  deposit  in  court 
a  sum  of  money  sufficient  to  cover  the 
costs,  in  order  that  he  may  be  ex- 
amined as  a  witness  to  sustain  the 
wilt.     lb. 

4.  II  1658-74  {Letters  Testamentary  and 
of  Administration.) 

10.  A  widow  is  entitled  to  adminis- 
ter on  her  husband's  estate,  unless  dis- 
qualified by  some  one  of  the  causes 
specified  in  section  1658  ;  but  the  fact 
that  she  had  separated  and  was  living 
apart  from  him  at  the  time  of  his  death, 
and  entertained  feelings  of  hostility 
towards  him',  does  not  disqualify  her. 
Williams  v.  McConico,  27  Ala.  572. 

11.  Her  right  to  administer  can  only 
be  relinquished  in  some  one  of  the 
modes  specified  in  the  statute  :  a  reci- 
tal in  an  order  of  court,  granting 
letters   of  administration    to   another 
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person,  tliat  it  was  "  made  known  to 
the  court,  hy  A.  B.,  special  attorney  of 
said  widow,  that  she  relinquishes  her 
right  of  administration  to  the  appli- 
cant," does  not  debar  her  from  apjdy- 
ing  tor  letters  within  the  period  al- 
lowed by  the  statute.:  nor  is  she  pre- 
cluded from  asserting  her  right,  by  a 
previous  grant  of  administration,  on 
an  ex  parte  application,  to  another  per- 
son.    Dunham  v.  Roberts,  27  Ala.  701. 

5.  1 1696  {Removal  of  Administrator.) 

12.  Section  1696,  specifying  the 
causes  for  which  an  administrator  may 
be  removed,  does  not  apply  to  a  case 
in  which  the  widow  of  the  decedent, 
within  the  period  allowed  for  the 
assertion  of  her  right  to  administer, 
asks  the  revocation  of  former  letters 
to  another,  and  the  grant  of  letters  to 
herself.  Dunham  v.  Roberts,  27  Ala. 
701. 

6.  §1813  {Administrator's  Liability  for 

Interest.) 

13.  An  affidavit  by  an  administrator, 
seeking  to  discharge  himself  from  the 
payment  of  interest,  "  that  he  always 
had  on  hand,  or  within  his  immediate 
control,  a  sum  sufficient  to  pay  the 
amount  due  by  him  as  administrator," 
is  not  sufficient  to  discharge  him  from 
the  payment  of  interest,  unless  he  also 
denies  that,  he  used  the  funds  of  the 
estate.  Farmer's  Distributees  v.  Farmer' $ 
Adm'r,  26  Ala.  671. 

7.  1 1823  {Effect  of  Annual  Settlements.) 

14.  The  allowance  of  a  credit,  on  an 
annual  settlement  of  an  administrator's 
accounts,  is  prima-facie  evidence  in  his 
favor  on  the  final  settlement ;  and  if 
no  other  evidence  is  adduced  by  either 
party,  in  reference  to  the  item,  than 
the  annual  settlement,  it  is  error  to 
disallow  the  credit.  Newberry's  Adm'r 
V.  Newberry's  Distributees,  28  Ala.  691. 

8.  1 1825  {Services  and  Compensation  of 

Administrator.) 

15.  An  administrator  cannot  bo  al- 
lowed, as  compensation  for  his  ordi- 
nary services,  more  than  two-and-a-half 
per  cent,  on  his  receipts,  and  the  same 
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per  cent,  on  his  disbursements ;  and 
additional  compensation  can  only  be 
allowed  for  actual  expenses  and  extra- 
ordinary services.  Netvberri/s  Adm'r 
V.  Newberry's  Distributees,  28  Ala.  691. 

16.  When  an  estate  is  kept  together 
under  an  order  of  court,  and  the  money 
belonging  to  it  loaned  out,  the  services 
rendered  by  the  administrator,  in  the 
discliarge  of  the  duties  thus  imposed, 
are  special  and  extraordinary  ;  and  the 
court  may  allow  for  them  a  joint  com- 
pensation, to  be  determined  upon  the 
evidence  adduced.  Reese  v.  Gresham, 
29  Ala.  92. 

9.   ^  1847    {AjjUdavit   to    Claim  against 
Insolvent  Estate.) 

17.  When  a  claim  against  an  insol- 
vent estate  is  verified  by  the  affidavit 
(not  of  the  creditor  himself,  but)  of  a 
third  person,  who  swears  that  the  claim, 
"  to  the  best  of  his  knowledge,  infor- 
mation and  belief,  is  yet  due  and  un- 
paid," but  does  not  state  that  he  has 
any  knowledge  of  the  facts,  the  claim 
should  be  rejected,  on  account  of  the 
insufficiency  of  the  affidavit.  Pickle's 
Adm'r  V.  Ezzell,  27  Ala.  623. 

10.  ?H888-98,  3016-41  [Appeals.) 

18.  An  appeal  does  not  lie  from  an 
■order  for  the  sale  of  a  decedent's  real 
estate.  Devany's  Heirs  v.  Devany's 
Adm'rs,  25  Ala.  722. 

19-  An  appeal  lies  -from  a  decree, 
sustainiDg  a  demurrer  to  a  petition, 
under  the  act  of  1854,  to  compel  a 
settlement  fi-om  a  personal  represen- 
tative of  his  intestate's  administration 
on  an  estate,  and  dismissing  the  petition 
with  costs.  Howard's  Distributees  v. 
Howard's  Adm'r^26  Ala.  682, 

20.  An  appeal  lies  from  a  final  de- 
cree, confirming  the  commissioners' 
report  of  the  division  of  slaves  among 
legatees,  although  the  proceedings 
w^ere  instituted  by  the  personal  repre- 
sentative, and  not  by  a  legatee  or  dis- 
tributee. May's  Heirs  v.  May's  Adm'r, 
28  Ala.  141. 

21.  On  motion  to  dismiss  an  appeal 
from  a  final  decree  on  the  settlement 
of  a  guardian\s  accounts,  because  it 
was  not  taken  within  six  months  after 
the  rendition  of  the  decree,  the  court 
said,   that   the   questio^n   was   one  of 


difficulty  and  importance,  and  declined 
to  consider  it,  because  its  decision 
could  not  affect  the  result  of  the  case, 
Williams  and  Wife  v.  Gunter,  27  Ala. 
681. 

22.  The  proviso  to  section  8040,  as 
to  existing  judgments  and  decrees, 
does  not  exempt  from  the  statute  of 
limitations  therein  prescribed  all  judg- 
ments and  decrees  then  existing,  but 
only  such  judgments  and  decrees  as 
would  otherwise  come  within  its  pro- 
visions ;  that  is,  those  from  which 
appeals  would  be  barred  in  two  years. 
Baiiks  V.  McDougald's  Adm'r,  29  Ala.  75. 

23.  The  limitation  of  an  appeal  from 
a  decree  declaring  an  estate  insolvent, 
which  Avas  one  year  under  the  act  of 
1843,  is  thirty  days  under  the  Code  ; 
and  this  limitation  applies  though  the 
decree  was  rendered  before  the  adop- 
tion of  the  Code.     lb. 

24.  Affidavits  cannot  be  received  in 
the  appellate  court,  to  contradict  the 
certificate  of  the  judge  of  probate,  as 
•to  the  time  when  the  appeal  was  taken; 
but  when  he '  only  certifies  that  an 
appeal  was  taken  on  a  specified  day, 
and  that  "  A.  E.  is  the  security  of  said 
appellant  for  the  costs  of  said  appeal," 
affidavits  may  be  received  to  show  that 
the  security  Avas  not  given  at  the 
time  the  appeal  was  taken  ;  and  when 
such  affidavits  are  filed,  a  special  cer- 
tiorari will  be  aAvarded,  on  motion, 
requiring  the  probate  judge  to  certify 
the  time  when  the  security  was  execu- 
ted and  lodged  in  his  office.  Carey  v. 
McDougald's  Adm'r,  25  Ala.  109. 

25.  The  apiiellant  producing  satis- 
factory evidence  to  raise  the  presump- 
tion that  his  bond  was  accepted  by  the 
judge  at  the  time  the  appeal  was  taken, 
although  the  written  endorsement  on 
the  bond  referred  its  approval  to  a 
subsequent  da3'',  a  special  certiorari  was 
awarded,  on  motion,  requiring  the 
judge  to  certify  the  time  when  he  ac- 
cepted the  bond,  without  reference  to 
his  written  endorsement.  Williams  v. 
McConico,  25  Ala.  538. 

26.  When  security  for  costs  merely 
is  given,  it  is  only  necessary  that  the 
surety  should  acknowledge  himself 
liable  for  the  costs  of  the  appeal,  as 
under  the  old  practice  ;  but  if  a  bond 
is  given  ta  supersede  the  judgment,  it 
is  the  duty  of  the  judge  to  send  up  a 
copy  of  it,  with  the  record.     When 
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the  certificate  merely  statcH,  that  tlie 
appellant  "has  given  hoiid,  with  A.  !>. 
security  for  said  appeal,"  and  a  copy 
of  the  bond  is  not  sent  up,  the  ap])eal 
will  be  dismissed  on  motion.  Spencer 
V.  Thompson  and  Wife,  24  Ala.  512. 

27.  A  simple  acknowledgment  i)i 
writing  is  sufficient  security  for  the 
costs  of  an  appeal  under  section  1888; 
and  if  an  appeal  bond  is  taken,  which 
describes  the  decree  with  sufficient 
certainty,  and  which  is  shown  by  the 
judge's  certificate  to  have  bcQn  ap- 
proved by  him  at  the  time  the  appeal 
was  taken,  this  is  a  substantial  com- 
pliance with  the  statute.  Williams  v. 
McConico,  27  Ala.  572. 

28.  An  appeal  bond  does  not  require 
the  written  approval  of  the  judge  en- 
dorsed on  it :  if  the  judge  signifies  his 
assent  by  receiving  it,  this  is  a  suffi- 
cient approval  in  fact,  Williams  v. 
McConico,  25  Ala.  538. 

29.  Security  for  the  costs  of  the 
appeal  cannot  be  taken  in  the  appellate 
court :  if  the  security  is  not  given  in 
the  primary  court,  the  appeal  will  be 
dismissed.  Carey  v.  McDou^ald's  Adm'r, 
25  Ala.  109. 

30.  A  valid  appeal  cannot  be  taken, 
without  giving  bond,  or  security  for 
costs,  within  the  period  prescribed  by 
th"e  statute  of  limitations  governing- 
appeals:  when  application  for  an  ap- 
peal is  made  within  the  prescribed 
period,  but  no  bond  or  security  for 
costs  is  given  until  after  its  expiration, 
the  appeal  will  be  dismissed  on  motion. 
Mays  V.  King,  28  Ala.  690. 

31.  The  practice  in  appeal  cases, 
where  one  defendant  wishes  to  revise 
on  error  a  judgment  rendered  against 
himself  jointly  with  others,  should  con- 
form to  the  former  practice  under  writs 
of  error  :  the  appeal  must  be  sued  out 
in  the  name  of  all  the  defendants,  after 
which,  as  to  those  who  refuse  to  join, 
there  may  be  a  siunmons  and  sever- 
ance ;  and  after  such  severance,  the 
party  refusing  to  join  will  not  be  liable 
for  the  cost  of  the  appeal,  nor  for  the 
statutory  damages  on  affirmance.  Moore 
V.  McGuire,  26  Ala.  461. 

32.  But  if  the  appeal  bond,  upon  a 
fair  construction  of  its  language,  shows 
that  the  whole  case  is  brought  up,  it 
is  not  necessary  that  it  should,  in  so 
many  words,  recite  that  the  appeal, 
though  sued  out  by  one  of  the  defend- 


ants, is  in  the  name  of  all.  Therefore, 
where  a  joint  judgment  v/us  rendered 
against  D.  and  J.,  the  two  proponents 
of  a  will,  from  which  D.  alone  sued  out 
an  appeal,  and  the  condition  of  the 
appeal  bond  was  as  follows  :  "Whereas 
the  above-bound  D.  hath  applied  for 
and  obtained  an  appeal,  in  a  certiiin 
suit  heretofore  pending  and  determin- 
ed, wherein  the  said  (J.  and  E."  [obli- 
gees] "are  defendants,  and  said  D.  and 
J.  are  plaintiffs,  in  the  matter  of  the 
contest  of  the  will  of  J.  D.,  deceased,'' 
&c.;  "now,  if  the'said  D.  shall  prosecute 
said  appeal  to  effect,  and  pay  and  sat- 
isfy the  judgment  which  shall  be  ren- 
dered," &;c. — held,  that  the  Vjond  was 
sufficient.  Deslonde and  James  v.  Carter, 
28  Ala.  541. 

33.  On  the  reversal  of  a  decree  dis- 
allowing the  probate  of  a  will,  although 
the  appellate  court  might  render  the 
decree  which  the  probate  court  ought 
to  have  rendered,  (the  cause  having 
been  heard  before  the  judge  without 
the  intervention  of  a  jury,)  the  safer 
practice  is  to  remand  the  cause.  IVells 
V.  Bransford,  28  Ala.  200. 

11.  §1922  (Summary  Judgment  against 
Sureties  of  Executor  or  Administrator.) 

34.  When  an  execution  against  an 
executor  or  administrator  has  been 
returned  "no  property  found,"  an  exe- 
cution may  issue  against  him  and  his 
sureties  ;  but  the  court  is  not  author- 
ized to  render  a  judgment  against  the 
sureties  on  such  return ;  and  if  one  of 
the  sureties  dies  before  the  return  of 
"no  property"  against  the  principal, 
the  summary  remedy  entirely  fails  as 
to  him,  and  cannot  be  revised  by  scire 
facias.  Kirby's  Adrn'r  v.  Anders,  26 
Ala.  466. 

12.  §§  1981-97  [Separate  Estates  of  Mar- 

ried Women.) 

35.  The  provisions  of  the  Code,  reg- 
ulating the  distribution  of  the  separate 
estate  of  a  married  woman  dying  in- 
testate, do  not  apply  to  separate  es- 
tates created  by  deed  before  the  1st 
March,  1848,  although  the  marriage 
took  place  after  that  day  ;  and  the 
husband,  in  such  case,  takes  nothing 
under  the  statute.  Willis  v.  Cadenhcad. 
28  Ala.  472. 
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36.  On  the  death  of  tlie  wife,  intes- 
tate, her  husband  is  entitled,  under  the 
act  of  1850,  to  one  half  the  separate 
estate  secured  to  her  under  that  act  or 
the  act  of  1848  ;  but  he  takes  nothing 
under  this  statute,  in  ijropcrtj'which 
vested  in  the  wife  by  bequest  before 
the  passage  of  the  act  of  1848,  although 
the  period  of  its  distribution  did  not 
arrive  until  1854.  Hardy  v.  Boaz,  29 
Ala.  168. 

13.  1^2031-2  {Guardian  and  Ward.) 

37.  Where  letters  of  guardianship 
have  been  granted  in  this  State,  the 
guardian  and  ward  both  residing  here 
at  the  time,  the  property  can  not  be 
removed  to  another  State,  on  the  ap- 
plication of  another  guardian  appoint- 
ed there,  who  alleges  in  his  petition 
that  the  ward  has  been  removed  to 
that  State.  Cook  t.  Wimberly,  24  Ala. 
486. 

14.  g^ 2089-98  [Water-Works  and  Mill- 
Darns.) 

38.  Where  a  writ  of  ad  quod  daninum 
was  issued  on  an  application  for  the 
.elevation  of  a  mill-dam,  the  inquest  of 
the  jury  was  quashed,  because,  1st, 
the  return  did  not  show  that  the  jury 
were  sworn  by  the  sheriff  "to  discharge 
their  duties  fairly  and  to  the  best. of 
their  ability  ;"  2dl3',  it  did  not  show 
that  they  were  charged  by  the  sheriff 
as  the  statute  directs  ;  and,  3dly,  it  did 
not  respond  to  the  matters  which  the 
statute  requires  them  to  investigate. 
Owenv.  Jordan,  27  Ala.  608. 

15.  §§2318-28  [Depositions.) 

39.  When  the  claim  or  defense,  or  a 
material  part  thereof,  depends  exclu- 
sively on  the  evidence  of  a  single 
witness,  his  deposition  may  be  taken, 
and  may  be  read  on  the  trial,  although 
he  resides  within  one  hundred  miles 
of  the  court.  May's  Heirs  v.  May's 
Adm'r,  28  Ala.  141. 

40.  An  objection  to  an  entire  depo- 
sition, on  account  of  defects  in  the 
commissioner's  certificate,  must  be 
made  before  tiie  trial  commences,  and 
comes  too  late  afterwards,  though 
made  as  soon  as  the  deposition  is 
opened  by  the  court.     lb. 
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1.  Security. 

2.  Taxation. 

II.  In  Supreme  Court. 

1.  Security. 

2.  Taxation. 


I.  In  Probate  or  Orphans'  Court. 

1.  Security. 

1.  A  non-resident,  who  voluntarily 
appears  and  contests  the  validity  of  a 
will,  may  be  required  to  give  security 
for  the  costs,  if  unsuccessful.  Rainer 
V.  McElroy,  20  Ala.  347. 

2.  Taxation, 

2.  A  final  judgment  cannot  be  so 
altered,  at  a  subsequent  term,  as  to 
relieve  one  party  from  the  costs,  and 
charge  them  against  the  other.-  Harris 
V.  Billingsley,  18  Ala.  438. 

3.  When  a  guardian  is  charged  with 
a  particular  sum  which  has  been  liti- 
gated, he  is  also  properly  chargeable 
with  the  costs  attending  the  litigation 
of  it.     Hughes  v.  Mitchell,  19  Ala.  268. 

4.  When  a  decree  against  an  execu- 
tor is  revived  by  scire  facias,  costs  may 
be  awarded  against  him.  Hanson  v. 
Jacks  and  Wife,  22  Ala.  549. 

5.  The  defendant  in  a  writ  of  ad  quod 
damnum,  sued  out  by  the  lessee  of  the 
water-works  of  Mobile  under  the  act 
of  1841,  can  onl}^  be  taxed,  under  the 
statute,  with  the  costs  of  the  appeal  to 
the  probate  court,  and  of  the  attend- 
ance of  witnesses.  Burden  v.  Stein, 
25  Ala.  455. 

6.  A  probate  judge  is  not  entitled 
to  any  fee  for  "  certificates  of  filing 
bond  for  costs  ;"  nor  for  "  filing  depo- 
sitions, and  certificates  of  filing  the 
same."     Rainer  v.  McElroy,  20  Ala.  347. 

7.  A  sheriff  is  not  entitled  to  any 
fee  for  "  entering  and  returning  no- 
tices ;"  nor  for  "  entering  subpoenas." 
lb. 
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II.  In  Supreme  Court. 
1.    Security. 


8.  Security  for  the  costs  of  an  appeal 
cannot  be  taken  in  the  appellate  court: 
if  the  security  is  not  given  in  the 
primary  court,  the  appeal  will  he  dis- 
missed. Carey  v.  McDougaltT s  Adm'r, 
25  Ala.  109. 

9.  It  is  only  necessary  that  the  surety 
should  acknowledge  himself  liable  for 
the  costs  of  the  appeal,  as  under  the 
old  practice. ;  but  if  a  supersedeas  bond 
is  given,  it  is  the  duty  of  the  judge  to 
send  up  a  copy  of  it.  with  the  record  : 
where  the  certificate  merely  states, 
that  the  appellant  "  has  given  bond, 
with  A.  B.  security  for  said  appeal," 
and  a  copy  of  the  bond  is  not  sent  up, 
the  appeal  will  be  dismissed  on  mo- 
tion. Spencer  v.  Thompson  and  Wife, 
24  Ala.  512. 

10.  The  bond  or  security  must  be 
given  within  the  period  prescribed  by 
the  statute  of  limitations  governing 
appeals  ;  otherwise,  though  the  appli- 
cation for  an  appeal  was  made  within 
the  prescribed  period,  the  appeal  will 
be  dismissed  on  motion.  Mays  v.  King, 
28  Ala.  690. 

11.  A  simple  acknowledgment  in 
writing  is  sufficient  security  for  the 
costs  of  an  appeal  under  section  1888; 
and  if  an  appeal  bond  is  taken,  which 
describes  the  decree  with  sufficient 
certainty,  and  which  is  shown  by  the 
judge's  certificate  to  have  been  ap- 
proved by  him  at  the  time  the  appeal 
was  taken,  this  is  a  substantial  compli- 
ance with  the  statute.  Williams  v. 
McConico,  27  Ala.  572. 

12.  An  appeal  bond  does  not  require 
the  written  approval  of  the  judge 
endorsed  on  it :  if  the  judge  signifies 
his  assent  by  receiving  it,  this  is  a 
sufficient  approval  in  fact.  Williams 
i).  McConico,  25  Ala.  538. 

2.   Taxation. 

13.  Where  the  certificate  appended 
to  the  transcript,  prima  facie,  gives  the 
appellate  court  jurisdiction  of  the 
case,  costs  are  allowable,  although  the 
case  is  finally  stricken  frorii  the  docket 
for  want  of  jurisdiction.  Carey  v.  Mc- 
Dougald's  Adm'r,  27  Ala.  616. 

14.  An  error  in  the  taxation  of  costs 
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will  be  amended  in  the  appellate  court, 
at  tiie  apiiellarit's  costs.  Jiurden  v. 
Stein,  25  Ala.  455. 


-•♦•--^ 


COURT  AND  JURY. 

1.  The  statute  which  authorizes  the 
summoning  of  a  jury,  to  try  any  ques- 
tion of  fact  touching  the  validity  of  a 
will,  (Clay's  Digest,  304,  §35,)  vests  in 
the  court  trying  the  issue  a  more  en- 
larged discretion  than  is  ordinarily 
exercised  by  courts  in  trying  civil 
causes.     Ex  parte  Henry,  24  7\.la.  638. 


COURT,  ORPHANS'  OR  PROBATE. 

I.  Jurisdiction. — See  that  title. 

II.  Practice. — See  that  title. 


COURT,  SUPREME. 


See  Bill  of  Exceptions  ; 
Error  and  Appeal  ; 
Mandamus  ; 
Prohibition. 


DECREES. 

I.  Amendment. — See  that  title. 

II.  Conclusiveness. AND  Effect. 

L  Probate  of  Will. 
.2.  Grant  of  Administration. 

Discharging  Sureties. 

Insolvent  Estates. 

Sales  of  Personalty. 

Scoles  of  Realty. 

Annual  Settlements. 

8.  Final  Settlements. 

9.  Reversal  of  Decrees. 

10.  Decisions  of  Supreme  Court. 

III.  Form  and  Requisites. 

1.  Certainty. 

2.  Finality. 

3.  Parties. 

4.  Record. 


IV.  Presumptions  in  favor  of  Regu- 
larity.— See  Error  and  Appeal. 
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V. 
VI, 


Revival  and  Satisfaction. 
SUMMARY    Judgments     against 

SCRETIES. 


I.  Amendment. — See  that  title. 

II.  Conclusiveness  and  Effect. 

1.  Probate  of  Will. 

1.  The  probating  of  a  will  is,  under 
any  circumstances,  a  proceeding  in 
rem  ;  yet,  under  the  statutes  and  prac- 
tice of  this  State,  it  partakes  some- 
what of  the  nature  of  a  proceeding  in 
personam,  and  is  assimilated  in  many 
respects  to  an  ordinary  suit  at  law. 
Deslonde  and  James  v.  Darrington's  Heirs, 
29  Ala.  92. 

2.  The  probate  of  a  will,  unless  con- 
tested in  the  mode  and  within  the 
period  prescribed*  by  the  statute, 
(Clay's  Digest,  598,  §15,)  is  conclusive; 
consequently,  an  application  to  estab- 
lish a  testamentary  paper  of  later  date, 
which  is  inconsistent  with  the  provis- 
ions of  the  will  already  probated,  can- 
not be  allowed  after  the  expiration  of 
five  years,  Vi^hen  the  applicant  does 
not  bring  himself  within  any  of  the  ex- 
ceptions to  the  statute.  Hardy  v.  Har- 
dy's Heirs,  26  Ala.  524. 

3.  But,  when  a  will  is  admitted  to 
probate,  without  notice  to  those  who 
are  entitled  to  it,  the  probate  will  be 
set  aside  on  their  application.  Roi/  v. 
Segrist,  19  Ala.  810 ;  Stapleton  v.  Sta- 
pleton,  21  Ala.  587. 

4.  Although  the  will  of  a  married 
woman  may  be  admitted  to  probate  in 
the  orphans'  court,  such  probate  is  not 
conclusive  of  her  right  to  devise  the 
real  estate  ;  and  the  heir,  when  sued  in 
ejectment  by  the  devisee,  may  call  in 
question  the  legal  effect  of  the  will  as 
a  muniment  of  title,  and  show  that  it 
was  ineffectual  to  pass  tlie  real  estate. 
Baker  v.  Chastang's  Heirs,  18  Ala.  417. 

5.  Where  a  nuncupative  will,  which 
was  admitted  to  probate  without  due 
notice  to  those  entitled  to  it,  is  after- 
wards declared  null  and  void,  by  a 
decree  of  the  same  court,  on  their 
application,  and  an  administrator  ap- 
pointed ;  and  this  decree  is  subse- 
quently afHrmed  on  error,  on  the  ap- 
peal of  the  person  to  whom  the  prop- 


erty was  bequeathed  by  the  will,  he  is 
barred  from  prosecuting  another  peti- 
tion in  the  same  court  for  the  re-pro- 
bate of  the  will.  Bradley  v.  Andress, 
27  Ala.  596. 

2.  Grant  of  Administration. 

6.  Where  the  jurisdiction  of  the 
court  has  attached,  the  grant  of  admin- 
istration is  not  void,  and  cannot  be 
collaterally  impeached  in  chancery,  on 
the  ground  that  it  was  improperly 
granted.  Savage  v.  Benham,  17  Ala. 
119. 

7.  A  grant  of  letters  of  administra- 
tion on  the  estate  of  a  living  man,  who 
is  supposed  to  be  dead,  is  absolutely 
void ;  and  if  the  administrator  sells  the 
property,  under  an  order  of  court 
regularly  made,  he  is  a  trespasser. 
But  the  purchaser  of  a  slave  at  the 
sale  cannot,  while  holding  possession 
under  the  contract,  or  if  the  slave  has 
died  while  thus  in  his  possession,  re- 
sist the  payment  of  the  note  given  for 
the  purchase-money,  when  sued  by  the 
administrator,  or  by  the  supposed  de- 
cedent, to  whom,  on  his  re-appearance, 
the  administrator  endorsed  the  no'te. 
Duncan  Sf  Hooper  v.  Stewart,  25  Ala. 
408. 

8.  The  action  of  the  courts  of  pro- 
bate, in  granting  letters  testamentary 
or  of  administration,  though  conclu- 
sive in  those  cases  in  which  they  have 
the  power  to  act,  may,  like  the  sen- 
tences of  all  other  courts,  be  assailed 
for  want  of  jurisdiction.  Miller  v.  Jones' 
Adm'r,  26  Ala.  247. 

9.  If  property  belonging  to  the  es- 
tate of  an  intestate,  who  neither  resi- 
ded nor  had  property  in  this  State  at 
the  time  of  his  death,  is  afterwards 
brought  into  any  county  of  this  State, 
the  probate  court  of  that  county  may 
grant  administration  on  it.     lb. 

10.  The  fact  that  there  is  property 
belonging  to  the  estate  in  the  county, 
and  not  the  allegation  of  the  petition, 
gives  the  court  jurisdiction  ;  conse- 
quently, the  applicant  is  not  held 
down  to  the  ground  stated  in  the  peti- 
tion,    lb. 

11.  After  the  grant  of  letters  of  ad- 
ministration, to  a  person  entitled  to, 
and  capable  of  discliarging  the  trust, 
the  court  has  no  power  to  make  any 
new  appointment  to  the  office,  until  it 
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is  vacated,  either  temporarily  or  per- 
manently, by  the  death,  resignation, 
removal,  &c.,  of  tlie  first  administra- 
tor :  such  new  appointment  before  the 
office  is  vacated,  is  totally  void,  and 
confers  no  authority  on  the  yierson 
appointed  to  have  the  first  administra- 
tor cited  to  make  final  settlement. 
Mnttkews  v.  Douthitt  and  Wife,  27  Ala. 
273. 

12.  A  grant  of  letters  of  administra- 
tion to  another  person,  on  an  ex-parte 
application,  does  not  prechide  the 
widow  from  asserting  her  right,  by 
petition  to  the  court,  within  the  period 
prescribed  by  the  statute,  (Code,  §  1 669) 
asking  the  revocation  of  the  former 
letters,  and  the  grant  of  letters  to  her- 
self;  nor  is  she  estopped  by  a  recital 
in  the  previous  order,  that  it  was 
"  made  known  to  the  court  by  A.  B., 
special  attorney  of  said  widow,  that 
she  relinquishes  her  right  of  adminis- 
tration to  the  applicant."  Dunham  v. 
Roberts,  27  Ala.  701. 

3.  Discharging  Sureties. 

13.  Under  the  statute  (Clay's  Digest, 
221-2,  ^1 .5-7)  authorizing  the  discharge 
of  the  sureties  of  a  guardian,  the  taking 
of  a  new  bond  is  a  jurisdictional  fact, 
necessary  to  appear  in  order  to  give 
validity  to  the  discharge  ;  but  the  ex- 
istence of  this  fact  is  to  be  determined 
by  the  judge  to  whom  the  application 
is  made,  and  his  decision  of  it  is  final 
and  conclusive.  Therefore,  where  the 
sureties  of  a  guardian  of  several  mi- 
nors applied  for  a  discharge,  and  a 
decree  was  thereupon  rendered  by  the 
court,  reciting  that  tiie  guardian  had 
given  a  new  bond,  and  ordering  that 
the  sureties  on  the  old  bond  be  dis- 
charged from  all  further  liability, — Jteld, 
in  a  proceeding  against  the  sureties 
on  the  old  bond,  that  the  recital  was 
conclusive  of  the  fact  that  a  new  bond 
hatl  been  given,  although  the  new  bond 
entirely  omitted  the  name  of  the  minor 
for  whose  use  the  suit  was  brought, 
and  did  not  therefore  protect  his  es- 
tate.    Hamner  v.  Mason,  24  Ala.  480. 

4.  Insolvent  Estates. 

14.  A  decree  against  an  administra- 
tor, rendered  prior  to  the  passage  of 
the  act  of  1843,  is   equally  conclusive 


upon  him  and  his  sureties,  both  as  to 
tlie  claims  allowed  against  the  estate, 
and  tiie  assets  in  his  liands  ;  and  the 
sureties  cannot,  in  the  absence  of  fraud, 
litigate  any  question,  except  such  as 
arise  upon  the  execution  or  legal  suffi- 
ciency of  the  Vjond.  Watts  v.  Gaijle  fy 
Bower,  20  Ala.  81 7. 

1.5.  A  decree  of  insolvency  by  a 
State  court  does  not  preclude  a  credi- 
tor, even  in  tlie  Federal  chancory 
courts,  from  denying  tlie  truth  of  the 
decree,  and  showing  that,  when  its 
assets  are  fairly  stated,  tlie  estate  is  in 
fact  solvent.  Byrne  v.  McDow,  23  Ala. 
404. 

16.  By  the  law  of  this  State,  prior 
to  the  passage  of  the  act  1843,  a  decree 
of  insolvency  might  be  obtained,  when 
the  personalty  alone  was  insufficient 
to  pay  all  the  debts  ;  but  such  a  decree 
would  not  be  conclusive  evidence,  in 
the  Federal  chancery  courts,  of  the 
fact  of  insolvency.     Ih. 

17.  The  action  of  the  court,  in  ascer- 
taining the  amount  of  the  decedent's 
indebtedness,  binds  the  realty  equallj' 
with  the  personalty,  and  is  at  least 
prima-facie  evidence  against  all  parties 
interested  in  the  estate,  and  against  a 
fraudulent  grantee  of  the  decedent. 
Heydenfeldt  v.  Towns,  27  Ala.  423. 

18.  Where  the  record  contains  no 
report  or  decree  of  insolvency,  a  mere 
recital,  in  the  order  of  publication 
against  creditors,  that  the  estate  had 
theretofore  been  reported  and  decreed 
insolvent,  does  not  give  the  court 
jurisdiction  to  proceed  to  a  settlement 
of  the  estate  as  insolvent.  McBroom's 
Adm'rs  v.  McBroom's  Creditors,  19  Ala. 
173. 

19.  A  "statement  of  the  condition  of 
tlie  estate,"  filed  by  two  joint  execu- 
tors prior  to  the  act  of  1843,  sliowing 
an  excess  of  debts  over  personal  assets, 
which  was  received  by  the  court,  and 
ordered  to  be  recorded,  held  sufficient 
to  give  jurisdiction  of  the  estate  as 
insolvent ;  the  order  reciting  that  the 
estate  appeared  to  be  insolvent,  and 
the  real  estate  having  been  afterwards 
sold  as  in  case  of  an  insolvent  estate. 
Shackelford  v.  King,  24  Ala.  158. 

20.  Although  the  settlement  of  an 
insolvent  estate  is  liable  to  be  revers- 
ed on  error,  when  the  record  does  not 
show  a  report  of  insolvency  by  the 
personal  representative  ;  yet,  in  a  col- 


136 


DECREES. 


[Part  IL 


lateral  proceetling,  the  recitals  of  the 
record,  showiii<^  that  sucli  a  report  was 
made,  are  sufficient.  Heydtnfeldt  v. 
Towns,  27  Ala.  423. 

5.  Sales  of  Personally. 


21.  Although  the  orphans'  court, 
under  the  general  powers  conferred  on 
it  by  tlie  act  of  1806,  (Clay's  Digest, 
300,^21,)  rna}'^  have  been  a  court  of 
general  jurisdiction  ;  yet,  as  to  its 
power  to  order  a  sale  of  the  personalty, 
which  was  derived  exclusively  from 
the  act  of  1809,  [lb.  223,  ^13,)  it  is  a 
court  of  special,  or  limited  jurisdiction; 
and  its  records,  therefore,  must  affirm- 
atively show  the  facts'  necessary  to 
sustain  its  jurisdiction.  Wyatt's  Adm'r 
V.  Ramho,  29  Ala.  510. 

22.  If  a  court  of  limited  jurisdiction 
is  charged  with  the  ascertainment  of  a 
jurisdictio-naJ  fact,  and  its  proceedings 
show  that  this  fact  was  ascertained,  it 
cannot  he  collaterally  impeached  ;  but 
the  ascertainment  of  such  jurisdic- 
tional fact  cannot  be  inferred  from  the 
mere  exercise  of  jurisdiction.  lb. — 
(Overruling  Wyatt's  Adm'r  v.  Steele,  26 
Ala.  639.) 

23.  Under  an  order  to  sell  all  "  the 
peris/iable  property "  belonging  to  an 
estate,  the  administrator  sold  all  the 
personal  property,  including  slaves,  and 
made  due  return  of  his  proceedings 
to  the  court,  which  was  received,  and 
ordered  to.  be  recorded.  Held,  in  an 
action  by  the  succeeding  administrator 
for  the  recovery  of  one  of  the  slaves, 
that  the  term  "perishable  property," 
as  applied  to  decedents'  estates,  not 
having  a  statutory  definitian,  th«  order 
of  sale  should  receive  the  same  con- 
structio-n  given  to  it  by  the  court  and 
parties,  and  that  the  sale  passed  the 
legal  title  tathe  slaves.  Steele  v.  Wyatt's 
Adm'r,  23  Ala.  764 ;  Si  C,  26  Ala.  639. 

24.  When  the  order  does  not,  on  its 
face,  appear  to  have  been  granted  on 
the  application  of  the  administrator, 
that  fact  will  be  presumed  after  the 
lapse  of  twenty  years.  Lay's:  Executor 
V.  Lawson's  Adm'r,  23  Ala.  377. 

2.5.  On  petition  for  the  distribution 
of  slaves,  if  the  nnraber  of  distributees 
exceeds  the  number  of  slaves  to  be 
divided,  the  court  may  order  a  sale  in 
the  first  instance,  without  the  appoint- 
ment and  report  of  commissioners. — 
Hamlet  V.  Johnson,  26  Ala.  557> 


6.  Sales  of  Realty. 


26.  Proceedings  in  the  orphans?" 
court,  for  the  sale  of  a  decedent's  real 
estate,  are  in  the  nature  of  a  proceed- 
ing in  rem ;  and  therefore,  where  the 
jurisdiction  is  shown  to  have  attached^ 
the  action  of  the  court  is  conclusive 
until  vacated,  and  cannot,  though 
abounding  with  errors  and  irregulari- 
ties, be  collaterally  impeached.  Doe  d. 
Saltonstall  and  Wife  v.  Riley  and  Daw- 
son, 28  Ala.  164;  Field's  Heirs  v.  Goldsby^ 

28  Ala.  218  ;  King  v.  Kent's  Heirs,  29 
Ala.  542  ;  Matheson's  Heirs  v.  Hearing 

29  Ala.  210  ;  Cox  v.  Davis,  17  Ala.  714. 

27.  Under  the  act  of  1818,  (Clay's 
Digest,  195, 1 18,}  the  jurisdiction  of 
the  court  attached,  on  its  reception  of 
a  petition  by  the  administrator,  stating 
that  a  sale  of  the  real  estate  would  be 
less  injurious  than  a  sale  of  the  slaves,, 
and  that  a  sale  of  a  portion  of  the 
estate  was  necessary  to  discharge 
debts.  Matheson's  Heirs  v.  Hearin,  29 
Ala.  210. 

28.  The  petition  may  also  be  filed  by 
the  widow.  King  v.  Kent's  Heirs,  29 
Ala.  542. 

29.  As  to  the  sufficiency  of  the  alle- 
gations of  the  petition,  when  the  pro- 
ceedings are  collaterally  assailed,     lb. 

30.  The  authority  to  order  a  sale,, 
under  the  act  of  1818,  is  not  restricted 
to  the  estates  of  intestates,  but  extends 
to  the  estate  of  any  decedent.     Ih. 

31.  The  order  of  sale  is  not  void,, 
when  collaterally  attacked,  because 
made  irt  vacation  ;  nor  because  it  fails 
to  prescribe  the  character  and  place 
of  the  sale,  and  the  notice  to  be^  given. 
Matheson's  Heirs  «.  Hearin,  29.  Ala..  210.. 

32.  Under  the  authority  conferred 
by  this  statute,  the  court  may  order  a 
sale  of  the  decedent's  inchoate  equity 
in  lands.  Vaughan  and  Hatcher  v.  Heirs: 
of  Holmes  and  West.  22  Ala.  593. 

33.  Under  the  act  of  1822,  (Clay's. 
Digest,  224,  ^16,)  the  jurisdiction  of 
the  court  attached,  on  its  reception  of 
a  petition  by  the  administrator,  alleg- 
ing a  deficiency  of  personal  assets  for 
the  payment  of  debts,  or  that  the  real 
estate  could  not  "be  equally,  fairly,  and 
beneficially  divided,"  without  a  sale  ; 
and  asking  an  order  of  sale.  Doe  d. 
Saltonstall  and  Wife  v.  Riley  and  Daw- 
son, 28  Ala.  164;  Field's  Heirs  v.  Goldsby, 
28  Ala.  218  ;  Cox  v.  Davis,  17  Ala.  714s 
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34.  The  failure  to  state  in  the  peti- 
tion wliich  of  tlie  heirs  are  of  full  age, 
does  not  invalidate  the  proceedings. 
FiehVs  Heirs  v.  Gokhhij,  2H  Ala.  218. 

35.  The  failure  to  issue  a  citation  to 
the  resident  heirs,  or  to  make  publica- 
tion against  the  non-residents  ;  the 
failure  of  the  guardian  of  the  infant 
defendants  to  deny  the  allegations  of 
the  petition  ;  and  the  want  of  proof 
by  deposition  of  the  alleged  ground  of 
sale, — are  mere  irregularities,  which, 
although  they  might  be  sufficient  to 
reverse  the  proceedings  on  error,  have 
no  weight  in  a  collateral  attack.     lb. 

36.  The  failure  of  the  record  to  show 
that  the  guardian  ad  litem  of  the  infant 
heirs  accepted  the  appointment,  and 
the  absence  of  proof  by  the  record 
that  the  commissioners  gave  proper 
notice  of  the  time  and  place  of  sale, 
are  also  mere  irregularities.  Doe  iL 
SaltonsaU  and  Wife  v.  Riley  and  Dawson, 
28  Ala.  164. 

37.  Indefiniteness  and  discrepancies 
in  the  description  of  the  land,  in  the 
petition,  order  of  sale,  report  of  sale, 
and  commissioners'  deed,  will  not  in- 
validate the  sale,  when  enough  appears 
to  show  that  the  land  sold  and  con- 
veyed by  the  commissioners  was  com- 
prehended in  the  petition  and  order  of 
sale.     lb. 

38.  It  is  not  necessary  that  the  re- 
cord should  affirmatively  show  that 
the  petition  was  filed  more  than  forty 
days  before  the  final  hearing.  Cox  v. 
Davis,  17  Ala.  714. 

7.  Annual  Settlements. 

39.  Under  the  Code,  (|1823,)  the 
allowance  of  a  credit,  on  an  annual 
settlement  of  an  administrator's  ac- 
counts, is  presumptive  evidence  in  his 
favor  on  final  settlement;  consequently, 
if  no  other  evidence  than  the  annual 
settlement  is  adduced  by  either  party 
in  reference  to  the  item,  it  is  error  to 
disallow  the  credit.  Newberry's  Adm'r 
V.  Newberry's  Distributees,  28  Ala.  691. 

40.  Under  the  act  of  1850,  (Session 
Acts  1849-50,  p.  32,  §  28,)  partial  set- 
tlements are  to  be  considered,  on  final 
settlement,  "only  'prima-facie  correct ;" 

'and  this  statute  so  far  modifies  their 
character,  that  they  are  not  revisable 
on  error.  Thompson  and  Wife  v.  Hunt, 
22  Ala.  517. 


41.  But  the  statute  docs  not  apply 
to  partial  settlements  which  were  made 
prior  to  its  passage.  Duke's  Adm'r  v. 
Duke's  Distributees,  26  Ala.  673. 

42.  A  partial  settlement  under  the 
act  of  1843,  all  the  proper  jtarties 
being  regularly  before  the  court,  is,  as 
to  the  validity  of  certain  claims,  con- 
cerning which  an  issue  was  made  up 
and  tried,  as  conclusive  as  if  rendered 
on  final  hearing,  and  may  be  pleaded 
in  bar  on  the  final  settlement,     lb. 

43.  But,  prior  to  the  passage  of  the 
act  of  1843,  if  the  record  did  not  show 
notice  to  the  distributees,  and  the 
appointment  of  a  guardian  ad  litem  for 
the  infants,  the  settlement  was  not 
primafacie  evidence  against  them. 
McCreliss'  Distributees  v.  Hinkle,  17  Ala. 
459. 

44.  Where  the  trustee  of  an  infant 
is  also  its  duly  appointed  guardian^ 
and  as  such  annually  accounts  with 
the  orphans'  court,  for  a  period  of 
fifteen  years,  for  the  proceeds  of  the 
trust  estate,  and  is  allowed  credits 
exceeding  in  amount  the  annual  in- 
come of  the  estate  other  than  that 
embraced  by  the  trust,  he  is  estopped, 
on  final  settlement,  unless  some  error 
or  mistake  is  shown,  from  denying  his 
right  to  the  proceeds  as  such  guardian. 
Wilson  V.  Knight,  18  Ala.  129. 

8.  Final  Settlements. 

45.  A  decree  against  an  administra- 
tor, in  favor  of  the  distributees,  for 
their  respective  distributive  shares,  is 
conclusive  on  him  and  his  sureties, 
and  cannot  be  impeached  on  the  ground 
that  the  parties,  in  whose  favor  it  is 
rendered  are  not  distributees.  Lam- 
kin  V.  Heyer,  19  Ala.  228. 

46.  Such  a  decree  is  conclusive 
evidence  of  a  sufliiciency  of  assets  in 
the  hands  of  the  administrator,  in  a 
subsequent  action  against  his  sureties 
on  their  bond.  Kyle  v.  Mays,  use  of 
Pond,  22  Ala.  692  ;  HoUey  v.  Acre,  23 
Ala.  603. 

47.  But  a  decree,  rendered  on  the 
settlement  of  an  executor's  accounts 
by  his  administrator,  is  not  binding 
and  conclusive  on  the  sureties  of  the 
executor.     Gray  v.  Jenkins.  24  Ala.  516. 

48.  Where  executors  are  cited  to 
make  final  settlement  and  distribution 
of  the  estate,  a  decree,  ascertaining  the 
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amount  in  their  hands  and  the  share 
•therein  of  each  distributee,  and  award- 
ing to  each  the  sum  so  ascertained, 
but  not  discharging  the  executors,  is  a 
final  decree,  and,  so  long  as  it  remains 
in  force,-  conclusive  of  the  rights  of 
the  parties.  Sankei/s  Distributees  v. 
Sankei/s  Executors,  18  Ala.  713. 

49.  A  decree,  rendered  on  the  appli- 
cation of  an  executor  for  a  settlement 
of  the  estate,  ascertaining  the  amount 
in  his  hands,  and  ordering  him  to  pay 
over  a  portion  of  that  amount  to  those 
entitled,  and  to  retain  the  balance  un- 
til the  further  order  of  the  court,  is 
not  a  final  decree  ;  but  it  may  well  be 
regarded  as  an  interlocutory  decree, 
and,  being  prima-facie  correct,  unless 
impeached  for  errors  or  mistakes,  may 
be  made  the  basis  of  a  final  decree. 
Rhodes  v.  Turner  and  Wife,  21  Ala.  210. 

50.  A  decree,  rendered  against  a 
guardian,  on  the  final  settlement  of  his 
accounts,  ascertaining  the  balance  due 
from  him  to  his  ward,  is  evidence  of  a 
debt  for  that  amount  from  him  to  his 
ward,  although  the  settlement, -consid- 
ered as  a  judgment,  would  be  void 
because  not  rendered  in  favor  of  any 
one.     Hughes  v.  Mitchell,  19  Ala.  268. 

51.  So,  a  decree  in  favoi*  of  "  the 
legal  representative"  of  a  distributee, 
though  void  for  uncertainty,  is  evi- 
dence of  a  debt  due  from  the  adminis- 
trator, and  authorizes  a  recovery  by 
the  person  entitled  to  receive  it,  after 
he  is  judicially  ascertained  ;  but  the 
failure  to  pay  it  does  not  amount  to  a 
devastavit,  until  after  the  judicial  ascer- 
tainment of  the  person  entitled  to 
receive  it.  Kyle  v.  Mays,  use  of  Hatch- 
ett,  22  Ala.  673. 

52.  A  decree,  rendered  prior  to  the 
passage  of  the  act  of  1846,  in  favor  of 
an  administrator  de  bonis  non,  against 
the  preceding  administrator  for  moneys 
received  and  unaccounted  for,  is  not 
merely  voidable,  but  void.  Hanna  v. 
Price,  23  Ala.  826. 

53.  A  final  decree,  rendered  within 
eighteen  months  after  the  grant  of 
administration,  discharging  the  admin- 
istrator from  further  liability,  is  abso- 
lutely void,  when  no  report  of  the 
solvency  or  insolvency  of  the  estate 
has  been  made  ;  and,  admitting  it  to  be 
valid  so  far  as  it  allows  and  confirms 
the  administrator's  accounts,  (as  to 
which,  qucere  ?)  it  cannot  be  conclusive 


bej'ond  the  very  items  mentioned  in 
it,  nor  protect  the  administrator  from 
liability  a»to  other  matters.  Matthews 
V.  Douihitt  and  Wife,  27  Ala.  273.  , 

54.  The  fin-dl  settlement  of  his  ad- 
ministration, by  an  administrator  de 
bonis  non,  without  a  discharge  from  the 
trust,  does  not  divest  him  of  the 
power  to  call  upon  a  former  adminis- 
trator, for  a  settlement  of  his  accounts. 
Simmons  v.  Price,  18  Ala.  405. 

9.  Reversal  of  Decrees. 

55.  A  decree  which  has  been  re- 
versed, is  a  mere  nulity  :  the  judgment 
of  reversal  restores  the  parties  to  the 
condition  in  which  they  stood  before 
the  decree  was  rendered.  Simmons  v. 
Price,  18  Ala.  405  ;  S.  C,  21  Ala.  337  ; 
Jones  V.  Dyer  and  Wife,  20  Ala.  373. 

56.  Therefore,  when  a  decree,  ren- 
dered on  the^  final  settlement  of  an 
administrator's  accounts,  is  generally 
reversed  and  remanded,  the  adminis- 
trator may  introduce  additional  evi- 
dence, on  another  settlement,  to  dis- 
charge himself  of  an  item  with  which 
he  was  charged  on  the  former  settle- 
ment, and  with  which  the  appellate 
court  held  him  to  have  been  properly 
charged  on  the  evidence  then  adduced. 
Jones  V.  Dyer  and  Wife,  20  Ala.  373. 

57.  But  it  is  competent  for  the  ap- 
pellate court  to  declare  the  proceed- 
ings regular  to  a  certain  point,  and  to 
reverse  from  the  point  at  which  the 
first  irregularity  or  error  intervened. 
lb. 

58.  A  decree,  on  the  settlement  of 
an  insolvent  estate,  iiaving  been  re- 
versed on  appeal,  and  the  cause  re- 
manded, the  certificate  of  reversal 
recited  the  decree  of  the  primary  court, 
"  reqiiiring  the  executors  to  settle  up 
before  the  court  would  hear  the  con- 
test among  the  several  creditors  upon 
the  objections  filed,  which,  being 
brought  before  the  supreme  court  by 
appeal, -was  reversed,  annulled,"  &c.; 
while  the  opinion  delivered  showed 
that  the  decree  was  reversed  because 
"  it  was  not  proper  to  do  either  just 
then."  Held,  that  the  object  of  the 
certificate  was  simply  to  inform  the 
primary  court  what  action  the  supreme 
court  had  taken  on  its  decree,  while, 
the  opinion  showed  the  reasons  of  that 
action,   and  the   course  indicated  for 
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the  future  progrcBs  of  the  cauHC  ;  urid 
that  the  certificate  did  not  require  the 
court,  before  proceeding  to  a  settle- 
ment with  the  executors,  to  hear  and 
determine  the  contestsamong  creditors. 
Weaver's  Executors  v.  Weaver's  Credi- 
tors, 23  Ala.  789. 

10.  Decisions  of  Supreme  Court. 

59.  A  decision  of  the  supreme  court 
is  the  law  of  the  case  in  which  it  is 
rendered,  and  its  correctness  cannot 
be  questioned,  either  in  -the  primary 
court,  or  on  a  second  appeal.  Weaver's 
Executors  v.  Weaver's  Creditors,  23  Ala. 
789  ;  Bryan  and  Wife  v.  Weevis,  25  Ala. 
195. 

II.  Form  and  Requisites. 

1.  Certainty. 

60.  A  decree  which  does  not  desig- 
nate the  person  in  whose  favor  it  is 
rendered,  is  void  for  uncertainty. 
Turner  v.  Dupree's  Adm'r,  19  Ala.  198  ; 
Hughes  V.  Mitchell,  19  Ala.  268  ;  Kyle  v. 
Mays,  use  of  Hatchett,  22  Ala.  673  ;  Gil- 
breath  v.  Manning,  24  Ala.  418. 

61.  But,  although  such  a  decrefe  is 
void,  the  settlement  may  be  regarded 
as  evidence  of  a  debt  due  from  the 
administrator  or  guardian.  Hughes  v. 
Mitchell,  19  Ala.  268  ;  Kyle  v.  Mays,  use 
of  Hatchett,  22  Ala.  673. 

62.  A  judgment  under  the  bastardy 
act,  though  not  in  favor  of  any  person 
by  name  as  plaintiff,  is  nevertheless 
sufficient,  since  the  statute  points  out 
with  certainty  who  is  the  plaintiff. 
Seale  v.  McClanahan,  21  Ala.  345. 

2.  Finality. 

63.  A  final  decree  of  settlement 
should  be  definitive  as  to  all  the  liabil- 
ities of  the  executor  to  the  estate,  and 
should  award  distribution  of  the  entire 
fund  in  his  hands.  Rhodes  v.  Turner 
and  Wife,  21  Ala.  210. 

64.  A  decree  ascertaining  the  amount 
in  the  hands  of  an  executor,  and  or- 
dering him  to  pay  over  a  portion  of  it 
to  the  distributees,  and  to  retain  the 
balance  until  the  further  order  of  the 
court,  is  not  a  final  decree,  but  may 
well  be  regarded  as  an  interlocutory 
decree,  and  may  be  made  the  basis  of 
a  final  decree.     lb. 


65.  A  decree  is  not  final,  unh-Hs  it 
makes  distribution  of  all  the  aBsets  in 
the  hands  of  the  executor  or  adminis- 
trator, among  all  the  parties  who 
appear  by  the  record  to  be  interested 
in  the  estate  ;  and  unless  all  the  par- 
tics  in  interest  are  before  the  court, 
either  in  person,  or  by  notice.  Hollis 
V.  Cauglmian  and  Wfe,  22  Ala.  478. 

66.  But  when  the  decree  purports 
to  be  final,  and  execution  is  awarded 
upon  it,  it  may  be  revised  on  error, 
although  not  in  fact  final.     lb. 

67.  A  decree,  purporting  to  have 
been  rendered  on  the  final  settlement 
of  an  estate,  and  reciting  that  the  ad- 
ministrator "  moved  the  court  to  be 
discharged,  on  the  grounds  of  payment 
and  delivery  of  the  property  in  his 
hands  to  the  heirs  ;  which  motion 
being  argued  by  counsel,  and  due 
deliberation  had  thereon  by  the  court, 
it  is  considered  by  the  court  that  the 
testimony  is  not  sufficient  to  discharge 
the  administrator,"  is  not  such  a  final 
decree  as  will  support  a  writ  of  error. 
Hamilton  v.  Gwynn  and  Wife,  24  Ala 
515. 

68.  A  decree,  sustaining  a  demurrer 
to  a  petition  imder  the  act  of  1854,  to 
compel  a  settlement  from  a  personal 
representative  of  his  intestate's  ad- 
ministration on  an  estate,  Hfecause  of 
its  failure  to  allege  that  assets  of  the 
first  estate  came  to  the  defendant's 
hands,  and  dismissing  the  petition  with 
costs,  is  revisable  by  appeal.  Howard's 
Distributees  v.  Howard's  Adm'r,  26  Ala. 
682. 

69.  An  order  for  the  sale  of  a  dece- 
dent's real  estate  is  not  revisable  by 
appeal.  Devany's  Heirs  v.  Devany's 
Adm'r,  25  Ala.  722. 

70.  An  appeal  lies  from  a  final  de- 
cree, confirming  the  report  of  commis- 
sioners appointed  to  make  a  division 
of  slaves,  although  the  proceedings 
were  instituted  by  the  personal  repre- 
sentative, and  not  by  a  legatee  or  dis- 
tributee. May's  Heirs  v.  May's  Adm'r, 
28  Ala.  141. 

71.  Under  the  act  of  1843,  a  writ  of 
error  lay  from  a  decree  rendered  on 
the  annual  settlement  of  an  adminis- 
trator's accounts  ;  but  the  act  of  1850 
destroys  the  final  character  of  such 
decrees,  and  renders  them  intprlocu- 
toryonly.  Thompson  and  Wife  T.Hunt, 
22  Ala.  517. 
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72.  The  refusal  of  the  court  to  grant 
administration  to  tlie  sheriff,  on  the 
application  of  a  creditor,  is  neither  an 
interlocutory  nor  a  final  decree,  within 
the  meaning  of  the  act  of  1850,  and 
will  not  sui)port  an  appeal.  Brennan's 
Adm'r  v.  Harris,  20  Ala.  185. 

73.  The  refusal  of  the  court  to  pro- 
ceed to  a  settlement  of  the  accounts 
of  an  administrator  of  aU  insolvent 
estate,  on  the  citation  of  a  creditor, 
and  the  dismissal  of  the  citation,  will 
not  support  a  writ  of  error.  Shadden 
<o.  Sterling's  Adm'rs,  23  Ala.  518. 

74.  A  decree  of  insolvency  cannot 
be  reviewed  on  error,  nntil  a  final 
decree  of  settlement  has  been  render- 
ed, unless  an  issue  has  been  made  up 
and  tried  under  the  act  of  1 843.  Blqck's 
Creditors  v.  Black's  Adm'rs,  20  Ala.  401. 

75.  The  rejection  of  a  claim  against 
an  insolvent  estate,  under  the  act  of 
1843,  is  such  a  final  judgment  as  will 
support  a  writ  of  error,  although  no 
issue  was  made  up  under  the  act. 
Bartol  V.  Calvert,  21  Ala.  42  ;  McNeil 
V.  Macon's  Adm'r,  20  Ala.  772. 

7G.  But  the  refusal  to  permit  a  cred- 
itor to  renew  the  litigation,  after  a 
final  decree  rejecting  his  claim,  is  not. 
Saltmarsh  v.  Bird,  19  Ala.  665. 

77.  A  decree,  allowing  the  substitu- 
tion of  ?l  lost  paper  or  record,  will 
support  a,  writ  of  error.  Bishop's 
Heirs  v.  Hampton,  19  Ala.  792. 

78.  The  action  of  the  probate  court, 
on  a  writ  of  habeas  corpus,  cannot  be 
revised  by  writ  of  error.  Wilkinson 
V.  Murphy,  20  Ala.  104.  . 

3.  Parties. 

79.  All  the  parties  in  interest,  on  the 
final  settlement  of  an  estate,  must  be 
before  the  court,  either  in  person,  or 
by  notice.  Hollis  v.  Caughman  and 
Wife,  22  Ala.  478  ;  Smith  and  Wife  v. 
Hooper,  20  Ala.  245. 

80.  When  any  of  the  distributees 
have  died,  it  is  error  to  proceed  to  a 
final  settlement,  without  bringing  in 
their  legal  representatives.  Hall's 
Distributees  v.  Andrews,  17  Ala.  40  ; 
McConico  V.  Cannon,  25  Ala.  462. 

81.  When  the  record  shows  that 
there  are  minor  heirs,  it  should  also 
show  that  they  were  represented  on 
the  settlement,  either  by  a  guardian, 
or  by  a  guardian  ad  litem.  Clack's  Heirs 
V.  Clack's  Adm'rs,  20  Ala.  461. 


82.  Infants  may  be  represented,  on 
the  final  settlement  of  an  estate,  by 
their  general  guardian,  unless  he  is 
incompetent  or  unfit.  Smith  v.  Smith's 
Adm'rs,  21  Ala.  761. 

83.  But  if  their  general  guardian, 
after  being  notified  of  the  settlement, 
fails  to  attend,  it  is  the  duty  of  the 
court  to  appoint  a  guardian  ad  litem. 
King  V.  Collins,  21  Ala.  363. 

84.  The  exclusion  of  infants  from 
the  distribution  of  an  estate,  without 
the  appointment  of  a  guardian  ad  litem, 
on  the  ground  that  they  had  received 
advancements,  is  erroneous.  Wilson's 
Heirs  v.  Wilson's  Adm'r,  18  Ala.  176. 

85.  Where  property  is  bequeathed 
to  one,  in  trust  for  others,  the  trustee 
is  regarded  at  law  as  the  legatee,  and 
the  cestuis  que  trust  are  not  necessary 
parties  to  a  settlement  of  the  adminis- 
tration. Gaunt  and  Wife  v.  Tucker's 
Executors,  18  Ala.  27. 

86.  The  widow,  or  (if  dead)  her  per- 
sonal representative,  is  a  necessary 
party  to  a  final  settlement  of  the  estate. 
Crothers  v.  Heirs  of  Ross,  17  Ala.  816. 

87.  The  widow  and  next  of  kin  are 
entitled  to  notice  of  an  application  for 
the  probate  of  a  will.  Roy  v.  Segrist, 
19  Ala._  810  ;  Stapleton  v.  Stapleton,  21 
Ala.  587. 

88.  Where  the  wife  is  a  distributee, 
the  decree  for  her  distributive  share 
should  be  in  the  name  of  husband  and 
wife,  for  the  use  of  the  wife.  Roherson's 
Heirs  v.  Roberson's  Executors,  21  Ala. 
273. 

89.  The  wife  is  a  necessary  party  to 
a  final  settlement  of  her  guardianship 
of  a  minor,  and  a  decree  against  her 
husband  only  is  erroneous.  McGinty 
V.  Mabry,  23  Ala.  672. 

90.  The  husband  is  a  necessary  party 
to  a  settlement  of  an  estate,  of  which 
his  wife  is  a  distributee,  since  the  pas- 
sage of  the  acts  of  1848  and  1850, 
"  securing  to  married  women  their 
separate  estates."  Smith  and  Wife  v. 
Hooper,  20  Ala.  245. 

As  to  the  practice  of  making  parties 
to  "final  decrees,  in  order  that  they 
may  sue  out  an  appeal  or  writ  of  error, 
see  Error  and  Appeal,  17. 

4.  Record. 

91.  A  paper,  purporting  to  be  a 
decree  on   the   final   settlement  of  an 
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estate,  signed  by  tlie  judge  of  tlie 
orpliaiis'  court,  and  filed  among  the 
papers  of  the  cause,  witli  tlie  endorse- 
nient  tliereon,  "Decree  in  Est.  of  J.  II., 
deceased,  tiled  2d  Monda^^  A[)ril,  1847," 
also  signed  by  the  judge,  is  not  the 
decree  of  the  court  until  entered  of 
record.  Hall  v.  Hudson,  20  Ala.  284  ; 
see,  also,  Hudson  v.  Hudson,  20  Ala. 
3G4. 

IV.  Presumptions  in  favor  of  Regu- 
larity.— See  Error  and  Appeal,  55-65. 

V.  Revival  and  Satisfaction. 

92.  A  scire  facias  does  not  lie  to  re- 
vive a  decree,  upon  which,  on  account 
of  its  uncertainty,  no  execution  could 
have  issued.  Turner  v.  Dupree,  19 
Ala.  198. 

93.  A  scire  facias,  to  revive  a  decree 
on  which  no  execution  issued  within 
a  year  and  daj'',  may  be  regarded  as  a 
suit  on  the  decree,  so  far  as  the  plain- 
tiff's right  to  discontinue  as  to  parties 
not  served  is  concerned.  Hanson  v. 
Jacks  and  Wife,  22  Ala.  549. 

94.  On  scire  facias  to  revive  a  joint 
decree  agninsttwo  executors,  if  one  of 
them  is  a  non-resident,  his  name  may 
be  omitted  from  the  writ ;  or,  if  he 
is  included  in  the  writ,  and  not  served 
with  process,  the  plaintiff  may  enter  a 
discontinuance  as  to  him,  and  proceed 
to  judgment  against  the  other.     lb. 

95.  At  common  law,  the  lapse  of 
seventeen  years  would  not  be  sufficient 
to  raise  the  presumption  of  payment 
by  an  executor  of  the  amount  ascer- 
tained to  be  due  to  the  legatees  upon 
a  settlement  of  his  testator's  estate, 
and  our  statutes  fix  no  period  as  a 
limitation  to  proceedings  to  compel  a 
final  settlement  ;  but  if  the  parties 
allow  twenty  years  to  elapse,  without 
taking  any  steps  to  compel  a  settle- 
ment, the  presumption  of  payment 
arises  in  favor  of  the  executor ;  and 
this  period  would  date  from  the  time 
when  he  might  have  been  called  to  a 
settlement.  Rhodes  v.  Turner  and  Wife, 
21  Ala.  210. 

VI.  Summary  Judgments  against  Sure- 
ties. 

96.  To  support  a  fi.  fa.  under  the 
statute  (Clay's  Digest,  305,  §  45)  against 


the  sureties  of  an  executor,  it  is  indis- 
pensaljle  that  a^/i. /a.  should  have  Ijcen 
issued  against  the  executor,  and  re- 
turned "no  property  found;"  othei  wise, 
tiic  execution  against  the  sureties  is 
void,  and  may  be  (juashed  on  inoti'on. 
Pooc/icr  V.  Weisinp;er,  20  Ala.  102. 

97.  The  record  riiust  show  the  de- 
cree against  the  administrator,  the 
bond  by  which  the  sureties  have  be- 
come liable,  the  issue  of  an  execution 
on  the  decree  against  the  administra- 
tor, and  its  return  "no  property  found.'' 
Hanna  v.  Price,  23  Ala.  826. 

98.  Under  the  Code  (^1922),  when 
an  execution  against  an  executor  or 
administrator  has  been  returned  "no 
property  found,"  an  execution  may 
issue  against  him  and  his  sureties ; 
but  the  court  is  not  authorized  to 
render  a  decree  against  the  suyeties 
on  such  return;  and  if  one  of  the  sure- 
ties dies  before  the  return  of  "no 
property"  against  the  principal,  the 
statutory  remedy  as  to  him  entirely 
fails.  Kirby's  Adm'r  v.  Anders,  26  Ala. 
466. 
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DOWER. 

(St-atutory  Provisions:  Code,  §§  670, 1354-72;  Qay's 
Digest,  157,  §  36;  lb.  155,  ^i^  27-8;  lb.  168,  ^  2;  lb. 
172-4,  ^§  1-12.) 

I,  Of  the  Right  of  Dower. 

1.  Nature  of  Estate,  and  when  it 

Attaches. 

2.  How  Barred  or  Relinquished. 

II.  Proceedings  to  recover  Dower. 

1.  Jurisdiction  of  Probate  Court. 

2.  Pleadings  and  Evidence. 

m.  Of  the  Widow's  Rights  before 

Dower  Assigned. 
IV.  Of  the  Assignment  of  Dower  in 

Equity. — See  title  Dower,  in  Part 

III. 


I.  Of  the  Right  of  Dower. 
1.  Nature  of  Estate,  and  when  it  Attaches. 

1.  To  entitle  the  widow  to  dower, 
in  lands  of  which  her  husband  was 
seized  during  the  coverture,  he  must 
have  been  beneficially  seized,  though 
but  for  a  moment,  to  his  own  use,  and 
not  as  a  mere  conduit  for  passing  the 
title.  Edmondson  v.  Welsh  and  Wife, 
27  Ala.  578. 

2.  Where  a  mortgagor  conveys  by 
absolute  deed,  and  the  lands  are  after- 
wards sold  under  the  mortgage,  the 
widow  of  the  first  purchaser  is  not 
entitled  to  dower  in  them,  because  the 
estate  of  her  husband  was  divested  by 
the  sale  under  the  mortgage.  Cheek  v. 
Waldrum  and  Wife,  25  Ala.  152. 

3.  A  widow  is  not  entitled,  as  against 
the  mortgagee,  to  dower  in  lands 
which,  on  the  same  day  they  were 
conveyed  to  her  husband,  were  mort- 
gaged by  him  to  his  vendor,  to  secure 
the  payment  of  the  purchase-money. 
Eslava  v.  Lepretre,  21  Ala.  504. 

4.  An  outstanding  right  of  dower, 
whether  perfect  or  inchoate,  is  an  in- 
cumbrance upon  the  title  which  ren- 
ders it  defective.  Thrasher  and  Mitch- 
ell V.  Pinckard's  Heirs,  23  Ala.  616  ; 
McLemore  v.  Mnbson,  20  Ala.  137. 

2.  How  Barred  or  Relinquished. 

5.  The   wife  cannot,  by  any  agree- 


ment with  her  husband  during  cover- 
ture, bar  her  right  of  dower  ;  nor  will 
she  be  estopped,  in  a  court  of  law, 
from  asserting  l>er  claim,  by  any  recog- 
nition on  her  part,  after  a  voluntary 
separation  from  her  husband,  of  his 
right  to  marry  another  woman',  or  of 
the  validity  of  his  supposed  subse- 
quent marriage.  Martin's  Heirs  v. 
Martin,  22  Ala.  86. 

6.  When  a  woman  marries  a  man 
who  has  another  wife  livihg,  such 
marriage  imposes  no  obstacle  to  her 
subsequent  marriage  with  another 
man  ;  and  the  fact  that,  at  the  time  of 
her  supposed  first  marriage,  she  knew 
tliat  her  husband's  former  wife  was 
living,  would  not  afi"ect  her  right  to 
have  dower  in  her  husband's  estate 
allotted  to  her  at  law.     lb. 

7.  A  sale  of  real  estate,  by  commis- 
sioners, under  an  order  of  the  probate 
court,  does-  not  affect  the  widow's 
right  of  dower  ;  and  although  the 
order  was  made  on  her  application,  as 
administratrix,  her  failure  to  announce 
that  the  land  was  sold  subject  to  her 
dower,  does  not  estop  her  from  assert- 
ing her  claim.  Owen  v.  Blatter,  26  Ala. 
547. 

8.  When  the  husband's  will  makes 
no  provision  for  the  widow,  she  may 
claim  dower  without  an  express  dis- 
sent from  it.  Turner  v.  Cole,  24  Ala. 
364  ;  Martin's  Heirs  v.  Martin,  22  Ala. 
86. 

9.  The  wife's  right  to  dower,  in  lands 
aliened  by  her  husband  during  cover- 
ture, can  only  be  relinquished  by  her- 
self in  person.  Martin's  Heirs  v.  Mar- 
tin, 22  Ala.  86. 

10.  The  act  of  1839,  authorizing  re- 
linquishments of  dower  by  deed  of 
husband  and  wife  attested  by  two 
witnesses,  embraces  non-resident  as 
well  as  resident  femes  covert.  Carter 
V.  Corley,  23  Ala.  612. 

11.  An  ante-nuptial  contract<barring 
dower,  specifically  enforced  against  the 
widow  at  the  suit  of  the  heirs  of  her 
deceased  husband.  Webb  v.  Webb's 
Heirs,  29  Ala.  588. 

II.  Of    the    Proceedings    to  recover 
Dower. 

1.  Jurisdiction  of  Probate  Court. 

12.  Tlie  statutory  jurisdiction  of  the 
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probate  court,  in  the  allotnicnt  of 
dower,  is  in  derogation  of  tlie  coiiirnoii 
law;  consequently,  the  proceediiii^H 
must  conform  to  the  .statute  in  every 
particular.  Martin's  Hciis  v.  Martin, 
22  Ala.  86. 

13.  In  the  exercise  of  this  statutory 
jurisdiction,  the  court  has  no  equity 
jurisdiction,  but  proceeds  according 
to  the  rules  of  law  ;  so  that,  if  the 
demandant  has  a  legal  right  to  dower, 
it  is  the  duty  of  the  court  to  allot  it, 
irrespective    of  considerations  which 

♦are  of  purely  equitable  cognizance.  lb. 

14.  The  court  has  no  jui'isdiction  to 
go  into  an  inquiry,  whether  the  lands, 
in  which  dower  is  sought,  were  pur- 
chased by  the  husband  with  money 
obtained  by  him  from  another  woman, 
with  whom,  after  a  voluntary  separa- 
tion between  him  and  the  demandant, 
he  had  contracted  a  supposed  marri- 
age, and  with  whom,  as  his  lawful  wife, 
he  lived  until  his  death.     lb. 

15.  The  probate  court  can  only  allot 
dower  in  the  mode  prescribed  by  the 
statute,  and  in  those  lands  of  which 
the  husband  died  seized.  Thrasher  If 
Mitchell  V.  PinckarcVs  Heirs,  23  Ala.  616. 

16.  In  reference  to  the  question, 
whether  the  probate  court  could  assign 
dower  out  of  the  surplus  proceeds  of 
the  sale  of  lands,  which  were  sold  for 
the  payment  of  the  debts  of  the  estate, 
the  court  say,  it  is  "  a  jurisdiction 
which  we  should  be  strongly  inclined 
to  deny,  but  we  leave  it  an  open  ques- 
tion, since  its  decision  is  not  involved 
in  the  case  before  us."  Williamson  and 
Wife  V.  Mason,  23  Ala.  488. 

2.  Pleadings  and  Evidence. 

17.  The  petition  must  allege  the 
marriage,  the  seizin  of  the  husband 
during  coverture,  and  his  death;  an 
allegation  that  the  demandant  is  the 
widow  of  the  decedent,  is  not  a  suffi- 
cient averment  of  their  marriage. 
Martin's  Heirs  v.  Martin,  22  Ala.  86. 

18.  It  must  also  contain  a  descrip- 
tion of  the  lands  in  which  dower  is 
sought,  and  aver  that  they  lie  in  the 
county  in  which  the  petition  is  filed  ; 
an  allegation  that  the  decedent  died 
in  the  county,  "  seized  and  possessed 
of  the  following  lands,"  is  not  a  suffi- 
cient averment  that  the  lands  are 
situated  in  the  county.     76. 


19.  It  must  alwo  show  whether  the 
(hjccdent  died  testate  or  intestate,  who 
ar(i  his  heirs,  who  his  j)ersoiiaI  repre- 
soutatives,  if  any,  and  who  the  tenants 
of  the  freehold  ;  an  allegation  that 
certain  named  persons  are  "  /us  only 
legitimate  children,"  is  not  a  sufficient 
averment  that  they  are  his  only  heirs- 
at-hm.     lb. 

20.  If  the  petition  is  defective,  for 
the  want  of  proper  parties  and  neces- 
sary allegations,  it  may  be  amended  ; 
and  in  such  case,  the  appellate  court 
will  not  dismiss  the  petition,  but  will 
remand  the  cause,  that  the  proper 
amendments  maj'  be  made.     lb. 

21.  The  record  must  show  that  the 
proper  parties  were  before  tke  court. 
lb. 

22.  Proof  of  the  marriage,  by  an  eye- 
witness, is  not  required  ;  nor  is  it  in- 
dispensable that  the  license,  with  the 
minister's  return  thereon  endorsed, 
should  be  produced  :  it  is  only  neces- 
sary that  the  proof  should  be  sufficient 
to  satisfy  the  jury  that  the  marriage 
did  actually  take  place.     lb. 

23.  The  bond,  given  by  the  intended 
husband,  preliminary  to  obtaining  a 
license,  is  relevant  and  legal  evidence 
of  the  marriage  ;  but  where  the  mar- 
riage was  celebrated  in  another  State, 
to  ii|iake  a  certified  copy  of  the  bond 
admissible  evidence  here,  it  should  be 
shown  that  it  was  there  required  by 
law  to  be  recorded,  and  the  copy 
should  be  authenticated  according  to 
the  act  of  Congress  of  1804.     lb. 

24.  Parol  evidence  is  admissible,  to 
show  that  a  deed,  absolute  on  its  face, 
was  received  in  trust  for  a  particular 
purpose,  and  that  the  vendee  was  a 
mere  conduit  for  passing  the  title. 
Edmondson  v.  Welsh  and  Wife,  27  Ala. 
578. 

25.  Where  the  demandant's  husband 
was  the  mere  conduit  for  passing  the 
title  from  his  vendors,  as  trustees,  back 
to  them  individually,  a  purchaser  from 
them  is  not  estopped  from  showing 
that  he  had  no  beneficial  seizin  :  his 
seizin  is  not  thereby  denied,  but  only 
explained.     lb. 

26.  Where  the  demandant's  husband, 
on  receiving  a  deed,  with  covenants  of 
warranty,  from  the  assignees  of  a 
mortgage,  reconveyed  to  them  on  the 
same  day,  by  quit-claim  deed,  the  tes- 
timony of  the   subscribing  witness  to 


144 


DOWER. 


[Part  IL 


the  deeds,  to  the  effect  that  the  hus- 
band purchased  for  the  assignees,  that 
no  money  passed  between  them,  and 
that  the  transfer  of  deeds  was  only 
intended  to  make  good  titles  to  the 
land,  was  held  sufficient  to  show-  that 
the  husband  had  no  beneficial  seizin. 
lb. 

III.  Of   the   Widow's  Rights  before 
Dower  Assigned. 

27.  Until  her  dower  is  assigned,  the 
■widow  is  entitled,  free  of  rent,  to  the 
dwelling-house  in  which  her  husband 
resided  at  the  time  of  his  death. 
Pilaris  V.  Lmchman,  20  Ala.  663. 

28.  But  she  has  not  such  a  legal  title 
therein  as  can  be  sold  under  execution 
at  law.  Doe  d.  Cook  ^  Hardy  v.  Webb, 
18  Ala.  810. 

29.  If  the  administrator  rents  the 
plantation  on  which  the  decedent  resi- 
ded at  the  time  of  his  death,  when  the 
widow's  dower  has  not  been  assigned, 
the  heirs-at  law  cannot  maintain  an 
action  against  him  for  the  rents.  Mc- 
Laughlin V.  Godwin,  23  Ala.  846. 

30.  If  the  widow,  before  her  dower 
is  assigned,  conveys  by  deed  her  in- 
terest in  the  lands  of  her  deceased 
husband,  the  heir  may  recover  in 
ejectment  against  her  alienee.  Wallace 
V.  Hall's  Heirs,  19  Ala.  367. 

31.  If  the  widow  of  the  mortgagor, 
while  in  possession  of  the  mortgaged 
premises,  before  dower  is  assigned  to 
her,  conveys  by  deed  to  the  mortgagee, 
her  deed,  if  effective  for  any  purpose 
as  against  the  heir,  certainly  docs  not 
pass  more  than  the  right  to  retain  one 
third  of  the  rents  and  profits  of  the 
premises.  Hunt  ^*  Frovmer  v.  Acre  Sf 
Johnson,  28  Ala.  580. 


ELECTION. 

1.  When  an  administrator  continues, 
without  authority,  to  employ  the  slaves 
of  the  estate  in  the  business  in  which 
they  w^ere  engaged  at  the  time  of  the 
intestate's  death,  the  distributees  may 
elect  to  take  either  the  hire  of  the 
slaves  or  the  profits  realized  :  if  they 
elect  to  take  the  hire,  it  is  an  abandon- 
ment of  the  profits ;  if  the  profits,  they 
must  take  them  cum  onere,  and  allow 


all  reasonable  expenses  incurred  in 
making  them.  McCrediss'  Distributees 
V.  Hinklc,  17  Ala.  4,59. 

2.  If  an  administrator  invests  the 
assets  of  the  estate  in  property,  he  is 
chargeable,  on  final  settlement,  with 
the  sum  invested  and  interest  thereon, 
and,  if  the  property  has  been  used  for 
the  benefit  of  the  estate,  he  should  be 
allowed  therefor  a  reasonable  compen- 
sation ;  but  such  a  settlement  could 
not  deprive  an  infant  distributee  of  his 
right  of  election,  nor  preclude  him 
from  resorting  to  equity  to  compel  a 
conveyance.  Gerald  ajid  Wife  v.  Bunk- 
ley,  17  Ala.  170. 

3.  Whether  the  administrator,  in 
such  case,  can  resort  to  equity  to  com- 
pel a  conveyance,  is  a  question  well 
worthy  of  consideration,     lb. 

4.  Infants  are  incapable  of  electing, 
whether  they  will  account  for  advance- 
ments, or  be  excluded  from  the  distri- 
bution on  final  settlement.  Wilson's 
Heirs  V.  Wilson's  Adm'r,  18  Ala.  176. 


EMBLEMENTS. 

1.  Under  the  "married-women's  law" 
of  1850,  the  husband  is  entitled,  like 
any  other  tenant  for  life,  to  emblements 
in  his  wife's  separate  estate  ;  that  is, 
the  crop  growing  or  matured,  whether 
gathered  or  not,  at  the  termination  of 
the  life  estate.  Weems  v.  Bryan  and 
Wife,  21  Ala.  303. 

2.  When  the  right  attaches,  and 
what  it  includes.  Price  v.  Pickett,  21 
Ala.  741. 
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2.  Assignment  of  Errors. 

3.  Record. 

4.  What  is,  or  not,  revisable. 

5.  Presumptions  in  favor  of  Judg- 

tnent. 

VI.  Judgment  in  Error. 


I.  When  Error  or  Appeal  lies. 
1.  Before  the  Code. 

1.  An  order,  allowing  the  substitu- 
tion of  a  lost  paper  or  record,  is  such 
a  final  decree  as  will  support  a  writ  of 
error.  Bishop's  Heirs  v.  Hampton,  19 
Ala.  792. 

2.  The  rejection  of  a  claim  against 
an  insolvent  estate,  under  the  act  of 
1843,  will  support  a  writ  of  error, 
although  no  issue  was  made  up  under 
that  act.  McNeil  v.  Macon's  Adm'r,  20 
Ala.  772  ;  Bartol  v.  Calvert,  21  Ala.  42. 

3.  But  the  refusal  of  the  court,  after 
the  final  rejection  of  a  claim,  to  permit 
the  creditor  to  renew  the  litigation, 
will  not.    Saltmarsh  v.  Bird,  19  Ala.  665. 

4.  Unless  an  issue  is  made  up  and 
tried  under  the  act  of  1843,  a  writ  of 
error  does  not  lie  from  a  decree  of 
insolvency,  until  a  final  decree  of  set- 
tlement has  been  rendered.  Black's 
Creditors  ».  Black's  Adm'rs,  20  Ala.  401. 

5.  The  refusal  of  the  court  to  grant 
letters  of  administration  to  the  sheriff, 
on  the  application  of  a  creditor,  is  not 
such  an  order  or  decree,  within  the 
meaning  of  the  act  establishing  courts 
of  probate,  as  will  support  an  appeal. 
Brennan's  Adm'r  v.  Harris,  20  Ala.  185. 

6.  The  action  of  the  probate  court, 
on  a  writ  of  habeas  corpus,  cannot  be 
revised  by  writ  of  error.  Wilkinson  v. 
Murphy,  20  Ala.  104. 

7.  When  a  decree  purports  to  be 
final,  and  execution  is  awarded  upon 
it,  it  may  be  revised  on  error,  although 
not  in  fact  final.  Hollis  v.  Caughman 
and  Wife,  22  Ala.  478. 

8.-  Under  the  act  of  1843,  a  writ  of 
error  lay  from  an  annual  settlement  of 
an  administrator's  accounts  ;  but  the 
act  of  1850  destroys  the  final  character 
of  such  decrees,  and  renders  them 
interlocutory  only.  Thompson  arid 
Wife  V.  Hunt,  22  Ala.  517. 

9.  A  writ  of  error  does  not  lie  from 
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the  refusal  of  the  court  to  proceed 
with  the  settlement  of  the  accounts  of 
an  administrator  of  an  insolvent  estate, 
to  which  he  had  been  cited  by  acrcd- 
itor,  and  the  dismissal  of  the  petition. 
Shadden  v.  Sterling's  Adm'rs,  23  Ala. 
518. 

10.  A  writ  of  error  does  not  lie  from 
a  decree,  purporting  to  have  been 
rendered  on  tlie  final  settlement  of  an 
estate,  and  reciting  that  the  adminis- 
trator "moved  the  court  to  be  dis- 
charged, on  the  grounds  of  payment 
and  delivery  of  the  property  in  his 
hands  to  the  heirs ;  which  motion 
being  argued  by  counsel,  and  due  de- 
liberation had  thereon  by  the  court,  it 
is  considered  by  the  court,  that  tlie 
testimony  is  not  sufficient  to  discharge 
the  administrator."  Hamilton  v.  Gwynn 
and  Wife,  24  Ala.  515. 

2.  Under  the  Code. 

11.  An  appeal  does  not  lie  from  an 
order  for  the  sale  of  a  decedent's  real 
estate.  Devany's  Heirs  v.  Devany's 
Adm'rs,  25  Ala.  "722. 

12.  An  appeal  lies  from  a  final  de- 
cree, confirming  the  commissioners' 
report  of  the  division  of  slaves  among 
legatees,  although  the  proceedings 
were  instituted  by  the  personal  repre- 
sentatives, and  not  by  a  legatee  or 
distributee.  May's  Heirs  v.  May's 
Adm'r,  28  Ala.  141. 

13.  An  appeal  lies  from  a  decree, 
sustaining  a  demurrer  to  a  petition, 
under  the  act  of  1854,  to  compel  the 
settlement  by  an  administrator  of  his 
intestate's  administration  on  an  estate, 
and  dismissing  the  jietition  with  costs, 
on  account  of  its  failure  to  allege  that 
assets  of  the  first  estate  came  to  the 
defendant's  hands.  Howard's  Distribu- 
tees v.  Howard's  Adm'r,  26  Ala.  682. 

II.  Parties. 

14.  A  writ  of  error  can  only  be  sued 
out  by  one  who  is  either  a  party  or 
privy  to  the  record,  and  who  has  been 
injured  by  the  decree,  and  who  will 
be  benefited  by  its  reversal.  Dupree 
V.  Perry,  18  Ala.  34. 

15.  In  a  statutory  proceeding  against 
the  administrator  of  a  deceased  ven- 
dor, to  obtain  title  to  land,  the  admin- 
istrator, who  ia  the  only  indispensable 
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party  defendant  to  .the  petition,  may 
alone  sue  out  a  writ  of  error,  to  re- 
verse a  decree  rendered  against  him. 
Prince  v.  Bates,  19  Ala.  105. 

IG.  In  a  proceeding  for  the  substi- 
tution of  a  lost  record,  between  a  sub- 
purchaser at  a  sale  of  land, under  order 
of  the  orphans'  court,  as  plaintiff,  and 
the  decedent's  heirs-at-law  as  defend- 
ants, the  parties  to  the  motion  in  the 
court  below  are  the  proper  parties  to 
the  writ  of  error.  Bishop's  Heirs  v. 
Hampton,  19  Ala.  792. 

17.  A  party  interested,  if  he  was  not 
before  the  court  when  the  decree  was 
rendered,  may  propound  his  interest 
by  i)etition,  and  be  made  a  party  to 
the  decree,  so  that  he  may  sne  out  a 
writ  of  error.  Roy  v.  Segrist,  19  Ala. 
810  ;  Stapleton  v.  Stapleton,  21  Ala.  587; 
Collier's  Adm'r  v.  Slaughter's  Adm'r,  22 
Ala.  671  ;  Bivford  v.  Binford,  22  Ala. 
682;  McConicov.  Cannon,  25  Ala.  462. 

18.  In  appeals  under  the  Code,  where 
ooe  defendant  wishes  to  revise  a  de- 
cree rendered  against  himself  jointl}^ 
with  others,  the  practice  should  con- 
form to  the  former  practice  under 
writs  of  error  :  the  appeal  must  be 
sued  out  in  the  name  of  all  the  defend- 
ants, after  which  there  may  be  a  sum- 
mons and  severance  as  to  those  who 
refuse  to  join.  Moore  v.  McGuirc,  26 
Ala.  461. 

19.  An  appeal  from  a  joint  decree 
a~gainst  several  defendants,  though 
siied  out  by  one  onlj',  must  be  in  the 
names  of  all.  Deslonde  and  James  v. 
Carter,  28  Ala.  541. 

III.  Bond,  and  Security  for  Cosia. 

20.  When  security  for  costs  merel}^ 
is  given,  it  is  only  necessary  that  the 
surety  should  acknowledge  himself 
liable  for  the  costs  of  the  appeal,  as 
under  the  old  practice ;  but  if  a  super- 
sedeas bond  is  given,  it  is  the  duty  of 
the  judge  to  send  up  a  copy  of  it,  with 
the  record  :  where  the  certificate 
merely  states,  that  the  appellant  "has 
given  bond,  with  A.  B.  security  for 
said  appeal,"  and  a  copy  of  the  bond 
is  not  sent  up,  the  appeal  will  be  dis- 
missed on  motion.  Spencer  v.  Thomj)- 
son  and  Wife,  24  Ala.  512. 

21.  A  simple  acknowledgment  in 
writing  is  sufficient  security  for  the 
costs  of  an  appeal  under  section  1888; 


and  if  on  appeal  bond  is  taken,  which 
describes  the  decree  with  snflScient 
certainty,  and  which  is  shown  by  tlie 
judge's  certificate  to  have  been  ap- 
proved by  him  at  the  time  the  appeal 
was  taken,  this  is  a  substantial  com- 
pliance witJi  the  statute.  Williams  v.- 
McConico,  27  Ala.  572. 

22.  Security  for  the  costs  cannot  be 
taken  in  the  appellate  court :  if  the 
security  is  not  given  in  the  primary 
court,,  the  appeal  will  be  dismissed^ 
Carey  v.  McDougald'»  Adm'r,  25  Ala. 
109. 

23.  The  bond  or  security  for  costs- 
must  be  given  within  the  jjeriod  pre- 
scribed by  the  statute  of  limitations 
governing  appeals  :  when  application 
for  an  appeal  is  made  within  the  i)re- 
scribed  period,  but  no  bond  or  secu- 
rity is  given  until  after  its-  expiration^ 
the  appeal  will  be  dismissed  on  motion.. 
3Iays  IK  King,  28. Ala.  690. 

24.  An  appeal  bond  does  not  require 
the  written  approval  of  the  judge  en- 
dorsed on  it :  if  the  judge  signifies  his- 
assent  by  receiving  it,  this  is  a  suffi- 
cient approval  in  fact.  Williams  v.- 
McConico,  25  Ala.  538. 

25.  Affidavits  cannot  be  received  in 
the  appellate  court,  to  contradict  the- 
certificate  of  the  judge  of  probate,  as- 
to  the  time  when  the  appeal  was  taken:' 
but  when  he  only  certifies  that  an- 
appeal  v/as  taken  on  a  specified  day, 
and  that  "  A.  £.  is  the  security  of  said 
appellant  for  the  costs  of  said  appeal,"' 
affidavits  may  be  received  to  show  that 
the  security  was'  not  given  at  the 
time  the  appeal  was  taken  ;  and  when 
such  affidavits  are  filed,  a  s-pecial  cer- 
tiorari will  be  awarded,  on  motion, 
requiring  the  probate  judge  to  certify'' 
the  time  when  the  security  was  execu- 
ted and  lodged  in  his  office.  Carey  v. 
McDougald's  Adm'r,  25  Ala.  109. 

26.  The  appellant  producing  satis- 
factory evidence  to  raise  the  presump- 
tion that  his  bond  was  accepted  by  the 
judge  at  the  time  the  appeal  was  taken, 
although  the  written  endorsement  on 
the  bond  referred  its  approval  to  a 
subsequent  day,  a  special  certiorari  was 
awarded,  on  motion,  requiring  the 
judge  to  certif}^,  without  reference  to 
his  written  endorsement,  the  time  when 
he  accepted  the  bond,  Williams  v. 
McConico,  25  Ala.  538. 

27.  If  the  appeal  bond,  upon  a  fair 
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construction  of  its  languaf^e,  sIiowh 
that  the  wliole  case  is  broiiglitup,  it  is 
not  necessary  tl)at  it  sliould,  iu  so 
many  words,  recite  that  the  appeal, 
though  sued  out  by  one  of  the  defend- 
ants, is  in  the  name  of  all,  Dcdondc 
«,nd  James  v.  Carter,  28  Ala.  541. 

IV.  Limitation. 

28.  A  writ  of  error  from  a  decree  of 
insolvency,  when  an  issue  is  made  up 
and  tried  under  the  act  of  1843,  must 
be  sued  out  within  a  year  from  the 
trial  of  such  issue.  Black's  Creditors 
V.  Black's  AdmWs,  20  Ala.  401. 

29.  Under  the  Code,  the  limitation 
of  an  appeal  from  such  a  decree  is 
thirty  days;  and  this  limitation  applies, 
though  the  decree  was  rendered  before 
the  adoption  of  the  Code.  Banks  v.  Mc- 
Dougald's  Adm'r,  29  Ala.  75. 

30.  The  limitation  of  writs  of  error, 
from  final  decrees  of  the  probate  court, 
is  three  years.  Binford  v.  Binford,  22 
Ala.  682.  (But  note,  that  the  Code 
abolishes  writs  of  error,  and  substitutes 
appeals  in  their  stead ;  and  that  the 
limitation  of  appeals,  except  in  cases 
otherwise  specially  provided,  is  two 
years.) 

31.  Where  a  person  interested  is 
made  a  party  to  a  decree  .previously 
rendered,  for  the  purpose  of  contest- 
ing its  validity  by  writ  of  error,  the 
entry  making  him  a  party  relates  back 
to  the  rendition  of  the  decree  ;  and  he 
must  sue  out  his  writ  of  error  within 
three  years  from  the  rendition  of  that 
decree.     lb. 

32.  On  motion  to  dismiss  the  appeal 
in  this  case,  which  was  taken  from  a 
decree  rendered  on  the  final  settlement 
of  a  guardian's  accounts,  because  it 
was  not  taken  within  six  months  after 
the  rendition  of  the  decree,  the  court 
said,  that  the  question  was  one  of  diffi- 
culty and  importance,  and  declined  to 
consider  it,  because  its  decision  could 
not  affect  the  result  of  the  case. 
Williams  and  Wife  v.  Gunter,  28  Ala. 
681. 

33.  The  proviso  to  section  3040,  as 
to  existing  judgments  and  decrees, 
does  not  except  from  the  general 
statute  of  limitations  all  judgments  and 
decrees  then  existing,  but  only  such 
judgments  and  decrees  a9  would  other- 
wise  come   within   the   provisions  of 


that  section  ;  that  is,  those  from  wliioli 
appeals  would  be  barred  in  two  years. 
Banks  v.  McDougald's  Adm'r,  29  Ala.  7.0. 

V.  Pkagtioe. 

1.  Amendment  of  Writ. 

34.  Writs  of  error,  if  defective,  may 
be  amended  by  the  record,  but  the 
name  of  a  party  plaintiff  cannot  be 
stricken  out  and  made  a  defendant, 
unless  the  record  shows  that  he  ought 
to  have  been  made  a  defendant  instead 
of  a  plaintiff.  Knox's  Distributees  v. 
Steele,  18  Ala.  815. 

2.  Assignment  of  Errors. 

35.  There  is  no  rule  of  practice 
which  allows  one  plaintiff  to  assign 
errors  against  a  co-plaintiff.  Knox's 
Distributees  V.  Steele,  18  Ala.  815. 

36.  All  that  a  plaintiff  can  do,  when 
his  co-plaintiff  refuses  to  join,  is  to 
sever  and  assign  errors  alone.     lb. 

37.  Under  the  Code,  as  under  the 
former  practice,  there  may  be  a  sum- 
mons and  severance  as  to  those  who 
refuse  to  join;  and  after  such  sever- 
ance, the  party  refusing  to  join  will 
not  be  liable  tor  the  costs  of  the  ap- 
peal, nor  for  the  statutory  damages  on 
affirmance.  Moore  v.  McGuire,  26  Ala. 
461. 

38.  Where  a  plaintiff  has  sued  out 
execution,  and  coerced  payment  in 
whole  or  in  part,  he  will  not  l>e  heard 
to  assign  errors  in  the  decree,  unless 
the  money  so  collected  has  been  first 
refunded.  Knox's  Distributees  v.  Steele, 
18  Ala.  815. 

39.  But  where  the  money  was  paid  . 
without  compulsion,  and  the  defendant 
in  error  can  in  no  aspect  of  the  case 
be  injured,  the  writ  will  not  be  dis- 
missed, but  the  plaintiff  will  be  allowed 
to  assign  errors  without  refunding  the 
money.  McCrcliss'  Distributees  v.  Hin~ 
kle,  17  Ala.  459. 

3.  Record. 

40-.  Each  case  must  be  tried  upon 
its  own  record,  which  cannot  be  aided 
by  reference  to  the  record  in  another 
case,  though  involving  the  construc- 
tion of  the  same  will.  Collier's  Adm'r 
V.  Slaughter's  Adm'r,  21  Ala.  671. 
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4.   What  is,  or  not,  revisable. 

41.  Matters  which  were  not  excepted 
to,  nor  reserved  in  any  other  manner 
in  the  court  below,  cannot  be  assigned 
as  error.  Gordon  v.  McLeod,  20  Ala. 
242. 

42.  A  decision  upon  a  question  of 
fact,  unless  duly  excepted  to,  cannot 
be  revised  on  error.  Smith's  Distribu- 
tees V.  King,  22  Ala.  558. 

43.  This  rule  equally  applies  to  a 
decision  upon  the  admissibility  of  evi- 
dence.    Croft  V.  Ferrell,  21  Ala.  351. 

44.  Under  the  Code  (|1891),  a  de- 
cision upon  a  question  of  fact  must  be 
excepted  to,  or  reserved  in  some  other 
manner  in  the  court  below.  Williams 
and  Wife  v.  Gunter,  28  Ala.  681 ;  Reese 
V.  Gresham,  29  Ala.  91. 

45.  Where  the  decree  itself,  render- 
ed on  the  final  settlement  of  an  estate, 
shows  that  the  widow  was  excluded 
fram  participation  in  the  distribution, 
the  error  may  be  revised,  at  the  in- 
stance of  the  administrator,  although 
no  exception  was  reserved  to  it,  and 
.although  the  decree  recites  that  those 
to  whom  distribution  is  made  "are  the 
sole  distributees  of  said  estate." 
brothers  v.  Heirs  of  Ross,  17  Ala.  816, 

46.  After  the  evidence  on  both  sides 
has  closed,  on  the  trial  of  an  issue  be- 
fore a  jury,  it  is  discretionary  with  the 
court  to  receive  additional  evidence^ 
and  this  discretion  is  not  revisable  on 
error.     Gilbert  v.  Gilbert,  22  Ala.  52S. 

47.  A  point  which  was  not  in  any 
shape  presented  in  the  court  below, 
cannot  be  noticed  in  the  appellate 
court.     McGinty  v.  Mabry,  23  Ala.  672. 

48.  The  action  of  the  court,  under 
the  act  of  1850,  upon  questions  of  fact 
growing  out  of  administrations,  is  a 
matter  of  law,  and  is  revisable  on  error 
in  the  same  manner  as  are  the  decis- 
ions of  the  court  on  questions  ©f  fact, 
which  are  referred  to  the  court  rather 
than  to  the  jury.  Bogle  v.  Bx)gle's 
Adm'r,  23  Ala.  544. 

49.  The  admission  of  incompetent 
evidence,  when  duly  excepted  to,  is 
revisable  on  error,  although  the  issue 
was  tried  before  the  judge  without  the 
intervention  of  a  jury.  Mims  v.  Stur- 
devant  and  Wife,  23  Ala.  664. 

50.  Where  ex-parte  proceedings  are 
instituted  against  a  sheriff,  after  hie 
removal  from  the  State,  to  compel  the 


settlement  of  his  administration  virtute 
officii,  the  objection  may  be  raised  by 
him  for  the  first  time  on  error,  that  the 
preliminary  proceedings,  in  which  he 
is  described  as  "administrator  de  bonis 
non,"  are  not  sufficient  to  support  a 
final  decree,  by  default,  against  him  as 
"late  sheriff  of  said  county,  and,  by 
virtue  of  his  office  as  sheriff,  adminis* 
trator  de  bonis  non,"  &c.  Spence  v.  Sa- 
very,  25  Ala.  723. 

51.  Where  one  of  the  heirs  appears, 
and  contests  the  validity  of  a  Avill,  he 
cannot  be  heard  to  assign  as  error  that 
there  were  ot}ier  resident  heirs,  who 
were  duly  notified  and  failed  to  appear. 
Walker  v.  Jones,  23  Ala.  448. 

52.  Where  a  special  term  is  ap- 
pointed by  consent  for  the  trial  of  an 
issue  respecting  the  validity  of  a  will, 
the  contestant  is  estopped  from  raising 
the  objection,  on  error,  that  the  court 
could  not  hear  and  render  judgment 
in  the  cause  at  any  other  than  a  regu- 
lar term.     lb. 

53.  Where  the  parties  in  interest 
appear,  and  consent  to  a  postponement 
of  the  settlement,  they  cannot  after- 
wards be  heard  to  complain  of  any 
irregularity  in  the  manner  of  bringing 
them  in.  BarnetVs  Executor  v.  Tarrence, 
23  Ala.  463  ;  see,  also,  Croft  v.  Ferrell, 
21  Ala.  351. 

54.  On  the  trial  of  an  issue,  to  ascer- 
tain whether  an  advancement  has  been 
made  to  a  child,  if  the  record  shows 
that  the  question  at  issue  was  fairly 
presented,  and  correctly  decided,  with- 
out objection  in  the  court  below,  the 
defendant  cannot  complain,  on  error, 
that  the  other  distributees,  instead  of 
the  administrator,  were  the  plaintiffs 
in  the  issue.  Smith  v.  Smith's  Distrib- 
utees, 21  Ala.  761. 

5.  Presumptions  in  favor  of  Judgment. 

55.  Evei"y  reasonable  intendment 
will  be  made  in  favor  of  the  decree, 
when  the  record  shows  that  the  juris- 
diction of  the  court  had  attached. 
Wilson's  Heirs  v.  Wilson's  Adm'r,  18 
Ala.  176. 

56.  Therefore,  where  a  decree,  ren- 
dered on  the  final  settlement  of  an 
estate,  contained  a  recital  in  these 
words  :  "  It  appearing  that  the  heirs 
of  A.  n.  and  S.  II.,  his  wife,  have  re- 
ceived advancements  made  to  the  said 
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A.  n.  in  hie  lifetime,"  &c. — held,  that 
the  presumption  would  be  indulged, 
if  necessary  to  sustain  the  decree, 
either  that  the  advancements  were 
made  to  A.  H.  in  the  lifetime  of  his 
wife,  or,  if  made  after  her  death,  that 
he  had  authority  to  receive.them,  and 
that  the  property  so  advanced  had 
been  actually  received  by  the  respec- 
tive heirs  of  S.  H.  in  equal  portions,  lb. 

57.  Where  a  claim  against  an  insol- 
vent estate  is  filed  on  the  same  day  on 
which  the  decree  of  insolvency  is 
rendered,  it  will  be  presumed,  in  the 
absence  of  othej*  proof,  to  have  been 
filed  after  the  rendition  of  the  decree. 
Gaffney  v.  Williamson's  Adm'r,  21  Ala. 
112. 

58.  The  affidavits  which  the  admin- 
istrator is  required  to  make,  in  regard 
to  the  use  of  the  money  of  the  estate 
and  the  names  of  the  heirs  and  lega- 
tees, will  be  presumed  to  have  been 
made,  in  the  absence  of  an  exception 
for  the  want  of  them.  Clack's  Heirs  v. 
Clack's  Adm'rs,  20  Ala.  461. 

59.  Where  an  order  of  sale  does  not 
on  its  face  appear  to  have  been  granted 
on  the  application  of  the  administra- 
tor, that  fact  will  be  presumed  after 
the  lapse  of  twenty  years.  Lay's  Ex- 
ecutor v.  Lawson's  Adm'r,  23  Ala.  377. 

60.  Where  the  record  shows  an 
irregular  final  settlement,  the  court 
will  presume  in  favor  of  its  correct- 
ness, after  the  lapse  of  twenty  years, 
that  the  necessary  notices  were  given, 
and  that  the  parties  in  interest  were 
present.  Barnett's  Executor  v.  Tar- 
rence,  23  Ala.  463. 

61.  After  a  lapse  of  eighteen  years, 
the  court  will  not  force  conclusions, 
nor  draw  any  inferences  not  clearly 
warranted  by  the  evidence,  in  favor  of 
a  distributee  who  has  had  ample  time 
and  opportunity  to  assert  his  rights, 
and  has  made  no  effort  to  do  so  until 
after  the  adrninistrator's  death.  Bogle 
V.  Bogle's  Adm'r,  23  Ala.  544. 

62.  Where  a  decree,  which  is  free 
from  error  on  its  face,  does  not  appear, 
and  is  not  shown  by  bill  of  exceptions, 
to  be  based  on  an  account  which  is 
copied  in  the  transcript,  the  appellate 
court  will  not  indulge  the  presumption 
that  it  was  founded  on  that  account, 
and  on  that  presumption  reverse  it. 
Williams  and  Wife  v.  Gunter,  28  Ala. 
681. 


63.  Where  the  record  shows  that 
the  decedent  left  a  widow,  and  the 
final  decree  excludes  lier  from  all  par- 
ticipation in  the  distribution  of  the 
estate,  without  any  reason  therefor 
being  assigned,  it  will  not  be  intended, 
because  the  decree  so  recites,  that 
those  to  whom  distribution  is  made 
"are  the  sole  distributees  of  said  es- 
tate," but  the  recital  will  be  regarded 
as  the  assertion  of  an  erroneous  legal 
proposition.  Crothers  v.  Heirs  of  Ross, 
17  Ala.  816. 

64.  An  administrator,  who  reports 
the  estate  insolvent,  thereby  becomes 
the  actor,  and  is  chargeable  with  notice 
of  all  the  subsequent  proceedings  in 
the  cause.     lb. 

65.  Where  the  decision  of  a  pending 
cause  is  suspended,  by  consent,  until 
the  decision  of  the  supreme  court  in 
another  cause  between  the  same  par- 
ties can  be  had,  and  the  decree  after- 
wards rendered  recites  that  the  opin- 
ion had  been  received,  it  will  be  in- 
tended that  the  decree  was  rendered 
in  open  court,  in  the  presence  of  the 
parties  or  their  counsel.  Burden  v. 
Stein,  25  Ala.  455. 

VI.  Judgment  ix  Error. 

66.  An  error  in  the  imposition  of 
costs  will  be  corrected,  on  error,  at 
the  appellant's  costs.  Burden  v.  Stein. 
25  Ala.  455. 

67.  A  mistake  in  the  christian  name 
of  a  party,  when  the  true  name  ap- 
pears in  the  record,  will  be  corrected 
at  the  appellant's  costs.  McBroom's 
Adm'rs  V.  McBroom's  Creditors,  19  Ala. 
173. 

68.  When  a  petition  for  dower  is 
defective,  for  the  want  of  proper  par- 
ties and  necessary  allegations,  the 
cause  will  be  remanded,  that  the  proper 
amendments  may  be  made.  Martin's 
Heirs  v.  Martin,  22  Ala.  86. 

69.  On  the  reversal  of  a  decree  re- 
jecting the  probate  of  a  will,  the  cause 
having  been  heard  before  the  judge 
without  the  intervention  of  a  jury, 
although  the  appellate  court  miglit 
(Code,  \  3034)  render  the  decree  which 
the  probate  court  ought  to  have  ren- 
dered, the  safer  practice  is  to  remand 
the  cause.  Wells  v.  Bransford.  28  Ala. 
200. 

70.  In   revising   the   action   of  the 
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probate  court,  under  the  act  of  1850, 
upon  questions  of  fact  growing  out  of 
administrations,  the  appellate  court 
will  look  to  the  whole  evidence,  if  it 
is  to  be  found  in  the  record,  and  will 
not  remand  the  cause  for  another  trial, 
if,  rejecting  testimony  w|iich  may  have 
been  illegally  admitted,  enough  re- 
mains to  sustain  the  decree.  Bogle  v. 
■Bogle's  Adm'r,  23  Ala.  .544. 

71.  It  is  competent  for  the  appellate 
court  to  declare  the  proceeding  regu- 
lar to  a  certain  point,  and  to  reverse 
from  the  point  at  which  the  first  irreg- 
ularity or  err(;>r  intervened  ;  but  when 
the  decree  is  generally  reversed  and 
remanded,  the  decree  is  vacated  in  toto, 
and  the  parties  then  stand  in  precisely 
the  same  situation  as  if  it  had  never 
been  rendered.  Jones  v.  Dyer  ^'  Wife, 
20  Ala.  273. 

72.  To  authorize  a  reversal,  on  ac- 
count of  a  supposed  erroneous  decis- 
ion of  the  primary  court  in  the  rejec- 
tion of  evidence,  it  must  be  shown 
that  the  fact  intended  to  be  established 
by  such  evidence  was  material  to  the 
decision  of  the  case  then  under  con- 
sideration,    lb. 

73.  A  decree  will  not  be  reversed 
on  account  of  an  error  which  is  not 
prejudicial  to  the  appellant.  Smith  v. 
Martin's  Executors,  18  Ala.  819. 

74.  But  injury  will  be  presumed 
from  error,  unless  the  record  itself 
rebuts  the  presumption,  and  affirma- 
tively shows  that  no  injury  could  have 
resulted.  Mims  v.  Sturdevant  ^'  Wife, 
23  Ala.  664. 

75.  The  sustaining  of  a  demurrer  to 
a  special  plea,  on  the  trial  of  an  issue 
to  test  the  validity  of  a  will,  when  the 
contestant  had  the  benefit  of  the  same 
facts  under  his  other  pleas,  is  not  an 
available  error,  being  at  most  error 
without  injurj'.  Dunlap  v.  Robinson, 
28  Ala.  100. 

76^  Where  the  record  shows  a  clear 
and  iinequivocal  charge,  excluding 
from  the  consideration  of  the  jury 
illegal  evidence  which  had  been  pre- 
viously admitted,  the  admission  of  the 
evidence  is  at  most  error  without  in- 
jury. Ftoreifs  Executors  v.  Florey,  24 
Ahi.  241. 

77.  The  admission  of.  rebutting  evi- 
<lcnce  before  that  has  been  offered 
wliich  it  is  intended  to  rebut,  though 
irregular,  is  at  most  error  without  iu- 


jury,  when  the  apposite  party  admits 
that  he  will  offer  such  evidence,  and 
the  record  shows  that  it  was  subse- 
quently introduced.  Ross  v.  Pearsonr 
21  Ala.  473. 

78.  The  appellate  court  will  not 
reverse,  on  account  of  the  misdirec- 
tions of  the  judge  to  the  jury,  on  the 
trial  of  an  issue  of  fact,  where  the 
awarding  of  such  issue  is  discretionarj' 
with  the  court,  when  the  verdict  is  in 
conformity  with  the  evidence,  and  the 
final  decree,  based  upon  the  verdict^ 
is  the  same  as  it  should  have  been 
without  it.  Milam  v.  Ragland,  19'  Ala, 
85. 

79.  The  want  of  "  due  notice,"  on 
the  trial  of  a  writ  of  ad  quod  damn-unrtr 
is  not  available  on  error,  when  the 
appellant  was  present,  unless  he  affirror- 
atively  shows  that  the  notice  given 
him  was  too  short  to  enable  him  to 
prepare  for  the  protection  of  his  in- 
terests.   Burden  v.  Stein,  25  Ala.  455, 


ESCHEATS. 

(Statutory  Provisions  :    Code,  §§-2064— 74  ;    Clay's 
Digest,  189-91,  ^§1-13.) 

1.  Lands,  patented  by  the  United 
States  to  an  alien,  on  his  death  leaving 
no  inheritable  blood,  escheat  to  the 
State,  and  do  not  revert  to  the  United 
States.  Etheridge  v.  Doe  d.  Malemprer 
18  Ala.  565. 

2.  However  true  may  be  the  doc- 
trine, that  a  legislative  gi-ant  of  land 
by  the  United  States,  to  an  alien  and 
his  heirs, necessarily  confers  the  power 
to  enjoy  and  transmit  it,  it  does  not 
hold  good  as  to  patents,  issued  by  the 
ministerial  officers  of  the  government, 
upon  ordinary  purchases  by  an  alien 
of  the  public  domain,     lb. 

3.  The  act  of  1844,  (Session  Acts 
1843-4,  p.  56,)  for  the  relief  of  Francis 
Malempre,  is  an  unconditional  legisla- 
tive grant  to  him  of  all  the  lands  of 
which  Christopher  Vanner  died  seized 
and  possessed  ;  but  said  Christopher, 
at  the  death  ol  his  brother  John,  being 
incapable,  by  reason  of  alienage,  of 
inheriting  tlie  lands  of  the  latter,  and 
consequently  having  never  acquired 
the  legal  seizin  thereof,  such  lands  did 
not  jiass  by  the  act.     lb. 

4.  The   property   of  a   free  negro, 
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who  dies  intestate,  leavin;:;  no  persons 
who  can  claim  as  hcirs-at-law,  csclicats 
to  tlie  State  ;  and  if  tlie  State  after- 
wards relinquislies,  by  statute,  all  its 
rights  to  the  intestate's  children,  born 
-of  two  female  slaves  with  whom  he 
cohabited,  neither  set  of  children  is  in 
•a  condition  to  insist  on  the  necessity 
of  an  inquisition  to  vest  title  in  the 
■State.  Malinda  and  Sarah  v.  Gardner, 
.24  Ala.  719. 

5.  Slaves,  which  have  escheated  to 
the  State,  may  be  emancipated  by  stat- 
ute ;  and  the  validity  of  the  act  can 
•only  be  questioned  by  one  who  shows 
a  right  of  property  in  himself,     lb. 


ESTATES  OF  DECEDENTS. 

^(Statutory  Provisions-:  -Code,  §5)  1572-88, 1657-1827, 
1867-1941  ;  Clay's  Digest,  191-9,  §§  1-37.) 

I.  Administration. 

II.  Descent  and  Distribution. 

1.  Governed  by  what  law. 

2.  Who  may  inherit. 

3.  How  Property  descends. 

III.  Keeping  Estate  together  under 
Will  or  Statute. 

IV.  Marshaling    Assets, — See  same 
title  in  Part  III. 

V.  Payment  of   Debts. — See  Execu- 

tors and  Administrators,  V,  2. 

VI.  Sales  op  Personalty. 

VII.  Saxes  of  Realty. 

VIII.  Settlement. — S^e    Executors 
AND  Administrators,  XI. 


I.  Administration. 

1.  It  is  the  duty  of  the  probate  court, 
on  the  application  of  a  creditor  or 
other  interested  person,  to  commit  an 
estate  to  administration ;  and  if  the 
court  improperly  refuses,  the  party's 
remedy  is  by  mandamus.  Brennan's 
Adm'r  v.  Harris,  20  Ala.  185. 

2.  The  action  of  the  probate  court, 
in  granting  letters  testamentary  or  of 
administration,  though  conclusive  in 
those  cases  in  which  it  has  the  power 
to  act,  may,  like  the  sentences  of  all 
other  courts,  be   assailed  for  w^ant  of 


jurisdiction      Miller   v.   Jones'   Adm'r, 
26  A  la.  247. 

li.  If  property  belonging  to  the  estate 
is  brought  into  any  county  of  this  State 
after  tlie  intestate's  death,  although  he 
was  not  a  resident  of  this  State,  and 
had  no  property  here  at  the  time  of 
his  death,  the  pro})ate  court  of  that 
county  has  jurisdiction  to  grant  ad- 
ministration on  it.     lb. 

4.  The  fact  that  there  is  property  in 
the  county  belonging  to  the  estate, 
and  not  the  allegation  of  the  jietition, 
gives  the  court  jurisdiction.     Ih. 

5.  But  the  court  has  no  jurisdiction 
of  property  which  was  at  the  testator's 
domicile  in  another  State  at  the  time 
of  his  death,  and  which  was  afterwards 
removed  here  by  the  executor.  Var- 
ner  v.  Bevil,  17  Ala.  286. 

6.  Where  a  foreign  executrix,  to 
whom  a  life  estate  in  slaves  is  be- 
queathed in  another  State,  there  qual- 
ifies, and  takes  possession  of  them, 
her  subsequent  removal  to  this  State, 
with  the  slaves,  does  not  invest  the 
orphans'  court  with  jurisdiction  to 
grant  administration  on  the  estate. 
Ramey  v.  Green,  18  Ala.  771. 

7.  As  to  the  validity  of  the  grant  of 
administration  on  the  estate  of  a  living 
man,  wdio  is  supposed  to  be  dead. 
Duncan  q  Hooper  v.  Steicart,  25  Ala. 
408. 

8.  As  a  general  rule,  the  distributees, 
or  next  of  kin,  can  maintain  no  suit, 
either  at  law  or  in  equity,  for  the  mere 
purpose  of  distribution,  until  adminis- 
tration has  been  granted  on  the  dece- 
dent's estate.  Gardner  v.  Gantt,  19 
Ala.  66G  ;  Frowner  v.  Johnson,  20  Ala. 
477  ;  Hall's  Distributees  v.  Andrews,  17 
Ala.  40  ;  McConica  v.  Cannon,  25  Ala. 
462  ;  Lockhart  and  Wife  v.  Cameron, 
29  Ala.  355  ;  Plunkctt  v.  Kelly,  22  Ala. 
655. 

9.  But  there  are  cases,  in  which  ad- 
ministration may  be  dispensed  with. 
Prater  v.  Stinson  and  Wife,  26  Ala.  456; 
Marshall  v.  Crow's  Adm'r,  29  Ala.  278  ; 
Vanzant  v.  3Iorris,  25  Ala.  285  ;  Carter 
and  Wife  v.  Balfour's  Adm'r,  19  Ala. 
8l4. 

For  other  decisions,  which  might  be 
referred  to  this  title,  as  to  the  rights.- 
powers,  duties,  etc.,  of  executors  and 
administrators,  see  Executors  and 
Administrators. 
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II.  Descent  and  Distribution. 
1.  Governed  by  what  law. 

10.  Each  State  has  the  right  to  enact 
laws  regulating  the  descent  of,  and 
succession  to,  property  within  its 
limits,  and  to  determine  who  shall  take 
in  default  of  heirs.  Etheridge  v.  Doe  v. 
Malcmpre,  18  Ala.  565. 

11.  The  testamentary  disposition  of 
real  property  is  governed  by  the  law 
of  the  place  where  it  is  situated,  and 
that  of  personalty  by  the  law  of  the 
testator's  domicile.  Varner  v.  Bevil, 
17  Ala.  286. 

2.   Who  may  inherit. 

12.  At  common  law,  the  right  to  in- 
herit was  dependent  upon  the  duties 
which  devolved  on  the  natural-born 
subject,  in  return  for  the  protection 
supposed  to  be  afforded  him  by  the 
sovereign,  and  sprang  directly  from 
the  obligation  of  fealty,  which,  under 
the  feudal  system,  was  required  of  the 
\assal;  and,  although  the  reasons  on 
which  the  rule  was  founded  have  in  a 
great  measure  ceased,  yet  the  rule 
still  exists,  and  under  its  operation  all 
persons  entitled  to  take  by  inheritance 
at  common  law,  unless  inhibited  by  our 
statutes  either  expressly  or  by  neces- 
sary implication,  possess  the  same 
right  here.  Tannis  v.  Doe  d.  St.  Cyre, 
21  Ala.  449. 

13.  Previous  to  the  act  of  1832,  a 
free  negro  might  inherit  lands  in  this 
State  ;  whether  he  can  inherit,  where 
the  descent  was  cast  upon  him  after 
the  passage  of  that  law,  he  not  being 
a  resident  of  this  State  on  the  first 
day  Of  February,  1832,  quarel     lb. 

14.  A  slave,  who  was  emancipated 
prior  to  the  passage  of  the  act  of  1834, 
(Clay's  Digest,  545,  |?  37-8,)  may  hold 
lands  in  this  State.     lb. 

15.  A  free  negro,  who  was  an  inhab- 
itant of  Florida  at  the  date  of  the 
treaty  by  which  Spain  ceded  that  ter- 
ritory to  the  United  States,  lost  the 
character  of  an  alien  by  the  operation 
of  that  treaty,  and,  if  not  incapacitated 
by  the  laws  of  the  State  in  which  the 
lands  were  situated,  would  be  entitled 
to  take  by  descent.     lb. 

16.  An  alien,  unless  permitted  by 
statute,  cannot  inherit   lands  situated 


within  this  State.     Etheridge  v.  Doe  d. 
Malempre,  18  Ala.  565. 

17.  The  act  of  1844  for  the^  relief  of 
Francis  Malempre,  (Sess..  Acts  1843^^ 
p.  56,)  is  an  nnconditional  legislative 
grant  to  him  of  all  the  lands  of  which 
Christopher  Vanner  died  seized  and 
possessed  ;  but  said  Christopher  being 
incapable,  by  reason  of  alienage,  at 
the  death  of  his  brother  John,  of  in- 
heriting the  lands  of  the  latter,  and 
consequently  having  never  acquired 
the  legal  seizin  thereof,  such  lands  did 
not  pass  by  said  act.     lb. 

18.  Since  slaves  cannot  contract 
marriage,  the  children  of  ^  free  negro, 
by  a  slave  woman,  cannot  inherit  prop- 
erty from  their  father.  Malinda  and 
Sarah  v.  Gardner,  24  Ala.  713, 

3.  How  Property  descends.    > 

19.  When  an  intestate  leaves  no 
children  or  their  descendants,  the 
children  of  a  deceased  brother  or  sis- 
ter of  the  half  blood  occupy  "the  same 
degree"  of  relationship  as  the  surviv- 
ing brothers  and  sisters,  and  take,  by 
right  of  representation,  the  share 
which  their  ancestor,  if  living,  would 
have  taken.  Stallworth  v.  Stallworth, 
29  Ala.  76. 

20.  On  the  death  of  the  wife,  intes- 
tate, having  a  separate  estate  secured 
by  law,  the  husband  is  entitled  (Code, 
§  1990)  to  one  half  of  the  personalty 
absolutely,  whether  in  possession  or 
not.  Marsliall  v.  Crow's  Adm'r,  29  Ala. 
278. 

21.  The  provisions  of  the  Code,  reg- 
ulating the  distribution  of  the  separate 
estate  of  a  married  woman,  dying  in- 
testate, do  not  apply  to  separate  estates 
created  bj'  deed  before  the  1st  March, 
1848,  although  the  marriage  took  place 
after  that  day  ;  and  the  husband,  in 
such  case,  takes  nothing  under  the 
statute.  Willis  v.  Cadenhead,  28  Ala. 
472. 

22.  Under  the  provisions  of  the 
"married-woman's  law"  of  1850,  the 
Jiusband  is  entitled,  on  the  death  of 
the  wife,  intestate,  to  one  half  of  the 
separate  estate  secured  to  her  under 
that  act  or  the  act  of  1848  ;  but  he 
takes  nothing,  under  this  statute,  in 
property  which  vested  in  the  wife,  by 
bequest,  before  the  passage  of  the  act 
of  1848,  although  the  period  of  its  dis- 
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tribution   did   not  arrive   until  1854. 
Hardy  v.  Boaz,  29  Ala.  1G8. 

23.  If  the  wife  dies  intestate  as  to  a, 
portion  of  her  estate  only,  her  husband 
is  entitled,  under  the  acts  of  1848  and 
1850,  to  one  half  of  the  personalty 
undisposed  of.  Bryan  and  Wife  v. 
Weems,  25  Ala.  195. 

24.  Under  an  ante-nuptial  agreement, 
stipulating  that  the  wife,  "  during  her 
natural  life,  shall  have  the  sole  man- 
agement and  control "  of  the  slaves 
owned  by  her  before  marriage,  "  with 
the  exclusive  right  to  dispose  of  the 
same  at  her  death,"  thereby  vesting 
the  entire  estate  in  the  wife  for  her 
separate  use, — on  her  death  without 
disposing  of  the  slaves,  prior  to  the 
passage  of  the  act  of  1848,  the  slaves 
went  to  her  administratrix  and  next  of 
kin,  and  not  to  her  surviving  husband. 
Randall  v.  Shrader,  20  Ala.  328. 

25.  Under  the  act  of  1846,  the  prop- 
erty possessed  by  the  wife  at  the  time 
of  the  marriage  vested  in  the  husband, 
subject  to  the  payment  of  her  debts 
contracted  dum  sola ;  and  on  his  death 
passed  to  his  personal  representative, 
subject,  after  payment  of  the  liabilities 
which  had  attached  to  it,  to  distribu- 
tion under  the  general  law.  Maynard 
V.  Williams,  17  Ala.  676. 

26.  The  title  of  the  heirs  at-law  or 
next-of-kin  can  only  be  defeated  by  a 
testamentary  disposition  of  the  prop- 
erty :  if  any  portion  of  it  remains 
undisposed  of  by  will,  they  are  entitled 
to  it,  notwithstanding  it  may  appear 
that  the  testator  did  not  intend  that 
they  should  succeed  to  it.  Denson  and 
Wife  V.  Autrefs  Executor,  21  Ala.  205. 

27.  The  right  of  an  Indian  reservee, 
which  has  not  been  sold  or  abandoned, 
descends  to  his  heirs-at-law.  Rowland 
and  Heifner  v.  Ladiga's  Heirs,  21  Ala.  9. 

28.  Land-warrants,  granted  under 
acts  of  congress,  unless  specifically  de- 
vised, pass  to  the  heirs-at-law.  Atwood's 
Heirs  V.  Beck,  21  Ala.  590. 

29.  Real  estate,  acquired  by  the  tes- 
tator after  the  execution  of  his  will, 
descends  to  the  heirs-at-law.     lb. 

30.  When  land  is  sold,  under  an 
order  of  court,  for  the  payment  of  the 
debts  of  the  estate,  and  a  surplus  re- 
mains after  paying  all  the  debts,  it 
goes  to  the  heirs,  as  the  land  itself 
would  have  gone.  Williamson  and 
Wife  V.  Ma^on'^23  Ala.  488. 


31.  Whether  the  real  estate  of  a 
partnership,  in  the  absence  of  an  agree- 
ment or  other  act  giving  it  the  impress 
of  personalty,  descends  to  the  lieirs- 
at-law,  or  to  the  personal  representa- 
tive, on  the  death  of  one  of  the  part- 
ners, qucere  1  Lang's  Heirs  v.  Waring, 
17  Ala.  145. 

32.  In  such  case,  the  legal  title  to 
the  share  of  the  deceased  partner  de- 
scends to  his  heirs-at-law,  and  a  court 
of  law  cannot  regard  or  protect  the 
mere  equities  of  others.  Andrew's 
Heirs  V.  Brown's  Adrn'r,  21  Ala.  437. 

33.  In  a  court  of  equity,  however, 
the  real  estate  of  the  firm,  purchased 
with  partnership  funds,  and  for  part- 
nership purposes,  is  considered  per- 
sonal property  ;  to  this  extent,  at  least, 
that  the  surviving  partner  has  a  claim 
upon  it  for  that  purpose,  which  is  su- 
perior to  the  title  of  the  widow  and 
heirs  of  the  deceased  partner.  lb  ; 
Lang's  Heirs  v.  Waring,  25  Ala.  625 ; 
see,  also,  Owens  v.  Collins  ^  Langworthy, 
23  Ala.  837. 

34.  But  the  legal  title  is  still  left  un- 
disturbed, except  so  far  as  may  be 
necessary  to  protect  the  equitable 
rights  of  the  respective  partners. 
Lang's  Heirs  v.  Waring,  25  Ala.  625. 

35.  The  statutes,  authorizing  the 
personal  representative  to  sell  or  rent 
the  decedent's  lands,  do  not,  per  se,  in- 
tercept the  passing  of  the  estate  to 
the  heirs  or  devisees,  who  may  conse- 
quently assert  their  title,  with  all  its 
incidents,  until  the  statutory  power  is 
exercised.  Chighizola  v.  LeBaron,  21 
Ala.  406. 

36.  The  heir  may  maintain  an  action 
for  rents  accruing  after  the  death  of 
his  ancestor,  whose  estate  has  been 
declared  insolvent,  if  neither  the  ad- 
ministrator nor  creditors  interpose 
any  obstacle.  Branch  Bank  at  Mobile 
V.  Fry,  23  Ala.  770. 

37.  But  if  an  administrator  rents 
out  the  plantation  on  which  his  intes- 
tate resided  at  the  time  of  his  death, 
before  the  widow's  dower  has  been 
assigned  to  her,  the  heirs  cannot  main- 
tain an  action  against  him  for  the  rents. 
McLaughlin  v.  Godwin,  23  Ala.  846. 

38.  When  a  bond  for  title  shows  that 
the  title  is  (not  in  the  obligor,  but)  in 
a  third  person,  and  the  obligor  never 
procures  a  conveyance  of  it  either  to 
himself  or  the  obligee,  the  heir  of  the 
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obligee  does  not  take  the  land  by  de- 
scent, nor  can  he  sue  for  a  breach  of 
the  condition,  whether  that  breach 
hapiJened  before  or  after  the  death  of 
his  ancestor.  Allen  v.  Greene,  19  Ala. 
34. 

39.  The  title  to  personal  property 
descends  to  the  personal  representa- 
tive, and  tlie  pa.'ties  beneficially  inter- 
ested take  as  distributees  under  the 
statute.  Randall  v.  Lang,  23  Ala.  751; 
Lockhart  and  Wife  v.  Cameron,  29  Ala. 
355. 

40.  The  executor  or  administrator, 
as  respects  the  personalty,  is  the  only 
representative  that  the  law  will  regard, 
and  his  rights  to  it  are  exclusive.  Be- 
attie  V.  Abercromhie,  18  Ala.  9. 

41.  The  distributees  can  maintain  no 
suit,  either  at  law  or  in  equity,  for  the 
mere  purpose  of  distribution,  until 
letters  of  administration  have  been 
granted  on  the  estate  of  the  decedent. 
Hall's  Distributees  v.  Andrews,  17  Ala. 
40 ;  Gardner  v.  Gantt,  19  Ala.  G66 ; 
Plunkett  V.  Kelly,  22  Ala.  655  ;  Frowner 
V.  Johnson,  20  Ala.  477  ;  McConico  v. 
Cannon,  25  Ala.  462. 

42.  But  there  are  cases  in  which 
administration  may  be  dispensed  with. 
Carter  and  Wife  v.  Balfour's  Adm'r, 
19  Ala.  814  ;  Vanzant  v.  Morris,  25  Ala. 
285  ;  Prater  v.  Stinson  and  Wife,  26 
Ala.  456  ;  Marshall  v.  Crow's  Adm'r,  29 
Ala.  278. 

43.  The  title  to  personalty,  at  com- 
mon law,  was  cast  upon  the  decedent's 
personal  representative,  and  not  upon 
his  next  of  kin  ;  and  the  statutes  of 
Virginia,  as  shown  in  the  record  in 
this  case,  have  not  changed  this  prin- 
ciple of  the  common  law.  Reese  v. 
Harris,  27  Ala.  301. 

44.  By  the  laws  of  Louisiana,  on  the 
death  of  a  person  possessed  of,  or 
entitled  to  property,  real  or  personal, 
the  right  to  the  property  descends  to 
his  heirs  ;  but  the  heir  is  not  obliged 
to  accept  the  succession,  and  the  right 
does  not  vest  (that  is,  become  fixed 
and  without  suspense)  in  him,  until  he 
does  some  act  accepting  the  succes- 
sion. Miller  v.  Jones'  Adm'r,  29  Ala. 
174. 

45.  Where  one  of  several  residuary 
legatees,  who  take  in  common,  dies 
before  the  testator,  his  legacy  does 
not  survive  to  his  co-legatees,  but  goes 
to  the  testator's  next-of-kin  under  the 


statute  of  distribution.  Bendall's  Dis- 
tributees V.  Bendall's  Adm'r,  24  Ala.  295; 
Hamlet  v.  Johnson,  26  Ala.  557. 

46.  A  bequest  in  trust  for  certain 
slaves,  whom  the  testator  attempts  by 
will  to  emancipate,  being  void,  the 
property  bequeathed  falls  into  the 
general  residuum  for  distribution. 
Pool  V.  Harrison,  18  Ala.  515. 

47.  Slaves,  to  whom  the  testator 
attempted  to  bequeath  their  freedom, 
go  to  the  residuary  legatee  under  the 
will,  and  not  to  the  next-of-kin  under 
the  statute  as  property  imdisposed  of 
by  the  will.  Roberson's  Heirs  v.  Rober- 
son's  Executors,  21  Ala.  273. 

48.  But  where  one  of  the  residuary 
legatees  is  a  slave  woman,  she  herself, 
with  her  portion  of  the  legacj',  is  to 
be  regarded  as  property  not  disposed 
of  by  the  will,  and  therefore  distribu- 
table under  the  statute.  Abercrombie's 
Executor  v.  Abercrombie's  Heirs,  27  Ala. 
489. 

49.  Where  propertj'^  is  bequeathed 
to  an  executor,  in  trust  for  a  specific 
object,  which  fails  or  is  declared  in- 
valid, a  resulting  trust  arises  in  favor 
of  the  next-of-kin.     lb. 

50.  Under  a  gift  mortis  causa,  the 
donee  claims  directly  from  the  donor  ; 
and,  though  the  property  may  be  liable, 
after  the  donor's  death,  to  the  payment 
of  his  debts,  it  is  not  liable  to  the 
claims  of  his  distributees.  Gaunt  and 
Wife  V.  Tucker's  Executors, 18  Ala.  27. 

51.  When  no  provision  is  made  lor 
the  wife  by  her  husband's  will,  she 
may  claim  the  provision  which  the  law 
makes  for  her,  without  dissenting  from 
the  will.     Turner  v.  Cole,  24  Ala.  364. 

52.  Adultery  on  the  part  of  the  wife 
is  no  bar  to  her  claim  for  a  distribu- 
tive share  in  her  husband's  estate  un- 
der the  act  of  1812.     Ih. 

As  to  the  right  of  dower,  and  the 
widow's  rights  before  her  dower  is 
assigned,  see  title  Dower. 

III.  Keeping  Estate  together  under 
Will  or  Statute. 

53.  The  statute  which  authorizes  the 
slaves  of  which  a  decedent  was  pos- 
sessed at  the  time  of  his  death,  and 
which  were  employed  in  making  a 
crop,  to  be  continued  on  the  plantation 
in  his  occupation  until  the  close  of  tliQ 
year,  cmbraoes  all  the  plantations  be- 
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longing  to  and  cultivated  by  him  at 
that  time.  Pinckard's  Distributees  v. 
Pinckard's  Adm'rs,  24  Ala.  250. 

54.  Under  tliis  statute,  tlie  adminis- 
trator is  authorized  to  furnish  the 
widow  and  children  of  tlic  decedent 
with  all  things  necessary  to  their  com- 
fortable support,  according  to  their 
respective  condition  and  wants  ;  but 
he  must  keep  an  account  against  each, 
to  be  charged  upon  his  respective  dis- 
tributive sharp ;  and  such  expenses 
only  as  are  indispensable  to  the  culti- 
vation of  the  plantation,  are  a  charge 
upon  the  estate,  to  be  deducted  from 
the  proceeds  of  the  crops.     lb. 

55.  The  domestic  servants,  employed 
about  the  household  at  the  time  of  the 
decedent's  death,  may  be  allowed  to 
remain  with  the  family,  until  the  end 
of  the  year,  for  their  use,  free  of 
charge :  the  town  residence  of  the 
family,  and  the  plantation  a  few  miles 
distant,  constitute  but  one  establish- 
ment,    lb. 

56.  Where  an  estate  is  directed  by 
the  will  to  be  kept  together  until  the 
testator's  youngest  child  becomes  of 
age,  (1845,)  and  the  administrator  with 
the  will  annexed  rents  out  the  real 
estate,  or  cidtivates  it  for  his  own  ben- 
efit, he  is  chargeable  with  the  rents  on 
final  settlement,  although  the  adminis- 
tration commenced  prior  to  the  pas- 
sage of  the  act  of  1839,  and  although 
final  settlement  was  not  made  at  the 
time  appointed  by  the  will.  Smith's 
Distributees  v.  King,  22  Ala.  558. 

57.  Where  an  administrator  is  au- 
thorized by  an  order  of  court  to  keep 
the  estate  together  for  the  term  of  ten 
years,  he  is  entitled  to  an  allowance 
for  reasonable  expenses  incurred  in 
the  erection  of  suitable  and  necessary 
■buildings.  Gerald  and  Wife  v.  Bunkle  u, 
17  Ala.  170. 

58.  If  the  administrator  continues, 
without  authority,  to  employ  the  slaves 
of  the  estate  in  the  business  in  which 
they  were  engaged  at  the  time  of  the 
intestate's  death,  the  distributees  may 
elect  to  take  their  hire  or  the  profits 
realized  :  if  the}'  elect  the  hire,  it  is 
an  abandonment  of  the  profits ;  and  if 
the  profits,  they  must  allow  for  all 
reasonable  expenses  incurred  in  ma- 
king them.  McCreliss'  Distributees  v. 
Hinkle,  17  Ala.  459. 

As   to  the   compensation  to  which 


the  personal  representafite  is  entitled, 
where  tlie  estate  is  kept  together  under 
the  statute  or  will,  sec  Execltohs  a,\d 

ADiMINISTKATOIlS. 

IV.  Mars(Ialing  Assets. — See  same  title 

in  Pakt  III. 

V.  Payment  of  Debts. — See  Executors 

AND  Administrators,  V,  2. 

VI.  Sales  of  Personalty. 

59.  The  orphans'  court,  as  to  its 
power  to  order  a  sale  of  personal 
property  belonging  to  an  estate,  which 
is  derived  exclusively  from  the  act  of 
1809,  (Clay's  Digest,  223, 1 13,)  is  a  court 
of  special  or  liniited  jurisdiction  ;  con- 
sequently, its  records,  when  collaterally 
assailed,  must  affirmatively  show  the 
facts  necessary  to  sustain  its  jurisdic- 
tion. Wyatt's  Adm'r  v.  Rambo,  29  Ala. 
510. 

60.  The  order  of  sale  must  appear 
to  have  been  granted  on  the  petition 
of  the  administrator,  and  must  allege 
or  show  that  a  sale  was  necessary.  lb. 
(Overruling  Wijatt's  Adm'r  v.  Steele,  26 
Ala.  639,  in  which  it  was  held,  that  the 
granting  of  the  order  of  sale  implied 
the  previous  judicial  ascertainment  of 
the  fact  that  a  sale  was  necessary'.) 

61.  But,  when  the  order  does  not 
appear  on  its  face  to  have  been  grant- 
ed on  the  application  of  the  adminis- 
trator, that  fact  will  be  presumed  after 
the  lapse  of  twenty  years.  Lay's  Ex- 
ecutor v.  Lawson's  Adm'r,  23  Ala.  377. 

62.  Under  an  order  to  sell  all  "  the 
perishable  property"  of  the  estate,  the 
administrator  sold  all  the  personal 
property,  including  slaves,  and  made 
due  return  of  his  proceedings,  which 
was  received  by  the  court,  and  ordered 
to  be  recorded.  Held,  in  an  action  by 
the  succeeding  administrator  for  the 
recovery  of  one  of  the  slaves,  that  the 
term  "perishable  property,"  as  applied 
to  decedent's  estates,  not  having  a 
statutory  definition,  the  order  of  sale 
should  receive  the  same  construction 
given  to  it  by  the  court  and  parties, 
and  that  the  sale  passed  the  legal  title 
to  the  slaves.  Steele  v.  Wijatt's  Adm'r, 
23  Ala.  764 ;  S.  C,  26  Ala.  639. 

63.  The  validity  of  a  sale,  under 
such  an  order,  if  conducted  publicly 
and  according  to  law,  is   not  afiected 
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by  the  administrator's  opinion,  or  be- 
lief, that  the  order  did  not  authorize 
him  to  sell  the  slaves.     lb. 

64.  The  failure  of  the  purchaser  to 
give  "  bond  with  approved  security," 
does  not  render  the  sale  void  ;  the 
statutory  requisition  being  directory 
only,  and  not  mandatory.  Lay's  Exec- 
utor V.  Lawson's  AdrnW,  23  Ala.  377. 

65.  An  unauthorized  sale  by  an  ad- 
ministrator, is  void,  and  does  not  con- 
fer on  the  purchaser  a  title  which  is 
available  against  a  succeeding  admin- 
istrator. Wyatt's  Adm'r  v.  Rambo,  29 
Ala.  510  ;  Swink's  Adm'r  v.  Snodgrass, 

17  Ala.  653  ;  see,  also,  Hopper  «.  Steele, 

18  Ala.  828. 

66.  On  petition  for  the  distribution 
of  slaves,  if  the  number  of  distributees 
exceeds  the  number  of  slaves  to  be 
divided,  the  court  may  order  a  sale  in 
the  first  instance,  without  the  appoint- 
ment and  report  of  commissioners. 
Hamlet  v.  Johnson,  26  Ala.  557. 

VII.   Sales  of  Realty. 

67.  Proceedings  in  the  orphans' 
court,  for  the  sale  of  realty,  are  in  the 
nature  of  a  proceeding  in  rem;  conse- 
quently, where  the  jurisdiction  of  the 
court  is  shown  to  have  attached,  the 
action  of  the  court  is  conclusive  until 
vacated,  and  caimot,  though  abounding 
with  errors  and  irregularities,  be  col- 
laterally impeached.  Cox  v.  Davis,  17 
Ala.  714 ;  Doe  d.  Saltonstall  and  Wife  v. 
Riley  and  Dawson,  28  Ala.  164  ;  Field's 
Heirs  V.  Goldsby,  28  Ala.  218;  Matheson's 
Heirs  V.  Hearin,  29  Ala.  210 ;  King  v. 
Kent's  Heirs,  29  Ala.  542. 

68.  Under  the  act  of  1818,  the  juris- 
diction of  the  court  attached,  on  its 
reception  of  a  petition  by  the  admin- 
istrator, stating  that  a  sale  of  the  real 
estate  would  be  less  injurious  than  a 
sale  of  slaves,  and  that  a  sale  of  a  por- 
tion of  the  estate  was  necessary  to 
discharge  debts.  Matheson's  Heirs  v. 
Hearin,  29  Ala.  210. 

69.  The  petition  may  also  be  filed  by 
the  widow.  King  v.  Kent's  Heirs,  29 
Ala.  542. 

70.  The  authority  to  order  a  sale, 
under  this  statute,  is  not  restricted  to 
the  estates  of  intestates,  but  extends 
to  the  estate  of  any  decedent.     lb. 

71.  A  description  of  the  lands,  in  the 
petition,  by  the   numbers  of  the  sec- 


tion, township  and  range,  "in  the  dis- 
trict of  lands  sold  at  Cahaba,"  suffi- 
ciently shows  their  location  within 
the  State  of  Alabama  ;  since  the  court 
will  take  judicial  notice  of  the  fact, 
that  Cahaba,  and  the  lands  withih  the 
district  subject  to  sale  at  that  place, 
are  within  this  State.     lb. 

72.  Where  the  petition  was  in  these 
words  :  "  Your  petitioner  is  satisfied 
that  said  estate  would  be  less  injured 
by  a  sale  of  real  estate  described  in 
the  petition,  than  by  a  sale  of  the 
slaves  belonging  to  the  estate.  If  the 
slaves  be  sold  to  pay  said  debts,  it  will 
leave  to  the  heirs  a  large  amount  of 
lands,  without  any  one  to  cijltivate  it ; 
but  if  said  lands  be  sold,  it  will  leave 
to  the  heirs  170  acres  of  land,  on  which 
your  petitioner  resides,  with  a  sufficient 
number  of  slaves  to  cultivate  it;  which 
is  a  matter  of  great  importance  to  said 
minors,  as  well  as  your  petitioner," — 
held,  that  the  averment,  although  it 
might  not  have  been  sufficient  on  de- 
murrer, was  sufficient,  when  collate- 
rally assailed,  to  sustain  the  jurisdic- 
tion of  the  court.  (Rice,  C.  J.,  dissent- 
ing.)    lb. 

73.  "  Your  petitioner  further  repre- 
sents, that  said  estate  is  indebted  to 
about  the  amount  of  34,000,  and  that 
it  would  probably  take  the  whole 
amount  of  the  slaves  of  said  estate  to 
pay  the  debts  of  the  same,"  held  a 
sufficient  averment  that  a  sale  was 
necessary  for  the  payment  of  debts,  lb. 

74.  The  order  of  sale  is  not  void, 
when  collaterally  attacked,  because 
made  in  vacation  ;  nor  because  it  fails 
to  prescribe  the  character  and  place 
of  sale,  and  the  notice  to  be  given. 
Matheson's  Heirs  v.  Hearin,  29  Ala.  210. 

75.  The  sale  itself  is  not  void,  when 
collaterally  attacked,  because  it  was 
not  made  on  the  premises;  nor  because 
the  administrator  failed  to  give  the 
statutory  notice.     lb. 

76.  Under  the  authority  conferred 
by  this  statute,  the  court  may  order  a 
sale  of  the  decedent's  inchoate  equity 
in  lands.  Vaughan  and  Hatcher  v.  Heirs 
of  Holmes  and  West,  22  Ala.  593. 

77.  Under  the  act  of  1822,  the  juris- 
diction of  the  court  attached,  on  its 
reception  of  a  petition  by  the  admin- 
istrator, alleging  a  deficiency  of  l)cr- 
sonal  assets  for  the  payment  of  debts, 
or  that  the   real  estate  could  not  be 
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"equally,  fairly,  and  beneficially  divi- 
ded," without  a  8ale  ;  and  asking  an 
order  of  sale.  Boe  d.  Salionstull  and 
Wife  V.  Riley  and  Dawson,  28  Ala.  164; 
Field's  Heirs  v.  Goldsby,  28  Ala.  218 ; 
Cox  V.  Davis,  17  Ala.  714. 

78.  The  failure  to  state  in  the  peti- 
tion tvhich  of  the  heirs  are  of  full  age, 
does  not  invalidate  the  proceedings. 
Field's  Heirs  v.  Goldsby,  28  Ala.  218. 

79.  The  failure  to  issue  citation  to 
the  resident  heirs,  or  to  make  publica- 
tion against  the  non-residents  ;  the 
failure  of  the  guardian  of  the  infant 
defendants  to  deny  the  allegations  of 
the  petition  ;  and  the  want  of  proof 
by  deposition  of  the  alleged  ground 
of  sale, — are  mere  irregularities,  which, 
although  they  might  be  sufficient  to 
reverse  the  proceedings  on  error,  have 
no  weight  in  a  collateral  attack,     lb. 

80.  The  failure  of  the  record  to  show 
that  the  guardian  ad  litem  of  the  infant 
heirs  accepted  the  appointment,  and 
the  absence  of  proof  by  the  record 
tliat  the  proper  notice  of  the  time  and 
place  of  sale  was  given,  are  also  mere 
irregularities.  Doe  d.  Saltonstall  and 
Wife  V.  Riley  and  Dawson,  28  Ala.  164. 

81.  Indefiniteness  and  discrepancies 
in  the  description  of  the  land,  in  the 
petition,  order  of  sale,  report  of  sale, 
and  commissioners'  deed,  will  not  in- 
validate the  sale,  when  enough  appears 
to  show  that  the  land  sold  and  convey- 
ed by  the  commissioners  was  compre- 
hended in  the  petition  and  order  of 
sale.     lb. 

82.  Where  the  jurisdiction  of  the 
court  otherwise  appears,  the  decree 
may  be  looked  to,  for  the  purpose  of 
ascertaining  whether  the  action  of  the 
court  was  predicated  upon  two  peti- 
tions separately  shown  in  the  record, 
or  whether,  as  might  have  been  done, 
one  was  regarded  as  amendatory  of 
the  other,  and  the  two  considered  as 
but  one  application.     lb. 

83.  It  is  not  necessary,  in  a  collateral 
proceeding,  that  the  petition  should 
be  shown  by  the  record  to  have  been 
filed  more  than  -  forty  days  before  the 
final  hearing.     Coxv.  Davis,  17  Ala.  714. 

S4.  Where  land  is  sold  under  the 
act  of  1822,  the  commissioners  have 
no  power  to  execute  a  conveyance  to 
the  purchaser,  vmtil  the  rendition  of  a 
final  decree,  confirming  their  report, 
and  directing  them  to  convey ;  their 


deed,  without  such  final. decree,  does 
not  divest  the  title  of  the  heirs.  Wal- 
lace V.  Hall's  Heirs,  19  Ala.  367. 

VIII.  Settlement. — See  Executors  and 
Administrators,  XI. 


ESTOPPEL. 

1.  There  can  be  no  estoppel,  where 
there  is  no  privity  ;  therefore,  a  set- 
tlement between  a  surviving  partner 
and  the  administrator  of  a  deceased 
partner,  in  which  the  former  accounts 
for  a  certain  sum  as  being  due  from  a 
debtor  to  the  firm,  does  not  estop  him, 
in  a  suit  against  the  debtor,  from  re- 
covering a  larger  amount.  Ross  v. 
Pearson,  21  Ala.  473. 

2.  The  recognition  by  the  wife,  after 
a  voluntary  separation  from  her  hus- 
band, of  his  right  to  marry  another 
woman,  or  of  the  validity  of  his  sup- 
posed subsequent  marriage,  does  not 
estop  her,  in  a  court  of  law,  from  as- 
serting her  claim  to  dower  after  his 
death.  Martin's  Heirs  v.  Martin,  22 
Ala.  86. 

3.  If  an  administrator  returns  slaves 
in  his  inventory,  as  belonging  to  the 
estate,  and  hires  them  out,  taking  notes 
payable  to  himself  as  administrator, 
he  is  not  thereby  estopped  from  so 
amending  his  inventory,  if  they  do  not 
belong  to  the  estate,  as  to  leave  them 
out.  McWilliams  v.  Ramsay,  23  Ala. 
813. 

4.  When  a  special  term  is  appointed, 
by  consent,  for  the  trial  of  an  issue 
respecting  the  validity  of  a  will,  the 
contestant  is  estopped  from  raising 
the  objection,  on  error,  that  the  cause 
could  not  be  heard  and  determined  at 
any  other  than  a  regular  term.  Walk- 
er V.  Jones,  23  Ala.  448. 

5.  All  orders  and  entries,  made  in 
the  regular  progress  of  a  cause  during 
term  time,  are  considered  as  emanating 
from  the  court,  import  absolute  verity, 
and  estop  the  parties  from  disputing 
their  correctness.  Deslonde  and  Jamef 
V.  Darrington's  Heirs,  29  Ala.  92. 

As  to  the  conclusiveness  and  effect 
of  decrees,  see  Decrees,  II. 
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EVIDENX'E. 


See  same  title  in  Part  IV 

».^mm..m. 

EXCEPTIONS. 
See  Bill  of  Exceptions. 


EXCEPTIONS.  .      [Part  IL 

EXECUTORS  &  ADMINISTRATORS. 


(Statutory  Provisions:  Code,  ^^  1657-1S-2T,  1876-82, 
1917-41  ;  Clay's  Digest,  5220-30,  §§  1-48.) 

I.  Appointment  and  Qualification. 

II.  Assent  to  Legacy. — See  Legacy 

AND  Devise,  II. 

III.  Authority  and  Rights. 

IV.  Compensation. 

V.  Duties  and  Liabilities, 


EXECUTIONS. 

(•statutory  Provisions:  Code,  §^  1921-3;  Clay's  Dig. 
304-5   ^^42-45.) 

1.  To  support  a  Ji.  fa.  against  the 
sureties  of  an  executor  or  administra- 
tor, it  is  indispensable  that  a  Ji.  fa. 
should  have  been  issued  against  their 
principal,  and  returned  "no  property 
found;"  otherwise  the  execution  against 
the  sureties  is  void,  and  ma.y  be  quashed 
on  motion.  Poacher  v.  Weisinger,  20 
Ala.  102. 

2.  The  record  must  show  the  decree 
against  the  principal,  the  bond  b}' 
which  the  sureties  have  become  liable, 
the  issue  of  a  fi.  fa.  on  the  decree 
against  the  jn-incipal,  and  its  return 
'•  no  property  found.''  Hanna  v.  Price, 
23  Ala.  826. 

3.  A  memorandum  on  the  margin  of 
the  execution  docket,  in  the  handwri- 
ting of  the  clerk,  is  not  evidence  of 
the  issue  and  return  of  an  execution, 
unless  proof  is  first  made  of  its  exist- 
ence at  one  time  and  subsequent  loss. 
lb. 

4.  If  the  decree  against  the  princi- 
pal embraces  some  items  which  ac- 
crued after  the  discharge  of  the  sure- 
ties, a  f.  fa.  cannot  be  issued  on  it 
against  them.  Hamner  x.  Mason,  24 
Ala.  480. 

.0.  Under  the  Code,  wdien  a  fi.  fa. 
against  an  executor  or  administrator 
has  been  returned  "no  property  found," 
a  fi.fa.  may  issue  against  him  and  his 
sureties,  but  the  court  is  not  authorized 
to  render  a  decree  against  the  sureties 
on  such  return  ;  and  if  one  of  the  sure- 
ties dies  before  the  return  against  the 
principal,  the  statutory  remedy,  as  to 
him,  entirely  fails.  Kirbifs  Adrtvr  v. 
Ander.o,  26  Ala.  466. 


1.  Assets. 

2.  Debts  and  Charges. 

3.  Devastavit. 

4.  Interest. 

5.  Joint  and  several  Liabilify. 

6.  Costs. 

VI.  Executors  de  son  tort. 

VII.  Foreign  and  Special  Adminis- 
trations. 

VIII.  Purchases  at  their  own  Sales. 

IX.  Proceedings  to  obtain  Title. 

X.  Proceedings  to  obtain  Partial 

Distribution. 

XI.  Settlement  of  Accounts. 

1.  Annual,  or  Partial. 

2.  Final. 

XL  Sureties.- — See  that  title. 


I.  Appointment  and  Qualification. 

1.  It  is  the  duty  of  the  court  to  com- 
mit an  estate  to  administration,  on  the 
application  of  a  creditor  or  other  in- 
terested person  ;  but  the  refusal  of  the 
court  is  notrevisable  by  writ  of  error, 
and  the  party's  onl}'  remedy  is  by  man- 
damus. Brennan's  Adm'r  t.  Harris,  20 
Ala.  185. 

2.  The  orphans'  court  has  no  juris- 
diction of  personal  property,  which 
was  at  the  testator's  domicile  in  an- 
other State  at  the  time  of  his  death, 
and  which  was  afterwards  removed  by 
his  executor  to  this  State.  Varner  v. 
Bevil,  17  Ala.  286. 

3.  Nor  has  it  jurisdiction  of  slaves 
which  were  brought  into  this  State  by 
a  foreign  executor,  to  whom  a  life  es- 
tate in  them  was  bequeathed  in  another 
State,  and  who  there  qualified  and 
took  possession  of  them.  Rajueij  v. 
Green,  18  Ala.  771. 
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4.  If  property  belonging  to  tlic  estate 
of  an  intestate,  wlio  ncitlier  resided, 
nor  had  property  here  at  tlic  time  of 
liis  dcatli,  is  afterwards  broiiglit  into 
any  county  of  this  State,  the  orplians' 
court  of  that  county  may  grant  achnin- 
istration  on  it.  Miller  v.  Jones'  Adm'r, 
26  Ala.  247. 

5.  The  fact  that  there  is  property  in 
the  county  belonging  to  the  estate,  and 
not  the  allegation  of  that  fact  in  the 
petition,  gives  the  court  jurisdiction. 
lb. 

6.  An  allegation,  that  "there  is  prop- 
erty in  the  county  belonging  to  the 
heirs  of  said  estate,  which  is  likely  to 
be  wasted,  or  so  disposed  of  as  to  be 
lost  to  the  said  heirs,  unless  some  one 
should  be  appointed  to  administer  on 
said  estate,"  is  equivalent,  it  seems,  to 
an  assertion  of  title  in  the  estate  ;  but 
whether  it  is  or  not  is  immaterial, 
since  the  applicant  is  not  held  down 
to  the  ground  stated  in  the  petition. 
lb. 

7.  The  grant  of  letters  testamentary 
or  of  administration,  though  conchisive 
where  the  court  had  power  to  act,  may 
be  assailed  collaterally  lor  want  of 
jurisdiction.     lb. 

8.  Where  the  jurisdiction  of  the 
court  has  attached,  the  grant  of  admin- 
isti'ation  cannot  be  collaterally  im- 
peached in  chancery,  on  the  ground 
that  it  was  improperly  granted.  Sav- 
age V.  Bcnham,  17  Ala.  119. 

9.  A  grant  of  administration  on  the 
estate  of  a  living  man,  who  is  supposed 
to  be  dead,  is  absolutely  void.  Duncan 
If  Hooper  v.  Steioart,  25  Ala.  408. 

10.  After  the  grant  of  letters  to  a 
person  entitled  to,  and  capable  of  dis- 
charging the  trust,  the  court  has  no 
power  to  make  any  new  appointment 
to  the  office,  until  it  is  vacated,  either 
permanently  or  temiDorarily,  by  the 
death,  resignation,  removal,  &c.,  of  the 
first  administrator  :  such  new  appoint- 
ment before  the  office  is  vacated,  is 
totally  void,  and  confers  no  authorit}' 
on  the  appointee  to  have  the  first  ad- 
ministrator cited  to  a  final  settlement. 
Matthews  v.  Douthitt  and  Wife,  27  Ala. 
273.  ■  , 

11.  A  widow  is  entitled  to  adminis- 
ter on  her  husband's  estate,  unless  she 
is  disqualified  by  some  one  of  the 
causes  specified  in  the  statute  :  the 
fact  that  she  had   separated  and  was 


living  apart  from  him  at  the  time  of 
his  dcatli,  and  entertained  feelingB  of 
hostility  towards  him,  does  not  dis- 
qualify her.  Williams  v.  McConico,  27 
Ala.  .072. 

12.  Her  right  to  administer,  wlien, 
being  competent,  she  makes  apjjlica- 
tion  within  forty  days  after  her  hus- 
band's death,  can  oidy  be  relinquished 
in  some  one  of  the  modes  specified  in 
the  statute  :  a  recital,  in  an  order  of 
court  granting  administration  to  an- 
other person,  that  it  was  "made  known 
to  the  court  by  A.  B.,  special  attorney 
of  said  widow,  that  she  relinquished 
her  right  of  administration  to  the  ap- 
plicant," docs  not  dcljar  her  from 
applying  for  letters  within  the  period 
allowed  by  the  statute  ;  nor  is  slie 
precluded  from  asserting  her  right,  Vjy 
a  previous  gi  ant,  on  an  ex-parte  appli- 
cation, to  another  person.  Dunham  r. 
Roberts,  27  Ala.  701. 

13.  The  husband  is  not  entitled  to 
administer  on  his  wife's  estate,  to  the 
exclusion  of  her  children,  or  one  ap- 
pointed at  their  request.  Randall  v. 
Shrader,  17  Ala.  333. 

14.  The  legal  appointment  and  qual- 
ification of  an  executrix  may  be  pre- 
sumed, after  the  lapse  of  twenty  years, 
without  the  production  of  the  record, 
from  the  existence  and  production  ot 
the  Avill  and  its  probate  ;  an  inventory 
and  appraisement  of  the  estate,  pur- 
p)orting  on  its  face  to  be  made  under 
the  authority  of  the  coiu't ;  and  jiroof 
that  the  executrix  acted  as  such,  from 
the  testator's  death  until  her  own,  paid 
the  debts  of  the  estate,  kept  the  prop- 
ertj'  together  as  directed  by  the  will, 
and  exercised  ownership  and  control 
over  it, — that  the  heirs  and  legatees 
acquiesced  in  her  acts  respecting  the 
property  for  more  than  twenty  years, 
and  that  the  records  of  the  orphans' 
court  of  the  county,  in  Avhich  the  will 
was  probated,  were  loosely  kept  for  a 
series  of  vears  about  that  time.  Gantt's 
Adm'r  v.  Phillips,  23  Ala.  275. 

15.  In  such  case,  the  inventory  and 
appointment,  and  the  acts  and  declar- 
ations of  the  executrix,  legatees  and 
distributees,  are  admissible  evidence, 
as  laj'ing  the  predicate  for  the  court 
to  leave  to  the  jury  the  question  of 
the  legal  appointment  and  qualification 
of  the  executrix.     lb. 
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II.  Assent  to  Legacy. — See  Legacy  and 
Devise,  II. 

III.  Authority  and  Rights. 

16.  A  power  of  sale  given  by  will 
to  the  executor,  for  the  payment  of 
debts,  is  not  affected  by  the  widow's 
dissent  from  the  will.  Gaunt  and  Wife 
V.  Tucker's  Executors,  18  Ala.  27. 

17.  Where  a  testator  devises  and 
bequeaths  to  his  children  a  certain 
portion  of  his  real,  with  all  his  per- 
sonal estate,  "  to  be  distributed  when 
required,  at  mature  age  or  majority,  in 
equal  parts,"  the  authority  to  make 
distribution  confers  upon  the  executor 
a  naked  power  merely,  uncoupled  with 
any  interest,  and,  in  the  absence  of  a 
devise  to  him  or  words  of  implication, 
gives  him  no  right  to  the  possession 
or  control  of  the  lands.  Chighizola  v. 
LeBaron,  21  Ala.  406. 

18.  The  common-law  distinction  sta- 
ted, between  a  devise  of  lands  to  exec- 
utors to  sell,  and  a  devise  that  the 
executors  shall  sell  the  lands.  Patton 
V.  Crow,  26  Ala.  426. 

19.  Where  the  testator  does  not 
devise  his  real  estate  to  his  executors, 
nor  to  any  other  person,  and  does  not 
dispose  of  the  rents  and  profits  accru- 
ing after  his  death,  the  executors,  if 
they  have  not  exercised  the  power  of 
sale  conferred  on  them  by  the  will, 
and  if  the  estate  is  solvent,  may  main- 
tain trespass  for  the  lands.     Ih. 

20.  An  administrator  may  maintain 
ejectment,  if  the  estate  is  solvent. 
Goldingv.  Golding's  AdmW,  24  Ala.  122. 

21.  Secus,  where  the  estate  has  been 
reported  insolvent.  Long  v.  McDou- 
gald's  AdrnW,  23  Ala.  413. 

22.  The  statutory  power  to  rent  out 
the  real  estate,  is  a  bare  authority,  and 
must  be  strictly  pursued.  Martin  v. 
Williams,  18  Ala.  190  ;  Chighizola  v. 
LeBaron,  21  Ala.  406. 

23.  An  administrator  has  no  author- 
ity to  receive  the  rents  of  lands  lying 
without  the  limits  of  the  State.  Smith's 
Executors  v.  Wiley,  22  Ala.  396. 

24.  As  to  the  personal  estate,  the 
execiitor  or  administrator  is  the  only 
representative  that  the  law  will  regard, 
and  his  rights  to  it  are  exclusive. 
Beattie  v.  Abercrombie,  18  Ala.  9. 

2.').  Under  our  statutes,  an  executor 
is  not  entitled  to  exercise  any  power 


as  such,  until  he  has  been  duly  quali- 
fied ;  consequently,  his  assent  to.  a 
legacy,  before  letters  testamentary 
have  been  granted  to  him,  does  not 
pass  the  legal  title,  nor  bind  the  estate 
of  his  testator.  Gardner  v.  Gantt,  19 
Ala.  666. 

26.  An  executor  or  administrator 
may  retain,  out  of  the  assets  which 
come  into  his  hands,  the  amount  which 
he  has  paid  on  a  note,  against  which 
the  decedent  was  bound  to  protect 
him.     Milam  v.  Ragland,  19  Ala.  85. 

27.  In  England,  if  a  debtor  makes 
his  creditor,  or  the  executor  of  his 
creditor,  his  executor,  and  the  latter 
accepts  the  trust,  and  receives  suffi- 
cient assets  of  the  debtor's  estate,  the 
debt  is  extinguished  ;  but  this  doc- 
trine, which  results  from  the  power 
there  possessed  by  the  executor  over 
the  personal  estate  of  his  testator, 
does  not  here  obtain  to  the  same  ex- 
tent, because  the  executor  has  no  right 
to  take  the  assets,  other  than  money, 
and  retain  them  in  satisfaction  of  his 
debt;  consequently;  the  debt  cannot 
be  considered  extinguished,  unless  it 
is  also  shown  that  moneys  came  to  the 
executor's  hands,  which  were  sufficient 
for  the  payment  of  the  demand,  and 
which  he  might  lawfully  retain  in  sat- 
isfaction of  it.  Kimball  v.  Moody,  27 
Ala.  130. 

28.  It  being  shown  that  the  debtor, 
at  the  time  of  his  death,  was  seized 
and  possessed  of  a  large  estate,  con- 
sisting of  both  real  and  personal  prop- 
erty, which  went  into  the  hands  of  his 
executor,  who  administered  on  the 
estate  for  nearlj'  twelve  years,  and  left 
at  his  death  a  large  portion  of  the 
assets  unadministered,  which  after- 
wards came  into  the  hands  of  his  suc- 
cessor,— held,  that  the  retainer,  and 
consequent  extinguishment  of  the  debt, 
would  be  presumed  in  equity.     lb. 

29.  An  executor  or  administrator 
may  compromise,  or  settle  without  suit, 
the  choses  in  action  belonging  to  the 
estate.  Woolfork's  Adm'r  v.  Sullivan, 
23  Ala.  548. 

30.  But  he  has  no  right  to  make  a 
loan,  or  gratuitous  bailment  of  a  slave, 
for  a  number  of  years  :  both  he  and 
his  bailee,  in  such  case,  are  guilty  of  a 
converson.  Lawson's  Adm'r  v.  Lay's 
Executor,  24  Ala.  184. 

31.  Where  the  legal  title  to  slaves 
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bequeathed  is  vested  in  the  executors, 
as  trustees,  their  title  will  not  be  con- 
tinued beyond  the  time  contemplated 
by  the  will  for  its  determination. 
Powell  V.  Glenn,  21  Ala.  4.58  ;  see,  also, 
Comby  v.  McMichael,  19  Ala.  747. 

32.  A  sole  executor  may,  by  his 
admissions,  remove  the  bar  of  the 
statute  of  limitations,  and  revive  a 
cause  of  action  against  the  estate  ;  and 
his  admissions  will  bind  the  estate  after 
his  death.  Townes  and  Nooe  v.  Ferguson, 
20  Ala.  147. 

33.  But  where  several  co-executors 
qualify  and  give  bond,  a  promise  by 
the  sole  acting  executor,  who  has  the 
possession  and  control  of  the  entire 
estate,  will  not  remove  the  bar  of  the 
statute.  Pitts  v.  Wooten's  Executors,  24 
Ala.  474. 

34.  An  administrator's  admission, 
whether  express  or  implied,  of  the 
genuineness  of  his  intestate's  signature 
to  a  note,  is  not  admissible  evidence 
against  his  successor,  in  a  suit  on  the 
note.  Rogers  v.  Grannis  ^  Co.,  20  Ala. 
247. 

35.  His  admissions  of  the  presenta- 
tion of  a  claim,  though  made  after  the 
lapse  of  eighteen  months  from  the 
grant  of  letters,  is  sufficient,  in  a  suit 
against  him,  to  take  the  case  out  of 
the  statute  of  non-claim ;  and  if  the 
suit  is  in  chancery,  for  the  purpose  of 
subjecting  to  the  payment  of  debts 
property  which  is  standing  in  the 
name  of  a  trustee  for  the  benefit  of  the 
intestate's  wife  and  children,  and  which 
is  alleged  to  have  been  purchased  by 
the  intestate  with  his  individual  means, 
such  admission  is  also  evidence  against 
the  cestuis  que  trust.  Pharis  v.  Leachman, 
20  Ala.  662. 

36.  An  executor  cannot,  by  any  as- 
sumpsit of  his,  render  the  estate  liable 
for  a  debt  which  it  does  not  really  owe. 
Cohin  V.  Owens,  22  Ala.  782. 

37.  A  conversion  of  a  slave  by  an 
administrator  will  not  authorize  a  re- 
covery against  him  in  his  representa- 
tive character,  since  the  estate  is  not 
responsible  for  his  acts.  Shorter  v. 
Urquhart,  28  Ala.  360. 

38.  A  bill  of  exchange,  drawn  by  G-. 
S.,  with  the  addition  of  the  words 
"  executor  of  S.  S.,"  is  the  personal 
contract  of  the  drawer,  and  does  not 
bind  the  estate ;  consequently,  an  ac- 
commodation endorser,  on  paying  it, 

11 


has  no  claim  against  the  estate.  Khk- 
man,  Abernathy  ^  Hanna  v.  Jienlw/m,  28 
Ala.  .501. 

39.  If  an  executor,  in  taking  a  con- 
fession of  judgment  from  a  debtor  to 
whom  he  has  loaned  the  money  of  the 
estate,  includes  a  debt  due  to  himself 
individually,  or  to  another  person,  this 
unauthorized  blending  of  the  debts 
creates  no  right  against  the  estate ; 
and  if  a  succeeding  representative  of 
the  estate  collects  a  portion  of  the 
judgment,  not  exceeding  the  amount 
of  the  debt  due  to  the  estate,  the  other 
creditor,  whose  debt  was  included  in 
the  judgment,  is  not  entitled  to  share 
in  it.     lb. 

40.  An  administrator,  in  selling  the 
slaves  belonging  to  his  intestate's  es- 
tate, may  warrant  their  soundness,  and 
thus  bind  himself  personally.  iS/om- 
denmeier  v.  Williamson,  29  Ala.  558. 

41.  An  action  does  not  lie  against  an 
administrator  de  bonis  non,  in  his  rep- 
resentative character,  to  recover  money 
received  by  him  from  the  administrator 
in  chief,  arising  from  the  sale  of  prop- 
erty belonging  to  the  estate  which  was 
exempt  from  sale.  Godbold  v.  Roberts, 
20  Ala.  354. 

42.  Nor  ta  recover  money  paid, 
through  mistake,  by  the  administrator 
in  chief  to  his  successor  in  the  admin- 
istration.    Weeks  V.  Love,  19  Ala.  25. 

43.  When  judgment  is  rendered 
against  two  joint  executors,  on  a  bond 
executed  by  their  testator  as  surety 
for  another,  and  one  of  them  pays  off 
this  judgment,  an  action  against  the 
principal,  for  the  recovery  of  the  mon- 
ey so  paid,  can  only  be  maintained  in 
the  joint  names  of  the  two  executors 
in  their  representative  capacity.  3Iar- 
tin  V.  Nail,  22  Ala.  610. 

44.  The  marriage  of  an  administratrix 
does  not  divest  her  of  the  title  to  the 
assets  of  the  estate,  but  they  remain, 
notwithstanding  the  coverture,  subject 
to  be  seized  and  sold  under  execution 
against  her  in  her  representative  char- 
acter. Bobe  V.  Frowner  and  Wife,  18 
Ala.  89. 

45.  An  administrator  de  bonis  non  is 
entitled  to  all  the  goods  and  personal 
estate  of  the  deceased,  which  remain 
in  specie  and  unadministered  by  his 
predecessor.  Swintc's  Adm'r  v.  Snod- 
^o-ass,  17  Ala.  653  ;  Abney  i\  Pickett,  21 
Ala.  739. 
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46.  He  may,  therefore,  recover  at 
law  assets  which  were  fraudulently 
and  without  consideration  disposed  of 
by  his  predecessor,  if  they  can  be 
identified.  Swink'sAdm'rv.  Snodgrass, 
17  Ala.  653. 

47.  But  the  parties  in  interest  may 
treat  such  fraudulent  sale  as  an  admin- 
istration ;  and  if  they  elect  to  do  so, 
the  administrator  de  bonis  non  cannot 
recover  the  property.  Elliott  v.  Br. 
Bank  at  Mobile,  20  Ala.  345. 

48.  An  administratrix  may  maintain 
detinue,  in  her  individual  name,  to  re- 
cover slaves  belonging  to  the  estate, 
of  which  she  has  been  wrongfully  dis- 
possessed. Walker  v.  Lauderdale,  17 
Ala.  359. 

49.  If  an  executor  or  administrator 
lends,  without  authority,  the  money  or 
choses  in  action  of  the  estate,  he  may 
sue  on  the  contract  in  his  own  name, 
notwithstanding  his  resignation  or  re- 
moval from  the  administration,  unless 
he  has  been  in  some  way  discharged 
from  the  liability  thus  incurred.  Tom- 
kies  V.  Reynolds,  17  Ala.  109. 

50.  In  trover  for  a  slave,  an  adminis- 
trator may  declare  on  his  own  prior 
possession  in  his  reisresentative  char- 
acter, although  he  has  never  had  pos- 
session. Wyatfs  Adm'r  v.  Rambo,  29 
Ala.  542. 

51.  The  final  settlement  of  his  ad- 
ministration, without  a  discharge  from 
the  trust,  does  not  divest  an  adminis- 
itrator  de  bonis  non  of  the  power  to  cite 
a  former  administrator  to  a  settlement. 
Simmons  v.  Price,  18  Ala.  405. 

52.  Where  joint  debtors  of  the  es- 
tate reside  in  different  jurisdictions, 
an  administrator  in  either  may  effectu- 
ally settle  and  release  the  demand  as 
against  all  of  them.  Beattie  v.  Aber- 
crombie,  18  Ala.  9. 

IV.  Compensation. 

53.  Reasonable  compensation  will 
not  be  refused  to  executors  and  admin- 
istrators, except  in  cases  of  willful 
default,  or  gross  negligence,  by  which 
loss  to  the  estate  has  been  caused. 
Gould  V.  Hayes,  19  Ala.  438, 

54.  The  mere  failure  to  make  annual 
returns,  when  he  has  not  been  guilty 
of  any  gross  neglect  of  duty,  will  not 
deprive  an  executor  of  compensation. 
lb. 


55.  Where  an  estate  is  kept  together 
under  the  directions  of  the  testator's 
will,  the  executor  has  a  right  to  insist 
on  annual  compensation,  under  the  act 
of  1841,  instead  of  commissions  on  the 
receipts  and  disbursements  ;  but  for 
services  performed  prior  to  the  passage 
of  that  act,  the  compensation  must  be 
determined  by  the  then  existing  law. 
lb. 

56.  In  ascertaining  the  annual  com- 
pensation under  the  act  of  1841,  regard 
must  be  had  "  to  the  amount  of  labor 
performed,  the  responsibility  involved 
and  the  value  of  the  estate."     lb. 

57.  The  value  of  the  estate  being 
about  $25,000,  and  the  administrator 
having  managed  the  plantation  for 
nearly  a  year,  and  made  a  croj?,  five 
per  cent,  on  the  amount  of  the  estate 
was  held  a  reasonable  compensation. 
Pinckard's  Distributees  v.  Pinckard's 
Adm'rs,  24  Ala.  250. 

58.  Five  per  cent,  on  the  amount  of 
his  receipts  allowed  as  compensation, 
the  value  of  the  estate  being  about 
$8,000,  and  no  willful  default  or  gross 
negligence  being  proved.  BendalVs 
Distributees  t>.  BendalVs  AdmW,  24  Ala. 
295. 

59.  As  a  general  rule,  in  making 
allowances  to  executors,  either  under 
the  act  of  1841,  or  without  reference 
to  that  act,  the  court  should  look  to 
the  loss  of  time,  trouble,  risk  and  re- 
sponsibility, which  are  demanded  by 
the  nature  of  the  trust,  and  actually 
incurred,  and  allow  such  a  remunera- 
tion as  a  prudent  and  just  man  would, 
under  such  circumstances,  consider  a 
fair  compensation;  not,  however, being 
governed  by  the  business  charges  us- 
ually made  for  like  services.  Gould  v. 
Hays,  25  Ala.  426. 

60.  Under  the  Code,  an  administra- 
tor cannot  be  allowed,  as  compensation 
for  ordinary  services,  more  than  two 
and  a  half  per  cent,  on  his  receipts, 
and  the  same  per  cent,  on  his  disburse- 
ments ;  and  additional  compensation 
can  only  be  allowed  for  actual  expenses 
and  extraordinary  services.  Newber- 
ry's Adm'r  v.  Newberry's  Distributees, 
28  Ala.  691. 

61.  When  an  estate  is  kept  together 
under  an  order  of  court,  and  the  money 
belonging  to  it  loaned  out,  the  services 
rendered  by  the  administrator,  in  the 
discharge  of  the  duties  thus  imposed 
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on  him,  are  special  and  extraordinary; 
and  the  court  may  allow  for  them  a 
just  compensation,  to  be  determined 
upon  the  evidence  adduced.  Reese  t. 
Gresham,  29  Ala.  91. 

62.  An  order  of  the  probate  court, 
made  on  the  application  of  two  co- 
executors,  for  the  allowance  to  each  of 
a  specified  sum,  as  annual  compensa- 
tion, will  not  support  an  action  at  law 
by  one  of  them,  or  his  assignee,  against 
the  other.  Carver  v.  Hallett,  26  Ala. 
722. 

V.  Duties  and  Liabilities. 

1.  Assets. 

63.  To  entitle  an  administrator  to 
the  rents  of  the  real  estate  as  assets, 
it  is  necessary  that  the  land  should 
have  been  rented  at  public  outcry. 
Martin  v.  Williams,  18  Ala.  190. 

64.  Real  estate,  acquired  by  purchase 
from  the  heirs-at-law,  cannot  be  re- 
garded, in  a  court  of  law,  as  assets  in 
the  hands  of  the  administrator.  Coster 
«.  Brack,  19  Ala.  210. 

65.  The  rent  of  lands  lying  without 
the  limits  of  the  State,  if  received  by 
the  administrator,  is  not  assets  in  his 
hands.  Smith's  Executors  i).  Wiley,  22 
Ala.  396. 

66.  The  subject  of  a  gift  mortis  causa, 
although  it  may  be  Liable,  after  the 
donor's  death,  to  the  payment  of  his 
debts,  is  not  liable  to  the  claims  of  his 
distriljutees.  Gaunt  and  Wife  v.  Tuck- 
er's Executors,  18  Ala.  27. 

67.  If  an  administrator  places  claims 
of  the  estate  in  the  hands  of  an  attor- 
ney for  collection,  and  after  his  removal 
receives  the  money  from  the  attorney, 
he  is  chargeable  with  the  amount  on 
final  settlement.  Sloan  v.  McKinney, 
19  Ala.  115. 

68.  An  executor  is  bound  to  include 
in  his  inventory  a  debt  due  from  him- 
self to  his  testator.  Weems  v.  Bryan 
and  Wife,  25  Ala.  302. 

69.  Where  the  sheriff  sold  goods 
under  a  void  execution,  and  paid  over 
the  proceeds  to  the  plaintiff  in  execu- 
tion, and  afterwards  became  adminis- 
trator de  bonis  non,  by  virtue  of  his 
office,  of  the  defendant's  estate,  which 
was  declared  insolvent,  he  was  held 
chargeable,  on  final  settlement  with 
the   creditors,  with    the   amount  for 


which  the  goods  sold.  Whitlock's 
Adm'r  v.  Whitlock's  Creditort,  25  .11a. 
543. 

70.  Where  the  widow  purchases 
property  at  an  administrator's  sale, 
giving  her  notes  for  the  purchase 
money,  and  afterwards  marries  again, 
and  her  husband  takes  out  letters  of 
administration  de  bonis  non,  he  becomes 
chargeable  with  his  wife's  debt  to  the 
estate.  Bogle  c.  Bogle's  Adm'r,  23  Ala. 
544. 

71.  The  grantor's  quasi  reversionary 
interest  in  slaves,  which  were  conveyed 
by  deed  to  his  wife  for  life,  with  con- 
tingent remainder  to  the  heirs  of  her 
body  who  might  be  living  at  her  death, 
passes  to  his  administrator,  on  his 
death  leaving  his  wife  surviving,  and 
is  assets  in  his  hands.  McWilliams  v. 
Ramsay,  23  Ala.  813. 

72.  Where  an  estate  is  kept  together 
under  the  directions  of  the  testator's 
will,  and  the  administrator  with  the 
will  annexed  rents  out  the  land,  or 
cultivates  it  for  his  own  benefit,  the 
rents  are  assets  in  his  hands,  although 
the  administration  commenced  prior  to 
the  passage  of  the  act  of  1839,  and 
although  he  failed  to  make  final  settle- 
ment at  the  time  appointed  by  the  will. 
Smith's  Distributees  v.  King,  22  Ala.  558. 

73.  On  final  settlement  by  the  hus- 
band, as  executor,  of  his  trusteeship  of 
his  wife's  separate  estate  under  the 
acts  of  1848  and  1850,  he  is  chargeable 
with  all  moneys  or  other  property  re- 
ceived by  him  as  corpus,  or  capital  of 
her  estate,  and  not  as  income.  Weems 
V.  Bryan  and  Wife,  21  Ala.  302. 

74.  But  he  is  entitled,  in  his  own 
right,  to  money  accruing  during  cov- 
erture from  the  hire  and  rent  of  the 
wife's  slaves  and  land,  and  to  the  crop 
growing  or  matured,  whether  gathered 
or  not,  at  the  death  of  the  wife.     lb. 

75.  Also,  to  the  hire  of  the  wife's 
slaves  for  the  portion  of  the  term 
which  was  unexpired  at  the  time  of 
the  marriage,  although  included  in  the 
notes  taken  for  the  entire  term.  iS.  C, 
25  Ala.  195. 

76.  An  administrator  may  discharge 
himself,  by  showing  that  he  delivered 
to  his  successor  the  assets  which  re- 
mained in  his  hands  unadmiuistered  ; 
and  the  admissions  of  the  latter  are 
competent  evidence  to  prove  that  fact 
Bogle  V.  Bogle's  Adm'r,  23  Ala.  544. 
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2.  Debts  and  Charges. 

77.  Where  the  administrator  paid  a 
note,  executed  by  the  intestate,  one 
K.  and  himself,  as  joint  makers,  he  was 
allowed  a  credit  for  the  entire  amount, 
on  proof  of  the  intestate's  repeated 
declarations,  "  that  there  were  matters 
between  him  and  K,.  in  relation  to  the 
note,  of  which  R."  (the  administrator) 
•"knew  nothing,  and  which  made  it  his 
duty  to  protect  R.";  although  there 
was  also  evidence  of  his  own  declara- 
tions, that  he  signed  the  note  as  co- 
surety with  his  intestate,  and  consid- 
ered himself  equally  bound  for  its 
payment.  Milam  v.  Ragland,  25  Ala. 
243. 

78.  On  final  settlement  by  the  hus- 
band, as  executor,  of  his  trusteeship 
of  his  wife's  separate  estate,  he  is  en- 
titled to  a  credit  for  all  proper  pay- 
ments and  disbursements  made  by  him 
as  her  trustee.     Weems  v.  Bryan  and 

Wife,  21  Ala.  302. 

79.  Debts  contracted  by  the  wife 
■dum  sola,  which  constituted  a  charge 
■on  her  separate  estate,  and  which  were 
paid  by  the  husband  during  coverture, 
ishould  be  allowed  him.  S.  C,  25  Ala. 
195. 

80.  A  receipt,  signed  by  the  duly 
authorized  agent  of  the  creditor,  ac- 
knowledging payment  by  the  adminis- 
trator of  an  account  due  by  the  intes- 
tate, accompanied  with  proof  of  the 
signature,  and  of  the  removal  of  both 
creditor  and  agent  from  the  State,  is 
prima-facie  evidence  of  the  payment. 
McCreliss' Distributees  V.  Hinkle,  17  Ala. 
459. 

81.  But  the  mere  production  of  a 
receipt,  purporting  to  be  signed  by 
the  creditor,  without  proof  of  the 
signature  or  the  validity  of  the  debt, 
is  not  sufficient  to  authorize  the  allow- 
ance of  the  credit.  Gaunt  and  Wife  v. 
Tuckefs  Executors,  18  Ala.  27. 

82.  Proof  which  would  be  sufficient, 
in  a  suit  against  the  administrator,  to 
charge  him  with  the  payment  of  a  debt 
due  by  the  decedent,  is  sufficient  to 
support  his  claim  to  a  credit  for  such 
payment,     lb. 

83.  An  administrator  is  entitled  to  a 
credit  for  reasonable  expenses  incur- 
red by  him  in  the  criminal  prosecution 
of  a  stranger,  who,  after  personating 
a  deceased  relative  of  the  intestate,  so 


far  as  to  create  an  honest  impression 
of  their  identity  in  the  minds  of  many 
who  had  intimately  known  the  de- 
ceased, was  about  to  leave  the  country, 
and  prosecute  by  attorney  his  right  to 
the  property  which  had  passed  into 
the  hands  of  the  administrator's  intes- 
tate. Gerald  and  Wife  v.  Bunkley,  17 
Ala.  170. 

84.  The  allowance  of  a  credit  for  the 
cost  of  a  tombstone  erected  over  the 
deceased,  must  depend,  in  each  case, 
upon  the  desire  of  the  deceased,  as 
expressed  by  him  orally  or  in  his  will, 
and  the  value  of  the  estate.  The  estate 
in  this  case,  amounting  to  ^8,000,  being 
bequeathed  to  collateral  relations,  and 
the  deceased  having  left  neither  widow 
nor  children,  ^210  was  allowed  for  the 
cost  of  a  marble  tombstone,  for  which 
the  deceased  had  expressed  a  wish. 
Bemlall's  Distributees  v.  Bendall's  Adm'r, 
24  Ala.  295. 

85.  Where  the  administrator  placed 
certain  notes  for  collection  in  the 
hands  of  his  law  partner,  who  collect- 
ed some  of  them  by  due  course  of  law, 
filled  up  (but  did  not  issue)  writs  in 
other  cases,  and  received  the  money 
from  the  debtors  without  suit  in  all 
the  other  cases,  he  was  allowed  a 
credit  for  two  and  a  half  per  cent,  on 
the  entire  amounted  collected,  as  com- 
missions paid  to  the  attorney,     lb. 

86.  He  is  also  entitled  to  a  credit  for 
reasonable  counsel  fees,  paid  by  him 
in  defending  against  a  previous  appli- 
cation for  final  settlement,  to  which  he 
had  been  cited  by  the  distributees  be- 
fore the  expiration  of  eighteen  months 
from  the  grant  of  letters.  Williamson 
and  Wife  v.  Mason,  23  Ala.  488. 

87.  Also,  for  reasonable  counsel  fees 
paid  by  him  in  prosecuting  or  defend- 
ing the  interests  of  the  estate.     Pinch-     i 
ard's  Distributees  v.  Pinckard's  Adm'rs, 

24  Ala.  250. 

88.  But  not  for  counsel  fees  and 
costs  paid  by  him  in  a  chancery  suit, 
which  he  had  instituted  against  the 
legatees  to  enjoin  proceedings  in  the 
probate  court  to  compel  a  partial  set- 
tlement ;  his  bill  having  been  dismis- 
sed for  want  of  equity.  Bendall's  Dis- 
tributees V.  BendalVs  Adm'r,  24  Ala.  295. 

89.  He  is  entitled,  also,  to  a  credit 
for  reasonable  counsel  fees  for  servi- 
ces rendered  on  his  final  settlement, 
although  exceptions  were  sustained  to 
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several  items  in  his  accounts  and 
vouchers.  Pinckard's  Distributees  v. 
Pinckard's  Adm'rs,  24  Ala.  2.50. 

90.  The  value  of  the  estate  being 
^25,000,  and  many  of  the  administrator's 
accounts  and  vouchers  being  contested 
by  the  distributees,  and  some  rejected, 
^150  was  held  a  reasonable  allowance 
for  attorney's  fees  on  final  settlement. 
BendaU's  Distributees  v.  Bendall's  Adm'r, 
24  Ala.  295. 

91.  But  counsel  fees  paid  for  prose- 
cuting the  widow's  right  to  dower,  and 
her  account  for  medical  services  ren- 
dered after  her  husband's  death,  are 
personal  charges  against  her,  and  not 
against  the  estate.  Pinckard's  Distrib- 
utees V.  Pinckard's  Adm'rs,  24  Ala.  250. 

92.  So,  counsel  fees  paid  for  guar- 
dian ad  litem  of  minor  heirs,  are  a  per- 
sonal charge  against  them,  and  not 
against  the  estate.     lb. 

93.  The  cost  of  repairing  household 
furniture  belonging  to  the  estate,  when 
the  value  of  the  furniture  is  thereby 
increased  to  that  extent,  is  a  proper 
charge  against  the  estate.     lb. 

94.  Two  days'  services  of  an  auc- 
tioneer, in  selling  the  property  of  the 
estate,  are  a  proper  charge  against  it. 
lb. 

95.  Where  the  decedent  died  in 
February,  after  he  had  commenced 
planting,  and  the  administrator  kept 
up  the  plantation  until  the  end  of  the 
year,  he  was  allowed  a  credit  for  his 
expenses  in  going  to  Montgomery  to 
sell  the  cotton  crop.     lb. 

96.  But  tavern  bills,  incurred  by  the 
administratrix  in  town,  are  not  a  proper 
charge  against  the  estate,  where  her 
remaining  in  town  was  connected  with 
her  own  pleasure,  or  to  avoid  the  lone- 
liness of  a  country  life.  Gerald  and 
Wife  V.  Bunkley,  17  Ala.  170. 

97.  Where  the  estate  is  kept  to- 
gether, under  an  order  of  court,  for 
the  term  of  ten  years,  and  the  planta- 
tion cultivated,  the  administrator  is 
entitled  to  a  credit  for  reasonable  ex- 
penses incurred  in  the  erection  of 
suitable  and  necessary  buildings.     lb. 

98.  Where  the  estate  is  kept  togeth- 
er, under  the  statute,  until  the  close  of 
the  year  after  the  testator's  death,  the 
administrator  is  authorized  to  furnish 
the  widow  and  children  with  all  things 
necessary  to  their  comfortable  support, 
according  to  their  respective  condition 


and  wants ;  but  he  must  keep  a  sepa- 
rate account  against  each,  and  such 
expenses  only  are  a  charge  upon  the 
estate  as  are  indispensable  to  the  cul- 
tivation of  the  plantation.  Pinckard's 
Distributees  v.  Pinckard's  Adm'rs,  24 
Ala.  250. 

99.  Where  a  testator,  devising  a  very 
large  estate,  both  real  and  personal, 
to  his  widow  and  children,  directed 
that  each  of  the  children  should  re- 
ceive out  of  it  a  good  ediication, — that 
the  estate  should  be  divided  when  the 
eldest  son  attained  his  majority,  or 
when  the  eldest  daughter  attained  the 
age  of  eighteen  and  married,  unless 
the  widow  should  marry  or  desire  an 
earlier  division ;  that  the  family  resi- 
dence should  be  kept  up  until  the 
division  was  made,  for  the  use  of  the 
widow  and  children,  and  "  the  family 
expenses,  economically  made,"  to  be 
paid  by  the  executors  out  of  the  '"joint 
funds"  of  the  estate  ;  and  that  his  ex- 
ecutors should  pay  fifty  dollars  annu- 
ally to  the  church  of  which  he  was  a 
member,  so  long  as  the  estate  remained 
undivided  and  "  a  joint  stock"  for  the 
use  of  the  family, — held,  that  the  exec- 
utors were  not  required  to  keep  sepa- 
rate accounts  against  the  widow  and 
children  for  their  respective  expenses, 
but  that  the  entire  expenses  of  the 
domestic  establishment  were  a  charge 
upon  the  joint  fund  ;  that,  in  ascertain- 
ing what  expenses  fell  within  the  pro- 
visions of  the  will,  as  being  "economi- 
cally made,"  the  state  of  the  property 
and  condition  of  the  family  should  be 
considered  ;  and  that  the  reasonable 
expenses  of  the  widow,  in  going  with 
her  youngest  daughter  and  a  servant 
to  Virginia,  to  visit  her  eldest  daughter 
then  at  school,  were  a  proper  charge 
against  the  estate.  Moore's  Executors 
V.  Moore's  Distributees,  18  Ala.  242. 

100.  Where  an  executrix,  who  was 
also  the  testator's  widow,  paid  lawful 
jail  fees,  to  regain  the  possession  of 
certain  slaves  belonging  to  the  estate, 
who  had  been  taken  up  and  committed 
to  jail  as  runaways,  she  was  allowed  'a 
credit  for  the  amount,  on  proof  that 
no  other  person  than  herself  and  chil- 
dren was  interested  in  the  estate, — that 
the  estate  was  kept  together  under 
the  directions  of  the  will,  and  the 
plantation  cultivated  ;  that  the  over- 
seer employed  by  her   was  cruel  and 
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severe  towards  the  slaves  ;  that  seve- 
ral of  them  had  previously  run  away 
on  account  of  his  cruelty,  and  had 
been  committed  to  jail,  "for  which  and 
other  jail  fees  allowance  had  been 
made  ;"  and  that  said  overseer  made 
good  crops,  but  was  finally  discharged 
by  the  executrix,  in  the  fall  of  the 
same  year,  on  account  of  his  severity 
to  the  slaves.  Walker  v.  Walker's  Dis- 
tributees, 26  Ala.  262. 

101.  Also,  to  a  credit  for  the  value 
to  the  estate,  from  the  time  of  the 
testator's  death,  of  the  services  of 
certain  slaves  specifically  bequeathed 
to  herself,  where  the  facts  raised  the 
presumption  that  she  assented  to  the 
legacy.     lb. 

102.  An  administrator  is  not  entitled 
to  a  credit  for  money  collected  from 
one  of  his  sureties,  under  execution 
issued  on  a  former  decree,  which  was 
reversed  on  error  after  the  money  had 
been  distributed  among  the  legatees  ; 
the  surety  having  brought  suit  for  the 
recovery  of  the  money,  against  the 
administrator  de  bonis  non  who  was  the 
plaintiff  in  the  decree.  Price  v.  Sim- 
mons, 21  Ala.  337. 

For  kindred  decisions,  see  Guardian 
AND  Ward. 

As  to  the  presentation  of  claims,  see 
Non-Claim. 

3.  Devastavit. 

103.  If  an  executor  or  administrator 
makes  an  authorized  loan  of  the  money 
or  property  of  the  estate,  he  is  guilty 
of  a  conversion.  Tomhies  v.  Reynolds, 
17  Ala.  109  ;  Gerald  and  Wife  v.  Bunk- 
ley,  17  Ala.  170;  Lawson's  Adm'r  v. 
Lay's  Executor,  24  Ala.  184. 

104.  If  the  sum  so  loaned  should 
eventually  be  lost,  he  is  chargeable 
with  principal  and  interest.  Gerald 
and  Wife  v.  Bunkley,  17  Ala.  170. 

105.  He  may,  in  such  case,  notwith- 
standing his  removal  or  resignation, 
sue  on  the  contract  in  his  own  name, 
unless  it  is  shown  that  he  has  been 
discharged  from  the  liability  thus  in- 
curred. Tomkies  v.  Remolds,  17  Ala. 
109.  ^ 

106.  But  he  cannot  avoid  a  fraudu- 
lent sale  or  gratuitous  bailment  of  a 
slave  belonging  to  the  estate.  Swink's 
Adm'rv.  Snodg-rass,  17  Ala.  653;  Law- 
Mn'sAdm'r  v.  Lay's  Executor,  24  Ala.  184. 


107.  Where  an  adminish-ator  has  in- 
vested the  assets  of  the  estate  in  prop- 
erty, he  is  chargeable,  on  final  settle- 
ment, with  the  principal  sum  and  in- 
terest thereon  ;  but  if  the  property 
has  been  used  for  the  benefit  of  the 
estate,  he  should  be  allowed  therefor 
a  reasonable  compensation.  Gerald 
and  Wife  v.  Bunkley,  17  Ala.  170. 

108.  Where  he  has  continued,  with- 
out authority,  to  employ  the  slaves  of 
the  estate  in  the  business  in  which 
they  were  engaged  at  the  time  of  the 
intestate's  death,  he  is  chargeable,  at 
the  election  of  the  distributees,  with 
either  the  profits  realized,  or  the  hire 
of  the  slaves ;  but  if  they  elect  the 
hire,  it  is  an  abandonment  of  the  prof- 
its ;  and  if  the  profits,  they  must  allow 
for  all  reasonable  expenses  incurred 
in  making  them.  McCreliss'  Distribiv- 
tees  V.  Hinkle,  17  Ala.  459. 

109.  If  he  receives  depreciated 
bank-notes  in  payment  for  property 
sold  by  him,  and  passes  it  off  at  par  in 
discharge  of  the  debts  of  the  estate, 
he  is  not  chargeable  with  difference  of 
exchange.  Gaunt  and  Wife  v.  Tucker's 
Executors,  18  Ala.  27-.  . 

110.  Where  the  testator  a  short 
time  before  his  death,  in  the  presence 
of  his  executor  or  administi-ator,  hands 
money  to  a  third  person  to  be  taken 
care  of,  and  at  his  death  there  is  no 
money  on  hand,  it  is  the  duty  of  the 
executor  or  administrator  to  show 
what  has  become  of  it ;  and  in  the 
absence  of  an  explanation  on  his  part, 
he  will  be  charged  with  the  amount. 
Milam  v.  Ragland,  19  Ala.  85. 

111.  But  where  the  money  is  shown 
to  have  been  i^aid  over  by  the  bailee 
to  the  succeeding  administrator  de 
bonis  non,  the  administrator  in  chief  is 
not  chargeable  with  it.  S.  C,  25  Ala. 
243. 

112.  The  husband  of  an  administra- 
trix is  liable  for  her  devastavit,  whether 
committed  before  or  during  coverture, 
if  his  liability  is  fixed  before  her  death. 
Bobe  V.  Frowner  and  Wife,  18  Ala.  89. 

113.  An  administrator  is  not  charge- 
able with  a  bequest  made  to  the  in- 
testate in  his  lifetime,  unless  knowl- 
edge of  it  is  brought  home  to  him. 
Malinda  and  Sarah  v.  Gardner,  24  Ala. 
719. 

114.  He  is  not  bound  to  plead  the 
statute   of  limitations,  when  he   has 
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personal  assets  sufBcient  to  pay  tlie 
debts ;  secus,  where  a  resort  to  the 
realty  is  necessary.  Pollard  v.  Scears' 
Adm'r,  28  Ala.  484. 

115.  If  he  refuses  to  plead  the  stat- 
ute, the  distributees  cannot  be  made 
parties  to  the  cause,  on  motion,  for  the 
purpose  of  putting  in  that  plea.  Ex 
parte  Ferryman  and  Wife,  25  Ala.  79. 

116.  A  decree  against  an  adminis- 
trator, in  favor  of  a  distributee,  is  con- 
clusive evidence  of  assets  in  his  hands 
to  that  amount;  and  the  failure  to  pa}' 
it  amounts,  in  law,  to  a  devastavit. 
Kyle  V.  Mays,  um  of  Pond,  22  Ala.  692  ; 
Holly  v.  Acre,  23  Ala.  603. 

117.  But  where  the  decree  is  in  fa- 
vor of  "  the  legal  representative"  of  a 
distributee,  although  the  settlement 
may  be  regarded  as  evidence  of  a  debt 
due  by  the  administrator,  the  failure 
to  pay  it  does  not  amount  to  a  devasta- 
vit, until  the  person  who  is  to  receive 
it  is  judicially  ascertained.  Kyle  i). 
Mays,  use  of  Hatchett,  22  Ala.  672. 

118.  A  decree  against  the  adminis- 
trator of  a  deceased  executor,  on  final 
settlement  of  his  intestate's  administra- 
tration  under  the  act  of  1845,  will  not 
support  an  action  at  law  against  the 
sureties  of  the  executor.  Gray  v. 
Jenkins,  24  Ala.  516. 

4.  Interest. 

119.  An  administrator  is  properly 
chargeable  with  interest  on  the  money 
in  his  hands,  unless  he  makes  affidavit 
that  he  has  not  used  it.  Hollis  v. 
Caughmaii  and  Wife,  22  Ala.  478. 

120.  But  if  he  makes  affidavit  that 
he  has  not  used  the  money  for  his  own 
private  purposes,  and  his  statement  is 
not  controverted,  he  is  not  chargeable 
with  interest.  McCreliss'  Distributees 
V.  Hinkle,  17  Ala.  459. 

121.  The  affidavit  should  be  made 
when  the  account  is  stated  on  the  day 
of  settlement ;  and  if  the  distributees 
are  taken  by  surprise,  the  court  may 
continue  the  case,  to  give  them  an 
opportunity  to  examine  into  the  facts, 
and,  if  they  see  fit,  to  contest  the  affi- 
davit. Bendall's  Distributees  v.  BendaWs 
Adm'r,  24  Ala.  295. 

122.  It  is  not  necessary,  ordinarily, 
that  the  record  should  show  that  the 
affidavit  was  made  :  it  will  be  presumed 
to  have  been  made,  in  the  absence  of 


an  exception  for  the  want  of  it.    Clack's 
Heirs  v.  Clack's  Adm'rs,  20  Ala.  461. 

123.  An  affidavit,  stating  that  he  al- 
ways had  on  hand,  or  within  his  imme- 
diate control,  a  sum  sufficient  to  pay 
the  amount  due  by  hirn  as  administra- 
tor, is  not  sufficient  to  discharge  him 
from  the  payment  of  interest,  unless 
he  also  denies  that  he  used  the  trust 
funds.  Farmer's  Distributees  v.  Farmer's 
Adm'r,  26  Ala.  671. 

124.  A  decree  against  an  administra- 
tor, on  final  settlement  of  his  accounts, 
bears  interest  from  the  time  of  its 
rendition.  Kyle  v.  Mays,  use  of  Pond, 
22  Ala.  692. 

For  kindred  decisions,  see  Guardian 
AND  Ward. 

5.  Joint  and  several  Liability. 

125.  Executors  and  administrators, 
who  enter  into  a  joint  bond  for  the 
performance  of  their  duties,  are  liable 
for  the  acts  and  defaults  of  each  other, 
unless  the  bond  itself  shows  that  they 
did  not  intend  to  become  so  bound. 
Williams  and  Wife  v.  Harrison,  19  Ala. 
277. 

126.  The  orphans'  court  has  juris- 
diction, in  •  such  case,  to  make  them 
account  for  each  other's  defaults,  and 
may,  it  seems,  render  a  joint  decree 
against  them.     lb. 

6.  Costs. 

127.  When  a  decree  against  an  ex- 
ecutor is  revived  by  scire  facias,  costs 
may  be  awarded  against  him.  Haiison 
V.  Jacks  and  Wife,  22  Ala.  549. 

128.  As  to  costs  in  chancery,  see 
Atwood's  Heirs  v.  Beck,  21  Ala.  590  ; 
Colvin  V.  Owens,  22  Ala.  782. 

VI.   EXECUTOKS   DE    SOX   TORT. 

129.  A  voluntary  sale  by  an  executor 
de  son  tort,  without  any  legal  compul- 
sion, confers  on  his  purchaser  uo 
better  title  than  he  himself  had  : 
and  when  sued  in  ti'over  by  the  right- 
ful administrator,  the  purchaser  can- 
not show  in  mitigation  of  damages 
that,  since  his  purchase,  the  executor 
de  son  tort  has  paid  debts  which  the 
administrator  was  bound  to  pay  in  due 
course  of  administration.  Carpenter  v. 
Going,  20  Ala.  587. 
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130.  "Whether  such  executor  him- 
self, when  sued  in  trover  by  the  right- 
ful administrator,  can  show  such  pay- 
ments in  mitigation  of  damages,  quaere? 
lb. 

131.  A  bona-fide  purchaser  for  valua- 
ble consideration,  at  a  public  sale  by 
an  executor  tie  son  tort,  acquires  at 
least  a  possession  and  right  of  posses- 
sion, which  he  can  maintain  against 
all  the  world  except  the  legal  repre- 
sentative of  the  deceased,  and  as 
against  him  an  actual  possession  of 
which  he  can  only  be  deprived  by  suit. 
Woolfork's  Adm'r  v.  Sullivan,  23  Ala. 
558. 

132.  One  claiming  imder  a  fraudu- 
lent conveyance  from  the  decedent  in 
his  lifetime,  may,  after  the  death  of  his 
grantor,  be  charged  as  executor  de  son 
tort,  although  there  is  a  lawful  repre- 
sentative, because  the  latter  being 
bound  by  the  fraud  of  his  testator  or 
intestate,  cannot  be  charged  at  all  in 
his  representative  character  ;  but  this 
doctrine  has  no  application  to  cases  of 
collusion  between  the  lawful  represen- 
tative and  a  third  person,  where  there 
is  nothing  to  prevent  the  former  from 
being  held  liable,  and  therefore  the 
latter  cannot  be  charged  as  executor 
de  S071  tort.  Simonton  v.  McLane's  Adm'r, 
25  Ala.  353. 

132.  A  creditor  may  come  into  a 
coiu't  of  equity  against  the  executor 
de  son  tort  of  his  debtor,  to  obtain  sat- 
isfaction of  his  debt  out  of  property 
which  the  debtor  fraudulently  con- 
veyed, and  which  is  in  the  possession 
of  a  person  who  cannot  administer  it 
as  the  rightful  representative,  being 
bound  by  the  fraud  of  the  intestate  ; 
and  in  such  case,  it  is  not  necessary 
that  the  creditor  should  have  exhausted 
his  legal  remedies,  or  should  stand  as 
a  creditor  with  a  lien.  Watts  v.  Gayle 
^  Bower,  20  Ala.  817. 

VII.  Foreign  and  Special  Administra- 
tions. 

133.  A  foreign  executor  may  sue  in 
the  courts  of  this  State  ;  and  if  he 
makes  profert  of  his  letters,  the  effect 
is  the  same  as  if  they  were  set  out  in 
the  declaration,  although  he  does  not 
aver  in  what  State  they  were  granted. 
Carfs  Executor  v.  Wyley,  23  Ala.  821. 

134.  An  attachment  lies,  in  favor  of 


a  resident  creditor,  against  the  foreign 
executor  or  administrator  of  his  de- 
ceased non-resident  debtor.  (Gold- 
thwaite,  J.,  dissenting.)  Branch  Bank 
at  Mobile  v.  McDonald,  22  Ala.  474. 

135.  But,  to  authorize  an  attachment 
in  such  case,  it  must  appear  that  the 
debtor  was  a  non-resident  at  the  time 
of  his  death  ;  and  when  an  attachment 
is  sued  out  against  him  while  living, 
the  suit  cannot  be  revived  against  his 
foreign  personal  representative.     lb. 

136.  The  act  of  1802,  authorizing  the 
revival  of  a  suit  against  personal  rep- 
resentatives, does  not  apply  to  foreign 
representatives.     lb. 

137.  An  administrator  de  bonis  non  is 
entitled  to  all  the  goods  and  personal 
estate  of  the  decedent,  which  remain 
in  specie,  and  which  were  not  admin- 
istered by  his  predecessor  ;  and  he 
may  recover;  at  law,  assets  which  were 
fraudulently  disposed  of  by  his  prede- 
cessor, if  they  can  be  identified.  Swink's 
Adm'r  v.  Snodgrass,  17  Ala.  653. 

138.  So  he  may  recover,  in  an  ac- 
tion at  law,  a  slave  belonging  to  the 
estate,  which  had  been  gratuitously 
loaned  by  his  predecessor.  Lawson's 
Adm'r  v.  Lay's  Executor,  24  Ala.  184. 

139.  But  he  cannot  recover  a  note 
which  his  predecessor  had  surrender- 
ed to  one  claiming  to  be  the  owner  of 
it,  and  for  which  he  had  fully  account- 
ed.    Abney  v.  Pickett,  21  Ala.  739. 

140.  Nor  can  he  recover  property 
fraudulently  disposed  of  by  his  pred- 
ecessor, if  the  parties  in  interest  elect 
to  treat  such  fraudulent  sale  as  an 
administration.  Elliott  v.  Branch  Bank 
at  Mobile,  20  Ala.  345. 

VIII.  Purchases  at  their  own  Sales. 

141.  A  purchase  by  an  administrator 
at  his  own  sale,  to  be  valid,  must  be 
fair  and  bona  fide:  if  it  appears  that  he 
purchased  the  property  at  less  than 
its  value,  never  accounted  for  the  pro- 
ceeds, and  is  insolvent,  chancery  will 
set  aside  the  sale,  not  only  as  against 
him,  but  as  against  purchasers  under 
him  with  notice.  McCartney  v.  Cal- 
houn, 17  Ala.  301. 

142.  If  he  obtains  an  order  of  sale 
after  the  administration  of  the  estate 
has  been  removed  into  the  chancery 
court,  and  himself  becomes  the  pur- 
chaser at  his  sale,  the  chancery  court 
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will  provide  that  tlie  property  sliiill  be 
forthcoming  to  abide  the  final  decree 
in  the  cause.  Pearson  v.  Darringtnn, 
21  Ala.  169. 

143.  Where  an  executor,  by  an  ar- 
rangement with  the  creditors  of  tlie 
estate,  obtained  indulgence  on  the 
debts,  and  was  thus  enabled  to  pur- 
chase some  of  the  property  at  a  sale 
under  an  order  of  the  chancery  court, 
which  was  had  by  consent,  ho  was 
held  to  have  purchased  for  the  benefit 
of  the  estate,  and  not  for  himself  indi- 
vidually ;  there  being,  also,  some  evi- 
dence of  his  declarations,  at  the  time 
of  the  sale,  that  he  was  purchasing  for 
the  estate.  Montgomery  v.  Givhan,  24 
Ala.  568. 

144.  An  administrator  is  bound  not 
to  do  anything  which  has  a  tendency 
to  interfere  with  his  duty  in  discharg- 
ing the  trust,  since  his  office  is  not 
conferred  upon  him  for  the  purpose 
of  enabling  him  successfully  to  engage 
in  intrigues  for  his  private  benefit.  If 
he  purchases  property  with  the  money 
of  the  estate,  and  afterwards  re-sells 
it  at  a  profit,  the  benefit  of  the  pur- 
chase enures  to  the  estate.  Mosely  v. 
Lane,  27  Ala.  62. 

IX.  Proceedings  to  obtain  Title. 

145.  The  probate  court  has  no  juris- 
diction, to  compel  an  administrator  to 
convey  his  intestate's  interest  in  lands, 
which  were  sold  by  a  firm  of  which 
the  intestate  was  a  partner,  unless  the 
intestate  had  entered  into  "  bond  or 
obligation  to  make  title  thereto." 
Wilkerson  v.  Vinson,  20  Ala.  131. 

146.  If  the  obligee  in  the  bond  has 
sold  a  part  of  the  land  to  another  per- 
son, the  court  is  not  thereby  deprived 
of  jurisdiction.  Prince  v.  Bates,  19 
Ala.  105. 

147.  Where  the  obligee  transferred 
to  the  intestate  the  notes  of  the  per- 
son to  whom  he  sold  a  portion  of  the 
land,  and  took  up  his  own  notes,  it  is 
erroneous  to  render  a  decree  for  title 
until  the  transferred  notes  have  been 
fully  paid,  although  the  intestate  failed 
to  fix  the  liability  of  the  endorser  by 
suit  against  the  maker.     lb. 

148.  The  fact  that  the  intestate  as- 
sumed to  sell  the  land,  and  executed 
his  bond  for  title,  raises  the  presump- 
tion  of  ownership   in  him ;    and  the 


onus  of  showing  an  outstanding  title  is 
cast  on  his  administrator,     lb. 

149.  The  administrator  is  the  only 
indispensable  party  defendant ;  and  he 
may  sue  out  a  writ  of  error  alone  to 
reverse  a  decree  against  him.     lb. 

X.   Proceedings    to    obtain    Partial 
Distribution. 

150.  Where  the  estate  has  not  been 
reported  solvent,  the  administrator 
cannot  be  compelled  to  make  distribu- 
tion until  after  the  lapse  of  eighteen 
months  from  the  grant  of  administra- 
tion. Williamson  and  Wife  v.  Mason, 
18  Ala.  87. 

151.  The  purchaser  at  execution  sale 
of  a  devisee's  undivided  interest  in 
lands,  which  are  afterwards  sold  for 
distribution,  cannot  institute  proceed- 
ings in  the  probate  court  for  a  distri- 
bution of  the  proceeds  of  sale.  (Dar- 
gan,  C.  J.,  and  Chilton,  J.;  dissenting.) 
Smith  and  Loveless  v.  Hall,  20  Ala.  777. 

152.  Where  the  widow  fails  to  pre- 
sent her  claim  for  her  distributive 
share  of  her  husband's  estate  to  his 
administrator  until  after  the  estate  has 
been  finally  settled  by  due  course  of 
law,  her  remedy  against  him  and  his 
sureties  is  gone,  and  she  must  follow 
the  assets  in  the  hands  of  the  heir  or 
distributee.    Turner  v.  Cole,  24  Ala.  364. 

153.  Adultery  on  the  part  of  the 
wife,  is  no  bar  to  her  claim  for  a  dis- 
tributive share  of  her  husband's  es- 
tate,    lb. 

154.  When  no  provision  is  made  for 
the  wife  by  her  husband's  will,  she 
may  claim  her  distributive  share  with- 
out dissenting.  lb ;  Martin's  Heirs  v. 
Martin,  22  Ala.  86. 

155.  The  statute,  authorizing  any 
person  entitled  to  an  estate  by  will  to 
institute  proceedings  against  the  per- 
sonal representative,  does  not  apply 
to  devises  of  which  the  executor  has 
no  control,  and  in  relation  to  which  he 
has  exercised  none  of  his  statutory 
powers  ;  and  in  such  case  he  cannot 
be  held  responsible,  in  his  representa- 
tive character,  for  the  rents  or  posses- 
sion of  the  land.  Chighizola  v.  Le 
Baron,  21  Ala.  406. 

156.  A  disti'ibutee  cannot  be  re- 
quired, either  by  the  commissioners  or 
by  the  court,  to  pay  a  sum  of  money 
to  another  ;  but  if  the   parties  adopt 
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the  division  made  by  the  commission- 
ers, and  act  upon  it,  or  make  distribu- 
tion among  themselves  on  the  same 
terms,  they  will  be  bound  by  it.  Allen 
and  Wife  v.  Raneij  and  Wife,  19  Ala.  68. 

157.  If  the  number  of  distributees 
exceeds  the  number  of  slaves  to  be 
divided,  the  court  may  order  a  sale  in 
the  first  instance,  without  the  appoint- 
ment and  report  of  commissioners. 
Hamlet  v.  Johnson,  26  Ala.  557. 

157  If  the  executor,  in  accounting 
on  settlement  with  one  distributee, 
has  accounted  for  less  than  he  might 
have  been  charged  with,  this  does  not 
give  another  distributee  any  right  to 
a  greater  interest  in  the  residue. 
Montgomery  v.  Givlian,  24  Ala.  568. 

XI.  Settlement  of  Accounts. 

1.  Annual,  or  Partial. 

158.  Prior  to  the  act  of  1843,  a  par- 
tial settlement  was  regarded  on  final 
settlement  as  prima-facie  correct,  and, 
unless  ^impeached  for  errors  or  mis- 
takes, might  be  made  the  basis  of  a 
final  settlement.  Rhodes  v.  Turner  and 
Wife,  21  Ala.  210. 

159.  But,  if  it  did  not  show  notice 
to  the  distributees,  and  the  appoint- 
ment of  a  guardian  ad  litem  for  the 
infants,  it  was  not  prima-facie  evidence 
against  them.  McCreliss'  Distributees  v. 
Hinkle,  17  Ala.  459. 

160.  Under  the  act  of  1843,  all  the 
proper  parties  being  regularly  before 
the  court,  a  partial  settlement  is  as 
conclusive,  concerning  the  validity  of 
claims  then  contested,  as  if  rendered 
on  final  hearing,  and  may  be  pleaded 
in  bar  on  final  settlement.  Duke's 
Adrn'rv.  Duke's  Distributees,  26  Ala.  673. 

161.  The  act  of  1850,  which  declares 
that  partial  settlements  shall  be  con- 
sidered "  only  prima-facie  correct," 
does  not  retroact  upon  settlements 
made  before  its  passage.     Tb. 

162.  The  character  of  such  settle- 
ments is  so  far  modified  by  this  statute, 
that  they  are  not  revisable  on  error. 
Thompson  and  Wife  v.  Hunt,  22  Ala.  517. 

163.  Under  the  Code,  the  allowance 
of  a  credit  on  an  annual  settlement  is 
presumptive  evidence  of  its  correct- 
ness ;  and  if,  on  final  settlement,  no 
other  evidence  than  the  annual  settle- 
ment is  adduced  bv   either  party  in 


reference  to  the  item,  it  is  error  to  die- 
allow  the  credit.  Newberry's  Adm'r 
V.  Newberry's  Distributees,  28  Ala.  691. 

2.  Final. 

164.  The  final  settlement  of  his  ad- 
ministration, without  a  discharge  from 
the  trust,  does  not  divest  an  adminis- 
trator de  bonis  non  of  the  power  to 
cite  his  predecessor  to  a  final  settle- 
ment.    Simmons  v.  Price,  18  Ala.  405. 

165.  An  administrator  de  bonis  non, 
whose  appointmeii.t  is  void  because 
made  before  the  ofiice  was  vacated  by 
the  death,  resignation  or  removal  of 
his  predecessor,  has  no  authority  to 
cite  the  former  representative  to  a  final 
settlement.  3Iatthews  v.  Douthitt  and 
Wife,  27  Ala.  273. 

166.  Whether  an  executor  or  admin- 
istrator in  chief,  after  settling  with  his 
successor  in  the  administration,  may 
apply  to  the  probate  court  for  a  dis- 
charge from  liabilitj'  to  the  estate, 
qucere?  But,  conceding  that  he  may, 
he  should  give  notice  of  his  applica- 
tion, produce  his  receipt  showing  the 
settlement,  and  move  for  a  discharge  : 
the  court  cannot,  ex  mero  motu,  order 
his  discharge,  upon  the  representation 
of  his  successor,  on  final  settlement, 
that  such  settlement  had  been  had. 
King  V.  Collins,  21  Ala.  363. 

167.  Prior  to  the  act  of  1846,  the 
distributees  of  .an  estate  might  main- 
tain a  suit  against  the  personal  repre- 
sentative, after  his  removal  from  office, 
to  make  him  account.  Gould  v.  Hayes, 
19  Ala.  438. 

168.  A  decree  rendered  prior  to  the 
passage  of  this  act,  against  an  admin- 
istrator in  chief  in  favor  of  his  succes- 
sor, for  monej's  received  in  the  course 
of  administration  and  unaccounted  for, 
was  not  merely  voidable,  but  void  for 
want  of  jurisdiction.  Hanna  v.  Price, 
23  Ala.  826. 

169.  Under  the  act  of  1854,  (Session 
Acts  1853-4,  p.  24,)  the  personal  rep- 
resentative of  a  deceased  administra- 
tor may  be  cited  by  the  distributees, 
to  make  a  settlement  of  his  intestate's 
administration,  "as  fully  and  complete- 
ly" as  could  have  been  made  by  the 
deceased  administrator  himself,  if  alive; 
but  such  personal  representative  is 
personally  liable,  on  such  settlement, 
onlv  to  the  amount  of  the  assets  of  his 
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intestate's  estate  which  have  come  to 
his  hands.  Howard's  Distributees  v. 
Howard's  Adm'r,  26  Ala.  G82. 

170.  Although  there  is  no  statutory 
limitation  to  proceedings  in  the  or- 
phans' court,  against  an  executor  or 
administrator,  to  compel  a  final  settle- 
ment ;  yet,  if  the  parties  in  interest 
allow  twenty  years  to  elapse,  from  the 
time  when  they  might  call  him  to  a 
settlement,  without  taking  any  steps 
to  compel  a  settlement,  the  presump- 
tion of  payment  arises  in  his  favor. 
Rhodes  v.  Turner  and  Wife,  21  Ala.  210. 

171.  Where  a  distributee  attempts, 
after  the  lapse  of  twenty  years,  to 
charge  an  executor  with  the  value  of 
slaves  not  included  in  his  inventory, 
and  shows  no  excuse  for  his  delay,  his 
claim  cannot  be  allowed  in  the  probate 
court.  Barnetfs  Executor  v.  Tarrence, 
23  Ala.  463. 

172.  After  the  lapse  of  eighteen 
years,  the  court  will  not  force  conclu- 
sions, nor  draw  any  inferences  not 
clearly  warranted  by  the  evidence,  in 
favor  of  a  distributee  who,  although 
he  had  ample  time  and  oj'portunity  to 
assert  his  rights,  made  no  effort  to  do 
so  imtil  after  the  administrator's  death. 
Bogle  V.  Bogle's  Adm'r,  23  Ala.  544. 

173.  A  final  decree,  rendered  within 
eighteen  months  after  the  appointment 
of  the  administrator,  '>that  he  go  hence 
discharged  from  further  liability  as 
such,"  when  he  has  neither  resigned, 
nor  reported  the  estate  solvent  or  in- 
solvent, is  utterly  void  :  it  neither 
affects  his  rights  or  liabilities  as  ad- 
ministrator, nor  authorizes  the  appoint- 
ment of  an  administrator  de  bonis  non; 
and,  even  if  admitted  to  be  valid  so  far 
as  it  confirms  and  allows  the  adminis- 
trator's accounts,  it  cannot  be  conclu- 
sive beyond  the  very  items  mentioned, 
nor  protect  the  administrator  from 
liability  as  to  all  other  matters.  Mat- 
thews V.  Douthitt  and  Wife,  27  Ala.  273. 

174.  Notice  of  an  intended  anmial, 
or  partial  settlement,  will  not  author- 
ize the  rendition  of  a  final  decree. 
King  V.  Collins,  21  Ala.  363. 

175.  Where  the  parties  interested 
appear,  and  consent  to  a  postpone- 
ment of  the  settlement,  they  cannot 
afterwards  be  heard  to  complain  of 
any  irregularity  in  the  manner  of 
bringing  them  in.  Barnetfs  Executor 
V.  Tarrence,  23  Ala.  463. 


176.  After  the  lapse  of  twenty  years, 
the  court  will  presume,  in  favor  of  the 
correctness  of  an  irregular  final  settle- 
ment, that  the  necessary  notices  were 
given.     lb. 

177.  All  the  parties  in  interest  must 
be  before  the  court,  either  in  person, 
or  by  notice.  Smith  fy  Wife  v.  Hooper, 
20  Ala.  245  ;  Hollis  v.  Caughman  and 
Wife,  22  Ala.  478. 

178.  When  any  of  the  distributees 
have  died,  it  is  error  to  proceed  to  a 
final  settlement,  without  bringing  in 
their  legal  representative.  Hall's  Dis- 
tributees V.  Andrews,  17  Ala.  40  ;  3Ic- 
Conico  V.  Cannon,  25  Ala.  462. 

179.  Where  the  record  shows  that 
there  are  minor  heirs,  it  should  also 
show  that  they  were  represented  on 
the  settlement,  either  by  a  guardian,  or 
by  a  guardian  ad  litem.  Clack's  Heirs 
V.  Clack's  Adm'rs,  20  Ala.  461  ;  also. 
Collier's  Adm'r  v.  Slaughter's  Adm'r,  22 
Ala.  671. 

180.  The  exclusion  of  infants  from 
the  distribution,  without  the  appoint- 
ment of  a  guardian  ad  litem,  on  the 
ground  that  they  had  received  ad- 
vancements, is  erroneous.  Wilson's 
Heirs  v.  Wilson's  Adm'r,  18  Ala.  176. 

181.  Infants  may  be  represented  by 
their  general  guardian,  unless  he  is 
incompetent  or  unfit.  Smith  v.  Smith's 
Adm'rs,  21  Ala.  761. 

182.  But,  if  their  general  guardian, 
after  being  notified  of  the  settlement, 
fails  to  attend,  it  is  the  duty  of  the 
court  to  appoint  a  guardian  ad  litem. 
King  V.  Collins,  21  Ala.  363. 

183.  Where  property  is  bequeathed 
to  one,  in  trust  for  others,  the  cestuis 
que  trust  are  not  necessary  parties  to  a 
settlement  of  the  administration. 
Gaunt  and  Wife  v.  Tucker's  Executors, 
18  Ala.  27. 

184.  The  widow,  or  (if  dead)  her 
personal  representative,  is  a  necessary 
party  to  the  settlement  of  her  husband's 
estate.  Crothers  v.  Heirs  of  Ross,  17 
Ala.  816. 

185.  The  husband  is  a  necessary 
party  to  the  settlement  of  an  estate 
of  which  his  wife  is  a  distributee, 
since  the  passage  of  the  "  woman's 
laws"  of  1848  and  1850  Smith  and 
Wife  V.  Hooper,  20  Ala.  245. 

186.  After  the  lapse  of  twenty  years, 
the  court  will  presume,  in  favor  of  the 
correctness  of  an  irregular  final  settle- 
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ment,  that  all  the  parties  in  interest 
were  present.  Barnett's  Executor  v. 
Tarrence,  23  Ala.  463. 

187.  Where  an  executor  alleges,  in 
his  answer  to  the  citation,  "  that  suits 
are  pending  against  him  as  executor," 
but  does  not  give  any  statement  or 
description  of  them,  nor  refer  to  any 
record  or  schedule  of  them,  the  an- 
swer is  demurrable  for  insufficiency ; 
but  the  better  practice  would  be  to 
except  to  the  answer.  Chighizola  v. 
LeBaro?i,  21  Ala.  406. 

188.  An  administrator  cannot  protect 
himself  by  plea,  setting  up  an  agree- 
ment between  himself,  the  executors 
and  legatees,  entered  into  before  let- 
ters of  administration  were  granted  to 
him,  by  which  the  entire  estate  was 
transferred  to  him  for  a  term  of  years, 
to  be  by  him  managed  and  retained 
until  all  the  debts  were  paid  ;  and 
averring  that  he  took  possession  of 
the  estate  and  held  it  under  the  agree- 
ment, and  not  by  the  order  of  the  court. 
George  v.  Goldaby,  23  Ala.  326. 

189.  Where  letters  of  administration 
are  granted  to  the  sheriff,  virtute  officii, 
and,  after  his  removal  from  the  State 
without  settling  his  administration, 
ex-parte  proceedings  are  instituted 
against  him,  all  the  preliminary  pro- 
ceedings must  show  that  he  was  pro- 
ceeded against  in  that  capacity  ;  espe- 
cially, when  it  appears  that,  after  the 
expiration  of  his  term  of  office  as 
sheriff,  he  took  out  letters  of  adminis- 
tration individually,  and  gave  a  new 
bond ;  and  this  objection  may  be 
raised  for  the  first  time  on  error. 
Spence  v.  Savery,  25  Ala.  723. 

190.  Where  ex-parte  proceedings  are 
instituted  against  an  executor  or  ad- 
ministrator, who  has  removed  beyond 
the  jurisdiction  of  the  court  without 
settling  his  accounts,  although  it  is 
necessary  that  the  record  should  show 
the  facts  which  authorize  the  court  to 
state  the  account,  yet  it  is  immaterial 
whether  these  facts  are  proved  before 
or  after  publication :  from  the  time 
the  application  is  made,  until  the  final 
action  of  the  court  in  stating  the  ac- 
coimt,  the  proceedings  are  to  be  re- 
garded as  in  fieri.  Croft  v.  Ferrell,  21 
Ala.  351. 

191.  Where  the  account  is  stated  by 
the  court,  and  reported  for  allowance 
at  the  next  term,  at  which  term,  on 


account  of  the  incompetency  of  the 
judge,  the  proceedings  are  regularly 
continued  to  the  next  term,  the  subse- 
quent appearance  of  the  defendant, 
and  his  failure  to  object  to  the  irregu- 
lar ^.continuance,  are  a  waiver  of  the 
irregularity,  even  if  it  amounted  to  a 
discontinuance,  and  place  him  rightly 
in  court.     lb. 

192.  A  recital  in  the  final  decree, 
that  the  term  to  which  the  defendant 
was  cited  was  a  regular  term,  and  that 
it  was  "  shown  to  the  satisfaction  of 
the  court,  by  competent  and  sufficient 
testimony,  that  the  publication  requir- 
ed by  law  has  been  regularly  and  duly 
given,"  when  the  record  contains  an 
order  of  publication,  shows  a  substan- 
tial compliance  with  the  requirements 
of  the  statute.  Wright  v.  Cloughy  17 
Ala.  490. 

193.  It  is  error,  in  proceedings  in- 
stituted under  the  act  of  1843,  to  ren- 
der a  final  decree  against  the  defend- 
ant, on  his  default,  at  the  term  to  which 
he  is  cited  to  appear,  and  at  which  the 
account  against  him  is  stated.     lb. 

194.  The  auditing  and  stating  of  the 
account,  is  a  necessary  preliminary  to 
a  final  settlement;  and  in  all  cases, 
both  before  and  since  the  passage  of 
the  act  of  1843,  the  account  as  stated, 
whether  by  the  court  or  by  the  exec- 
utor.or  administrator,  should  lie  over, 
and  be  presented  for  allowance  at  a 
subsequent  term,  of  which  at  least 
forty  days  notice  should  be  given. 
Rhodes  v.  Turner  and  Wife,  21  Ala.  210. 
(But  see  BendalVs  Distributees  v.  Ben- 
dalVs  Adm'r,  24  Ala.  295.) 

195.  The  stating  of  the  account  is 
the  act  of  the  court ;  consequently,  to 
enable  the  appellate  court  to  deter- 
mine whether  there  was  error  in  the 
allowance  of  any  particular  item,  the 
bill  of  exceptions  must  set  out  all  the 
evidence  in  relation  to  it  that  was  be- 
fore the  primary  court.  BendalVs  Dis- 
tributees V.  BendalVs  Adm'r,  24  Ala.  295. 

196.  It  is  not  necessary,  ordinarily, 
that  the  record  should  show  that  the 
administrator  made  the  affidavits  re- 
quired by  law,  in  regard  to  the  use  of 
the  money  of  the  estate,  and  the  names 
of  the  heirs  and  legatees.  Clack's  Heirs 
V.  Clack's  Adm'rs,  20  Ala.  461. 


Part  II.] 


GUARDIAN  AND  WARD. 


173 


GUARDIAN  AND  WAHD. 

(Statutory  Provisions  :   Code,    §§  2012-41  ;    Clay's 
Digest,  267-72,  §^  1-26.) 

I.  Appointment  of  Guardians. 

II.  Authority  op  Guardians. 

III.  Liability  of  Guardians. 

IV.  Removal  op  Ward  or  Property 
TO  another  State. 

V.  Renewal  of  Guardians'  Bonds. 

VI.  Settlement  of  Accounts. 

VII.  Sureties. — See  that  title. 


I.  Appointment  of  Guardians. 

l.»  Where  the  orphans'  court,  in  the 
rightful  exercise  of  its  jurisdiction, 
has  appointed  a  guardian  of  the  person 
and  property  of  a  minor,  no  other 
person  can  be  recognized  as  the  law- 
ful guardian,  while  such  appointment 
remains  unrevoked.  Dupree  v.  Perry, 
18  Ala.  34. 

2.  The  orphans'  court  has  no  juris- 
diction to  appoint  a  guardian  for  a 
person,  on  the  ground  that  he  is  a  lu- 
natic or  non  compos  mentis,  without  the 
issue  of  a  writ  de  lunatico  inquirendo, 
and  the  finding  of  a  jury  thereon  :  the 
appointment  of  a  guardian,  without 
these  preliminary  proceedings,  is  void, 
and  may  be  collaterally  impeached  in 
any  court.  Eslava  v.  Lepretre,  21  Ala. 
504. 

3.  The  appointment  is  void,  also,  if 
made  without  notice  to  the  party 
against  whom  the  proceedings  are  in- 
stituted.    Ih. 

4.  Where  the  record  of  the  final  set- 
tlement of  an  estate  shows  that  there 
are  minor  heirs,  it  should  also  show 
that  they  were  represented  on  the 
settlement,  either  by  a  guardian,  or  by 
a  guardian  ad  litem.  Clack's  Heirs  v. 
Clack's  Adm'rs,  20  Ala.  461 ;  Wilson's 
Heirs  v.  Wilson's  Adm'r,  18  Ala.  176. 

5.  Infants  may  be  represented,  on 
the  final  settlement  of  an  estate,  by 
their  general  gusrdian,  unless  he  is 
incompetent  or  unfit.  Smith  v.  Smith's 
Adm'r s,  21  Ala.  761. 

6.  But  if  their  general  guardian, 
after  being  notified  of  the  settlement, 
fails  to  attend,  it  is  the  duty  of  the 
court  to  appoint  a  guardian  ad  litem. 
Kin":  V.  Collins,  21  Ala.  363. 


6.  In  a  suit  against  a  lunatic,  the  ap- 
pointment by  the  court  of  a  guardian 
ad  litem  for  him  is  not  erroneous,  when 
tlie  record  shoAvs  that  he  appeared  and 
])leaded  "by  his  guardian  ad  litem  and 
l)y  attorney ;"  especially,  wlicn  the 
record  sliows  that  such  guardian  was 
appointed  at  the  instance  of  the  attor- 
ney. Walker  v.  Clay  ^  Clay,  21  Ala. 
797. 

II.  Authority  of  Guardians. 

8.  A  guardian  may  make  a  submis- 
sion to  arbitration  for  his  ward,  and  is 
bound  by  the  award  as  in  other  ordi- 
nary cases  where  one  man  binds  him- 
self for  the  acts  of  another  Strong  v. 
Beroujon,  18  Ala.  168. 

9.  He  cannot  maintain  case  or  trover, 
in  his  own  name,  against  the  hirer  of 
a  slave  belonging  to  his  word,  to  re- 
cover damages  for  the  loss  of  the 
slave,  although  the  contract  of  hiring 
was  made  with  him.  Hooks  v.  Smith, 
18  Ala.  338. 

10.  Where  personal  property,  be- 
longing to  several  wards,  is  held  by 
their  common  guardian  under  appoint- 
ment of  the  chancery  court,  the  inter- 
est of  each  ward  is  not  a  chose  in  ac- 
tion, but  is  property  in  possession; 
and  on  the  marriage  of  one  of  the  fe- 
males, her  interest  vests,  eo  instanti,  in 
her  husband.  Chambers  v.  Perry,  17 
Ala.  726. 

11.  A  guardian  has  no  authority, 
under  his  appointment  by  a  probate 
court  in  this  State,  to  receive  the  rent 
of  lands  lying  without  the  State  ;  and 
his  receipt  of  the  rents  being  in  his 
own  wrong,  the  law  implies  an  under- 
taking on  his  part  to  pay  it  to  the  per- 
sons who,  ex  aqiio  et  bono,  are  entitled 
to  it.  Smith's  Executors  v.  Wiley,  22 
Ala.  396. 

12.  The  probate  court  can  only  au- 
thorize a  public  sale  by  a  guardian  in 
the  manner  prescribed  by  the  statute  : 
a  private  sale  under  an  order  of  court, 
though  sanctioned  by  the  court,  passes 
no  title  as  against  the  Avard.  Hudson 
V.  Helmes'  Executors,  23  Ala.  585. 

13.  A  guardian  has  no  power  over 
his  ward's  real  estate,  except  so  far  as 
the  rents  and  profits  are  concerned  ; 
consequently,  a  receipt  given  by  the 
ward,  acknowledging  that  his  guardian 
had  surrendered  his  whole  estate,  can- 
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not  be  held  to  include  the  purchase- 
money  of  lands  sold  bj'  the  guardian. 
Beene's  Heirs  v.  Randall's  Heirs,  23  Ala. 
514. 

14.  But,  if  not  restrained  by  statute, 
he  has  power  to  sell  his  ward's  per- 
sonal estate  without  an  order  of  court, 
and  such  sale  wull  convey  a  good  title 
to  a  bona-fide  purchaser  ;  therefore,  if 
a  guardian,  appointed  in  Tennessee, 
here  sells  his  ward's  slave  to  a  bona- 
fide  purchaser,  the  ward  cannot  recov- 
er the  slave  without  proving  the 
statute  law  of  Tennessee.  Woodward 
V.  Donnally,  27  Ala.  198. 

III.  Liability  of  Guardians. 

15.  Guardians,  who  enter  into  joint 
bond,  are  liable  for  the  acts  and  de- 
faults of  each  other,  unless  the  bond 
itself  shows  that  they  did  not  intend 
to  become  so  bound.  Williams  and 
Wife  V.  Harrison,  19  Ala.  277. 

16.  Where  two  guardians  have  given 
a  joint  bond,  and  one  of  them  dies  in- 
solvent, the  survivor  may  be  directly 
charged,  not  only  with  his  own  de- 
faults, but  also  with  those  of  the  de- 
ceased,    lb. 

17.  But  one  is  not  liable,  under  a 
joint  bond,  for  a  default  committed  by 
the  other,  while  sole  guardian,  before 
the  execution  of  their  joint  bond.     lb. 

18.  When  money  is  shown  to  have 
come  to  the  hands  of  a  guardian  at  a 
particular  time,  and  there  is  no  evi- 
dence whatever  that  any  disposition 
has  been  made  of  it,  it  is  the  province 
of  the  jury  to  decide  whether  it  con- 
tinued in  his  possession  until  another 
subsequent  period  ;  but,  where  there 
is  also  evidence  tending  to  show  that 
he  had  used  it  prior  to  the  latter  time, 
neither  the  court  nor  the  jury  can,  for 
the  purpose  of  charging  a  surety  with 
it,  presume  that  it  still  continued  in 
his  possession,     lb. 

19.  When  a  guardian  is  charged 
with  a  particular  sum  which  has  been 
litigated,  he  is  also  properly  charge- 
able with  the  costs  attending  the  litiga- 
tion of  it.  Hughes  v.  Mitchell,  19  Ala. 
268. 

20.  If  he  has  notice  of  a  debt  due 
to  his  ward,  and  makes  no  attempt  to 
collect  it,  and  it  is  lost  through  his 
negligence,  he  is  chargeable  with  the 
amount.     lb. 


21.  But  where  he  has  acted  as  guar- 
dian only  for  seven  months,  he  will 
not  be  charged  with  a  debt  due  from 
a  preceding  guardian,  on  account  of 
negligence  in  failing  to  collect  it,  when 
it  is  shown  that  the  sureties  of  the 
former  guardian  are  entirely  solvent. 
Williams  and  Wife  v.  Harrison,  19  Ala. 
277. 

22.  If  he  invests  his  ward's  funds 
in  a  mercantile  partnership,  whose 
operations  are  based  partly  on  cash 
and  partly  on  credit,  he  is  only  charge- 
able with  that  portion  of  the  profits, 
if  it  can  be  ascertained,  which  accrued 
on  the  cash  investment.  Kyle  v.  Bar- 
nett,  17  Ala.  306. 

23.  If  he  employs  his  son  to  take " 
charge  of  the  business  in  which  he  has 
invested  his  ward's  funds,  under  a 
bonafide  agreement  to  allow  for  his 
services  one  half  of  the  net  profits 
after  paying  interest  on  the  investment, 
and  the  compensation  does  not  appear 
unreasonable,  he  will  not  be  held  liable 
for  that  portion  of  the  profits  which 
may  have  been  received  by  his  son. 
lb.  _ 

24.  He  is  chargeable  with  interest, 
on  the  profits  derived  from  the  funds 
so  invested,  from  the  time  they  were 
received  ;  and  on  the  funds  invested, 
after  the  dissolution  of  the  partner- 
shiji,  from  the  time  he  received,  or 
might  with  due  diligence  have  received 
them.     lb. 

25.  If  he  has  made  profits  by  the 
employment  of  the  ward's  funds,  the 
ward  may  elect,  either  to  take  the 
profits,  or  to  charge  him  with  interest, 
but  cannot  claim  both.     lb. 

26.  If  he  sells  his  ward's  property 
at  private  sale,  he  is  chargeable  with 
its  value  at  the  time  of  the  sale,  or  at 
the  time  of  settlement,  or  at  any  inter- 
mediate time,  with  interest  on  that 
value  from  the  time  of  sale.  Hudson 
V.  Helmes'  Executors,  23  Ala.  585. 

27.  If  he  hires  out  his  ward's  slaves, 
and  afterwards  deprives  the  hirer  of 
their  services  during  the  term,  by 
harboring  them  when  run  away,  he  is 
guilty  of  a  breach  of  contract ;  but  to 
make  him  responsible  for  the  act  of 
his  ward  in  harboring  the  slaves,  he 
must  be  in  some  way  connected  with 
it,  and  it  must  be  shown  to  have  been 
done  by  his  directions,  or  with  his 
assent :  it  is  not  sufficient  to  show  that 
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he  had  previouBly  allowed  his  ward  to 
make  eontracts  in  relation  to  his  own 
property,  and  had  refused  to  entertain 
a  proposition  to  rescind  the  contract 
until  he  had  consulted  the  ward. 
Camp  V.  Dill,  27  Ala.  553. 

IV.  Removal   of  Ward  or  Property 

TO  ANOTHER  StATE. 

28.  Where  an  orphans'  court  here, 
in  the  rightful  exercise  of  its  jurisdic- 
tion, has  appointed  a  guardian  of  the 
person  and  property  of  a  minor,  the 
removal  of  the  guardian  or  ward  to 
another  State  does  not  confer  authoritj^ 
upon  its  courts  to  appoint  another 
guardian  who  can  supersede  the  for- 
mer.    Dupree  v.  Perry,  18  Ala.  34. 

29.  In  determining  whether  the 
guardianship  of  a  minor  shall  be  trans- 
ferred to  another  State,  the  orphans' 
court  must  necessarily  exercise  a  sound 
discretion  ;  and  if  the  transfer  is  re- 
fused, the  letters  of  guardianship  gran- 
ted by  the  foreign  court  should  be 
treated  as  a  nullity.     lb. 

30.  The  design  of  the  settlement  re- 
quired by  the  statute,  as  preliminary 
to  an  order  for  the  transfer  of  a  guar- 
dianship to  another  State,  is  to  furnish 
the  foreign  court  with  record  evidence 
of  the  condition  of  the  ward's  estate  ; 
and  if  the  settlement  does  not  show 
this,  it  is  not  sufficient  to  authorize  the 
transfer,     lb. 

31.  To  authorize  the  transfer  of  a 
guardianship  under  the  act  of  1837, 
both  the  guardian  and  ward  must  re- 
side in  the  State  to  which  it  is  pro- 
posed to  be  removed,     lb. 

32.  Under  the  Code,  where  the  guar- 
dian and  ward  both  reside  here,  and 
letters  of  guardianship  are  granted 
here,  the  property  cannot  be  removed 
to  another  State  on  the  application  of 
a  guardian  appointed  there,  who  al- 
leges in  his  petition  that  the  ward  has 
been  removed  to  that  State.  Cook  v. 
Wimberly,  24  Ala.  486. 

V.  Renewal  of  Guardians'  Bonds. 

33.  Under  the  act  of  1821,  author- 
izing the  discharge  of  a  guardian's 
sureties,  the  taking  of  a  new  bond  is  a 
jurisdictional  fact,  necessarj'  to  appear 
in  order  to  give  validity  to  the  dis- 
charge ;  but  the  existence  of  this  fact 


is  to  be  determined  by  the  judgf-  to 
whom  the  application  is  made,  and  his 
decision  is  final  and  conclusive.  Ilara- 
ner  v.  Mason,  24  Ala.  480. 

34.  Where  the  sureties  of  a  guardian 
of  several  minors  applied  for  a  dis- 
charge from  further  liability  on  tlieir 
bond,  and  a  decree  was  thereupon 
rendered  by  the  court,  recitfng  that 
the  guardian  had  given  a  new  bond, 
and  ordering  that  the  old  sureties  be 
therefore  discharged, — held,  in  an  ac- 
tion against  the  sureties  on  the  old 
bond,  that  the  recital  was  conclusive 
of  the  fact  that  a  new  bond  had  been 
given,  although  the  new  bond  omitted 
the  name  of  the  minor  for  whose  use 
the  suit  was  brought,  and  consequently 
did  not  protect  his  estate,     lb. 

35.  Whether  the  personal  represent- 
ative of  a  deceased  surety,  wishing 
to  put  an  end  to  the  decedent's  liabili- 
ty on  the  bond,  can  compel  the  guar- 
dian to  give  new  security,  qiusre  ? 
Moore  v.  Wall  is,  18  Ala.  458. 

YI.  Settlement  of  Accounts. 

36.  A  petition,  filed  by  a  ward 
against  his  guardian's  administrator, 
asking  a  settlement  of  his  guardianship 
accounts,  and  showing  on  its  face  that^ 
the  guardian's  estate  has  been  previ-^ 
ously  settled  as  an  insolvent  estate,  is 
demurrable.  Patterson  v.  Leachman. 
19  Ala.  745. 

37.  The  wife  is  a  necessary  party  to 
a  proceeding  to  compel  a  final  settle- 
ment of  her  guardianship  of  a  minor 
child  :  a  decree  against  her  husband 
only  is  erroneous.  McGinty  v.  31abry. 
23  Ala.  672. 

38.  The  appearance  of  "the  guardian. 
without  objection,  dispenses  with  the 
necessity  of  notice  to  him.  Wilson  v. 
Knight,'l8  Ala.  129. 

39.  Where  ex-parte  proceedings  are 
instituted  against  a  guardian,  after  his 
removal  from  the  State,  to  compel  a 
settlement  of  his  guardianship,  and  the 
record  contains  an  order  of  publication, 
a  recital  in  the  final  decree,  that  the 
term  to  which  the  guardian  was  cited 
was  a  regular  term,  and  that  it  was 
"shown  to  the  satisfaction  of  the  court, 
by  competent  and  sufficient  testimony, 
that  the  jjublication  required  by  law 
has  been  regularly  and  duly  given," 
shows  a  substantial  compliance  with 
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the     requirements     of    the     statute. 
Wright  V.  Clough,  17  Ala.  490. 

40.  It  is  error  to  render  a  final  de- 
cree against  the  guardian,  upon  his 
default,  at  the  term  to  which  he  is  cited 
to  appear,  and  at  Avhich  the  account 
against  him  is  stated.     lb. 

41.  Although  it  is  necessary,  in  such 
case,  that  the  record  should  show  the 
facts  which  invest  the  court  with  au- 
thority to  state  the  account,  yet  it  is 
immaterial  whether  the  facts  are 
proved  before  or  after  publication : 
from  the  time  of  the  application,  until 
the  stating  of  the  account,  the  proceed- 
ings are  to  be  regarded  as  in  fieri,  and 
the  authority  upon  which  the  final  ac- 
tion of  the  court  is  based  may  be 
proved  at  any  time  before  such  action 
is  had.     Croft  v.  Ferrell,  21  Ala.  351. 

42.  Where  the  account  is  stated,  and 
reported  for  allowance  at  the  nest 
term  of  the  court,  at  which  term,  on 
account  of  there  being  no  judge  quali- 
fied, the  proceedings  are  irregularly 
continued  to  the  next  term,  the  subse- 
quent appearance  of  the  guardian,  and 
his  failure  to  object  to  the  irregular 
continuance,  are  a  waiver  of  the  irreg- 
ularity, and  place  him  rightly  in  court, 
even  if  such  irregularity  amounted  to 

^  discontinuance  of  the  proceedings. 
lb. 

43.  It  cannot  be  assumed,  as  a  legal 
conclusion,  that  no  trust  can  be  created 
by  deed,  the  annual  proceeds  of  which 
might  go  into  the  hands  of  a  guardian 
as  such,  and  be  administered  in  the 
orphans'  court.  Wilson  v.  Knight,  18 
Ala.  129. 

44.  Where  a  guardian,  who  is  also 
trustee  of  his  ward,  has  annually  ac- 
comited  with  the  orphans'  court,  for 
a  series  of  years,  for  the  proceeds  of 
the  trust  estate,  and  has  been  allowed 
credits  exceeding  in  amount  the  in- 
come of  the  estate  other  than  that  em- 
braced in  the  trust,  his  acts  will  be 
regarded  as  a  recognition  of  his  right 
to  such  proceeds  as  guardian,  and,  un- 
less some  error  or  mistake  is  shown, 
will  estop  him  from  denying  it.     lb. 

45.  The  orphans'  court  may  compel 
guardians,  who  have  given  a  joint 
bond,  to  account  for  each  other's  de- 
faults, and  may,  it  seems,  render  a  joint 
decree  against  them  ;  and  if  one  of 
them  has  died  insolvent,  the  survivor 
may  be  directly  charged,  not  only  with 


his  own  defaults,  but  also  with  the 
defaults  of  the  deceased.  Williams 
and  Wifev.  Harrison,  19  Ala.  277. 

46.  A  final  settlement  with  the  or- 
phans' court,  ascertaining  a  balance 
due  from  the  guardian  to  his  ward, 
although  it  would  be  void,  considered 
as  a  judgment,  because  not  rendered 
in  favor  of  any  one  by  name,  is  evi- 
dence of  a  debt,  due  from  the  guardian 
to  his  ward,  for  the  amount  of  the 
ascertained  balance.  Hughes  v.  Mitch- 
ell, 19  Ala.  268. 

47.  A  guardian  is  not  entitled,  on 
final  settlement,  to  a  credit  for  the 
proceeds  of  the  sale  of  property  under 
execution  on  a  former  decree,  which 
was  afterwards  reversed  on  error,  and 
the  sale  set  aside  :  the  presumption 
arises,  in  such  case,  when  the  contrary 
is  not  shown,  that  he  has  regained  the 
possession  of  the  property,  or  at  least 
that  its  value  has  not  been  lost  to  him. 
Jh. 

48.  On  the  settlement  of  a  guardian's 
accounts  in  equity,  he  should  be  al- 
lowed a  credit  for  reasonable  expenses 
in  boarding,  clothing  and  educating 
his  female  ward,  if  necessary  under  the 
circumstances,  although  such  expenses 
may  exceed  the  interest  or  annual 
profits  of  her  estate  in  his  hands  ;  and 
if  she,  while  residing  with  him,  per- 
formed valuable  services  for  him,  she 
is  entitled  to  set  off  their  value  against 
his  demand  for  board.  Montgomery  v. 
Givhan,  24  Ala.  568. 

49.  If  the  ward,  in  such  case,  after 
her  marriage,  continued  with  her  hus- 
band to  board  with  her  guardian,  it 
will  be  presumed,  in  the  absence  of 
any  contract  between  the  parties,  that 
it  was  understood  between  them  that 
the  price  of  their  board  should  be 
charged  to  the  wife's  pi»operty  in  the 
hands  of  her  guardian  ;  and  the  guar- 
dian will  be  allowed  a  credit  for  the 
amount,  although  the  husband  is  in- 
solvent,    lb. 

50.  He  is  entitled,  also,  to  a  credit 
for  the  value  of  slaves  delivered  to 
the  ward  and  her  husband  when  they 
commenced  housekeeping,  if  the  bill 
does  not  offer  to  return  them,  and  the 
husband  assents  to  her  right  to  have 
them  settled  upon  her  for  her  separate 
support  and  maintenance.     lb. 

51.  The  ward's  right  to  a  settlement 
of  her  proj)erty  upon  herself,  is  un- 
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affected,  as  between  herself  and  her 
guardian,  by  any  transactions  between 
the  latter  and  her  husband,  which  had 
no  reference  to  her  estate  in  the  guar- 
dian's hands,  and  which  were  not  de- 
signed to  be  credited  to  that  fmid  ; 
but  if  the  property  in  the  guardian's 
hands  is  more  than  sufficient  for  the 
reasonable  support  and  maintenance 
of  her  and  her  children,  and  her  hus- 
band is  indebted  to  the  guardian  on 
the  settlement  of  their  accounts,  the 
guardian  will  be  allowed,  after  making 
a  reasonable  settlement  on  her,  to  re- 
tain the  amount  due  from  the  husband. 
lb. 

Vn.  Sureties. — See  that  title. 


INSOLVENT  ESTATES. 

(Statutory  Provisions  :    Code,  f)§  1828-66  ;  Clay's 
Digest,  191-5,  ^^  1-16.) 

I.  Of  the  Report  and  Declaration 

OF  Insolyency. 

II.  Of  the  Subsequent  Prcigeedings. 

1.  Governed  by  what  Law. 

2.  Appointment  of  Commissioners. 

3.  Settlement  with  Administrator. 

4.  Filing  Claims. 

5.  Verification  of  Claims. 

6.  Contesting   Validity  of  Claims; 

and  herein  of  their  Allowance 
or  Refection. 

7.  Marshaling  Assets. 

8.  Distribution  of  Surplus. 


I.  Op  the  Report  and  Declaration  of 
Insolvency. 

1.  A  report  of  insolvency,  in  the 
name  of  two  joint  executors,  although 
signed  and  verified  by  one  only,  is 
sufficient,  when  the  record  shows  that 
it  was  adopted  by  the  other,  and  that 
it  was  considered  sufficient  by  the 
court  in  ordering  a  sale  of  the  real 
estate.  Steele  v.  Weaver's  Eocecictors,  20 
Ala.  540. 

2.  A  "  statement  of  the  condition  of 
the  estate,"  filed  by  two  joint  execu- 
tors, showing  an  excess  of  debts  over 
personal  assets,  being  received  by  the 
court,   and  ordered   to   be   recorded, 

12 


was  sufficient,  prior  to  the  passage  of 
the  act  of  1843,  to  give  the  court  ju- 
risdiction of  the  estate  as  insolvent ; 
the  order  reciting  that  the  estate  ap- 
peared to  be  inBolvent,  and  the  real 
estate  having  been  sold  as  in  cases  of 
insolvency.  Sliuckelford  v.  King,  24 
Ak.  158. 

3.  Where  the  record  contains  no 
report  or  decree  of  insolvency,  a  mere 
recital,  in  the  order  of  publication 
against  creditors,  that  the  estate  had 
theretofore  been  reported  and  declared 
insolvent,  does  not  give  the  court  ju- 
risdiction to  proceed  to  the  settlement 
of  the  estate  as  insolvent.  McBroom's 
AdmWs  V.  McBroom's  Creditors,  19  Ala. 
173. 

4.  But,  in  a  collateral  proceeding, 
the  recitals  of  the  record,  showing 
that  a  report  of  insolvency  was  made, 
are  sufficient  to  sustain  the  jurisdiction. 
Heydenfeldt  v.  Towns,  27  Ala.  423. 

5.  By  the  law  of  this  State  in  1840,  a 
decree  of  insolvency  might  be  obtain- 
ed, when  the  personalty  alone  was  in- 
sBfficient  to  pay  all  the  debts,  though 
the  real  estate  might  be  more  than 
Bufficient  for  that  purpose  ;  but  such 
a  decree  would  not,  in  the  Federal 
cliancery  courts,  be  conclusive  evi- 
dence of  the  fact  of  insolvency.  Byrne 
V.  McDow,  23  Ala.  404. 

6.  In  an  action  at  law  in  ttie  Federal 
courts,  against  an  administrator,  a  plea 
setting  up  a  decree  of  insolvency  ren- 
dered by  a  State  court,  is  no  bar  to 
the  rendition  of  judgment ;  but,  when 
the  estate  is  actually  insolvent,  the 
judgment  at  law  will  be  enjoined  in 
equity,  and  the  creditor  compelled  to 
come  in  and  take  hia  place  with  the 
other  creditors,     lb. 

7.  But  ^  decree  of  insolvency,  ren- 
dered by  a  State  court,  does  not  pre- 
clude a  creditor,  even  in  the  Federal 
chancery  courts,  from  denying  the 
truth  of  the  decree,  and  showing  that 
the  estate,  when  its  assets  are  fau-ly 
stated,  is  in  fact  solvent.     lb. 

8.  A  writ  of  error  does  not  lie  from 
a  decree  of  insolvency,  until  the  rendi- 
tion of  the  final  decree  of  settlement, 
imless  an  issue  is  made  up  and  tried 
Tinder  the  act  of  1843 ;  and  if  such 
issue  is  made  up  and  tried,  a  writ  of 
error  can  only  be  sued  out  within  a 
year  from  tlie  trial.  Black's  Creditors 
V.  Black's  Adm'rs,  20  Ala.  401. 
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9.  Under  the  Code,  the  limitation  of 
an  appeal  from  a  decree  ot  insolvency, 
is  thirty  days  ;  and  this  limitation  ap- 
plies, though  the  decree  was  rendered 
before  the  adoption  of  the  Code. 
Banks  v.  3IcDougald's  Adm'r,  29  Ala.  75. 

10.  The  heir-at-law  may,  notwith- 
standing a  decree  of  insolvency,  re- 
cover by  suit  rents  accruing  after  his 
ancestor's  death,  if  neither  the  admin- 
istrator nor  creditors  object.  Branch 
Bank  at  Mobile  v.  Fry,  23  Ala.  770. 

11.  Tlie  administrator  cannot,  after 
a  declaration  of  insolvency,  maintain 
ejectment  for  the  lands.  Long  v.  Mc- 
Dougald's  Adm'r,  23  Ala.  413. 

II.  Of  the  Subsequent  Proceedings. 

1.  Governed  by  what  Law. 

12.  Where  an  estate  was  reported 
insolvent  prior  to  the  passage  of  the 
act  of  .1843,  the  subsequent  proceed- 
ings must  be  regulated  by  that  act. 
Steele  v.  Weaver's  Executors,  20  Ala.  540; 
Weaver's  Executors  v.  Weaver's  Credi- 
tors, 23  Ala.  789  ;  S.  C,  20  Ala.  557. 

13.  The  retroactive  effect  thus  given 
to  the  act  of  1843  does  not  conflict  with 
any  constitutional  provisions,  nor  does 
it  deprive  the  executor  of  any  vested 
right,  personal  to  himself,  which  he 
could  have  insisted  on  under  the  pre- 
vious law ;  it  only  works  arevocation 
of  his  letters  testamentary,  and  changes 
the  mode  of  proceeding  to  a  final  set- 
tlement of  the  estate.  Weaver's  Execu- 
tors V.  Weaver's  Creditors,  23  Ala.  789. 

2.  Appointment  of  Commissioners. 

14.  The  act  of  1833  (Aikin's  Digest, 
253,^41),  requiring  the  appointment 
of  commissioners  to  make  settlement 
with  executors,' &c.,  when  the  judge 
of  the  county  court  is  interested  in 
the  estate,  does  not  apply  to  the  audit- 
ing of  claims  against  an  insolvent 
estate  ;  consequently,  if  the  commis- 
sioners are  appointed  by  the  judge 
of  the  county  court,  who  is  a  creditor 
of  the  estate,  their  i^roceedings  in 
auditing  claims  are  voidable  only,  and 
not  absolutely  void.  Ileydenfeldt  v. 
Towns,  27  Ala.  423. 

15.  Where  the  settlement  is  trans- 
ferred from  the  probate  to  the  circuit 
court,  since  the  passage  of  the  act  of 


1850,  on  account  of  the  incompetency 
of  the  probate  judge,  the  circuit  court 
should  not  appoint  commissioners  to 
settle  the  estate,  but  should  proceed 
with  the  case  as  the  probate  court 
would  have  done.  Shackelford  v.  King, 
24  Ak.  158. 

3.  Settlement  with  Administrator. 

16.  An  estate  having  been  reported 
insolvent,  and  the  creditors  notified  to 
file  their  claims  against  it,  under  the 
law  existing  prior  to  the  act  of  1843, 
and  no  other  proceedings  being  had 
until  after  the  passage  of  that  act,  it 
is  error  for  the  court  to  proceed  at 
once  to  a  settlement  with  the  execu- 
tors, against  their  objections  :  the  next 
step  should  be,  the  appointment  of  a 
day  for  the  executors  to  settle,  and 
notifj'ing  the  creditors  to  attend  ;  and 
on  that  day  the  court  should  proceed 
to  settle  with  the  executors,  and  the 
creditors  to  choose  an  administrator 
de  bonis  non.  Weaver's  Executors  v. 
Weaver's  Creditors,  20  Ala.  557. 

17.  The  settlement  with  the  executor, 
and  the  appointment  of  an  administra- 
tor de  bonis  non,  may,  Avith  the  assent 
of  the  court,  precede  each  other  ac- 
cording to  the  convenience  of  the 
parties;  but  no  final  decree  can  be 
rendered  against  the  executor,  until 
his  successor  is  qualified.  S.  C,  23 
Ala.  789. 

18.  If  the  court  improperly  refuses 
to  proceed  with  the  settlement  of  the 
executor's  accounts,  and  dismisses  the 
citation  against  him,  a  writ  of  error 
does  not  lie  from  his  decree,  but  the 
proper  remedy  is  by  mandamus.  Shad- 
den  V.  Sterling's  Adm'rs,  23  Ala.  518. 

19.  An  issue  having  been  formed 
between  the  executor  and  creditors, 
the  court  afterwards  allowed  various 
irregular  pleadings  to  intervene,  and 
the  executor  then  sued  out  a  writ  of 
error  upon  the  decree  rendered  against 
him, — held,  that  the  case  should  be 
considered  as  if  the  parties  had  been 
held  to  the  issue  first  formed,  and  that 
the  subsequent  pleadings  and  rulings 
of  the  court  should  be  disregarded. 
Shackelford  v.  King,  24  Ala.  158. 

20.  Where  an  executor  becomes 
surety  on  a  ilote  given  for  property 
purchased  at  a  sale  made  by  himself 
and  his  co-executor,  and  is  afterwards 
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cited  by  liis  co-executor,  on  behalf  of 
the  creditors  of  the  estate,  to  make 
final  settlement  and  account  for  the 
note,  he  cannot  protect  himself  by 
pleading  the  statute  of  limitations  of 
six  years.     lb. 

21.  After  the  administrator  has  re- 
ported the  estate  insolvent,  personal 
notice  to  him  of  the  subsequent  pro- 
ceedings is  unnecessary,  since  he  is 
considered  the  actor,  and  is  held  to 
notice  of  all  the  subsequent  proceed- 
ings. Watts  V.  Gayle  ^  Bower,  20  Ala. 
817  ;  Crothers  v.  Heirs  of  Ross,  17  Ala. 
816  ;  also,  Shackelford  v.  King,  24  Ala. 
158. 

22.  But  this  rule  does  not  apply  to 
ex-parte  proceedings  against  an  admin- 
istrator, after  his  removal  from  the 
State,  to  compel  a  settlement  of  his 
administration  where  the  estate,  though 
reported  by  him  insolvent,  is  riot  set- 
tled as  such,  and  the  decree  against 
him  is  in  favor  of  his  successor. 
Spence  v.  Savery,  25  Ala.  723. 

23.  Nor  can  the  executor  raise  any 
objection  to  the  sufficiency  of  the  ci- 
tation to  the  creditors.  Shackelford  v. 
King,  24  Ala.  158. 

24.  On  the  trial  of  an  issue  between 
the  executor  and  creditors,  a  note  may 
be  given  in  evidence  without  proof  of 
its  execution,  unless  its  execution  is 
denied  by  a  proper  plea.     lb. 

25.  The  only  vouchers  that  can  be 
allowed  the  administrator,  for  money 
paid  out  after  the  declaration  of  insol- 
vency, are  for  the  "  last  sickness  and 
necessary  funeral  expenses  ;"  and  if 
the  court  states  an  account,  on  due 
notice  to  the  creditors,  giving  the  ad- 
ministrator credit  for  "receipts,  vouch- 
ers and  allowances,"  exceeding  the 
amount  of  assets  received  by  him,  the 
settlement  is  unauthorized  by  law,  and 
a  creditor  may  again  cite  the  adminis- 
trator to  a  settlement.  Shadden  v. 
Sterling's  Adm'rs,  23  Ala.  518. 

26.  The  administrator  is  chargeable, 
on  final  settlement  with  the  creditors, 
with  the  proceeds  of  the  sale  of  goods 
belonging  to  the  estate,  on  which  he, 
as  sheriff,  before  his  appointment  as 
administrator,  levied  a  void  execution, 
and  paid  over  the  proceeds  of  sale  to 
the  plaintiff  in  execution.  Whitlock's 
AdmW  V.  Whitlock's  Creditors,  25  Ala. 
543. 


4.  Filing  Claims. 

27.  Where  the  report  of  insolvency 
was  made  jjrior  to  the  passage  of  the 
act  of  1843,  but  no  progress  was  made 
in  tlic  settlement  until  afterwards,  the 
creditors  would  only  be  bound  to  file 
their  claims  within  the  time  prescribed 
by  the  court  under  the  previous  law. 
Steele  v.  Weaver's  Executors,  20  Ala.  540. 

28.  A  claim  is  not  required  to  be  in 
any  particular  form  :  it  is  sufficient,  if 
it  shows  the  liability  of  the  estate  to 
the  party  asserting  it.  Hogan's  Execu- 
tor V.  Calvert,  21  Ala.  194. 

29.  A  party  having  merely  an  equit- 
able title  to  a  demand  against  an  insol- 
vent estate,  may  file  it  as  a  claim 
against  the  estate.     lb. 

30.  Where  one  partner  covenants, 
for  a  valuable  consideration  paid  by 
his  co-partner,  to  pay  the  debts  of  the 
firm  without  unnecessary  delay,  a  fail- 
ure to  perform  his  covenant  gives  a 
right  of  action  to  his  co-partner  ;  and 
the  latter  may,  in  such  case,  before  he 
has  paid  any  part  of  the  partnership 
debts,  file  his  claim  against  the  estate 
of  his  deceased  partner.  lb.;  Peacefs 
Creditors  v.  Peacey's  Ad?n'r,  27  Ala.  683. 

31.  When  a  claim  is  filed  on  the 
same  day  on  which  the  decree  of  in- 
solvency is  rendered,  the  appellate 
court  will  presume,  in  the  absence  of 
other  proof,  that  it  was  filed  after  the 
rendition  of  the  decree.  Gaffney  v. 
Williamsmi's  Adm'r,  21  Ala.  112. 

32.  The  term  "month,"  as  used  in  the 
act  of  1843,  means  a  calendar,  and  not 
a  lunar  month.  Bartol  v.  Calvert,  21 
Ala.  42. 

33.  An  endorser,  on  paying  the  note, 
may  present  his  claim  against  the  in- 
solvent estate  of  a  prior  endorser  at 
any  time  within  six  months  after  the 
payment,  although  the  holder  failed  to 
present  the  note  as  a  claim  against  the 
estate  within  six  months  after  the  de- 
claration of  insolvency.  Henry  v. 
Black's  Adm'r s,  24  Ala.  417. 

34.  If  a  claim  is  filed  in  due  time, 
and  is  afterwards  taken  from  the  oflice 
for  a  special  purpose  with  the  permis- 
sion of  the  judge,  it  does  not  lose  its 
place  because,  not  having  been  re- 
turned through  inadvertence,  it  cailnot 
be  found  in  the  ofiice  on  the  last  day 
allowed  for  filing  objections.  Ross  v. 
Ross,  20  Ala.  105  ;  S.  C,  21  Ala.  322. 
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5.  Verification  of  Claims. 

35.  When  a  claim  is  filed  in  time, 
but  not  verified  by  affidavit,  the  affida- 
vit may  be  supplied  at  any  time  before, 
or  even  on  tlic  day  of  final  hearing. 
Gaffney  v.  JViUiamson's  Ad?n'r,  21  Ala. 
112. 

36.  Where  the  claim  is  verified  by 
the  affidavit  (not  of  the  creditor,  but) 
of  a  third  person,  who  swears  that, 
"  to  the  best  of  his  knowledge,  infor- 
mation and  belief,  it  is  yet  due  and 
unpaid,"  but  does  not  state  any  other 
facts,  the  affidavit  is  not  sufficient. 
Pickle's  Adm'r  v.  Ezzell,  27  Ala.  623. 


6.  Contesting  Validitij  of  Claims ;  and 
herein  of  their  Allowance  or  Rejection. 

37.  Prior  to  the  passage  of  the  act 
of  1843,  the  law  made  no  provision  for 
contests  among  the  creditors  ;  conse- 
quently, in  cases  governed  by  the  old 
law,  the  common-law  rule  would  pre- 
vail, that  written  objections  to  claims 
should  be  filed  within  a  reasonable 
time  after  the  appointment  of  the  ad- 
ministrator de  bonis  non.  Steele  v. 
Weaver's  Executors,  20  Ala.  540. 

38.  Under  the  act  of  1843,  if  a  claim 
is  filed  within  the  proper  time,  objec- 
tions to  its  verification,  correctness  or 
validity,  must  be  fil^d  within  three 
months  after  the  expiration  of  the 
time  allowed  for  filing  claims  ;  that  is, 
within  nine  months  after  the  decree  of 
insolvency.  Eartol  v.  Calvert,  21  Ala. 
42  ;  Gaffney  v.  Williamson's  Adm'r,  21 
Ala.  112  ;  Hogan's  Executor  v.  Calvert, 
21  Ala.  194. 

39.  The  objection,  that  a  claim  was 
not  filed  within  the  proper  time,  may 
be  made  at  any  time  before  the  hearing, 
or  even  at  the  hearing.     lb. 

40.  .Objections  to  the  time  of  filing 
a  claim,  are  properly  triable  by  the 
court'.     Bartol  v., Calvert,  21  Ala.  42. 

41.  In  contests  among  creditors,  it  is 
a  proper  practice  for  the  creditor, 
whose  claim  is  contested,  to  declare 
upon  it,  as  in  a  suit  at  common  law, 
against  the  administrator  de  bonis  non, 
in  behalf  of  the  objecting  creditor,  as 
defendant ;  and  where  the  administra- 
tor's individual  claim  is  contested,  and 
he  declares,  as  creditor,  against  him- 
self as  administrator,  the  declaration 


is  not  demurrable.     Ross  v.  Ross,  20 
Ala.  105. 

42.  Where  the  contested  claim  is  an 
account  of  goods,  wares  and  merchan- 
dise furnished  to  the  intestate,  and 
money  paid  for  him,  by  the  firm  of 
which  the  creditor  is  surviving  part- 
ner ;  and  the  administrator,  for  the 
purpose  of  reducing  the  amount,  proves 
that  the  firm  collected  money  for  the 
intestate,  upon  the  understanding  that, 
when  collected,  it  should  be  placed  to 
his  credit,  the  creditor  may  rebut  this 
proof,  by  introducing  evidence  of  an- 
other item  of  indebtedness  from  said 
intestate  to  said  firm,  to  which  the 
money  collected  might,  under  the  gen- 
eral authority  given  by  the  intestate, 
have  been  applied.  Ross  v.  Pearson, 
21  Ala,  473. 

43.  Although  it  is  irregular,  in  such 
case,  to  admit  the  rebutting  proof  be- 
fore the  administrator  has  introduced 
the  evidence  which  it  is  intended  to 
rebut ;  yet  its  admission  is  not  error, 
when  the  administrator  admits  that  he 
will  offer  such  evidence,  and  the  record 
shows  that  it  was  subsequently  intro- 
duced,    lb. 

44.  If  the  validity  of  a  claim,  which 
is  filed  in  time,  and  properly  verified, 
is  not  contested  by  either  the  adminis- 
trator or  any  creditor  in  the  manner 
prescribed  by  the  act  of  1843,  the 
judge  has  no  power  to  call  for  other 
proof :  it  only  remains  for  him  to  allow 
the  claim,  and  charge  the  estate  with 
its  pro  rata  payment.  McNeil  v.  Ma- 
con's Adm'r,  20  Ala.  772. 

45.  Where  the  record  shows  that  a 
claim  was  properly  filed  and  verified, 
and  that  additional  evidence  of  its 
validity  was  afterwards  adduced  be- 
fore the  judge,  who,  after  rejecting 
some  of  it,  held  the  residue  insufficient 
to  establish  the  claim,  and  consequently 
rejected  it ;  and  it  is  not  shown,  either 
affirmatively  or  by  necessary  implica- 
tion, that  either  the  administrator  or 
any  creditor  objected  to  the  claim,  the 
whole  proceeding  is  without  authority 
of  law,  and  the  decree  rejectnig  the 
claim  will  be  reversed.  (Chilton,  J., 
dissenting.)     lb. 

46.  A  claim  allowed,  for  money  paid 
by  mistake,  under  these  facts :  the 
creditor,  as  administrator  of  the  estate 
of  the  decedent's  father,  paid  to  the 
trustee    of  the   decedent    (she   being 
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then  an  unmarried  woman)  the  distrib- 
utive share  of  one  of  her  brothers, 
which  was  supposed  by  all  the  parties 
to  have  been  assigned  to  her  husband 
for  her  separate  use,  and  was  after- 
wards compelled  to  pay  it  again  to  her 
husband's  administrator,  upon  proof 
that  the  assignment  was  to  the  husband 
in  his  own  right.  Bird  v.  Bohannon's 
Adm'r,  25  Ala.  279. 

47.  Where  the  decedent,  on  the  dis- 
solution of  his  partnership  with  an- 
other, covenanted  to  pay  the  outstand- 
ing debts  within  a  reasonable  time, 
and  died  without  complying  with  his 
covenant,  the  surviving  partner  has  a 
claim  against  his  estate  for  the  amount 
of  the  outstanding  debts.  Hogan's 
Executor  v.  Calvert,  21  Ala.  194;  Pea- 
cey's  Creditors  v.  Peacey's  Adm'r,  27  Ala. 
683. 

48.  The  rejection  of  a  claim,  imder 
the  act  of  1843,  is  such  a  final  decree 
as  will  support  a  writ  of  error,  although 
no  issue  was  made  up  under  that  act. 
McNeil  V.  Macon's  Adm'r,  20  Ala.  772 ; 
Bartol  V.  Calvert,  21  Ala.  42. 

49.  When  a  claim  has  been  once 
rejected,  it  cannot  be  re-investigated 
by  the  succeeding  judge,  against  the 
objection  of  any  of  the  creditors  ;  nor 
will  the  refusal  of  the  court,  in  such 
case,  to  permit  a  re-investigation  of 
the  claim,  support  a  writ  of  error. 
Saltmarsh  v.  Bird,  19  Ala.  665. 

50  A  decree  against  the  administra- 
tor, rendered  prior  to  the  passage  of 
the  ac'  ">f  1843,  is  equally  conclusive 
against  aim  and  his  sureties,  both  as 
to  the  claims  allowed  against  the  estate, 
and  the  assets  in  the  administrator's 
hands  ;  and  the  sureties  cannot,  in  the 
absence  of  fraud,  litigate  any  question, 
except  such  as  may  arise  upon  the 
execution  oj  legal  sufficiency  of  the 
bond.  Watts  v.  Gayle  ^  Bower,  20  Ala. 
817. 

51.  The  action  of  the  court,  in  as- 
certaining the  amount  of  the  decedent's 
indebtedness,  binds  the  real  estate 
equally  with  the  personal,  and,  if  not 
conclusive,  is  at  leaB^pritna-facie  evi- 
dence against  all  parties  interested  in 
the  estate,  and  against  a  fraudulent 
grantee  of  the  decedent.  Heydenfeldt 
V.   Towns,  27  Ala.  423. 


7.  Marshaling  Assets. 


52.  In  distriljuting  the  separate  es- 
tate of  a  deceased  partner,  which  has 
been  declared  insolvent,  the  partner- 
ship creditors  will  be  postponed  to 
the  individual  creditors,  when  there  is 
a  joint  fund  in  the  hands  of  the  sur- 
viving partner,  to  which  they  may 
resort.  Emanuel  v.  Bird,  19  Ala.  59G^ 
Smith  fy  Co.  V.  Mallory's  Executor,  24 
Ala.  G28  ;  Bridge  if  Co.  v.  McCullough's 
Adm'rs,  27  Ala.  661 ;  Van  Wngner  ^ 
Yeoman  v.  Chapman's  Adm'r,  29  Ala.  172. 

53.  Although  it  is  shown  that  the 
surviving  partner  himself  is  insolvent. 
Emanuel  v.  Bird,  19  Ala.  596 ;  Van 
Wagner  fy  Yeoman  v.  Chapman's  Adm'r, 
29  Ala.  172  ;  Smith  fy  Co.  v.  Mallory's 
Executor,  24  Ala.  628. 

54.  But  when  the  surviving  partner 
is  insolvent,  and  there  is  no  joint  fund 
to  which  the  partnership  creditors ' 
may  resort,  they  are  entitled  to  share 
in  the  estate  of  the  deceased  partner 
pari  passu  with  the  individual  credi- 
tors.    Emanuel  v.  Bird,  19  Ala.  596. 

55.  After  a  claim  has  been  allowed 
without  objection,  and  the  time  within 
which  objections  are  required  to  be 
made  has  expired,  the  administrator 
may  still  move  to  postpone  its  pay- 
ment until  after  the  separate  debts 
shall  have  been  satisfied,  on  the  ground 
that  it  is  a  partnership  debt  which  is 
not  entitled  to  share  equally  with  sep- 
arate debts.  Bridge  ^'  Co.  v.  McCul- 
lough's Adm'rs,  27  Ala.  661. 

8.  Distribution  of  Surplus. 

56.  When  a  surplus  is  left  in  the 
hands  of  the  administrator,  on  account 
of  the  rejection  of  a  claim  because  it 
was  not  properly  filed  or  verified,  such 
surplus  should  be  appropriated  to  the 
creditor,  in  preference  to  the  distribu- 
tees, unless  his  claim  is  barred  on 
some  other  groinid.  Bartol  v.  Calvert, 
21  Ala.  42. 

57.  If  the  settlement  is  pending  in 
the  chancery  court,  and  a  surplus  is 
found  in  the  hands  of  the  administi-a- 
tor  after  paying  all  claims  against  the 
estate,  a  distributee  of  the  estate  may 
propound  his  interest  to  the  coiu-t  by 
petition,  praying  to  be  made  a  party 
to  the  ^ause,  and  to  have  a  decree 
against  the  administrator  for  his  dis- 
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tributive  share  of  such  surplus.  Pur- 
dom  ^  McBroom  v.  McBroom,  19  Ala. 
110. 

58.  But  it  is  erroneous,  in  such  case, 
to  render  a  final  decee  against  the 
administrator,  without  giving  him  no- 
tice of  the  fi^ling  of  the  petition,  and 
thus  allowing  him  an  opportunity  to 
contest  the  petitioner's  clfiim.     lb. 
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I.  Ademption  of  Legacies. 

1.  Although  there  riiay  be  cases,  in- 
volving equitable  circumstances,  which 
the  probate  court,  from  its  peculiar 
organization  and  mode  of  procedure, 
would  be  incompetent  fully  to  adjust ; 
yet  it  has  jurisdiction,  as  incident  to 
the  settlement  and  distribution  of  es- 
tates, over  the  ademption  of  legacies. 
May's  Heirs  v.  May's  Adm'r,  28  Ala.  141. 

.    II.  Ad  Quod  Damnum. 

2.  A  probate  judge  has  authority, 
under  the  act  establishing  courts  of 
probate,  to  grant  writs  of  ad  quod  dam- 
num, in  those  cases  in  which,  before 
the  abolition  of  the  county  court,  a 
judge  of  the  county  court  had  such 
authority.    Stein  v.  Burden,  19  Ala.  715. 

2.  This    jurisdiction   being   special 


atid  summary,  the  record  must  affirma- 
tively show  a  compliance  with  all  the 
requisites  of  the  statute.  Oiven  v.  Jor- 
dan, 27  Ala.  608. 

III.  Bastardy. — See  that  title  in  Part  I. 

IV.  Certiorari. 

3.  A  judge  of  probate  has  power, 
under  the  act  of  1850,  "  to  grant "  a 
certiorari;  and  when  the  writ  is  issued 
and  signed  by  him,  it  is  operative  as 
his  fiat,  even  if  he  has  no  authority  to 
issue  it.     Hatter  v.  Eastland,  22  Ala.  688. 

V.  Dower. 

4.  The  statutory  jurisdiction  of  the 
probate  court,  in  the  allotment  of 
dower,  is  in  derogation  of  the  common 
law ;  consequently,  the  proceedings 
must  conform  to  the  statute  in  every 
particular.  Martin's  Heirs  v.  Martin, 
22  Ala.  86. 

6.  In  the  exercise  of  this  statutory 
jurisdiction,  the  coiu't  has  no  equity 
jurisdiction,  but  proceeds  according 
to  the  rules  of  law  ;  so  that,  if  the  de- 
mandant has  a  legal  right  of  dower,  it 
is  the  duty  of  the  court  to  allot  it,  irre- 
sj)ective  of  considerations  of  purely 
equitable  cognizance.     lb. 

7.  The  court  has  no  jurisdiction  to 
go  into  an  inquiry,  whether  the  lands, 
in  which  dower  is  sought,  were  pur- 
chased by  the  husband  with  money 
obtained  by  him  from  another  woman, 
with  whom,  after  a  voluntary  separa- 
tion between  him  and  the  demandant, 
he  had  contracted  a  supposed  mar- 
riage, and  with  whom,  as  his  lawful 
wife,  he  lived  until  his  death.     lb. 

8.  The  probate  court  can  only  allot 
dower  in  the  mode  prescribed  by  the 
statute,  and  in  those  lands  of  which 
the  husband  died  seized.  Thrasher  ^ 
Mitchell  V.  Pinckard's  Heirs,  23  Ala.  616. 

9.  In  reference  to  the  question, 
whether  the  probate  court  could  assign 
dower  out  of  the  surplus  prot;eeds  of 
the  sale  of  lands,  which  were  sold  for 
the  payment  of  the  debts  of  the  estate, 
the  court  said,  it  is  "  a  jurisdiction 
which  we  should  be  strongly  inclined 
to  deny,  but  we  leave  it  an  open  ques- 
tion, since  its  decision  is  not  involved 
in  the  case  before  us."  Williamson 
and  Wife  v.  3Iason,  23  Ala.  488. 
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VI.  Estates  op  Decedents. 
1.  Grant  of  Administration. 

10.  The  orphans'  court  here  lias  no 
jurisdiction  of  personal  property, 
which  was  at  the  testator's  domicile 
in  another  State  at  the  time  of  liis 
death,  and  which  was  afterwards 
brought  here  by  his  executor.  Varner 
V.  Bevil,  17  Ala.  286. 

11.  Nor  has  it  jurisdiction  of  slaves 
which  were  brought  into  this  State 
by  a  foreign  executor,  to  whom  a  life 
estate  in  them  was  bequeathed  in 
another  State,  and  who  there  qualified 
and  took  possession  of  them.  Ramey 
V.  Green,  18  Ala.  771. 

12.  If  property  belonging  to  the 
estate  of  an  intestate,  who  neither  re- 
sided, nor  had  property  here  at  the 
time  of  his  death,  is  afterwards  brought 
into  any  county  of  this  State,  the  or- 
phans' court  of  that  county  may  grant 
administration  on  it.  Miller  v.  Jones^ 
Adm'r,  26  Ala.  247. 

13.  The  fact  that  there  is  property 
in  the  county  belonging  to  the  estate, 
and  not  the  allegation  of  that  fact  in 
the  petition,  gives  the  court  jurisdic- 
tion,    lb. 

14.  The  grant  of  letters  testamentary 
or  of  administration,  though  conclu-» 
sive  where  the  court  had  power  to  act, 
may  be  assailed  collaterally  for  want 
of  jurisdiction.     lb. 

15.  Where  the  jurisdiction  of  the 
court  has  attached,  the  grant  of  admin- 
istration cannot  be  collaterally  im- 
peached in  chancery,  on  the  ground 
that  it  was  improperly  granted.  Sav- 
age V.  Benham,  17  Ala.  119. 

16.  A  grant  of  administration  on  the 
estate  of  a  living  man,  who  is  supposed 
to  be  dead,  is  absolutely  void.  Dmir 
can  ^  Hooper  v.  Stewart,  25  Ala.  408. 

17.  After  the  grant  of  letters  to  a 
person  entitled  to,  and  capable  of  dis- 
charging the  trust,  the  court  has  no 
power  to  make  any  new  appointment 
to  the  office,  until  it  is  vacated,  either 
temporarily  or  permanently,  by  the 
death,  resignation,  removal,  &c.,  of  the 
first  administrator  :  such  new  appoint- 
ment is  totally  void,  and  confers  no 
authority  on  the  person  appointed  to 
bave  the  first  administrator  cited  to  a 
settlement.  Matthews  v.  Douthitt  and 
Wife,  27  Ala.  273. 


2.  Proceedings  to  obtain  Title. 

18.  If  the  vendee,  liolding  the  dece- 
dent's title-bond,  has  sold  a  part  of  the 
land  to  a  third  person,  the  ory)lian8' 
court  is  not  thereby  deprived  of  juris- 
diction.    Prince  v.  Bates,  19  Ala.  105. 

19.  The  probate  court  has  no  juris- 
diction to  compel  an  administrator  to 
convey  his  intestate's  interest  ii>  cer- 
tain lands,  which  were  sold  by  a  firm 
of  which  the  intestate  was  a  partner, 
unless  the  intestate  had  entered  into 
"  bond  or  obligation  to  make  title 
thereto."  Wilkerson  v.  Vinson,  20  Ala. 
131. 

3.  Sales  of  Personalty. 

20.  Although  the  orphans'  court, 
under  the  general  powers  conferrefl 
on  it  by  the  act  of  1806,  (Clay's  Digest, 
300,  §  21,)  may  have  been  a  court  of 
general  jurisdiction  ;  yet,  as  to  its 
power  to  order  a  sale  of  the  personalty, 
which  was  derived  exclusively  from 
the  act  of  1809,  (76.  223,  1 13,)  it  is  a 
court  of  special,  or  limited  jurisdiction; 
consequently,  its  records  must  affirma- 
tively show  all  the  facts  necessary  to 
sustain  its  jurisdiction.  Wyatt's  Adm'r 
V.  Rambo,  29  Ala.  510. 

21.  The  order  of  sale  must  appear 
to  have  been  granted  on  the  petition 
of  the  administrator,  and  must  either 
allege  or  show  that  a  sale  was  neces- 
sary, lb.  (Overruling  Wyatt's  Adm'r 
V.  Steele,  26  Ala.  639,  in  which  it  was 
held,  that  the  granting  of  the  order  of 
sale  implied  the  previous  judicial  as- 
certainment of  the  fact  that  a  sale  was 
necessavj.) 

22.  But,  when  the  order  does  not 
appear  on  its  face  to  have  been  granted 
on  the  application  of  the  administrator, 
that  fact  will  be  presumed  after  the 
lapse  of  twenty  years.  Lay's  Executor 
V.  Lawson's  Adm'r,  23  Ala.  377. 

.  23.  On  petition  for  the  distribution 
of  slaves,  if  the  number  of  distributees 
exceeds  the  number  of  slaves  to  be 
divided,  the  court  may  order  a  sale  in 
the  first  instance,  without  the  appoint- 
ment and  report  of  commissioners. 
Hamlet  v.  Johnson,  26  Ala.  557. 

4.  Sales  of  Realty. 

24.  Proceedings  in  the  orphans' 
court,  for  the  sale  of  realtv,  are  in  the 
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nature  of  a  proceeding  in  rem  ;  conse- 
quentlj',  where  the  jurisdiction  of  the 
court  is  shown  to  have  attached,  the 
action  of  the  court  is  conclusive  until 
vacated,  and  cannot,  though  abounding 
with  errors  and  irregularities,  be  col- 
laterally impeached.  Cox  v.  Davis,  17 
Ala.  714  ;  Doe  d.  Saltonstall  and  Wife  v. 
Riley  and  Dawson,  28  Ala.  164  ;  Field's 
Heirj  v.  Goldsby,  28  Ala.  218 ;  3Iathe- 
son's  Heirs  v.  Hearin,  29  Ala.  210 ;  King 
V.  Kent's  Heir^,  29  Ala.  542. 

25.  Under  the  act  of  1818,  the  juris- 
diction of  the  court  attached,  on  its 
reception  of  a  petition  by  the  admin- 
istrator or  widow,  stating  that  a  sale 
of  a  portion  of  the  estate  was  neces- 
tary  to  discharge  debts,  and  that  a  sale 
of  the  real  estate  would  be  less  injuri- 
ous than  a  sale  of  slaves.  3Iatkeson's 
Heirs  v.  Hearin,  29  Ala.  210  ;  King  v. 
Kent's  Heirs,  29  Ala.  542. 

26.  The  authority  to  order  a  sale, 
under  this  statute,  is  not  restricted  to 
the  estates  of  intestate's,  but  extends 
to  the  estate  of  any  decedent.     iZ). 

27.  The  court  may,  under  the  au- 
thority conferred  by  this  statute,  order 
a  sale  of  the  decedent's  inchoate  equity 
in  lands.  Vaughan  and  Hatcher  v. 
Heirs  of  Holmes  and  West,  22  Ala.  593. 

28.  As  to  the  sufficiency  of  the  peti- 
tion, in  its  description  of  the  lands, 
and  its  averment  of  the  jurisdictional 
facts,  when  the  proceedings  are  col- 
laterally assailed,  see  King  v.  Kent's 
Heirs,  29  Ala.  542. 

29.  The  order  of  sale  is  not  void, 
when  collaterally  attacked,  because 
made  in  vacation  ;  nor  because  it  fails 
to  prescribe  the  chai'acter  and  place 
of  sale,  and  the  notice  to  be  given. 
Matheson's  Heirs  v.  Hearin,  29  Ala.  210. 

30.  Under  the  act  of  1822,  the  juris- 
diction of  the  court  attached,  on  its 
reception  of  a  petition  by  the  admin- 
istrator, alleging  a  deficiency  of  per- 
sonal assets  for  the  payment  of  debts, 
or  that  the  real  estate  could  not  be 
«'  equally,  fairly  and  beneficially  divi- 
ded," without  a  sale  ;  and  asking  an 
order  of  sale.  Doe  d.  Saltonstall  and 
Wife  V.  Riley  and  Dawson,  28  Ala.  164; 
Field's  Heirs  v.  Goldsby,  28  Ala.  218 ; 
Cox  V.  Davis,  17  Ala.  714. 

31.  The  failure  to  state  in  the  peti- 
tion which  of  the  heirs  are  of  full  age, 
does  not  invalidate  the  proceedings. 
Field's  Heirs  v.  Goldsby,  28  Ala.  218. 


32.  The  failure  to  issue  citation  to 
the  resident  heirs,  or  to  make  publica- 
tion against  the  non-residents  ;  the 
failure  of  the  guardian  of  the  infant 
defendants  to  deny  the  allegations  of 
the  petition ;  and  the  want  of  proof 
by  deposition  of  the  alleged  ground 
of  sale, — are  mere  irregularities,  which 
do  not  affect  the  validity  of  the  sale, 
when  collaterally  attacked.     lb. 

33.  The  failure  of  the  record  to  show 
that  the  guardian  ad  litem  of  the  infant 
heirs  accepted  the  appointment,  and 
the  absence  of  proof  by  the  record 
that  the  proper  notice  of  the  time  and 
place  of  sale  was  given,  are  also  mere 
irregularities.  Doe  d.  Saltonstall  and 
Wife  V.  Riley  and  Dawson,  28  Ala.  164. 

34.  It  is  not  necessary,  in  a  collateral 
proceeding,  that  the  petition  should 
be  shown  by  the  record  to  have  been 
filed  more  than  forty  days  before  the 
final  hearing.  Cox  v.  Davis,  17  Ala. 
714. 

5.  Settlement  and  Distribution. 

35.  A  testator  appointed  his  widow 
guardian  of  his  minor  children  and 
executrix  of  his  will,  and  directed  that 
the  share  of  each  child  should  be  paid 
on  its  arriving  at  majority.  A  division 
of  the  estate  was  afterwards  had  be- 
tween the  widow  and  children,  by 
commissioners  duly  appointed,  but  no 
settlement  was  made  with  the  court. 
After,  the  death  of  the  widow,  her 
administrators  were  cited  by  one  of 
the  testator's  legatees  to  settle  her  ex- 
ecutorship, and .  also  by  one  of  her 
distributees  to  settle  their  administra- 
tion on  her  estate.  After  due  notice, 
all  the  parties  interested  appeared, 
and  "  it  was  agreed  that  both  estates 
should  be  blended  and  considered  as 
one,  as  the  parties  in  interest  to  both 
were  j'recisely  the  same ;"  and  a  set- 
tlement was  made,  and  decree  render- 
ed, accordingly.  Held,  on  error  as- 
signed by  the  administrators,  that  the 
decree  was  erroneous,  because  the 
court  had  no  power  thus  to  consolidate 
the  two  estates.  Richardson's  Adm'rs 
t\  Richardson,  24  Ala.  395. 

36.  Where  commissioners  are  ap- 
pointed to  make  distribution,  neither 
they  nor  the  court  can  require  one 
distributee  to  Tpay  a  sura  of  money  to 
another  :  such  a  decree,  whether  made 
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by  tlie  commissioners  only,  or  con- 
firmed by  the  court,  will  not  sustain 
an  action  of  debt  for  the  recovery  of 
the  money  ;  but  if  the  parties  adopted 
the  division,  and  acted  on  it,  or  made 
distribution  among  themselves  on  the 
same  terms,  they  would  be  bound  by 
it.  Allen  and  Wife  v.  Rancy  and  Wife, 
19  Ala.  68. 

37.  A  decree  against  an  administra- 
tor, in  favor  of  his  successor  in  the 
administration,' for  moneys  received  in 
the  course  of  administration  and  un- 
accounted for,  rendered  prior  to  the 
passage  of  the  act  of  1846,  was  void 
for  want  of  jurisdiction.  Hanna  v. 
Price,  23  Ala.  826. 

38.  Under  the  act  of  1854,  (which  is 
substantially  the  same  as  the  act  of 
1846,)  the  personal  representative  of 
a  deceased  administrator  may  be  cited 
by  the  distributees,  to  make  settlement 
of  his  intestate's  administration,  "  as 
fully  and  completely"  as  could  have 
been  made  by  the  deceased  adminis- 
trator himself,  if  alive.  Howard's  Dis- 
tributees V.  Howard's  Adm'r,  26  Ala.  682. 

VII.  Guardians. 

39.  The  orphans'  coiirt  cannot  con- 
fer upon  a  guardian  authority  to  receive 
the  rent  of  lands  lying  without  the 
limits  of  the  State.  Smith's  Executors 
V.  Wiley,  22  Ala.  396. 

40.  Nor  can  it  authorize  a  sale  by 
the  guardian  in  any  other  manner  than 
that  specified  by  the  statute  :  a  private 
sale  under  an  order  of  court,  though 
sanctioned  by  the  court,  passes  no  title 
as  against  the  ward.  Hudson  v.  Helnies' 
Executors,  23  Ala.  585. 

41.  Where  an  orphans'  court  here, 
in  the  rightful  exercise  of  its  jurisdic- 
tion, has  appointed  a  guardian  of  the 
person  and  property  of  a  minor,  the 
removal  of  the  guardian  or  ward  to 
another  State  does  not  confer  authority 
upon  its  courts  to  appoint  another 
guardian  who  can  supersede  the  for- 
mer.    Dupree  v.  Perry,  18  Ala.  34. 

4-2.  To  authorize  tlie  transfer  of  a 
guardianship  to  another  State,  under 
the  act  of  1837,  both  the  guardian  and 
ward  must  reside  in  that  State.     lb. 

43.  Under  the  Code,  where  letters  of 
guardianship  have  been  granted  here, 
while  both  the  guardian  and  ward 
reside  here,  the  removal  of  the  ward 


to  another  State  does  not  authorize 
a  transfer  of  the  property.  Cook  v. 
Wimberly,  24  Ala.  486. 

44.  Under  the  act  of  1821,  author- 
izing the  discharge  of  a  guardian's 
sureties,  the  taking  of  a  new  bond  is  a 
jurisdictional  fact,  necessary  to  appear 
in  order  to  give  validity  to  the  dis- 
charge ;  but  the  existence  of  this  fact 
is  to  be  determined  by  the  judge  to 
whom  the  application  is  made,  and  his 
decision  is  final  and  conclusive.  Harn- 
ner  v.  Mason,  24  Ala.  480. 

45.  The  orphans'  court  may  compiel 
guardians,  when  they  have  given  a 
jt)int  bond,  to  account  for  each  other's 
defaults,  and  may,  it  seems,  render  a 
joint  decree  against  them  ;  and  if  one 
of  them  lias  died  insolvent,  the  survi- 
vor may  be  directly  charged,  not  only 
with  his  own  defaults,  but  also  with 
the  defaults  of  the  deceased.  Williams 
and  Wife  v.  Harrison,  19  Ala.  277. 

46.  Where  ex-parte  proceedings  are 
instituted  against  a  guardian,  who  has 
removed  beyond  the  jurisdiction  of 
the  court  without  settling  his  accounts, 
although  it  is  necessary  that  the  record 
should  show  the  facts  "which  authorize 
the  court  to  state  the  account,  yet  it  is 
immaterial  whether  these  facts  are 
proved  before  or  after  publication  : 
from  the  time  the  application  is  made, 
until  the  final  action  of  the  court  in 
stating  the  account,  the  proceedings 
are  to  be  regarded  as  in  fieri,  and 
the  authority  upon  which  the  final 
action  of  the  court  is  based  may  be 
proved  at  any  time  before  such  action 
is   had.     Croft  v.  Ferrell,  21  Ala.  351. 

VIII.  Insolvent  Estates. 

47.  A  report  of  insolvency,  in  the 
name  of  two  joint  executors,  although 
signed  and  verified  by  one  only,  is 
sufficient,  when  the  record  shows  that 
it  was  adopted  by  the  other,  and  that 
it  was  considered  sufiicient  by  the 
court  in  ordering  a  sale  of  the  real 
estate.  Steele  v.  Weaver's  Executors,  20 
Ala.  540. 

48.  A  ''statement  of  the  condition  of 
the  estate,"  filed  by  two  joint  execu- 
tors, showing  an  excess  of  debts  over 
personal  assets,  being  received  by  the 
court,  and  ordered  to  be  recorded, 
was  sufiicient,  prior  to  the  passage  of 
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the  act  of  1843,  to  give  ihe  court  ju- 
risdiction of  the  estate  as  insolvent ; 
the  order  reciting  that  the  estate  ap- 
peared to  be  insolvent,  and  the  real 
estate  having  been  sold  as  in  cases  of 
insolvency.  Shackelford  v.  King,  24 
•Ala.  1.58. 

49.  Where  the  record  contains  no 
report  or  decree  of  insolvency,  a  mere 
recital,  in  the  order  of  publication 
against  creditors,  that  the  estate  had 
theretofore  been  reported  and  declared 
insolvent,  does  not  give  the  court  ju- 
risdiction to  proceed  to  the  settlement 
of  the  estate  as  insolvent.  McBrooiri's 
AdrrCrs  v.  McBroonts  Creditors,  19  Ala. 
173. 

50.  But,  in  a  collateral  proceeding, 
the  recitals  of  the  record,  showing 
that  a  report  of  insolvency  was  made, 
are  sufficient  to  sustain  the  jurisdiction. 
Heydenfeldt  v.  Towns,  27  Ala.423. 

IX.  Judicial  Ascertainment  of  Juris- 

dictional Fact. 

51.  Where  a  court  of  limited  juris- 
diction is  charged  by  statute  with  the 
ascertainment  of  a  jurisdictional  fact, 
and  its  .proceedings  show  that  this 
fact  was  judicially  ascertained,  it  can- 
not be  collaterally  impeached.  Ham- 
ner  v.  Mason,  24  Ala.  480  ;  Wyatt's 
Adm'r  v.  Rambo,  29  Ala.  510. 

52.  But  the  judicial  ascertainment 
of  such  jurisdictional  fact  cannot  be 
inferred  from  the  mere  exercise  of 
jurisdiction.  Wyatt's  Adm'r  v.  Rambo, 
*29  Ala.  510.  (OverruUng  Wijatfs 
Adrn'r  v.  Steele,  26  Ala.  639.) 

X.  Lunatics,  and   Persons  Non  Com- 

potes Mentis. 

53.  The  orphans'  court  has  no  juris- 
diction to  appoint  a  guardian  for  a 
person,  on  the  ground  that  he  is  a  lu- 
natic or  non  compos  mentis,  without  the 
issue  of  a  writ  de  lunatico  inquirendo, 
and  the  finding  of  a  jury  thereon  :  the 
appointment  of  a  guardian,  without 
these  preliminary  proceedings,  is  void, 
and  may  be  collaterally  impeached  in 
any  court.  Eslava  v.  Lepretre,  21  Ala. 
504. 

54.  The  appointment  is  void,  also,  if 
made  without  notice  to  the  party 
against  whom  the  proceedings  are  in- 
stituted,    lb. 


XI.  Substitution  op  Lost  RECORrs. 

55.  If  an  entire  record,  or  a  part 
thereof,  is  lost  or  destroyed,  the  court 
has  power  to  substitute  in  its  stead 
another,  upon  proof  of  the  contents  of 
that  which  is  lost ;  but  the  substitute 
must  be  consistent  with  the  part  re- 
maining on  file.  Bishop's  Heirs  v. 
Hampton,  19  Ala.  792. 

56.  Where  the  lost  paper  is  the  pe- 
tition upon  which  a  sale  of  lands  was 
decreed  by  the  court,  and  the  record 
shows  that  the  sale  was  ordered  on  the 
ground  that  "the  estate  was  solvent 
and  it  would  be  of  infinite  benefit  to 
the  heirs  to  sell  the  land,"  a  petition 
cannot  be  substituted,  alleging  the 
additional  ground  that  the  land  could 
not  be  equally,  fairly  and  beneficially 
divided.    lb. 

XII.  Trusts. 

57.  The  orphans'  court  has  no  juris- 
diction over  a  bequest,  coupled  with 
•a  power  to  the  executors  to  give  the 
property  to  such  of  the  testator's 
children  as  they  "  shall  think  fit  and 
proper."  Billingsley  v.  Harris,  17  Ala. 
214. 

58.  Nor  has  it  power  to  follow  the 
assets  of  an  estate,  which  the  adminis- 
trator has  invested  in  property,  and  to 
establish  a  trust  in  favor  of  an  infant 
distributee.  Gerald  and  Wife  v.  Bunk- 
ley,  17  Ala.  170. 

59.  But  it  cannot  be  assumed,  as  a 
legal  conclusron,  that  no  trust  can  be  ' 
created  by  deed,  the  annual  proceeds 
of  which  might  go  into  the  hands  of  a 
guardian,  and  be  administered  by  him 
as  such  in  the  orphans'  court.  Wilson 
V.  Knight,  18  Ala.  129. 

60.  The  probate  court  may  compel 
the  husband,  as  executor  of  his  wife, 
to  settle  his  trusteeship  of  her  separate 
estate  under  the  acts  of  1848  and  18§0. 
Wcems  V.  Bryan  and  Wife,  21  Ala.  302. 
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See  Limitations,  Statute  of. 
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LAPSE  OF  TIME. 
See  Limitations,  Statute  of. 


Part  II.] 


LEGACY  AND  DEVISE, 


187 


LEGACY  AND  DEVISE. 

I.  Ademption  of  Legacies. 

IL  Assent  op  Executor. 

in.  Construction  and  Validity. 

1.  Bequests  to  Charity. 

2.  Bequests  to  Illegitimate  Children. 

3.  Bequests  to  or  for  Slaves. 

4.  Contingent  and  Vested  Interests. 

5.  Conditions. 

6.  Executory    Devises,     and     Void 

Limitations. 
1.   What   Estate  passes,  and   what 
Persons  take. 

IV.  Interest  on  Legacies. 

V.  Lapsed  Legacies. 

VI.  Liability  for  Debts. 

VII.  Proceedings  to  Recover. 


I.  Ademption  of  Legacies. 

1.  It  is  now  well  settled,  that  parol 
evidence  is  admissible  to  show  that  a 
subsequent  advancement  was  not  in- 
tended by  the  testator  as  a  satisfaction, 
either  in  whole  or  in  part,  of  a  previous 
provision  by  will';  and  whenever  such 
evidence  is  received  for  that  purpose, 
it  may  be  rebutted  by  similar  evidence. 
May's  Heirs  v.  May's  Adm'r,  28  Ala.  141. 

2.  Testator,  after  providing  for  the 
payment  of  his  debts,  directed  that 
"the  entire  residue"  of  his  estate,  con- 
sisting of  lands,  slaves,  and  other 
property,  should  be  equally  divided 
among  his  wife  and  children,  and 
declared  it  his  "  settled  purpose"  to 
make  them  all  equally  interested  in 
his  estate.  The  share  of  his  only  mar- 
ried daughter  he  directed  should  be 
divided  between  her  and  her  husband  ; 
one  half  being  secured  to  her  as  her 
separate  estate,  and  the  other  half 
vesting  absolutely  in  her  husband. 
Afterwards  he  made  advancements, 
consisting  of  lands,  slaves,  and  other 
property,  approximating  the  share 
which  each  would  take  under  the  will, 
to  this  daughter,  to  another  daughter 
then  married,  and  to  his  eldest  son, 
who  were  the  children  of  his  first  wife  ; 
and  there  was  parol  evidence,  by  two 
witnesses,  of  his  subsequent  declara- 
tions, that  this  was  independent  of  the 
provisions  made  for  them  by  the  will, 


— that  most  of  his  property  had  como 
by  tlicir  mother,  and  that  he  felt  it  his 
duty  to  give  more  to  tliem  than  to  his 
otlior  children.  Held,  that  the  advance- 
ments were  a  satisfaction,  pro  tanto,  of 
the  provisions  Ijy  will.     lb. 

3.  The  probate  court  has  jurisdic- 
tion, as  incident  to  the  settlement  and 
distribution  of  estates,  over  the  ademj)- 
tion  of  legacies.     lb. 

II.  Assent  of  Executor. 

4.  An  executor's  assent  to  a,  legacy, 
before  letters  testamentary  have  been 
issued  to  him,  does  not  pass  the  legal 
title,  nor  bind  the  estate  which  he  rep- 
resents.    Gardner  v.  Gantt,  19  Ala.  666. 

5.  Where  personal  property  is  be- 
queathed to  one  for  life,  with  vested 
remainder  to  another,  the  assent  of 
the  executor  to  the  legacy  of  the  par- 
ticular estate,  is  an  assent  to  the  re- 
mainder. Hunter  v.  Green,  22  Ala.  329; 
Gantt's  Adm'r  v.  Phillips,  23  Ala.  275  ; 
Nixon  13.  Bobbins,  24  Ala.  663  ;  Gibson 
V.  Land,  27  Ala.  117. 

6.  The  executor,  in  such  case,  can 
make  but  one  delivery  :  a  delivery  to 
the  first  taker  enures  to  the  benefit  of 
the  remainder-man,  and  a  delivery  to 
the  latter,  with  the  assent  of  the  for- 
mer, is  equally  good ;  and  in  either 
case,  the  title  of  the  executor  is  gone 
forever.     Hunter  v.  Green,  22  Ala.  329. 

7.  But,  if  the  remainder  is  contin- 
gent, and  the  will  does  not  dispose  of 
the  interest  in  the  property  during  the 
interval  between  the  termination  of 
the  life  estate  and  the  happening  of 
the  contingency  on  which  the  remain- 
der is  to  vest,  this  interest  must  be 
administered  accordingly  by  the  exec- 
utor, and  his  assent  to  the  legacy  for 
life  will  have  no  effect  whatever  on 
the  remainder.  Nixon  %.  Bobbins,  24 
Ala.  663. 

8.  An  executor's  assent  to  a  legacy 
may  be  inferred  from  any  act  or  ex- 
pression on  his  part,  clearly  recogniz- 
ing the  legatee's  present  right  to  re- 
ceive it.  George  v.  Goldsby,  23  Ala. 
326. 

9.  But  where  the  executors  and  leg- 
atees enter  into  a  written  agreement 
with  another  person,  by  which  they 
transfer  to  him  the  entire  estate  for  a 
number  of  years ;  and  he  afterwards 
takes  out  letters  of  administration  in 
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pursuance  of  the  agreement, — this  does 
not  amount  to  an  assent  to  the  legacies 
on  the  part  of  the  executors.     lb. 

10.  "Where  a  life  estate  in  slaves  is 
bequeathed  to  an  executrix,  who  takes 
out  letters  testamentary,  and  takes 
possession  of  the  estate,  returning  an 
inventory  thereof,  her  legacy  thereby 
vests  in  her,  unless  she  expressly  dis- 
sents from  the  will ;  and  the  remainder 
limited  upon  her  life  estate  becomes 
vested  by  the  same  act,  and  cannot  on 
her  death  revert  to  the  estate.  Gantfs 
Adm'r  v.  Phillips,  23  Ala.  275. 

11.  Her  assent  to  such  legacy  to 
herself  will  also  be  presumed,  where 
it  appears  that  she  did  not  dissent 
from  the  will,  although  it  would  have 
been  greatly  to  her  pecuniary  advan- 
tage to  do  so  ;  that  she  promptly  qual- 
ified as  executrix,  and  kept  the  estate 
together  under  the  will  for  three  years, 
for  the  purpose  of  raising  and  educa- 
ting the  children;  that  in  the  mean- 
time, by  her  industry,  economy,  and 
prudent  management  of  the  estate,  she 
totally  exonerated  it  from  all  indebted- 
ness ;  and  that  she  ceased  to  be  exec- 
utrix after  all  the  debts  were  paid,  and 
claimed  a  credit,  on  final  settlement  of 
her  administration,  for  services  ren- 
dered by  the  slaves  to  the  estate  after 
the  testator's  death.  Walker  v.  Walk- 
er's Distributees,  26  Ala.  262. 

12.  Her  assent,  in  such  case,  though 
not  given  until  all  the  debts  of  the 
estate  were  paid,  or  even  until  the 
day  before  she  ceased  to  be  executrix, 
relates  back  to  the  testator's  death.  lb. 

in.  Construction  and  Validity. 

1.  Bequests  to  Charity. 

13.  A  bequest  to  the  "Baptist  So- 
cieties for  Foreign  and  Domestic  Mis- 
sions, and  the  American  and  Foreign 
Bible  Society,"  is  valid,  and  sufficiently 
specific ;  and  if  societies  can  be  found 
which  were  organized  and  known  by 
those  names  at  the  time  of  the  testator's 
death,  whether  incorporated  or  not, 
they  will  be  considered  the  societies 
referred  to  in  the  will,  and  capable  of 
taking  the  bequest.  Carter  and  Wife 
V.  Balfour's  Adm'r,  19  Ala.  814. 

14.  But  if  such  societies  did  not 
exist  at  the  time  of  the  testator's  death, 
or  cannot  now  be  found,  the  bequests 


mxist  be  considered  and  disposed  of  as 
lapsed  legacies.     lb. 

15.  Semble,  that  the  statute  43d  Eliz., 
respecting  bequests  to  charitable  in- 
stitutions, is  in  force  in  this  State,    lb. 

2.  Bequests  to  Illegitimate  Children. 

16.  There  is  no  rule  of  law,  aud  no 
reason  founded  either  in  morals  or  in 
public  policy,  which  prohibits  an  un- 
married man  from  making  a  provision 
by  will  for  his  illegitimate  children. 
Dunlap  V.  Robinson,  28  Ala.  100. 

3.  Bequests  to  or  for  Slaves. 

17.  A  pecuniary  legacy  to  a  slave, 
to  vest  immediately  on  the  testator's 
death,  is  void,  because  he  is  incapable 
of  taking  as  legatee  ;  but  if  the  legacy 
is  not  to  be  paid  until  the  time  fixed 
for  his  emancipation,  and  there  is  no 
express  gift  before  the  time  of  pay- 
ment, it  is  valid.  Abercrombie's  Execu- 
tor V.  Abercrombie's  Heirs,  27  Ala.  489. 

18.  A  bequest  of  property,  in  trust 
for  certain  slaves,  whom  the  testator 
attempts  by  his  will  to  emancipate,  is 
void.     Pool  V.  Harrison,  18  Ala.  514. 

19.  A  bequest  of  freedom  to  a  slave 
is  void,  in  consequence  of  his  incapac- 
ity to  take  under  the  will.  Roberson's 
Heirs  v.  Roberson's  Executors,  21  Ala. 
273. 

20.  Where  a  bequest  to  certain 
slaves  was  as  follows  :  "  To  each  and 
all  of  the  before-mentioned  children  I 
give  and  bequeath  the  sum  of  ^8,000 
each,  to  be  appropriated  and  invested 
in  such  manner  as  hereafter  described, 
for  the  special  benefit  of  the  said 
children, — the  same  being  invested  in 
the  hands  of  my  executors ;  and  the 
bondage  and  slavery  to  which  said 
children,  by  the  laws  of  the  State,  are 
subjected,  I  hereby  invest  in  the  hands 
of  my  executors,  for  the  purpose  of 
my  said  executors  removing  said  chil- 
dren, viz.,"  (naming  them,)  "  to  a  free 
State, — the  others  being  already  in  a 
free  State,  from  which  they  are  not  to 
be  removed  into  any  slave  State  ;  it 
being  my  desire  to  give  to  each  and 
all  of  the  children  before-named  their 
freedom,  as  also  the  sum  of  §8,000,  to 
be  invested  as  hereinafter-named,  viz., 
one  half  in  lands  in  Indiana,  Illinois  or 
Michigan,  and  the  other  half  to  be 
loaned  out  on  good  individual  security. 
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additionally  secured  by  mortgage  on 
real  estate  ;  the  title  to  said  lands,  and 
the  bonds  for  said  moneys,  to  be  de- 
livered to  the  said  legatees  when  they 
shall  have  been  removed  to  a  non- 
slaveholding  State," — held,  that  the  leg- 
acies and  trusts  were  valid  as  to  all 
the  negroes,  and  that  chancery  would 
not  interfere,  at  the  suit  of  the  residu- 
ary legatee,  to  prevent  the  trustee 
from  carryhig  out  the  lawful  desire  of 
the  testator.  Ahmod's  Heirs  v.  Beck, 
21  Ala.  590. 

21.  A  bequest  of  slaves  to  an  execu- 
tor, with  directions  "to  have  U. eir 
freedom  secured  to  them  when  tuoy 
shall  have  arrived  at  age  by  the  laws 
of  this  State,  if  it  can  be  done,  so  that 
they  may  remain  here,  and,  if  he  can- 
not do  so,  to  send  them  to  some  free 
State  or  country,  wherever  in  his  dis- 
cretion will  be  best  for  them,"  is  a 
valid  trust,  which  the  executor,  under 
our  existing  laws,  has  full  authority  to 
execute  ;  and  if  the  laws  in  force  at 
the  time  fixed  for  their  emancipation 
should  not  allow  them  to  remain  here 
free,  and  the  executor  should  then 
refuse  to  remove  them,  after  having 
submitted  his  administration  to  a  court 
of  equity,  although  the  slaves  them- 
selves might. not  be  able  to  enforce  the 
execution  of  the  trust  by  suit,  the 
court  itself  would  have  ample  powers 
to  enforce  it.  Ahercromhie's  Executor 
V.  Abercrombie's  Heirs,  27  Ala.  489. 

22  If  a  testator  gives  specific  direc- 
tions by  will  to  his  executor,  concern- 
ing the  treatment  and  govejnment  of 
his  young  slaves,  until  they  arrive  at 
the  age  fixed  for  their  emancipation, 
which  contemplate  that  they  shall 
remain  here  and  yet  occupy  a  condi- 
tion of  qualified  freedom,  the  trust  is 
invalid,  since  our  law  recognizes  no 
other  status  than  that  of  absolute  free- 
dom or  absolute  slavery  ;  but  where 
he  directs  his  executor  "to  receive 
them  into  his  possession,  to  take  care 
of,  protect,  govern  and  control  them, 
until  they  arrive  at  age  according  to 
the  laws  of  this  State,  treating  them 
with  humanity  according  to  the  posi- 
tion they  occupy  in  society,  and  see 
that  they  are  not  imposed  upon  by 
others,"  the  directions  create  no  addi- 
tional obligation  on  the  executor  to 
that  which  would  exist  independently 
of  them,  and  are  not  illegal.     16. 


4.  Contingent  and  Vested  Interests. 

23.  Testator  directed  his  execut^o^8 
to  keep  together  his  entire  estate,  to 
cultivate  the  plantation  with  the  slaves, 
and  to  apply  the  proceeds  of  the  crops 
to  the  support  of  his  family  and  the 
education  of  his  children ;  and  gave 
them  power  to  sell  property,  and  to 
manage  the  estate  as  they  thought 
would  bo  most  conducive  to  the  inter- 
ests of  the  estate.  In  addition  to  a 
specific  bequest  of  three  slaves  to  one 
daughter,  the  will  contained  the  fol- 
lowing clauses  :  "  It  is  my  further  will 
and  desire,  that  in  the  event  of  the 
marriage  of  my  wife,  or  either  of  my 
daughters,  or  of  the  child  with  which 
my  wife  is  now  pregnant,  or  of  either 
of  my  children  arriving  at  the  age  of 
twenty-one  years,  then  my  said  execu- 
tors shall  have  a  division  of  all  my 
property,  both  real  and  personal,  and 
of  whatever  kind  it  may  consist,  and 
assign  and  give  to  my  said  wife,  or 
my  said  children,  when  they  shall 
marry  or  arrive  at  age  as  aforesaid,  a 
child's  part  of  said  estate,  which  I  give 
to  them  and  their  heirs  forever."  "In 
explanation  of  the  foregoing  bequest 
as  to  my  plantation,  it  is  my  will  and 
desire,  that  in  the  event  of  my  wife's 
marriage,  or  of  the  marriage  of  any 
one  of  my  children,  or  of  any  of  them 
arriving  at  age  as  aforesaid,  that  my 
property  be  then  equally  divided 
among  them,  giving  each  one,  as  before 
stated,  a  child's  part  of  the  same,  ^nd 
that  the  plantation  be  still  managed 
and  kept  up  by  said  executors,  for  the 
benefit  of  my  other  children."  The 
testator's  family  consisted  of  his  wife 
and  two  daughters,  one  of  whom  was 
born  of  a  former  marriage.  Hehh  that 
the  legacies  were  contingent,  and  that, 
consequently,  those  legatees  only  were 
entitled  to  share  in  the  estate  who 
were  living  at  the  happening  of  the 
contingency  on  which  the  division  was 
to  take  place.  Travis  v.  Morrison  and 
Wife,  28  Ala.  494. 

24.  Where  a  bequest  was  in  these 
words  :  "  I  lend  unto  my  beloved  wife, 
during  her  natural  life  or  widowhood, 
all  my  land,  also  one  negro  girl  called 
Sarah."  *  *  *  "  Item,  my  will  and 
desire  is,  at  the  death  or  marriage  of 
my  wife,  that  my  son  may  have  my 
land,  to  him,  his  heirs  and  assigns  for- 
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ever.  Item,  I  likewise  desire,  if  my 
wife  marries,  that  my  eldest  daughter 
may  have  the  negro  girl," — held,  that 
the  quasi  remainder  of  the  daughter 
was  not  contingent,  but  vested — that 
she  took  equally  on  the  death  or  sec- 
ond marriage  of  her  mother.  Gibson 
V.  Land,  27  Ala.  117. 

25.  Where  conditional  words  are 
used  in  a  will,  which,  if  unexplained, 
would  prevent  the  vesting  of  a  legacy, 
such  words  will  not  be  allowed  to 
defeat  the  intention  of  the  testator, 
apparent  from  other  jDortions  of  the 
will,  that  the  legacy  should  vest  imme- 
diately ;  and  where  an  absolute  prop- 
erty is  bequeathed  to  one  at  a  certain 
period  infuturo,  and  the  whole  of  the 
intermediate  interest  is  given  to  an- 
other, the  legatee  of  the  absolute 
l^roperty  takes  a  vested  interest.  Nixon 
V.  Robbins,  24  Ala.  663. 

26.  "Where  a  testator  bequeathed 
certain  slaves  to  his  daughter,  "during 
her  natural  life,  with  this  proviso  : 
that  if  her  son  Thomas,  now  an  infant, 
should  live  to  be  twenty-one  years  of 
age,"  then  he  gave  three  of  said  slaves 
to  his  said  grandson,  "  to  him  and  to 
his  heirs  forever," — it  was  held,  that 
the  legacy  to  Thomas  was  contingent, 
and  did  not  vest  until  he  arrived  at  the 
age  of  twenty-one  years.     lb. 

27.  The  first  clause  of  a  will,  after 
an  absolute  bequest  of  certain  specific 
property  to  the  testator's  wife,  was  as 
follows  :  "  That  she  may  have  a  com- 
fortable supjDort  and  maintenance,  I 
give  her  the  tract  of  land  on  which  I 
now  live,  together  with  all  my  property 
of  whatsoever  kind  that  I  may  die 
possessed  of,  for  her  use,  during  her 
natural  life."  A  subsequent  clause 
was  in  these  words  :  ''  I  give  and  be- 
queath to  my  neice,  Ann  Finley,  my 
negro  boy  Franklin,  to  her  and  her 
heirs  forever,  and  also  my  negro  girl 
Peggy,  until  she  arrive  at  the  age  of 
twenty-five,  at  which  age  she  is  to  be 
emancipated," — held,  that  Ann  Finley 
took  a  vested  remainder  in  the  slaves, 
limited  upon  the  life  estate  of  the  tes- 
tator's widow.  Hunter  v.  Green,  22 
Ala.  329. 

28.  Where  the  testator's  will,  after 
directing  that  his  estate  should  be  kept 
together  until  his  daughter  married  or 
attained  the  age  of  twenty-one,  and 
that  in  the  meantime  she  and  his  three 


step-children  (Ellen,  John  and  Law- 
rence) should  be  supported  and  edu- 
cated out  of  the  proceeds,  contained  a 
clause  in  these  words:  "When  my 
daughter  becomes  of  age,  or  is  married, 
she  is  to  have  my  farm  and  one  half  of 
mj^  personal  estate,  money  on  hand, 
and  claims  of  every  kind,  due  or  to 
become  due,  for  money  or  personal 
estate.  The  other  half  of  my  personal 
estate,  as  just  above  stated,  I  wish  and 
direct  to  be  equally  divided  amongst 
my  three  step-children  above-named, 
as  they  respectively  become  of  age,  or 
Ellen  may  marry  with  the  approbation 
of  her  guardian.  But,  in  the  event 
that  any  or  all  of  my  step-children 
shall  die,  before  they  arrive  of  age  or 
Ellen  may  marry  as  aforesaid,  then  the 
amount  herein  devised  to  them  or 
either  of  them,  as  may  happen,  is  to 
be  divided  as  follows,"  &c., — held,  that 
the  legacies  to  the  step-children  did 
not  vest  in  them  absolutely  on  the 
testator's  death,  but  were  contingent 
until  the  legatees  respectivel}'  arrived 
at  majority,  or  until  Ellen  married  with 
the  approbation  of  her  guardian.  Col- 
lier v.  Slaughter's  Adm'r,  20  Ala.  263. 

29.  Where  a  testator,  after  making 
provision  for  his  wife,  declared  it  his 
will  and  intention  "to  give  and  bequeath 
the  residue  of  my  estate,  both  real  and 
personal,  in  the  manner  and  form  fol- 
lowing, to-wit  :  to  my  dear  children 
and  to  my  grand-children  as  follows," 
etc.;  and  then  directed  his  executors 
to  keep  his  estate  together  until  the 
death  of  his  wife,  and  to  give  his 
younger  children,  when  they  respec- 
tively reached  the  age  of  twenty-one 
or  married,  as  much  property  as  he 
had  advanced  to  his  elder  children ; 
also,  after  deducting  what  might  be 
necessary  for  the  support  of  his  wife 
and  the  support  and  education  of  his 
younger  children,  to  make  annual  di- 
vision of  the  proceeds  of  the  crops 
among  the  children  who  were  married 
or  of  full  age,  to  be  accounted  for  by 
them  on  the  final  division  ;  to  "  reim- 
burse" the  younger  children,  who  had 
not  received  the  benefit  of  these  divi- 
dends, on  such  final  division,  "  their 
proportion  with  interest ;"  and,  upon 
the  death  of  his  wife,  to  divide  all  the 
property  equally  among  his  children 
and  grand-children  as  previousl}'  jiro- 
vided, — held,  that  the   legacies  vested 
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at  the  testator's  death,  althou^-h  their 
full  enjoyment  was  postponed  until  the 
death  of  the  widow.  Savage  v.  Ben- 
ham,  17  Ala.  119. 

5.  Conditions. 

30.  A  condition,  annexed  to  the 
vesting  of  a  legacy,  requiring  the 
guardian's  approbation  of  the  legatee's 
marriage,  is  not  in  terrorem  only,  when 
it  is  confined  to  marriage  during  mi- 
nority, and  there  is  a  limitation  over. 
Collier  v.  Slaughter's  AdmW,  20  Ala.  263. 

31.  Where  the  vesting  of  a  legacy 
is  made  to  depend  upon  the  legatee's 
attaining  the  age  of  twenty-one  years, 
or  marrying  before  that  time  with  the 
approbation  of  her  guardian  ;  and  the 
legatee  marries  under  twenty-one  with 
the  consent  of  her  grand-father,  with 
whom  she  is  living  at  the  time,  this  is 
not  a  compliance  with  the  condition, 
although  at  the  time  she  has  no  legally 
constituted  guardian,  and  her  father 
and  mother  are  both  dead.     lb. 

32.  When  the  enjoyment  of  a  legacy 
is  made  to  depend  upon  a  condition 
subsequent,  and  the  performance  of 
that  condition  depends  alone  upon  the 
legatee,  who  has  the  power  to  do 
what  is  required,  and  yet  fails  to  per- 
form it,  such  failure  will  work  a  for- 
feiture of  the  legacy  ;  but  where,  upon 
the  marriage  of  the  testator's  widow, 
her  husband  takes  control  of  the  fami- 
ly, locks  the  house  against  his  wife's 
sister,  and  refuses  her  admission,  she 
cannot  be  held  to  have  voluntarily 
abandoned  the  testator's  family,  nor  to 
have  forfeited  a  legacy  which  was 
made  to  depend  upon  her  remaining 
single  and  a  member  of  his  family. 
Huckabee  v.  Swoope,  20  Ala.  491. 

33.  Where  the  payment  of  a  legacy 
is  made  to  depend  on  the  estate  being 
worth  a  specified  amount  after  the 
debts  are  paid,  the  point  of  time  at 
which  the  value  of  the  estate  is  to  be 
ascertained,  is  not  that  of  the  testator's 
death,  nor  that  of  the  probate  of  his 
will,  but  that  at  which  the  assets  are 
applied  in  due  course  of  administration 
to  their  proper  objects  in  conformity 
with  the  directions  of  the  will.  Kii-k- 
man  v.  Mason,  17  Ala.  134. 

34.  In  ascertaining  the  value  of  the 
estate  in  such  case,  the  distributive 
share  of  the   widow,  she  having   dis- 


sented from  the  will,  is  not  to  be  taken 
into  the  estimate,     lb. 

G.  Executory  Devises ;  Void  Limitations. 

35.  Where  a  testator  bequeaths  per- 
sonal property  to  bis  daughter  and  the 
heirs  of  her  Ijody,  and,  if  slic  die 
"without  leaving  lawful  issue  from  lier 
body,"  then  over,  the  meaning  of  the 
words  "issue  from  her  body"  is  limited 
by  the  word  "leaving"  to  issue  living 
at  her  death,  and  the  limitation  over 
is  good  as  an  executory  devise;  and, 
since  estates  tail  have  been  abolished 
in  this  State,  the  same  rule  of  construc- 
tion should  be  applied  to  devises. — 
{Per  Daegan,  C.  J.)  Flinn  v.  Davis,  18 
Ala.  132. 

36.  A  bequest  of  slaves  to  one  for 
life,  and  to  her  "  lawfully  begotten 
heirs,  to  be  equally  divided  among 
them  at  her  death,"  iincontrolled  by 
any  other  clause  in  the  will,  vests  the 
absolute  property  in  the  first  taker. 
Ewing  V.  Standcfer,  18  Ala.  400. 

37.  Where  a  testator  bequeathed 
certain  slaves  to  each  of  his  daughters, 
"  and  to  the  heirs  of  her  body  begot- 
ten," and,  by  another  clause,  declared 
his  intention  to  be  as  follows  :  "  That 
the  negroes  willed  and  devised  to  my 
two  daughters  as  above  are  for  their 
support  and  maintenance,  and  to  the 
support  and  maintenance  of  the  heirs 
of  their  bodies  begotten,  or  to  be  be- 
gotten, and  to  descend  directly  after 
their  death  to  the  heirs  of  their  bodies 
begotten.  If  either  of  my  daughters 
above-named  should  die  without  an 
heir  of  their  bodj^  begotten,  then  and 
in  that  case,  the  property  so  willed  to 
them,  or  to  the  one  that  may  so  die 
without  an  heir,  shall  pass  off,  and 
become  the  property  of  my  surviving 
daughter  and  my  two  sons,  or  their 
heirs  ;  each  one  to  have  a  share  alike 
in  the  property  so  willed  to  the  one 
so  dying  without  heirs,'" — held,  that 
the  words  "  heirs  of  the  body"  were 
synonymous  with  children,  and  that 
the  limitation  over  was  good.  IVilliains 
V.  Graves,  17  Ala.  62  ;  Powell  v.  Glenn, 
21  Ala.  458. 

38.  If  personal  property-  be  given 
by  words  which,  if  the  subject  of  the 
gift  were  land,  would  create  an  estate 
tail  at  common  laAv,  the  remainder  over 
is   void,  and   the    absolute  property 
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vests  in  the  first  taker.  Ewing  v. 
Standefer,  18  Ala.  400  ;  Powell  v.  Glenn, 
21  Ala.  458  ;  Isbell  v.  Madin,  24  Ala. 
315. 

39.  Although  the  words  "heirs  of 
the  body  "  ordinarily  create  an  estate 
tail,  yet  they  may  be  restricted  and 
explained  by  other  expressions  ;  and 
If  the  testator's  intention  appears  from 
such  exjiressions  to  have  been  that  the 
estate  of  the  first  taker  should  cease 
with  his  life,  and  that  the  property 
should  then  vest  in  his  children,  or,  in 
default  of  children  at  the  time  of  his 
death,  then  over  to  another,  the  re- 
mainder is  good,  and  the  words  will  be 
construed  words  of  purchase,  and  not 
of  limitation.  Powell  v.  Glenn,  21  Ala. 
458.  , 

40.  Where  a  will  contained  this 
clause  :  "  I  give  and  bequeath  to  my 
half-sister  Adeline,"  who  was  then  un- 
married, "  all  my  property  of  whatever 
kind  or  description,  provided  she  shall 
survive  me,  under  the  following  condi- 
tions :  should  she  marry,  and  have 
lawful  issue,  then  said  property  is  to 
go  to  her  and  her  heirs  ;  but,  in  case 
my  said  half-sister  should  die  without 
any  lawful  issue,  then  and  in  that  case, 
it  is  my  will  that  all  my  property  should 

go  from  my  said  half-sister  to H., 

son  of  J.  H.,  now  living  in  Greenville 
county,  Virginia,  to  whom  I  give  and 
bequeath  all  my  property  in  case  of 
the  death  of  my  said  half-sister  with- 
out lawiul  issiie,  as  above  mentioned," 

— held,  that  the  limitation  to H.  was 

not  too  remote,  but  that  he  took  a 
vested  interest  in  the  property,  subject 
to  be  defeated  by  the  performance  of 
the  conditions  annexed  to  the  bequest 
to  said  Adeline ;  and  that  said  Adeline, 
on  her  marriage  and  birth  of  lawful 
issue,  became  entitled  to  the  absolute 
property.     Isbell  v.  Madin,  24  Ala.  315. 

41.  A  testator  gave  by  will  the 
whole  of  his  property,  both  real  and 
personal,  to  his  wife  during  her  natu- 
ral life,  "with  the  following  exceptions: 
I  give  and  bequeath  the  special  lega- 
cies to  my  three  daughters  hereinafter 
named — I  give  my  daughter  Frances 
one  negro  girl,  named  Maria  ;  to  my 
daughter  Lina,  one  negro  girl,  named 
Aggy  ;  and  to  my  daughter  Mary  Ann, 
one  negro  boy,  named  Alick  ;  which 
latter  named  negro,  Alick,  I  give  to  my 
daughter  Mary  Ann,  and  to  the  heirs 


of  her  body,  and  in  the  event  that 
Mary  Ann  should  die  without  any  such 
heirs,  it  is  my  will  that  said  boy  returS 
to  my  estate,  to  be  disposed  of  as  the 
rest  of  my  property.  It  is  further  my 
will  that,  at  the  death  of  my  wife,  the 
whole  of  my  estate,  both  real  and  per- 
sonal, be  equally  divided  among  all 
my  living  children,  or  to  the  living 
heirs  of  their  body, — the  three  above- 
named  daughters  to  receive  an  equal 
proportion  in  common  with  the  rest  of 
my  children,  notwithstanding  the 
above-named  special  legs^cies  ;  provi- 
ded, however,  that  the  portion  falling 
to  my  daughter  Mary  Ann  be  subject 
to  the  same  requirements  that  are 
made  in  reference  to  the  boy  Alick, 
given  to  her  above."  At  the  time  of 
the  execution  of  this  will,  and  also  at 
the  testator's  death,  Mary  Ann  was  un- 
married, but  afterwards  married,  and 
gave  birth  to  one  child,  who  died  be- 
fore her  ;  and  upon  her  death  without 
issue  surviving  her,  the  surviving 
children  and  grand-children  of  the 
testator  brought  detinue  against  her 
husband  for  the  boy  Alick.  Held,  that 
the  words  of  the  will  must  be  con- 
strued in  their  legal  sense,  as  meaning 
an  indefinite  failure  of  issue  ;  and  that, 
consequently,  the  limitation  over  was 
void  for  remoteness,  and  Mary  Ann 
took  the  absolute  property.  Landman 
V.  Snodgrass,  26  Ala.  593. 

42.  Where  an  absolute  right  to  dis- 
pose of  the  property  is  given  to  the  first 
taker,  a  limitation  over  of  so  much  as 
he  may  leave  undisposed  of  at  his 
death  is  void  for  repugnancy.  Flinn 
V.  Davis,  18  Ala.  132. 

7.   What  Estate  passes,  and  what  Persons 
take. 

43.  The  general  rule  is,  that  where 
a  devise  is  to  A  and  his  children,  and 
A  has  children  living  at  the  date  of  the 
will  and  at  the  testator's  death,  he  and 
his  children  living  at  the  testator's 
death  take  jointly  under  the  will,  unless 
there  is  something  in  the  will  indica- 
ting an  intention  that  the  interest  of 
the  children  should  be  postponed  un- 
til after  the  death  of  their  parent  ;■ 
and  the  rule  is  the  same,  it  seems,  if 
there  are  no  children  at  the  date  of 
the  will,  but  some  are  afterwards  born 
and  in  life  at  the  testator's  death. 
Nimmo  v.  Stewart,  21  Ala.  682. 
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44.  Where  a  bequest  was  in  these 
words  :  "  I  commit  to  my  three  sons, 
as  trustees  for  my  daughter  Ilhoda 
and  her  children  during  her  (the  said 
Rhoda's)  natural  life,  the  following 
negroes,"  &c.;  "and  my  will  and  desire 
is,  tliat  the  profits  arising  from  the 
aforesaid  property,  either  by  hiring  or 
otherwise,  shall  be  applied  to  the  ben- 
efit of  the  said  Rhoda  and  her  children; 
and  after  the  decea&e  of  my  said 
daughter  Rhoda,  my  desire  is,  that 
what  I  have  left  her  upon  trust  shall 
be  equally  divided  between  the  heirs 

■  of  her  body,  share  and  share  alike,  to 
them  and  their  heirs  forever," — held, 
that  the  children  of  Rhoda  took  an 
immediate  and  joint  interest  with  their 
mother  on  the  testator's  death.    lb. 

45.  A  bequest  to  A  "and  his  chil- 
dren," when  A  has  no  children  either 
at  the  date  of  the  will  or  at  the  testa- 
tor's death,  vests  the  absolute  property 
in  A ;  bnt,  where  there  is  a  specific 
bequest  of  slaves,  with  the  addition  of 
these  words,  to  each  one  of  the  testa- 
tor's children,  some  of  whom  are  un- 
married at  the  date  of  the  will  and  at 
the  testator's  death,  while  others  are 
married  and  have  children  living,  and 
the  vesting  in  possession  is  postponed 
until  the  death  or  marriage  of  the 
widow,  the  children  living  when  the 
property  falls  into  possession  take 
jointly  with  their  parent.  Vanzant 
v.  Morris,  25  Ala.  285. 

46.  A  bequest  to  a  trustee,  in  trust 
that  he  shall  employ  it  in  such  manner 
as  may  be  most  beneficial  for  a  feme 
covert,  and  annually  pay  over  to  her 
the  net  profits  thereof,  "for  the  sole 
and  separate  use  and  maintenance  of 
her  and  her  children  during  her  natu- 
ral life,  free  from  the  control  of  her 
husband,"  and  that  at  her  death  the 
property  shall  be  equally  divided 
among  such  of  her  children  as  may 
tlien  be  living,  vests  the  entire  life 
estate  in  the  feme  covert,  with  the  re- 
mainder to  such  of  her  children  as 
should  survive  her.  McCroan  v.  Pope, 
17  Ala.  612. 

47.  Where  a  testator  bequeathed  a 
slave  to  one  of  his  daughters,  by  her 
maiden  name,  "  entirely  for  her  and  her 
children,"  and  gave  others  specific 
legacies  of  slaves  with  incumbrances 
on  them, — held,  that  the  word  "entirely" 
did  not  exclude  the  marital  rights  of 
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the  husband,  but  had  reference  only 
to  the  quantity  of  the  estate  which  the 
legatee  took  as  compared  with  tlie 
others ;  that  if  she  was  unmarried 
when  the  will  took  effect,  she  took  a 
life  estate  only,  with  remainder  to  her 
children  ;  but  if  she  was  then  married 
and  had  children,  she  took  an  absolute 
estate  jointly  with  them.  Furlow'a 
AdmW  V.  Merrell,  2.3  Ala.  705. 

48.  A  bequest  of  slaves  to  the  testa- 
tor's daughter,  then  a  married  woman, 
"exclusively  to  her  and  the  heirs  of 
her  body  forever,"  excludes  the  marital 
rights  of  her  husband.  Gould  v.  Hiltr 
18  Ala.  84. 

49.  Where  a  will  contained  the  fol- 
lowing clause:  "I  give  and  bequeath 
to  my  daughter  M.,  to  be  held  in  trust 
by  my  executors,  for  her  use  during 
her  natural  life,  and  then  for  the  heirs, 
of  her  body  forever,  the  following 
negroes,  together  with  their  increase,"" 
&c.;  "  it  is  my  will  and  desire,  that  the 
labor  and  increase  of  the  said  negroea 
shall  in  no  manner  whatever  be  liable 
for  the  debts  of  her  present  or  any 
future  husband  ;"  and  provided,  also, 
that  if  M.  should  die  "without  leaving: 
issue,"  then  the  executors  should  sell 
the  negroes^  and  divide  the  proceeds 
among  the  surviving  heirs-at-law, — 
held,  that  the  will  created  a  separate 
estate  in  the  wife,  as  against  the  per- 
sonal representative  of  the  husband. 
Williams  v.  Maull,  20  Ala.  721. 

50.  Where  a  will,  in  addition  tiD  a 
specific  bequest  of  sixteen  slaves  to 
the  testator's  widow,  and  absolute 
specific  bequests  to  his  four  daughters 
of  two,  four  and  eleven  slaves,  con- 
tained the  following  residuary  clause  : 
"It  is  my  will  and  desire,  that  my  be- 
loved wife  have  the  residue  and  re- 
mainder of  my  estate,  both  real  and 
personal,  during  the  term  of  her  natu- 
ral life,  and  that  no  sale  or  alteration 
of  my  plantation,  stock,  household  fur- 
niture, or  any  other  thing  shall  accrue, 
until  her  death ;  then,  it  is  my  Avill 
and  desire,  that  my  negroes  be  divided 
between  my  five  daughters,  share  and 
share  alike,  for  their  use  during  the 
term  of  their  natural  lives,  and  not 
subject  to  the  debts  of  their  husbands 
or  any  future  husbands,  and  at  their 
deaths  to  their  heirs  forever  ;  and  it  is 
further  my  will  and  desire,  that  the 
residue  and  remainder  of  my-  estate, 
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both  real  and  personal,  be  divided  be- 
tween my  four  daughters,  viz.," — held, 
that  the  residuary  clause  did  not  em- 
brace the  slaves  specifically  bequeath- 
ed to  the  daughters,  so  as  to  give  them 
a  separate  estate  therein.  Frierson  v. 
Fricrson,  21  Ala.  549. 

51.  A  bequest  to  a  trustee,  of  a  cer- 
tain portion  of  the  testator's  estate, 
••  for  the  use  and  benefit  of  his  son 
Thomas,"  contained  these  provisions  : 
IMie  property  was  to  be  held,  used, 
and  managed  by  the  trustee,  who  was 
also  empowered,  with  the  assent  of 
the  said  Thomas,  to  sell  the  slaves,  and 
to  reinvest  the  proceeds  in  other  prop- 
erty to  be  held  on  the  same  trusts. 
The  trustee  was  expressly  forbidden 
to  pay  any  of  the  debts  of  the  said 
Thomas,  and  was  directed  "to  pay 
over  to  the  said  Thomas,  from  time  to 
time,  such  part  of  the  income  of  the 
trust  estate  (or  the  whole  thereof,  if 
required)  as  may  be  necessary  for  the 
comfortable  and  reasonable  support  of 
the  said  Thomas,  and  of  his  wife  and 
children,  should  he  have  any, — the 
same  to  be  used  by  the  said  Thomas." 
On  the  death  of  Thomas,  the  property' 
was  to  be  disposed  of  in  such  manner 
as  he  might  by  his  last  will  and  testa- 
ment direct ;  if  he  died  intestate, 
leaving  a  wife  or  child,  the  property 
was  to  be  delivered  over  to  them  ; 
and  if  he  left  neither  wife  nor  child, 
it  was  to  return  to  the  testator's  estate, 
and  be  distributed  as  though  no  such 
bequest  had  ever  been  made.  Thomas 
was  unmarried  at  the  time  of  the  tes- 
tator's death,  but  subsequently  married, 
and  his  wife  was  living  when  this 
bill  was  filed  against  him  by  a  creditor. 
Held,  that  the  bequest  was  intended 
as  a  prospective  provision  for  the  wife 
and  children  of  Thomas,  as  well  as  for 
himself;  that  his  wife  took  a  joint  in- 
terest with  him  in  such  portion  of  the 
income  of  the  trust  estate  as  might  be 
necessary  for  their  comfortable  and 
reasonable  support ;  and  that  no  por- 
tion of  the  income  could  be  subjected 
in  equity  by  his  creditors.  Hill  and 
Wife  V.  McRae,  27  Ala.  175. 

52.  As  to  the  construction  qi  a  be- 
«tucst  to  W.  R.,  "  to  have  and  to  hold 
the  same  in  trust  for  the  benefit  of 
E.  T.  TL,  but  the  same  shall  not  be  sub- 
ject to  the  payment  of  any  debt  that 
he  may  owe,  nor  shall   the  rents  and 


profits  of  the  land  or  the  hire  of  the 
slaves  be  applied  for  the  same  object ; 
but  the  same  shall  be  held  for  the  use 
and  benefit  of  the  said  E.  T.  R.  and  his 
family  during  the  term  of  his  natural 
life,  and  from  and  after  his  death  to 
the  use  of  such  persons  as  the  same 
may  be  devised  and  bequeathed  by 
the  said  E.  T.  R.  in  his  will ;  and  in 
the  event  no  will  shall  be  made,  then 
to  the  heirs-at-law  of  the  said  E.  T.  R," 
— see  Rugely  ^"  Harrison  v.  Hohinson, 
19  Ala.  404,  adhering  to  the  previous 
decision  in  10  Ala.  702. 

53.  Where  a  testator  bequeathed  a 
negro  girl  and  her  increase  to  his 
grand-children,  and  provided  that  the 
negroes  should  remain  undivided  un- 
til the  youngest  child  arrived  at  the 
age  of  twenty-one  years,  and  should 
then  be  divided  among  those  who 
were  living, — held,  that  the  negroes 
were  exempt  from  execution  against 
any  of  the  legatees,  until  the  youngest 
child  had  attained  his  majority,  and  a 
division  had  been  made  pursuant  to 
the  will  ;  and  that  the  marital  rights 
of  the  husband  of  one  of  the  legatees 
did  not  attach  until  that  time,  although 
he  had  possession  of  some  of  the  ne- 
groes as  bailee.  Johnson  v.  Culbreath, 
19  Ala.  348. 

54.  Where  a  testator  devises  and 
bequeaths  to  his  children  a  certain 
portion  of  his  real,  with  all  of  his 
personal  estate,  "  to  be  distributed 
when  required,  at  mature  age  or  ma- 
jority, in  equal  parts,"  and  present 
words  of  bequest  are  ijsed,  the  word 
"  distributed"  simply  postpones  the 
division  of  the  estate  to  the  time  fixed 
by  the  will,  and,  with  reference  to  the 
personal  property, is  synonymous  with 
"  divided  ;"  and  until  the  real  estate  is 
divided"  at  the  time  appointed  for  a 
division,  the  devisees  take  as  tenants 
in  common.  Chighizola  v.  LeBaron, 
21  Ala.  406. 

55.  W^here  a  limitation  over  is  of  all 
the  estate,  both  real  and  personal, 
which  the  first  taker  "may  die  posses- 
sed of,  or  entitled  to,  under  and  by 
virtue  of  my  will,"  the  remainder  is 
limited  to  what  the  first  taker  may 
leave  undisposed  of  at  his  death  ;  and 
his  absolute  right  to  dispose  of  the 
property  is  necessarily-  implied.—^ 
(Dargan,  C.  J.,  dissenting.)  Flinn  v. 
Davis,  18  Ala.  132. 
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56.  An  express  bequest  of  an  estate 
for  life  negatives  the  intention  to  give 
the  absolute  property,  and  converts  a 
superadded  right  of  disposition  into  a 
mere  power.  Denson  v.  Mitchell  and 
Wife,  26  Ala.  360. 

57.  The  common-law  distinction  sta- 
ted, between  a  devise  of  lands  to  exec- 
utors to  sell,  and  a  devise  that  the 
executors  shall  sell  the  lands.  Patton 
V.  Crow,  26  Ala.  426. 

58.  Authority  to  make  distribution 
confers  upon  an  executor  a  naked 
power  merely,  uncoupled  with  any 
interest,  and,  in  the  absence  of  a  devise 
to  him,  or  of  words  of  implication, 
gives  no  right  to  the  possession  or 
control  of  the  lands.  Chighizola  v.  Le 
Baron,  21  Ala.  406. 

59.  Where  property  is  bequeathed 
to  an  executor,  m  trust  for  a  specific 
object  which  fails  or  is  declared  inva- 
lid, he  takes  no  personal  interest  in  it, 
but  a  resulting  trust  then  arises  in 
favor  of  the  next  of  kin.  Abercrombie's 
Executor  v.  Abercrombie's  Heirs,  27  Ala. 
489. 

60.  By  the  fourth  clause  of  his  will, 
testator  directed  his  wife  to  keep 
together  under  her  care  and  protec- 
tion all  his  children,  and,  "for  the  bet- 
ter enabling  her  to  do  so,"  gave  her 
during  widowhood,  or  until  his  young- 
est child  attained  majority,  "  the  con- 
trol and  use  of  any  five  negroes  not 
otherwise  disposed  of,  to  be  by  her 
selected  ;"  by  the  fifth  clause,  he  be- 
queathed four  slaves  to  his  wife  during 
her  natural  life  or  widowhood,  and  on 
her  death  or  marriage  to  his  children, 
George,  William,  Marcus,  Augustus, 
and  Eliza  ;  and  the  ninth  clause  was 
in  these  words  :  "  I  will  and  bequeath 
to  my  said  wife  and  my  children, 
George,  William,  Marcus,  Augustus, 
and  Eliza,  and  to  their  heirs  forever, 
all  the  rest  and  residue  of  my  personal 
estate,  to  be  equally  divided  among 
them,  share  and  share  alike,  in  the 
manner  hereinafter  mentioned  and  de- 
scribed ;  and  that  each  of  my  said 
children  shall,  upon  arriving  at  full 
age  in  law,  be  entitled  to  demand  from 
my  executors  their  just  distributive 
share  of  said  estate  in  this  clause 
mentioned,  to  be  ascertained  and  de- 
termined upon  a  fair  valuation  of  all 
my  property  herein  referred  to,  at  the 
time  of  his  or  her   majority,  by  any 


three  disinterested  slaveholders  of  the 
county,  always  counting  my  said  wife 
as  a  child, — it  being  my  intention  to 
make  her  and  all  my  children  equally 
interested  in  the  disposition  of  my 
estate,  including  the  five  negroes  here- 
inbefore mentioned  in  the  thirrl  (?) 
clause,  as  reserved  for  the  use  of  my 
wife  and  family," — held,  that  the  slaves 
mentioned  in  the  fifth  clause  were  not 
included  in  the  residuary  clause,  but, 
on  the  marriage  of  the  widow,  passed 
to  the  children  to  whom  they  were 
specifically  bequeathed.  Miller  and 
Wife  V.  Flournofs  Heirs,  26  Ala.  724. 

61.  Where  a  testator  bequeathed  to 
his  daughter  a  negro  womari  named 
Jinnej',  "and  all  her  increase  which 
she  now  has  or  may  hereafter  have  ;" 
and,  by  a  subsequent  clause,  gave  to 
his  son  a  negro  boy  named  Moses,  who 
was  a  child  of  Jinney's, — held,  that 
the  latter  bequest  must  be  construed 
as  an  exception  to  the  former,  and 
that  the  boy  Moses  passed  to'  the 
testator's  son.  Pace  and  Wife  v.  Bon- 
ner, 27  Ala.  307. 

62.  After  giving  specific  legacies  to 
his  wife,  children,  and  grand-children, 
whose  mother,  one  of  his  daughters, 
was  still  living,  the  testator  bequeathed 
the  residue  of  his  property  as  follows  : 
"The  remainder  of  my  property,"  <fcc., 
"I  give  to  be  equally  divided  arnong 
my  legatees,  agreeably  to  the  laws  of 
the  State  in  which  I  reside," — held, 
that  the  term  "legatees"  was  restricted 
to  those  who  would  have  taken  the 
estate  in  case  of  intestacy ;  that  is, 
the  wife  and  children  of  the  testator. 
Smith  V.  Martin's  Executors,  18  Ala.  819. 

63.  Where  the  legal  title  to  slaves 
is  bequeathed  to  the  executors  as 
trustees,  their  title  will  not  be  con- 
tinued beyond  the  time  contemplated 
by  the  will  for  its  determination. 
Powell  V.  Glenn,  21  Ala.  458. 

64.  Slaves,  to  whom  the  testator 
attempted  to  bequeath  their  freedom, 
go  to  the  residuary  legatee,  and  not  to 
the  next  of  kin  as  property  undis- 
posed of.  Roberson's  Heirs  v.  Robersoa's 
Executors,  21  Ak.  273. 

65.  But,  where  one  of  the  slaves  is 
also  one  of  the  residiiary  legatees,  she 
herself,  with  her  portion  of  the  resid- 
uary legacj^  must  be  regarded  as 
property  undisposed  of  by  the  will, 
and  therefore  disti-ibutable  among  the 
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next  of  kin.     Abercromhie's   Executors 
V.  Abercromhie's  Heirs,  27  Ala.  489. 

66.  Where  the  residuary  legatees 
take  in  common,  and  one  dies  before 
the  testator,  his  portion  does  not  sur- 
vive to  his  co-legatees,  but  goes  to  the 
next  of  kin  under  the  statute  of  (dis- 
tribution. Bendairs  Distributees  v. 
Bendall's  Adm'r,  24  Ala.  295. 

67.  Under  a  clause  in  these  words  : 
"After  ray  debts  are  paid,  the  remain- 
der of  ray  property,  of  whatever  kind 
or  nature,  I  give  and  bequeath  to  my 
beloved  wife,"  the  word  "  remainder" 
must  be  construed  to  mean  the  residue 
of  the  testator's  estate  after  deducting 
previous  bequests  and  paying  debts. 
Carter  and  Wife  v.  Balfour's  Adm'r,  19 
Ala.  814. 

68.  A  child,  born  of  a  female  slave 
after  the  execution  of  the  testator's 
will,  but  before  his  death,  does  not 
pass  to  the  legatee  to  whom  its  mother 
is  bequeathed,  but  goes  to  the  execu- 
tor as  property  unbequeathed.  Hardy 
V.  Toney,  20  Ala.  237. 

69.  A  will  contained  these  clauses  : 
"  I  also  wish  that  my  sister-in-law,  S., 
be  considered  as  one  of  ray  heirs,  so 
far  as  a  support,  but  not  as  a  legal 
heir  to  a  part  of  ray  estate  ;  provided, 
she  lives  single,  and  in  my  family.  It 
is  also  ray  wish,  that  ray  executor 
shall  collect  all  moneys  due  me,  by 
note  or  account,  and  apply  said  moneys 
to  the  purchase  of  negroes  or  stock, 
for  the  benefit  of  my  plantation  and 
family.  It  is  also  my  wish,  that  my 
family  be  well  supported,  in  sickness 
and  health,  out  of  the  proceeds  of  my 
plantation  and  other  effects."  The 
testator  further  directed,  that  his 
plantation  shoidd  be  kept  up,  at  the 
discretion  of  his  executor  ;  that  liis 
estate  should  not  be  divided,  until  his 
eldest  child  attained  his  majority  or 
married ;  and  that,  if  his  widow  again 
married,  her  distributive  share  of  the 
estate  should  be  allotted  to  her.  The 
widow  having  married  a  second  time, 
her  share  of  the  estate  was  allotted  to 
her  ;  and  S,  afterwards  sued  for  her 
legacy.  Held,  that  the  testator's  family 
was  not  dissolved  by  the  marriage  of 
liis  widow,  but  continued  to  exist  until 
tlie  time  appointed  for  a  final  division 
of  the  estate  ;  and  that  S.  was  entitled 
to  a  support  out  of  the  estate  until 
that  time,  unless  she  voluntarily  for- 


feited it.  (Chilton,  J.,  dissenting,  held 
that  she  was  entitled  to  a  support  for 
life,  unless  forfeited.)  Huckabee  v. 
Swoope,  20  Ala.  491. 

70.  A  testator  bequeathed  his  slaves 
to  his  widow  and  five  living  children, 
and  died  intestate  as  to  tlie  residue  of 
his  estate,  both  real  and  personal.  The 
seventh  clause  of  his  will  provided, 
that  if  a  certain  child  of  a  deceased 
son  should  arrive  at  the  age  of  twenty- 
one  years,  then  the  testator's  widow 
and  children  should  make,  with  what 
his  guardian  had  paid  him,  an  equiva- 
lent to  their  own  shares  at  the  time 
of  division ;  and  the  eighth  clause 
directed,  that  all  the  heirs  who  had 
received  advancements  should  render 
in  the  amount,  in  valuation,  at  the 
time  of  the  division,  to  be  considered 
so  much  of  their  shares  of  the  estate. 
Held,  that  the  testator's  grand-son, 
whose  father  had  received  an  advance- 
ment, was  entitled  to  a  distributive 
share  of  the  real  and  personal  estate 
unbequeathed,  on  his  accounting  for 
the  advancement  to  his  father ;  and 
that  the  legatees  to  whom  tlie  slaves 
were  bequeathed,  were  boimd  to  con- 
tribute from  their  legacies,  on  his 
arrival  at  the  age  of  twenty-one  years, 
so  much  as  would  raake  his  entire  es- 
tate equal  to  their  respective  portions. 
Wheat  V.  Wheat's  Executors,  24  Ala.  429. 

71.  "Where  a  testator,  devising  a  very 
large  estate,  both  real  and  personal, 
to  his  widow  and  children,  directed 
that  each  of  the  children  should  re- 
ceive out  of  it  a  good  education, — that 
the  estate  should  be  divided  when  the 
eldest  son  attained  his  raajority,  or 
when  the  eldest  daughter  attained  the 
age  of  eighteen  and  married,  unless 
the  widow  should  raarry  or  desire  an 
earlier  division  ;  that  the  family  resi- 
dence should  be  kept  up  until  the 
division  was  made,  for  the  use  of  the 
widow  and  children,  and  "  the  family 
expenses,  economically  made,"  to  be 
paid  by  the  executors  out  of  the  '-joint 
funds"  of  the  estate  ;  and  that  his  ex- 
ecutors should  pay  fifty  dollars  annu- 
ally to  the  church  of  which  he  was  a 
member,  so  long  as  the  estate  remained 
undivided  and  "  a  joint  stock"  for  the 
use  of  the  family, — held,  that  the  exec- 
utors were  not  required  to  keep  sepa- 
rate accounts  against  the  widow  and 
children  for  their  respective  expenses, 
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but  that  the  entire  expenses  of  the 
domestic  estahlishraent  were  a  charge 
upon  the  joint  fund  ;  that,  in  ascertain- 
ing what  expenses  fell  witliin  the  pro- 
visions of  the  will,  as  being  "economi- 
cally made,"  the  state  of  the  property 
and  condition  of  the  family  should  be 
considered  ;  and  that  the  reasonable 
expenses  of  the  widow,  in  going  with 
her  youngest  daughter  and  a  servant 
to  Virginia,  to  visit  her  eldest  daughter 
then  at  school,  were  a  proper  charge 
against  the  estate.  Moore's  Executors 
V.  Moore's  Distributees,  18  Ala.  242. 

IV.  Interest  on  Legacies. 

72.  A  legacy  to  a  grand-child,  paya- 
ble at  a  futiire  day,  does  not  bear 
interest  until  after  it  is  payable ; 
whether  the  legatee  is  entitled,  when 
the  time  of  payment  arrives,  to  the 
interest  that  has  accrued,  qumre  ? 
Walker  v.  Walker,  17  Ala.  396. 

V.  Lapsed  Legacies. 

73.  Where  a  legacy  is  given  to  one 
for  life,  with  remainder  to  another,  the 
remainder  does  not  lapse  on  the  death 
of  the  first  taker  before  the  testator. 
Billingsley  v.  Harris,  17  Ala.  214. 

74.  A  void  bequest,  in  trust  for 
slaves  whom  the  testator  attempts  by 
will  to  emancipate,  falls  into  the  gene- 
eral  residuum  of  the  estate  for  distri- 
bution. Pool  V.  Harrison,  18  Ala.  514  ; 
Abercrombie's  Executor  v.  Abercrombie's 
Heirs,  27  Ala.  489.  • 

75.  Slaves,  to  whom  the  testator 
attempted  to  bequeath  their  freedom, 
go  to  the  residuary  legatee,  and  not 
to  the  next  of  kin  as  property  undis- 
posed of.  Roberson's  Heirs  v.  Roberson's 
Executors,  21  Ala.-  273. 

76.  But,  where  one  of  the  slaves  is 
also  one  of  the  residuary  legatees, 
she  herself,  with  her  portion  of  thp 
residuary  legacy,  must  be  regarded  as 
property  not  disposed  of,  and  there- 
fore distributable  among  the  next  of 
kin.  Abercrombie's  Executor  v.  Aber- 
crombie's Heirs,  27  Ala.  489. 

77.  Where  one  of  several  residuary 
legatees,  who  take  in  common,  dies 
before  the  testator,  his  portion  does 
not  survive  to  his  co-legatees,  but 
descends  to  the  next  of  kin  under  the 
statute.    Bendall's  Distributees  v.  Ben- 


dall's  Adm'r,   24   Ala.  295  ;    Hamld  v. 
Johnson,  2G  Ala.  557. 

VI.  Liability  for  Debts. — See  same  title 
in  Part  III. 

VII.   PROCEEDINGg  TO   RECOVER. 

78.  A  legatee  cannot  institute  jiro- 
ceedings  against  the  executor,  for  the 
recovery  of  his  legacy,  before  the 
expiration  of  eighteen  months  from 
the  granting  of  letters  testamentary. 
Horton  v.  Averett,  20  Ala.  719. 

79.  A  decree  against  an  executor,  in 
favor  of  a  legatee,  cannot  properly  be 
rendered  before  a  final  settlement  of 
the  estate  is  had.     lb. 

80.  The  statute  (Clay's  Digest,  196, 
1^  23-4)  does  not  apply  to  devises  of 
which  the  executor  has  no  control, 
and  in  relation  to  which  he  has  exer- 
cised none  of  his  statutory  powers. 
Chighizola  v.  LeBaron,  21  Ala.  406. 

As  to  proceedings  in  equity,  for  the 
recovery  of  legacies,  see  same  title  in 
Part  III. 


LIMITATIONS,  STATUTE  OF. 

1.  At  common  law,  the  lapse  of 
seventeen  years  would  not  be  sufficient 
to  raise  the  presumption  of  payment 
by  an  executor  of  the  amount  ascer- 
tained to  be  due  to  the  legatees  upon 
a  settlement  by  his  testator's  estate  ; 
and  the  statutes  of  this  State  fix  no 
period  as  a  limitation  to  proceedings 
in  the  orphans'  court  to  compel  a  final 
settlement  by  an  executor  or  adminis- 
trator. Rhodes  v.  Turner  and  Wife, 
21  Ala.  210. 

2.  But  if  the  parties  allow  twenty 
years  to  elapse  without  taking  any 
steps  to  compel  a  settlement  by  the 
personal  representative,  the  presump- 
tion of  payment  arises  in  his  favor,  as 
in  case  of  a  final  judgment  at  common 
law  ;  and  this  period  would  date  from 
the  time  when  he  might  have  been 
called  to  a  settlement.     16. 

3.  Where  the  slaves  returned  in  the 
inventor}'  are  divided  among  the  dis- 
tributees, under  an  order  of  the  or- 
phans' court  ;  and,  after  the  lapse  of 
twenty  years,  one  of  the  distributees 
attempts  to  charge  the  executor  with 
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the  value  of  other  slaves  not  included 
in  the  inventory,  and  shows  no  excuse 
for  his  delay,  his  claim  can  not  be 
asserted  or  'allowed  in  the  orphans' 
court.  Burnett's  Executor  v.  Tarrence, 
23  xVla.  463. 

4.  After  the  lapse  of  eighteen  years, 
the  court  will  not  force  conclusions, 
nor  draw  any  inferences  not  clearly 
warranted  by  the  evidence,  as  in  favor 
of  a  distributee  who,  having  ample 
time  and  opportunity  to  assert  his 
rights,  made  no  effort  to  do  so  until 
after  the  administrator's  death.  Bogle 
V.  Bogle's  Adnvr,  23  Ala.  544. 

5.  When  an  executor  becomes  surety 
on  a  note  given  for  property  at  a  sale 
made  by  himself  and  his  co-executor, 
and,  on  the  estate  becoming  insolvent, 
is  cited  by  his  co-executor,  on  behalf 
of  the  creditors  of  the  estate,  to  make 
final  settlement  and  account  for  the 
note,  he  cannot  protect  himself  by 
pleading  the  statute  of  limitations  of 
six  years.  Shackelford  v.  King,  24  Ala. 
158. 

As  to  the  limitation  of  appeals  and 
writs  of  error,  see  Error  and  Appeal, 
IV. 

— B©""-^ 

LUNATICS. 

(Statutory  Provisions  :     Code,   §§   670,   2760-63  ; 
Clay's  Digest,  302,  ^§  29-32,  and  Note.) 

1.  The  orphans'  court  has  no  juris- 
diction to  appoint  a  guardian  for  a 
person,  on  the  ground  that  he  is  a  lu- 
natic or  non  compos  mentis,  without  the 
issue  of  a  writ  de  lanatico  inquirendo, 
and  the  finding  of  a  jury  thereon  :  the 
appointment  of  a  guardian,  without 
these  preliminary  proceedings,  is  void, 
and  may  be  collaterally  impeached  in 
any  court.  Eslava  v.  Lepretre,  21  Ala. 
504. 

2.  The  appointment  is  void,  also,  if 
made  without  notice  to  the  party 
against  whom  the  proceedings  are  in- 
stituted.    Jb. 


MANDAMUS. 

1.  If  the  probate  court  improperly 
refuses  to  grant  letters  of  administra- 
tion to  the  sheriff,  on  the  application 
of  a   person   representing  himself  to 


be  a  creditor,  mandamus  is  the  proper 
remedy.  Breniian's  Adm'r  v.  Harris, 
20  Ala.  185. 

2.  The  writ  lies,  also,  to  compel  the 
transfer  to  the  circuit  court  of  a  cause 
in  which  the  probate  judge  is  person- 
ally interested,  and  which  he  refuses 
to  transfer.  The  State,  exrel.  Claunch, 
X.  Castleberry,  23  Ala.  85. 

3.  It  lies,  also,  to  compel  the  probate 
judge,  on  his  refusal,  to  proceed  with 
the  settlement  of  the  accounts  of  the 
administrator  of  an  insolvent  estate, 
to  which  he  had  been  cited  by  a  cred- 
itor. Shadden  v.  Sterling's  AdmWs,  23 
Ala.  518. 

4.  On  the  trial  of  an  issue  respect- 
ing the  validity  of  a  will,  which  was 
contested  on  the  grounds  of  fraud, 
undue  influence,  mental  incapacity  on 
the  part  of  the  testator,  and  insuffi- 
ciency of  attestation,  the  jury  having 
returned  a  verdict  finding  it  invalid 
generally,  the  court  inquired,  on  mo- 
tion of  the  contestant,  on  what  ground 
their  verdict  was  predicated  ;  to  which 
the  foreman  replied,  "  principally  on 
the  ground  that  it  was  not  signed  by 
the  witnesses  in  the  presence  of  the 
testator  ;"  and  the  court  then  ordered 
them  to  retire  and  find  another  ver- 
dict,— held,  that  the  contestant  could 
not  have  a  mandamus  for  judgment  on 
this  verdict.  Ex  parte  Henry,  24  Ala. 
638. 

5.  Nor  can  the  contestant  have  a 
mandamus  for  judgment  on  a  verdict 
which  was  rejected  by  the  court  on 
his  own  motion.     lb. 


NON-CLAIM. 

(Statutory  Provisions :    Code,   §§  1883-87  :  Clay's 

Digest,  195,   §  17  ;  Ih.   223,   ^  12  ;    Session    Acts 

1849-50,  p.  68.) 

1.  Service  on  an  executor  or  admin- 
istrator of  a  scire  facias,  which  is  after- 
wards abandoned,  to  revive  a  suit 
instituted  against  the  decedent  in  his 
lifetime,  is  not  a  sufficient  presentation 
of  the  demand  to  prevent  the  opera- 
tion of  the  statute.  Pipkin  v.  Hewlett, 
17  Ala.  291. 

2.  At  a  meeting  between  an  adminis- 
trator and  several  of  the  distributees, 
two  of  whom  claimed  to  hold  debts 
against  the  deceased,  the  account  in 
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reference  to  the  transaction  out  of 
which  the  claims  arose,  was  stated  in 
writing,  with  the  assistance  of  the 
administrator,  who  then  asked  ono  of 
the  parties,  "  if  that  item  was  all  he 
claimed  ;"  to  which  the  latter  replied, 
"  that  was  all  they  claimed," — held,  that 
this  was  a  sufficient  presentation  of 
the  claim.  Pollard  v.  Scears'  Adm'r, 
28  Ala.  484. 

3.  In  chancery,  where  the  benefit  of 
the  statute  is  claimed  by  plea,  but  the 
presentation  is  not  clearly  denied  in 
the  answer,  proof  of  presentation  by 
one  witness  is  sufficient.  Pharis  v. 
Leachman,  20  Ala.  663. 

4.  In  a  suit  against  an  administrator, 
his  admissions  of  tlie  presentation  of 
the  demand,  thougli  made  after  the 
lapse  of  eigliteen  months  from  the 
grant  of  administration,  are  sufficient 
to  take  the  case  out  of  the  statute ; 
and  if  the  suit  is  in  chancery,  for  the 
purpose  of  subjecting  to  the  payment 
of  debts  property  standing  in  the 
name  of  a  trustee  for  the  benefit  of 
the  intestate's  wife  and  children,  which 
is  alleged  to  have  been  purchased  by 
the  intestate  with  his  individual  means, 
such  admissions  are  also  evidence 
against  the  cestuis  que  trust.    lb. 

5.  A  payment,  made  by  the  admin- 
istrator after  the  lapse  of  eighteen 
months  from  the  grant  of  letters,  is 
a  fact  tending  to  prove  its  due  pre- 
sentation,    lb. 

6.  So,  a  report  of  insolvency,  made 
after  the  lapse  of  eighteen  months,  in 
which  a  claim  is  returned  as  a  subsist- 
ing debt  against  the  estate,  is  evidence 
of  its  due  presentation.     lb. 

7.  A  waiver  of  previous  irregulari- 
ties, in  making  an  administrator  a  party 
to  a  suit  commenced  against  his  in- 
testate, is  not  a  waiver  of  the  right  to 
insist  on  the  defense  of  the  statute. 
Pipkin  V.  Hewlett,  17  Ala.  291. 

8.  The  fact  that  an  infant  has  a  guar- 
dian, does  not  deprive  him  of  the 
benefit  of  the  express  proviso  in  favor 
of  persons  under  age.  Moorev.  Wallis, 
18  Ala.  458. 

9.  If  a  creditor  fails  to  present  liis 
claim  to  the  personal  representative 
of  the  principal  debtor,  this  does  not 
discharge  the  sureties,  nor  aff'ect  his 
right  to  proceed  against  them.  Minter 
and  Gayle  v.  Branch  Bank  at  Mobile,  23 
Ala.  762. 


10.  The  statute  does  not  apply  to 
equities  of  redemption,  hock's  Execu- 
tor V.  Palmer,  20  Ala.  312. 

11.  The  statute  continues  to  run. 
notwithstanding  the  death  of  the  ad- 
ministrator ;  and  the  interval  between 
that  event  and  the  appointment  of  his 
successor,  is  not  to  be  deducted  in  the 
computation  of  time.  Pipkin  v.  Hewlett. 
17  Ala.  291. 

12.  Under  the  act  of  1850,  the  statute 
commenced  to  run,  not  from  the  grant 
of  letters,  but  from  the  publication  of 
notice  by  the  executor  or  administra- 
tor.    McHenry  v.  Wells,  28  Ala.  451. 

13.  The  statutory  Vjar  cannot  be 
made  out,  under  the  Code,  by  uniting 
the  time  which  elapsed  before  the 
Code  went  into  effect,  with  the  time 
which   elapsed  after   that  event.     lb. 

14.  Under  the  statute  which  imposes 
the  costs  on  a  successful  plaintiff,  in 
an  action  brought  against  an  executor 
or  administrator,  for  a  failure  to  prove 
a  presentation  of  his  demand,  if  the 
defendant  intends  to  raise  the  question 
of  presentation,  he  must  prese"Kt  it  on 
the  record  by  plea  or  suggestion,  so 
that  the  plaintiff  may  have  an  oppor- 
tunity of  proving  the  presentation. 
and  the  issue  must  be  tried  by  the 
jury  ;  but,  if  no  such  plea  or  sugges- 
tion is  made,  and  the  plaintiff  has  a 
general  verdict  on  the  issue  joined,  he 
is  entitled  to  full  costs.  Wallace  v. 
Nelson,  28  Ala.  282. 


PRACTICE. 

I.  Appearance. 

II.  Discontinuance. 

III.  General  Rules. 

IV.  Parties. 

V.  Trial  of  Issues. 

[Decisions  on  questions  of  practice  may 
also  be  found  under  other  particular 
titles ;  as,  Advancement,  Dower,  Insol- 
vent Estates,  Wills,  &c.) 

I.  Appearance.  ^ 

1.  The  appearance  of  an  executor, 
administrator,  or  guardian,  on  the  final 
settlement  of  his  accounts,  without 
objection,  dispenses  with  the  necessity 
of  notice.  Wilson  r.  Knight,  18  Ala. 
129. 
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2.  Even  where  the  proceedings 
against  him  have  been  discontinued  by 
an  irregular  continuance,  his  subse- 
quent appearance,  without  objection, 
places  him  rightly  in  court.  Croft  v. 
FerreU,  21  Ala.  351. 

3.  On  the  final  settlement  of  an  es- 
tate, if  the  parties  in  interest  appear, 
and  consent  to  a  postponement  of  the 
settlement,  they  cannot  afterwards  be 
heard  to  complain  of  an  irregularity  in 
the  manner  of  bringing  them  in.  Bar- 
nett's  Executor  v.  Tarrence,  23  Ala.  463. 

4.  An  administrator,  who  reports 
the  estate  insolvent,  thereby  becomes 
chargeable  with  notice  of  all  the  sub- 
sequent proceedings  in  the  cause,  and 
cannot,  on  error,  insist  on  objections 
to  the  settlement  which,  in  the  absence 
of  exceptions,  were  waived  by  his  pres- 
ence. Crothers  v.  Heirs  of  Ross,  17  Ala. 
816  ;  also,  Watts  v.  Gayle  ^  Bower,  20 
Ala.  817. 

5.  A  recital  in  the  record,  as  to  the 
appearance  of  minors  by  their  guar- 
dian, is  conclusive  ;  and  such  appear- 
ance dispenses  with  the  necessity  of 
notice.  Smith  v.  Smith's  Adm'rs,  21 
Ala.  761. 

II.  Discontinuance. 

6.  On  sci.  fa.  to  revive  a  decree 
against  two  executors,  if  one  of  them 
is  a  non-resident,  his  name  may  be 
omitted  from  the  writ ;  or,  if  he  is  in- 
cluded in  the  writ,  but  not  served 
with  process,  the  plaintift'  may  enter  a 
discontinuance  a,s  to  him,  and  proceed 
to  judgment  against  the  other.  Han- 
son V.  Jacks  and  Wife,  22  Ala.  549. 

7.  Where  ex-parte  proceedings  are 
instituted  against  an  executor,  admin- 
istrator, or  guardian,  who  has  remov- 
ed beyond  the  jurisdiction  of  the  court 
without  settling  his  accounts;  and,  after 
the  account  is  stated  and  reported -for 
allowance,  the  proceedings  are  irregu- 
larly continued,  the  subsequent  ap- 
pearance of  the  defendant,  and  his 
failure  to  object  to  the  irregular  con- 
tinuance, are  a  waiver  of  the  irregu- 
larity, even  if  it  amounted  to  a  discon- 
tinuance, and  place  him  rightlj'  in 
court.     Croft  v.  FerreU,  21  Ala.  351. 

III.  General  Rules. 

8-  The  rules  of  practice  which  ob- 


tain in  chancery,  when  they  can  be  ap- 
plied, should  be  adopted  bj'  the  pro- 
bate court,  in  those  cases  where  no 
rule  ot  practice  can  be  drawn  from 
the  statutes,  or  from  the  ecclesiastical 
courts  of  England.  King  v.  Collins, 
21  Ala.  363. 

IV.  Parties. 

1.  To  Decrees. — See  that  title. 

2.  lo  Appeals. — See  Error  and  Appeal. 

V.  Trial  of  Issues. 

9.  In  forming  an  issue  to  ascertain 
whether  an  advancement  has  been 
made  to  a  child,  although  the  better 
practice  would  be,  to  conduct  the  pro- 
ceedings in  the  name,  of  the  adminis- 
trator as  plaintiff,  and  the  party  who 
contests  the  fact  of  advancement  as 
defendant ;  yet,  if  the  record  shows 
that  the  question  at  issue  was  fairly 
presented,  and  correctly  decided,  with- 
out objection  in  the  primary  court,  the 
defendant  cannot  complain  on  error, 
that  the  other  distributees  were  the 
plaintiffs,  instead  of  the  administrator. 
Smith  V.  Smith's  Adm'rs,  21  Ala.  761. 

10.  An  issue  having  been  foi-med  be- 
tween the  personal  representative  and 
creditors  of  an  insolvent  estate,  the 
court  allowed  various  irregular  plead- 
ings to  intervene,  and  the  executor 
then  sued  out  a  writ  of  error  upon  the 
decree  rendered  against  him, — held, 
that  the  case  should  be  considered  as 
if  the  parties  had  been  held  to  the  is- 
sue first  formed,  and  that  the  subse- 
quent pleadings  and  rulings  of  the 
court  should  be  disregarded.  Shack- 
elford V.  King,  24  Ala.  158. 

11.  On  the  trial  of  such  an  issue,  a 
note  may  be  given  in  evidence  with- 
outproofofits  execution, unless  its  exe- 
cution is  denied  by  a  proper  plea.     lb. 

12.  In  contests  among  the  creditors 
of  an  insolvent  estate,  it  is  a  proper 
practice  for  the  creditor,  whose  claim 
is  contested,  to  declare  upon  it,  t^s  in 
a  suit  at  common  law,  against  the  ad- 
ministrator de  bonis  non,  in  behalf  of 
the  objecting  creditor,  as  defendant ; 
and  where  the  administrator's  indi- 
vidual claim  is  contested,  and  he  de- 
clares, as  creditor,  against  himself  as 
administrator,  the  declaration  is  not 
demurrable.     Ross  v.  Ross,  20  Ala.  105. 
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13.  Where  tlie  probate  of  a  will  is 
contested,  it  is  not  necessary  to  join 
issue  on  the  objections  filed  ;  nor  can 
a  joinder  in  issue,  by  one  of  tlie  pro- 
ponents, work  a  change  of  parties  to 
the  record,  or  release  a  co-proponent 
from  his  duties  and  liabilities  as  such. 
Deslonde  and  James  v.  Darringtori's 
Heirs,  29  Ala.  92. 

14.  The  issues  in  such  case  are  not 
educed  by  the  pleadings,  but  are  made 
up  under  the  direction  of  the  judge, 
in  whom  is  vested  a  more  enlarged  dis- 
cretion than  in  ordinai-y  civil  causes. 
Ex  parte  Henry  24  Ala.  638. 

15.  The  sustaining  of  a  demurrer  to 
one  of  the  contestant's  objections, 
when  he  had  the  full  benefit  of  the 
same  facts  under  the  issues  presented 
by  his  other  specifications,  is  not  an 
available  error.  Dunlap  v.  Robinson, 
28  Ala.  100. 


PROHIBITION. 

1.  The  supreme  court  will  not,  in 
the  first  instance,  award  a  prohibition 
to  the  probate  court :  application  must 
first  be  made  to  the  circuit  court, 
which  is  invested  by  statute  with  pow- 
er and  authority  to  exercise  a  general 
superintendence  over  the  probate 
court.     Ex  parte  Russell,  29  Ala.  717. 


SURETIES. 

(Statutory  Provisions  :  Code,  §§  1683-6,  1696-1 V17; 
Clay's  Digest,  198,  §  33;  lb.  221,  §  3;  lb.  304-5, 
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I.  Liability. 

1.  Action  on  Bond. 

2.  Summary  Execution. 

II.  Requiring  New  Bond. 


I.  Liability. 

1.  Action  on  Bond. 

1.  An  action  on  their  bond  does  not 
lie  against  the  sureties  of  an  executor, 
on  a  decree  rendered  against  his  ad- 
ministrator oil  final  settlement  of  his 


executorship  under   tlie  act  of  1845. 
Gray  v.  Jenkins,  24  Ala.  .516. 

2.  A  decree  of  the  orphans'  fourt 
against  an  administrator,  in  favor  of  a 
distributee,  is  evidence  of  assets  to 
that  amount  in  the  hands  of  the  ad- 
ministrator, and  sufficient  to  sustain 
an  action  on  the  bond.  Kyle  v.  Mays, 
use  of  Pond,  22  Ala.  692  ;  Holley  v.  Acre, 
23  Ala.  603  ;  also,  Lamkin  v.  Heyer,  19 
Ala.  228. 

3.  But  where  the  decree,  being  in 
favor  of  the  "legal  representative"  of 
a  distributee,  is  void  for  uncertainty, 
although  the  settlement  may  be  re- 
garded as  evidence  of  a  debt  against 
the  administrator,  the  failure  to  pay 
the  decree  does  not  amount  to  a  devas- 
tavit, so  as  to  authorize  an  action  on 
the  bond,  until  after  the  person  who  is 
to  receive  it  is  judicially  ascertained. 
Kyle  V.  Mays,  use  of  Hatchett,  22  Ala. 
673. 

4.  A  count  in  debt  on  the  penalty 
alone,notnoticing  the  condition, is  suffi- 
cient.    Holley  V.  Acre,  23  Ala.  603. 

5.  No  demand  is  necessary,  in  order 
to  sustain  an  action  on  the  bond  ;  con- 
sequently, the  admission  of  evidence 
to  prove  a  demand  is  not  an  available 
error.  Kyle  v.  Mays,  use  of  Pond,  22 
Ala.  692. 

6.  The  action  may  be  brought,  at  the 
suit  of  the  party  injured  by  the  breach, 
either  in  his  own  name,  or  in  the  name 
of  the  obligee  for  his  use.  Amason  v. 
Nash,  24  Ala.  279. 

7.  To  debt  on  bond  against  an  ad- 
ministrator and  his  sureties,  "jointly 
and  severally,  defendants  plead  fully 
administered  ;"  to  which  the  plaintiff 
"demurred  in  short  by  consent," — held, 
that  the  plea  was  equivalent  to  a  joint 
and  several  plea  of  plene  administravit, 
and  was  good  as  to  the  sureties.     lb. 

8.  It  is  error  to  render  judgment 
final,  against  both  the  principal  and 
sureties,  without  the  intervention  of 
a  jury.     lb. 

9.  Where  the  action  is  brought  to 
charge  the  sureties  w^ith  a  judgment 
rendered  against  the  administrator,  to 
be  levied  de  bonis  intestatis,  it  is  not 
necessary  to  allege  in  the  declaration 
that  the  judgment  was  rendered  on  a 
debt  which  w-as  a  proper  charge 
against  the  estate,  or  against  the  ad- 
ministrator as  such.  Reid  v.  Nash.  23 
Ala.  733. 
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10.  A  plea,  averring  that  the  judg- 
ment against  the  admmistrator  was 
not  a  proper  charge  against  the  intes- 
tate, nor  against  his  administrator  as 
such,  is  but  the  statement  of  a  conclu- 
sion, and  therefore  demurrable.     lb. 

11 .  A  plea,  averring  that  the  intes- 
tate's estate  has  been  duly  declared 
insolvent,  and  is  in  progress  of  settle- 
ment as  such,  is  fatally  defective  on 
demurrer.     lb. 

12.  So,  also,  is  a  plea  containing  the 
additional  averment,  that  plaintiff  fail- 
ed to  present  his  judgment  as  a  claim 
against  the  estate  within  six  months 
after  the  declaration  of  insolvency.  76. 

13.  A  plea  of  plene  admimstravit  is 
demurrable,  if  it  does  not  allege  that 
tlie  assets  were  fully  administered  be- 
fore suit  brought.     lb. 

14.  The  death  of  a  surety  does  not 
discharge  his  liability  on  the  bond. 
Moore  v.  Wallis,  18  Ala.  458. 

2.  Summary  Execution. 

15.  When  an  execution  is  issued 
against  the  sureties  of  an  executor  or 
administrator,  they  cannot  impeach 
the  decree  against  their  principal,  on 
the  ground  that  the  parties  in  whose 
favor  it  is  rendered  are  not  distribu- 
tees.    Lamkin  v.  Heyer,  19  Ala.  228. 

16.  To  supporta/./a.  against  the  su- 
reties of  an  executor  or  administrator, 
it  is  indispensable  that  a^.  fa.  should 
have  been  issued  against  their  princi- 
pal, and  returned  "no  property  found ;" 
otherwise,  the  execution  against  the 
sureties  is  void,  and  may  be  quashed 
on  motion.  Poacher  v.  Weisinger,  20 
Ala.  102. 

17.  The  record  must  show  the  de- 
cree against  the  principal,  the  bond  by 
which  the  sureties  have  become  liable, 
the  issue  of  &fi.  fa.  against  the  princi- 
pal, and  its  return  "no  propert}'-  found." 
Hanna  v.  Price,  23  Ala.  826. 

18.  A  memorandum  on  the  margin 
of  the  execution  docket,  in  the  hand- 
writing of  the  clerk,  is  not  evidence  of 
the  issue  and  return  of  an  execution, 
unless  proof  is  first  made  of  its  exis- 
tence at  one  time  and  subsequent  loss. 
lb. 

19.  If  the  decree  against  the  princi- 
pal embraces  some  items  which  ac- 
crued after  the  discharge  of  the  sure- 
ties, a  fi.  fa.  cannot   be   issued  on  it 


against  them.     Hamner  v.  Mason,   24 
Ala.  480. 

20.  Under  the  Code,  when  a  fi.  fa. 
against  the  principal  has  been  return- 
ed "no  property  found,"  a  fi.  fa.  may 
issue  against  him  and  his  sureties,  but 
the  court  is  not  authorized  to  render 
a  decree  against  the  sureties  on  such 
return  ;  and  if  one  of  the  sureties  dies 
before  the  return  against  the  principal, 
the  statutory  remedy,  as  to  him,  en- 
tirely fails.  Kirby's  Adm'r  v.  Anders, 
26  Ala.  466. 

II.  Requiring  New  Bond. 

21.  Whether  the  personal  represen- 
tative of  a  deceased  surety,  wishing 
to  put  an  end  to  his  decedent's  liabili- 
ty on  the  bond,  can  compel  the  prin- 
cipal to  give  new  security,  qumre  7 
Moore  v.  Wallis,  18  Ala.  458. 

22.  The  taking  of  a  new  bond  is  a 
jurisdictional  fact,  necessary  to  appear 
in  order  to  give  validity  to  the  dis- 
charge of  the  old  sureties  ;  but  the  ex- 
istence of  this  fact  is  to  be  determined 
by  the  judge  to  whom  the  application 
is  made,  and  his  decision  is  final  and 
conclusive.  Hamner  v.  Mason,  24  Ala. 
480. 

23.  Where  the  suiretiesof  a  guardian 
of  several  minors  applied  for  a  dis- 
charge from  further  liability  on  their 
bond,  and  a  decree  was  thereupon  ren- 
dered by  the  court,  reciting  that  the 
guardian  had  given  a  new  bond,  and 
ordering  that  the  old  sureties  be  there- 
fore discharged, — held,  in  an  action 
against  the  sureties  on  the  old  bond, 
that  the  recital  was  conclusive  of  the 
fact  that  a  new  bond  had  been  given, 
although  the  new  bond  omitted  the 
name  of  the  minor  for  whose  use  the 
suit  was  brought,  and  consequently 
did  not  protect  his  estate.     lb. 
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5.  Form,  and  other  Requisites. 

6.  Nuncupative  Wills. 

II.  Probate. 

III.  Validity,  and  How  Contested. 

IV.  Construction. 

V.  What  Passes  under  a  Will. 

VI.  Widow's  Dissent. 


I.  Execution. 
1 .  Governed  by  what  Law. 

1.  The  testamentary  disposition  of 
real  property  being  governed  by  the 
law  of  the  place  where  it  is  situated, 
and  that  of  personal  property  by  the 
law  of  the  testator's  domicile,  the  va- 
lidity of  a  will,  as  respects  the  capaci- 
ty of  the  testator  and  the  formalities 
necessary  to  give  it  effect,  must  be 
tested  by  the  laws  of  these  respective 
jurisdictions.  Varner  v.  Bevil,  17  Ala. 
286. 

2.  The  legislature  has  power  to  pre- 
scribe rules  for  the  execution  of  wills, 
whether  made  before  or  after  the  pas- 
sage of  the  statute,  if  rights  have  not 
become  vested  by  the  testator's  death. 
Hoffman  v.  Hoffman,  26  Ala.  535. 

3.  The  provisions-  of  the  Code,  re- 
quiring two  witnesses  to  a  will,  apply 
to  wills  of  realty  executed  before  its 
adoption,  if  the  testator  died  since  its 
adoption  ;  but  a  will  of  personalty  on- 
ly would  be  governed  by  the  old  law. 
lb. 

2.  Capacity  of  Testator. 

4.  A  person  possessed  of  sufficient 
capacity  to  attend  to  his  ordinary  busi- 
ness, is  capable  of  making  a  valid  will ; 
the  capacity  requisite  to  make  a  will 
or  contract  being  precisely  the  same. 
Coleman  v.  Robertson's  Executors,  17 
Ala.  84. 

5.  A  married  woman  may,  with  the 
assent  of  her  husband,  make  a  valid 
will  of  her  choses  in  action,  in  his  fa- 
vor. (Parsons,  J.,  dissenting.)  Bur- 
tonv.  Holly,  18  Ala.  A08. 

6.  Married  women  are  not  embraced 
in  the  act  of  1806,  and  could  not,  by 
virtue  of  that  statute,  devise  their 
real  estate.  Baker  v.  Chastang's  Heirs, 
18  Ala.  417  ;  Gannard  v.  Eslava,  20  Ala. 
732. 


7.  Where  there  ia  an  agroomerit  Ijc- 
twecn  husband  and  wife,  before  mar- 
riage, that  she  shall  have  either  the 
whole  or  a  particular  portion  of  her 
personal  property  to  her  separate  use, 
she  may  dispose  of  it  by  will,  without 
his  consent.  Wells  v.  Brunsford,  28 
Ala.  200. 

3.  Signature  of  Testator. 

8.  A  paper  in  the  handwriting  of  the 
deceased,  purporting  to  be  his  last 
will  and  testament,  with  his  name  writ- 
ten in  the  beginning,  but  without  date, 
signature  or  attestation,  cannot  be  ad- 
mitted to  probate  as  a  valid  will  of 
personalty,  upon  proof  that  it  was 
found  among  the  decedent's  papers 
after  his  death,  and  in  connection  with 
it  a  memorandum,  also  in  his  hand- 
writing, containing  a  schedule  of  his 
debts,  and  suggestions  for  the  manage- 
ment of  his  estate  ;  that  the  deceased 
was  a  lawyer, — a  cautious  and  prudent 
man,  not  disposed  to  communicate  to 
people  generally  his  views  and  plans 
for  the  management  of  his  affairs,  and 
not  apt  to  change  any  views  or  opin- 
ions which  he  had  deliberately  reduc- 
ed to  writing ;  that  he  had  approved 
of  a  similar  will,  made  by  his  brother- 
in-law  about  two  years  previously ; 
that  the  paper  was  written  in  May, 
and  a  few  weeks  afterwards  the  de- 
cedent was  taken  sick,  and  confined 
about  two  weeks  ;  that  he  partially  re- 
covered, and  was  able  to  attend  to 
business  for  two  or  three  weeks,  when 
he  relapsed,  and,  after  a  confinement 
of  sixteen  days,  died  in  a  congestive 
cyil,  on  the  first  of  August ;  that  the 
result  of  his  case  was,  in  the  opinion 
of  his  attending  physician, unexpected 
to  him  up  to  the  time  of  the  chill,  and 
after  that  he  was  unable  to  attend  to 
business.  Boling's  Heirs  v.  Boling's 
Executor,  22  Ala.  826. 

9.  Section  1611  of  the  Code  being, 
so  far  as  it  relates  to  the  signing  of 
the  will,  a  substantial  transcript  of  the 
statute  29th  Car.  II,  ch.  3,  the  construc- 
tion previously  given  to  the  latter 
must  be  regarded  as  the  construction 
which  the  legislature  intended  to  be 
put  on  our  statute,  and  that  construc- 
tion is  herebj^  adopted.  Armstrong's 
Executor  v.  Armstrong's  Heirs,  29  Ala. 
538. 
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10.  It  being  shown  that  a  will  was 
written  in  the  presence  of  the  testator, 
and  at  his  dictation,  and  was  subscrib- 
ed by  the  attesting  witnesses  as  the  stat- 
ute directs,  after  having  been  read  and 
approved  by  him  ;  and  that  the  testa- 
tor, on  being  asked  if  he  was  able  to 
sign  it,  replied  that  he  was  not,  and 
that  it  was  a  good  will, — held,  on  de- 
murrer to  the  evidence,  that  the  testa- 
tor's name,  written  in  the  beginning  of 
the  will,  was  a  sufficient  compliance 
with  the  requisitions  of  the  statute. 
lb. 

4.  Attestation. 

11.  It  is  not  necessary  that  the  sub- 
scribing witnesses  should  be  informed 
of  the  contents  of  the  will.  Leverett's 
Heirs  v.  Carlisle,  19  Ala.  80. 

12.  The  act  of  1806,  requiring  the 
attesting  witnesses  to  subscribe  their 
names  in  the  presence  of  the  testator, 
applies  only  to  devises  ;  therefore,  a 
will,  containing  an  attestion  clause,  but 
not  attested,  though  void  as  to  the 
realty,  may  be  good  as  to  the  person- 
alty, if  it  was  really  intended  by  the 
testator  to  operate  as  his  will  irre- 
spective of  the  attestation.  Ex  parte 
Henry,  24  Ala.  638. 

13.  Where  a  will,  disposing  of  both 
real  and  personal  property,  contains 
an  attestation  clause,  but  is  not  attest- 
ed, the  presumption  is,  that  it  is  in- 
complete, and  not  the  will  of  the  tes- 
tator ;  but  this  presumption  is  slight, 
and  may  be  rebutted  by  slight  circum- 
stances,— as  that  the  testator  was  pre- 
vented from  finishing  it  by  the  act  of 
God,  or  that  he  intended  it  to  operate  in 
its  present  form.  lb.  (See,  also,  as  to 
incomplete  instruments,  Boling's  Heirs 
V.  Boling's  Executor,  22  Ala.  826.) 

14.  It  is  not  necessary,  under  the 
Code,  that  the  "witnesses  should  sign 
the  will  in  the  presence  of  each  other. 
Hoffman  v.  Hoffman,  26  Ala.  535. 

5.  Form,  and  other  Requisites. 

15.  The  same  instrument  cannot  ope- 
rate both  as  a  deed  and  as  a  will. 
Thompson  v.  Johnson,  19  Ala.  59. 

1 6.  An  instrument,  founded  on  valua- 
ble consideration,  in  form  a  deed 
executed  by  both  parties,  capable  of 
full  effect  as  a  deed,  and  manifestly  in- 
tended to  convey  a  beneficial  interest 


to  the  grantee,  to  take  effect  and  be 
enjoyed  in  the  grantor's  lifetime, — 
held  a  deed,  and  not  a  will.     lb. 

17.  An  instrument,  in  form  a  deed, 
containing  a  clause  of  warranty,  at- 
tested by  two  witnesses,  and  convey- 
ing real  and  personal  property  by  the 
words,  "at  my  death  I  do  hereby  give 
and  grant  unto  my  son," — held  a  deed, 
and  not  a  will ;  the  evidence  showing 
that  it  was  delivered  to  the  grantee, 
who  was  a  cripple,  on  the  day  of  its 
date,  and  that  it  was  intended  as  a 
present  provision  for  him,  to  induce 
him  to  continue  to  live  with  the  gran- 
tor, who  was  his  mother.  Golding  v. 
Golding's  Adm'r,  24  Ala.  122. 

18.  A  writing  under  seal,  in  form  a 
deed,  conveying  to  the  grantor's 
daughter  and  her  children,  by  present 
words  of  gift,  in  consideration  of  natu- 
ral love  and  affection,  several  slaves 
and  other  property,  and  containing 
this  clause,  "The  condition  of  the 
above-named  gift  is  to  take  place  at 
my  death — until  then  the  property  is 
to  remain  as  my  own," — ^^held  a  deed, 
and  not  a  will.  Elmore  v.  Mustin,  28 
Ala.  309. 

19.  An  instrument  purporting  to  be 
a  deed,  acknowledged  as  such  before 
a  justice  of  the  peace  on  the  day  of 
its  date,  and  conveying  by  present 
words  of  gift,  in  consideration  of  natu- 
ral love  and  affection,  to  each  of  the 
grantor's  children,  several  slaves,  to- 
gether with  all  the  money,  notes,  and 
household  and  kitchen  furniture  on 
hand  at  the  time  of  his  death,  but  re- 
serving to  him  the  right  of  ownership 
over  the  slaves  until  his  death,  at 
which  time,  it  is  declared,  "this  deed 
shall  take  effect," — held  a  will,  and  not 
a  deed.     Walker  v.  Jones,  23  Ala.  448. 

6.  Nuncupative  Wills. 

20.  It  being  shown  that  the  decedent, 
some  time  before  his  death,  went  to 
the  house  of  one  B.  to  have  his  will 
written,  but  did  not  find  the  latter  at 
home  ;  that  he  met  witness  on  his  re- 
turn, and,  after  stating  the  object  of 
his  visit,  said,  "that  he  was  satisfied 
he  Avould  not  live  long,  and  never  ex- 
pected to  see  B.  again  ;  thathe  wanted, 
witness  to  bear  witness  that  he  wish- 
ed B.  to  pay  Mrs.  H.  ^500  for  the  ser- 
vices, she    had  rendered  him," — held 
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in  an  action  by  Mrs.  II.  and  her  hus- 
band to  recover  for  these  services, 
that  this  admission  was  not  in  the 
nature  of  a  testamentary  bequest,  but 
was  a  positive  acknowledgment  of 
the  rendition  of  the  services.  Jor- 
dan's Adm'r  v.  Hubbard  and  Wife,  26 
Ala.  433. 

21.  A  nuncupative  will,  disposing  of 
personal  property  greater  in  value 
than  the  statute  allows,  cannot  be  es- 
tablished in  equity,  on  the  ground  of 
the  decedent's  ignorance  or  mistake  as 
to  the  cliange  in  the  law  made  by  the 
Code.     Erwin  v.  Hamner,  27  Ala.  296. 

II.  Probate. 

22.  Both  the  widow  and  the  next  of 
kin  are  entitled  to  notice  of  an  appli- 
cation for  the  probate  of  a  will ;  the 
disjunctive  conjunction  "or,"  as  used 
in  the  statute,  being  a  misprint  for 
"and."  Roy  v.  Segrist,  19  Ala.  810  ; 
Stapleton  v.  Stapleton,  21  Ala.  587. 

23.  If  the  will  is  admitted  to  probate 
without  notice  to  a  party  interested,  the 
probate  will  be  set  aside  on  his  appli- 
cation ;  or  he  may  be  made  a  party  by 
petition,  and  sue  out  a  writ  of  error.   lb. 

24.  A  win,  executed  in  a  foreign 
domicile,  but  disposing  of  real  and 
personal  property  in  this  State,  may 
be  admitted  to  probate  here,  although 
it  has  not  been  probated  in  the  place 
of  the  testator's  domicile.  Varner  v. 
Bevil,  17  Ala.  286. 

25.  The  probating  of  a  will  is,  un- 
der any  circumstances,  a  proceeding 
in  rem ;  yet,  under  our  practice  and 
statutes,  it  partakes  somewhat  of  the 
nature  of  a  proceeding  m  personam, 
and  is  assimilated,  in  many  respects,  to 
an  ordinary  suit  at  law.  Deslonde  and 
James  v.  Darrington's  Heirs,  29  Ala.  92. 

26.  An  application  for  probate  may 
properly  be  made  in  writing,  though 
our  statutes  do  not  require  that  it 
should  be  so  made  ;  but,  where  a  will 
is  propounded  orally,  by  two  joint  ex- 
ecutors, and  a  day  set  for  the  hearing, 
a  subsequent  written  application,  by 
one  of  the  proponents  alone,  cannot 
annul  or  vary  the  previous  proceed 
ings.     lb. 

27.  A  suit  cannot  be  maintained  for 
a  legacy,  until  the  will  has  been  ad- 
mitted to  probate  here,  although  it 
may  have  been  admitted  to  probate  in 


a   foreign   domicile.     Moore  v.  Levjis, 
21  Ala.  "580. 

28.  The  [)ro}>ate  of  the  will  of  anmr- 
ricd  woman  is  not  conclusive  of  her 
right  to  devise  her  real  estate  ;  but 
the  heir,  when  sued  in  ejectment  for 
the  land,  may  call  in  question  the  le- 
gal effect  of  the  will  as  a  muniment  of 
title,  and  sliow  that  it  was  ineffectual 
to  pass  the  real  estate.  Baker  v.  Chas- 
tang's  Heirs,  18  Ahi  417;  Gannard  v. 
Eslava,  20  Ala.  732. 

29.  The  probate  of  a  will,  unless  con- 
tested in  the  mode  aTid  within  the  pe- 
riod prescribed  by  the  statute,  is  con- 
clusive ;  consequently,  an  application 
to  establish  a  testamentary  paper  of 
later  date,  which  is  inconsistent  with 
the  provisions  of  the  will  already  pro- 
bated, cannot  be  allowed  after  the  ex- 
piration of  five  years,  when  the  appli- 
cant does  not  bring  himself  within 
any  of  the  exceptions  to  the  statute. 
Hardy  v.  Hardy's  Heirs,  26  Ala.  524. 

30.  Where  a  nuncupative  will,  which 
was  admitted  to  probate  without  due 
notice  to  those  entitled,  is  afterwards 
declared  null  and  void,  on  their  peti- 
tion, by  a  decree  of  the  same  court, 
and  an  administrator  of  the  estate  ap- 
pointed ;  and  this  decree  is  afterwards 
afSrmed  on  error,  on  appeal  sued  out 
by  the  person  to  whom  the  property 
was  bequeathed  by  the  will,  he  is  bar- 
red from  prosecuting  another  petition, 
in  the  same  court,  for  the  re-probate 
of  the  will.  Bradley  v.  Andress,  27 
Ala.  596. 

31.  A  bill  in  chancery,  to  set  aside 
and  .annul  the  probate  of  a  will,  is  in 
the  nature  of  a  proceeding  in  rem,  to 
which  any  person  in  interest  may 
make  himself  a  party  ;  and  a  decree, 
annulling  the  probate,  is  final  and  con- 
clusive, as  to  the  validity  of  the  will, 
in  all  courts  and  upon  all  persons,  un- 
til set  aside  or  reversed  in  some  di- 
rect proceeding.  Hunt  i^'  Frowner  v. 
Acre  ^  Johnson,  28  Ala.  580. 

III.  Validity,  and  How  Contested. 

32.  If  the  testator  is  of  sound  mind, 
and  his  will  is  not  procured  by  fraud 
or  undue  influence,  he  may  make  such 
disposition  of  his  property  as  may  be 
dictated  by  partiality,  piride,  or  caprice. 
Coleman  v.  Robertson's  Executors,  17 
Ala.  84. 
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33.  An  insane  delusion,  existing  in 
the  testator's  mind  at  the  time  of  the 
execution  of  the  will,  as  to  the  princi- 
pal legatee  being  his  son,  renders  the 
will  void,  if  it  is  the  offspring  of  that  de- 
lusion. Floreij's  E'xeciitors  v.  Florey,  24 
Ala.  241. 

34.  Where  the  principal  legatee, 
who  was  born  in  lawful  wedlock  two 
or  three  months  after  his  mother's 
marriage  with  the  testator,  bears  the 
peciiliar,  distinctive  marks  of  the  ne- 
gro, while  his  mother  and  the  testator 
were  white  persons  of  fair  complex- 
ion, the  testator's  ^belief,  that  the  lega- 
tee was  his  sou,  is  admissible  evidence, 
for  the  purpose  of  showing  mental  de- 
lusion on  that  particular  subject.     lb. 

35.  A  witness,  whose  acquaintance 
with  the  testator  was  such  as  to  enable 
him  to  form  a  correct  opinion  of  the 
mental  condition  of  the  latter,  may  not 
only  depose  to  facts  conducing  to  es- 
tablish unsoundness  of  mind,  but  may 
also,  in  connection  with  these  facts, 
give  his  own  opinion  upon  the  ques- 
tion of  sanity  or  insanity.     lb. 

36.  Fraud  or  undue  influence,  in 
procuring  one  legacy,  does  not  invali- 
date other  legacies,  which  are  the  re- 
sult of  the  testator's  own  free  will  ; 
but,  if  the  fraud  or  undue  influence  af- 
fects the  whole  will,  though  exercised 
by  one  legatee  only,  the  whole  will  is 
void.     lb. 

37.  The  burden  of  proof  is  on  the 
executor,  to  show  the  testator's  ca- 
pacity, and  the  duQ  execution  of  the 
will  ;  and  when  these  facts  are  estab- 
lished, it  then  devolves  on  the  contes- 
tants to  show  fraud  or  undue  influence. 
Dunlap  t.  Robinson,  28  Ala.  100. 

38.  To  constitute  undue  influence, 
some  act  or  acts  must  have  been  done, 
to  cause  the  testator  to  dispose  of  his 
property  conti-ary  to  his  desire.  Leve- 
retVs  Heirs  v.  Carlisle,  19  Ala.  80. 

39.  It  is  not  enough,  to  constitute 
undue  influence,  that  the  testator's  own 
misconduct  may  have  brought  about  a 
condition  of  things,  which,  operating 
as  a  moral  inducement  on  his  mind, 
may  cause  him  to  make  a  disposition 
of  his  property,  which,  imder  other 
circumstances,  he  might  not  have 
made  :  it  must  in  some  degree  destroy 
his  free  agency,  and  constrain  him  to 
do  that  which  is  against  his  will,  but 
which  he  is  unable  to  refuse,  or  too 


weak  to  resist.     Dunlap  v.  Robinsfm, 
28  Ala.  100. 

40.  Nor  is  it  enough  that  he  is  dis- 
suaded by  argument  or  solicitation 
from  disposing  of  his  property  as  he 
had  previously  intended :  it  must 
amount  to  moral  coercion,  and  con- 
strain him  to  do  that  which  is  against 
his  will,  but  which,  from  fear,  the  de-  h 
sire  of  peace,  or  some  other  feeling,  " 
he  is  unable  to  resist.  Gilbert  v.  Gil- 
bert, 22  Ala.  529. 

41.  In  determining  the  question  of 
imdue  influence,  the  fact  that  the  will 
makes  an  unnatural  disposition  of  the 
property,  the  physical  and  mental  con- 
dition of  the  testator  at  the  time  the 
influence  is  exerted,  the  relative  posi- 
tion of  the  testator  and  the  person 
exercising  the  influence,  and  the  mo- 
tives of  the  latter,  as  deducible  from 
self-interest,  or  from  affection  or  ill-will 
towards  others,  may  all  be  proper  cir- 
cumstances for  consideration.     lb. 

42.  The  testator's  acts  and  declara- 
tions before  the  publication  of  his  nun- 
cupative will,  and  his  expressions  at 
the  time  of  its  execution,  tending  to 
show  a  paternal  feeling  and  affection 
towards  a  child  for  whom  the  will 
makes  no  provision,  are  admissible 
evidence  for  the  contestant.     lb. 

43.  So,  also,  acts  of  ofiicious  inter- 
meddling, harrassing  and  annoying  to 
a  d^nng  man,  or  evincing  a  purpose  to 
hurry  him  on  to  the  act  without  giving 
him  time  to  deliberate,  are  admissible 
evidence  against  the  will.     lb. 

44.  But  the  fact  that  two  of  the  tes- 
tator's relatives,  who  resided  in  the 
same  neighborhood  with  him,  had 
never  heard  of  the  will  until  a  short 
time  before  it  was  oflered  for  probate, 
is  not  admissible,  as  tending  to  show 
either  that  undue  influence  was  exert- 
ed, or  that  no  such  will  was  in  fact 
made.     lb. 

45.  The  declarations  of  the  testator, 
made  two  or  three  weeks  before  the 
execution  of  the  will,  are  admissible 
to  prove  fraud  or  undue  influence. 
Roberts  v.  Trau'ick,  17  Ala.  55. 

4G.  His  declarations,  made  and  re- 
peated at  the  distance  of  ten  and  five 
yeai's  before  its  execution,  and  tending 
\o  show  a  fixed  and  settled  purpose  to 
make  a  similar  will,  are  admissible  as 
rebutting  evidence.     lb. 

47.  But  declarations,  made  by  the 
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testator  some  six  or  seven  years  be- 
fore the  execution  of  the  will,  to 
the  effect  that  the  executor  and  liis 
wife  "were  constantly  ding-donging  at 
him  to  make  a  will,  but  that  he  would 
not  do  it,  and  never  meant  to  do  it, — 
that  the  law  of  Alabama  would  make 
a  good  enough  will  for  him,"  are  not 
admissible  evidence  against  the  will. 
Btinyard  and  Wife  v.  McElroy,  21  Ala. 
312. 

48.  Where  the  executor  and  propo- 
nent is  the  principal  legatee,  his  decla- 
ration or  admissions  cannot  be  received 
to  invalidate  the  will,  even  when  of- 
fered in  connection  with  proof  that 
it  would  be  for  the  interest  of  all  the 
other  legatees  to  set  it  aside.  ^  lb. 

49.  Where  the  proponent  is  the 
husband  of  one  of  the  legatees,  his 
declarations  are  equally  inadmissible. 
Wdlker  v.  Jones,  23  Ala.  448. 

50.  The  proponent,  having  proved 
a  conversation  between  the  testator 
and  a  witness,  had  two  days  before 
the  execution  of  the  will,  in  which  the 
testator,  replying  to  a  suggestion 
made  by  the  witness,  declared  "that 
his  sons-in  law  should  never  have  any 
of  his  property,  and  as  to  his  daugh- 
ters, as  they  had  made  their  beds  so 
they  must  lie,"  then  offered  to  prove 
declarations  of  the  testator's  wife,  who 
was  his  principal  legatee,  made  in  the 
same  converscvtion,  to  the  effect  that 
she  wished  her  husband  to  make  a 
will  different  from  the  one  propound- 
ed, and  which  should  make  provision 
for  his  daughters.  Held,  that  these 
declarations  were  not  admissible  to 
sustain  the  will.  Roberts  v.  Trawick, 
22  Ala.  490. 

51.  Where  the  Avill  gives  the  widow 
a  greater  portion  of  the  estate  than 
she  would  take  under  the  statute  of 
distribution,  her  heirs,  she  being  dead, 
are  competent  witnesses  to  defeat,  but 
not  to  siistain  the  will.  Roberts  v. 
Irawklc,  17  Ala.  55. 

52.  The  proponent  is  an  incompe- 
tent witness  to  sustain  the  will,  nor 
can  he  render  himself  competent  by 
renouncing  as  executor.  Gilbert  v. 
Gilbert,  22  Ala.  529. 

53.  Where  the  will  is  propounded 
for  probate  by  two  joint  executors, 
and  an  issue  is  made  up  to  test  its  va- 
lidity, it  is  too  late  at  the  trial  for 
either  of  them  to  renounce  his  execu- 


torship, in  order  that  he  rnay  become 
a  competent  witness  to  sustain  the 
will  ;  nor  can  he  demand  to  be  dis- 
charged, as  a  matter  of  right,  on  offer- 
ing to  deposit  in  court  a  8\im  of  money 
suificient  to  cover  the  costs.  Deslonde 
and  James  v.  Darrington's  Heirs,  20 
Ala.  92. 

54.  The  contestants,  for  the  purpose 
of  showing  an  adulterous  intercourse 
between  the  testator  and  the  mother 
of  the  children  Who  were  his  legatees, 
having  adduced  evidence  of  his  inti- 
macy with  her  and  her  family,  his  vis- 
its to  her  house  during  her  husband's 
absence,  his  gifts  to  them,  &c., — lield, 
that  this  proof  might  be  rebutted,  by 
evidence  showing  that  their  inter- 
course was  characterized  by  a  religious 
sentiment ;  such  as  the  fact  that  they 
frequently  attended  class-meetings  to- 
gether.   Dunlap  V.  Robinson,  28  Ala.  100. 

55.  Although  the  proponent,  if  he 
fails  to  have  all  the  j^arties  in  interest 
duly  notified,  proceeds  at  his  peril,  and 
is  liable  to  have  as  many  trials  as  there 
are  heirs-at-law  ;  yet,  where  one  of  the 
heirs  appears,  and  contests  the  validity 
of  the  will,  he  cannot  complain,  on  er- 
ror, of  the  want  of  due  notice  to  the 
other  resident  heirs.  Walker  v.  Jones, 
23  Ala.  448. 

56.  The  sustaining  of  a  demurrer  to 
one  of  the  contestant's  objections, 
when  he  had  the  full  benefit  of  the 
same  facts  under  the  issues  presented 
by  his  other  specifications,  is  not  an 
available  error.  Dunlap  v.  Robinson. 
28  Ala.  100. 

57.  It  is  not  necessary  to  join  issue 
on  the  objections  filed  ;  nor  can  a  join- 
der in  issue,  by  one  of  the  proponents, 
work  a  change  of  parties  to  the  record 
or  release  a  co-proponent  from  his  du- 
ties and  liabilities  as  such.  Deslonde 
and  James  v.  Darrington's  Heirs,  29 
Ala.  92. 

58.  Where  the  probate  of  a  will  is 
contested,  the  issues  are  not  educed 
by  the  pleadings,  but  are  made  up  un- 
der the  direction  of  the  judge,  in 
whom  is  vested  a  more  enlarged  dis- 
cretion than  in  ordinary  civil  causes. 
Ex  parte  Henry,  24  Ala.  638. 

59.  On  the  trial  of  an  issue  respect- 
ing the  validity  of  a  will,  which  was 
contested  on  the  grounds  of  frai;d,mi- 
due  influence,  mental  incapacity  on  the 
part  of  the  testator,  and  insufficiency 
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of  attestation,  the  jury  having  return- 
ed a  verdict  finding  it  invalid  general- 
ly, the  court  inquired,  on  motion  of 
the  contestant,  on  what  ground  their 
verdict  was  predicated  ;  to  which  the 
foreman  replied,  "principally  on  the 
ground  that  it  was  not  signed  by  the 
witnesses  in  the  presence  of  the  testa- 
tor ;■'  and  the  court  then  ordered  them 
to  retire  and  find  another  verdict, — 
held,  that  the  contestant  could  not 
have  a  mandamus  for  judgment  on  this 
verdict.     lb. 

60.  Nor  pan  the  contestant  have  a 
mandamus  for  judgment  on  a  verdict 
which  was  rejected  by  the  court  on 
his  own  motion.     lb. 

61.  Where  the  jury  return  a  gene- 
ral vei  diet  against  the  validity  of  the 
will,  but  state  to  the  court  that  their 
verdict  is  not  predicated  on  any  one 
of  the  grounds  of  contest,  and  that 
they  cannot  agree  upon:  any  one  of 
them,  their  verdict  may  be  rejected. 

62.  A  charge  to  the  jury,  that  an  un- 
equal distribution  of  property  among 
the  testator's  next  of  kin  is  no  reason 
for  considering  the  will  an  irrational 
act,  is  the  assertion  of  a  correct  legal 
proposition,  and  cannot  be  regarded 
as  precluding  the  jury,  in  making  up 
their  verdict,  from  considering  the 
character  of  the  will  in  connection 
with  the  other  evidence.  Coleman  v. 
Robertson's  Executors,  17  Ala.  84. 

63.  A  charge,  to  the  effect  that,  if 
the  jury  believed  that,  "from  the  weak- 
ness of  the  mind  of  the  deceased,  un- 
due influence  had  been  practiced  on 
him,  then  the  will  was  not  valid,"  can- 
not be  considered  as  asserting  the 
proposition,  that  undue  influence,  un- 
connected with  weakness  of  mind,  is 
no  objection  to  the  validity  of  the  will. 
lb. 

IV.  Construction. 

64.  In  construing  a  will,  it  is  per- 
missible to  look  at  the  condition  of 
tlie  testator's  family.  Moore's  Execu- 
tors v.  Moore's  distributees,  18  Ala.  242  ; 
Travis  v.  Morrison  and  Wife.  28  Ala. 
449. 

6.5.  There  is  no  legal  principle  more 
firmly  established  by  the  uniform  and 
constant  decisions  of  judicial  tribunals, 
than  the  rule  which  declares  that  an 
omission  in  a  written  will  cannot  be 


supplied  by  parol.  Abercrombie's  Ex- 
ecutor V.  Abercrombie's  Heirs,  27  Ala. 
489. 

66.  The  words  of  a  devising  clause 
cannot,  ordinarily,  be  carried  beyond 
their  just  legal  import  and  legitimate 
meaning  by  any  supposed   general  in- 
tent to  be  gathered  from  the  pream- 
ble, or  introductory  part  of  the  will  ;        « 
and  it  is  only  in  case  of  doubt,  where      '-i 
the  words  of  a  bequest  may,  without        ' 
doing  violence  to  the  apparent  intent 
and  the   rules  of  law,  be   construed 
more  ways  than  one,  that  resort  is  had 

to  the  introductory  part  of  the  will, 
to  aid  in  solving  such  doubt.  Den- 
son  V.  Mitchell  and  Wife,  26  Ala.  360. 

67.  The  rule  which  sacrifices  the 
former  of  tvvo  contradictory  clauses 
to  the  latter,  is  never  applied  except 
on  the  failure  of  every  fittempt  to  re- 
concile them.  Walker  v.  Walker,  17 
Ala.  396  ;  Pace  and  Wife  v.  Bonner,  27 
Ala.  307. 

68.  Clauses  and  sentences  may  be 
transposed,  if  a  consistent  disposition 
can  be  thereby  deduced  from  the  en- 
tire will.     lb. 

69.  Although  the  last  clause  in  a 
will  must  prevail  over  a  preceding 
clause  which  cannot  be  reconciled 
with  it,  and  the  particular  must  yield 
to  the  general  intent,  when  the  two 
are  equally  apparent,  and  so  repug- 
nant that  both  cannot  stand  ;  yet'the 
cardinal  rule  of  construction  is  to  give 
effect,  if  possible,  to  every  part  of  the 
will.  Miller  and  Wife  v.  Flonrnoy's 
Heirs,  26  Ala.  724.  See,  also,  Gibson  v. 
Land,  27  Ala.  117. 

70.  Where  a  testator  bequeathed  to 
his  daughter  a  negro  woman  named 
Jinney,  "and  all  her  increase  which  she 
now  has  or  may  hereafter  have,"  and, 
by  a  subsequent  clause,  gave  to  his 
son  a  negro  boy  named  Moses,  who 
was  a  child  of  Jinney's, — held,  that  the 
latter  bequest  must  be  construed  as  an 
exception  to  the  former.  Pace  and 
Wife  V.  Bonner,  27  Ala.  307. 

71.  A  clause  in  these  words,  "After 
my  debts  are  paid,  the  retnainder  of 
my  property,  of  whatever  kind  or  na- 
ture, I  give  and  bequeath  to  my  be- 
loved wife,"  does  not  conflict  with  or 
destroy  a  preceding  bequest  to' chari- 
table societies.  Carter  and  Wife  v. 
Balfour's  Adm'r,  19  Ala.  810. 

72.  Where  an  absolute  right  of  dis- 
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position  is  given  to  tlie  first  taker,  a 
limitation  over  of  what  lie  may  leave 
undisposed  of  at  his  death,  is  void  for 
repugnancy.  Flinn  v.  Davis,  18  Ala. 
132. 

73.  The  law  inclines  to  regard  lega- 
cies as  vested  rather  than  contingent, 
because  such  a  construction  favors 
the  interests  of  the  legatee  ;  but  tiiis 
rule  only  applies  where  the  intention 
is  obscure  and  doubtful.  Sava<re  v. 
Benham,  17  Ala.  119  ;  Travis  v.  Morri- 
son and  Wife,  28  Ala.  494. 

74.  Under  our  statutes,  a  testator 
can  only  defeat  his  heira-at-law  or  next 
of  kin,  by  making  a  disposition  of  his 
property  ;  and  if  any  portion  of  it  re- 
mains undisposed  of  by  will,  they  are 
entitled  to  it,  although  it  may  appear 
that  he  did  not  intend  they  should 
have  it.  Denson  and  Wife  v.  Autre y's 
Executor,  21  Ala.  205. 

As  to  the  construction  of  particular 
clauses  and  phrases,  see  Legacy  and 
Devise,  III. 

V.  What  passes  under  a  Will. 

75.  Only  such  real  estate  as  is  own- 
ed by  the  testator  at  the  time  of  the 
execution  of  his  will  passes  under  it. 
Atwood's  Heirs  v.  Beck,  21  Ala.  590. 

76.  A  child,  born  of  a  female  slave 
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after  the  execution  of  the  testator's 
will,  but  before  his  death,  docs  not 
pass  to  the  legatee  to  wliotn  its  moth- 
er is  bequeathed,  but  goes  to  tlie  ex- 
ecutor as  property  undisposed  of. 
Hardy  v.  Toney,  20  Ala.  237. 

VI.  Widow's   Dissent. 

77.  Where  no  provision  is  made 
for  the  wife  by  her  husband's  will,  she 
may  claim  the  provision  which  the 
law  makes  for  her,  without  dissenting 
from  the  will.  Martin's  Heirs  v.  Mar- 
tin, 22  Ala.  86  ;  Turner  v.  Cole,  24  Ala. 
364. 

78.  The  widow's  dissent  does  not 
affect  a  power  of  sale,  given  by  the 
will  to  the  executors,  for  the  purpose 
of  paying  tlie  debts  of  the  estate. 
Gaunt  and  Wife  v.  Tucker's  Executors, 
18  Ala.  27. 

79.  Where  the  payment  of  a  legacy 
is  made  to  depend  on  the  condition, 
that  the  estate  in  the  hands  of  the  ex- 
ecutor is  worth  a  specified  amount 
after  the  payment  of  debts,  the  distri- 
butive share  allotted  to  the  widow, 
in  consequence  of  her  dissent  from 
the  will,  is  not  to  be  estimated  in  as- 
certaining the  value  of  the  estate. 
Kirkman  v.  Mason,  17  Ala.  134. 


P^HT   THIRD. 


CHAICERY  CASES. 


DIGEST. 


ACCIDENT. 

1.  Equity  will  not  relieve  against  a 
judgment  at  law,  because  a  witness 
for  the  defendant  did  not  testify  on 
the  trial  to  material  facts  within  his 
knowledge,  as  to  which  he  was  not 
examined,  where  it  appears  that  the 
defendant,  by  the  exercise  of  proper 
diligence,  might  have  ascertained  what 
the  witness  knew  in  reference  to  the 
matters  in  controversy.  Poivell  v. 
Stewart,  17  Ala.  719. 

2.  The  death  of  the  original  counsel 
employed  to  defend  a  suit  at  law,  and 
the  want  of  familiarity  on  the  part  of 
the  succeeding  counsel  with  the 
grounds  of  defense,  do  not  furnish  a 
sufficient  reason  for  equitable  inter- 
ference with  the  judgment.     lb. 

3.  Where  a  judgment  by  default  is 
rendered  against  a  party,  he  cannot 
obtain  relief  against  it  in  equity,  on 
the  ground  that  the  attorney  whom  he 
had  retained,  instead  of  appearing  for 
him,  appeared  for  the  opposite  party, 
when  the  proof  shows  that  he  had  not 
mentioned  the  particular  case  to  the 
attorney,  but  had  only  requested  him 
to  attend  to  any  and  all  business  for 
him.  Watts  v.  Gayle  ^  Boiver,  20  Ala. 
817. 

4.  In  assumpsit  on  a  promissory 
note,  a  judgment  by  default  having 
been  rendered,  the  clerk  of  the  court 
made  a  mistake  in  the  computation  of 
interest,  and  entered  up  judgment  for 
less  than  the  real  amount  due  ;  the  de- 
fendant having  sued  out  a  writ  of  error 
to  the  next  term  of  the  supreme  court, 
and  neglecting  to  file  the  transcript, 
the  judgment  was  affirmed  on  certifi- 
cate,— held,  that  the  plaintiff  was  enti- 


tled to  go  into  equity  to  have  the  mis- 
take corrected.  Norris,  Stodder  ^  Co. 
V.  Cotlrell,  20  Ala.  304. 

For  analogous  decisions,  see  Injunc- 
tion, and  Mistake. 


ACCOUNT. 

I.  When  Bill  for  Account  Lies. 

II.  Opening,  Surcharging  and  Fal- 

sifying Accounts. 

III.  Pleadings,  Practice,  and  Evi- 


IV. 


DENCE. 

Statement  of  Account. 


I.  When  Bill  for  Account  Lies. 

1.  A  perpetual  injunction  and  ac-' 
count  decreed,  at  the  suit  of  the  pro- 
prietor of  an  established  bridge, 
against  the  owner  of  a  neighboring  pri- 
vate bridge,  who  permitted  persons 
subject  to  the  payment  of  toll  at  com- 
plainant's bridge. to  pass  over  his 
bridge.     Harrell  ^-  Croft  v.  Ellsu'orth. 

17  Ala.  576. 

2.  On  clear  and  satisfactory  proof  of 
a  mistake  in  a  deed,  chancery  will  re- 
form it,  and  decree  an  account  against 
a  party  who,  with  notice  of  the  mis- 
take, purchased  the  property  convey- 
ed, and  holds  it  in  opposition  to  the 
rightful  OAvner.     Whitehead  v.  Brown, 

18  Ala.  682. 

3.  A  court  of  equity  will  take  juris- 
diction, at  the  instance  of  specific  lega- 
tees, to  compel  the  executor  to  dis- 
cover ai"id  account  for  unadministered 
assets,  and  appropriate    them  to  the 
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payment  of  the  testator's  debts,  to  pre- 
vent the  sale  for  that  purpose  of  the 
property  specifically  bequeathed  ;  and 
the  pendency  of  a  settlement  in  the 
orphans'  court  cannot  divest  this  juris- 
diction. Pearson  v.  Darrington,  18 
Ala.  348. 

4.  Prior  to  the  passage  of  the  act  of 
1846,  the  distributees  of  an  estate 
might  maintain  a  suit  against  an  execu- 
tor^ after  his  removal  from  office,  to 
make  him  account  for  the  assets  which 
had  come  to  his  hands  ;  and  where 
such  suit  was  properly  commenced, 
the  subsequent  passage  of  the  act  of 
1846  could  not  operate  to  defeat  it. 
Gould  V.  Hayes,  19  Ala.  438. 

5.  A  bill  filed  by  a  vendor,  alleging 
that  the  purchase-money  was  to  be 
paid  out  of  the  proceeds  of  certain 
mills  situated  on  the  lands,  and  that 
the  purchaser  had  received  enough 
to  pay  the  amount,  and  asking  an 
account  of  the  proceeds  received,  is 
without  equity,  because  the  remedy  at 
law  is  adequate  and  complete.  May 
V.  Lewis,  22  Ala.  646. 

6.  A  bill  for  an  account  does  not 
lie  against  an  attorney  at  law,  charg- 
ing him  with  negligence  and  a  failure 
to  pay,  when  there  is  no  complexity 
or  difficulty  in  the  account.  Crothers 
V.  Lee,  29  Ala.  337. 

II.  Opening,  Surcharging  and  Falsi- 
fying Accounts. 

7.  Equity  will  open  a  stated  account 
between  principal  and  agent,  where  it 
is  shown  that  the  former  was  of  weak 
and  confiding  mind,  and  that  undue 
advantage  was  taken  of  him.  Rembert 
^  Hale  V.  Brown,  17  Ala.  667. 

8.  To  induce  a  court  of  equity  to 
open  a  partnership  account,  which 
was  settled  on  full  deliberation,  clear 
and  convincing  proof  of  error  must 
be  shown  ;  and  further,  that  this  error 
was  imknown,  at  the  time  of  the  settle- 
ment, to  the  party  complaining.  Desha 
^  Sheppard  v.  Smith,  20  Ala.  747. 

9.  Mutual  accounts  between  the 
parties,  when  not  complicated,  do  not 
furnish  a  sufficient  ground  for  over- 
hauling a  judgment  at  law  ;  especially, 
when  they  were  submitted  to  and  de- 
cided by  the  law  court.  Powell  v. 
Stewart,  17  Ala.  719  ;  Foster  v.  State 
Bank,  17  x\la.  G72. 


10.  A  decree  of  the  orphans'  court, 
rendered  on  the  final  settlement  of  an 
administrator's  accounts,  previous  to 
the  passage  of  the  act  of  1850  confer- 
ring jurisdiction  on  chancery  to  over- 
haul such  decrees,  will  not  be  opened 
in  equity,  when  impeached  for  fraud, 
on  proof  of  an  error  or  mistake  in  the 
allowance  of  a  credit  for  money  paid 
to  a  guardian  after  the  revocation  of 
his  letters  of  guardianship  ;  it  being 
shown  that  the  complainant,  then  an 
infant,  was  represented  on  the  settle- 
ment by  a  guardian  ad  litem, — that  the 
payment  was  made  in  good  faith,  for  the 
ward's  accommodation,  and  in  accord- 
ance with  her  wishes  at  the  time, 
and  it  not  appearing  that  the  facts 
were  concealed  from  the  court.  Cowan 
and  Wife  v.  Jones,  27  Ala.  317. 

11.  Where  an  account  is  opened  on 
the  ground  of  fraud,  the  whole  of  it 
may  be  unraveled  ;  but  where  per- 
mission is  given  merely  to  surcharge 
and  falsify,  the  account  stands  as  prima 
facie  correct,  and  the  onus  of  proving 
mistakes  is  on  the  party  alleging  them. 
lb. 

II.  Pleadings,  Practice,  and  Evidence. 

12.  A  defendant  may  protect  himself 
from  a  discovery  and  account,  by  a 
partial  answer,  averring  that  the  com- 
plainants are  slaves.  Bentley  v.  Cleave- 
land,  22  Ala.  814. 

13.  The  statute  of  limitations  of  six 
years  will  bir  a  suit  for  an  account  of 
rents  and  profits  received  by  one  ten- 
ant in  common  under  an  implied  trust 
for  his  co-tenant.  Tarleton  v.  Gold- 
thwaite's  Heirs,  23  Ala.  346. 

14.  Where  the  complainant,  in  such 
case,  proves  the  contracts  of  rent  made 
by  the  defendant,  fixing  the  amounts, 
&c.,  this  is  prima  facie  sufficient  to 
charge  the  defendant  with  the  entire 
amount,  and  throws  on  him  the  orius  of 
showing  what  he  did  not  receive,     lb. 

15.  Where  the  bill  alleges  an  in- 
debtedness on  the  part  of  defendant's 
intestate,  for  rents  received  and  not 
accounted  for,  and  charges  that  the 
defendant  has  in  his  possession  the 
documents  showing  such  indebtedness, 
and  calls  for  their  production  ;  and  the 
documents,  when  produced,  tend  to 
show  that  no  indebtedness  whatever 
exists,  the  complainant  may  neverthc- 
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less  establish  his  case  by  other  evi- 
dence,    lb. 

16.  When  an  account  is  called  for 
by  the  bill,  and  given  in  the  answer, 
it  must  be  regarded  as  responsive 
matter,  and  as  prima  facie  correct. 
May  V.  Barnard,  20  Ala.  200. 

17.  The  burden  of  proof  is  on  him 
who  complains  of  error  in  a  stated  ac- 
count. Desha  If  Sheppard  v.  Smith, 
20  Ala.  747. 

18.  Where  a  trustee,  under  a  volun- 
tary deed  in  favor  of  the  grantor's 
children,  renders  an  account  to  the 
grantor  himself,  which  is  casually  ex- 
amined by  one  of  the  beneficiaries, 
who  is  at  the  time  ignorant  of  his  in- 
terest in  the  trust,  this  does  not  ren- 
der it  binding  on  him  as  a  stated  ac- 
count. Andrews  v.  Hobson^s  Adm'r, 
23  Ala.  219. 

19.  Where  a  decree  is  impeached 
on  the  ground  of  fraud,  and  the  answer 
denies  all  fraud,  but  admits  an  error 
or  mistake  in  the  statement  of  the  ac- 
count, the  complainant  cannot  have  a 
decree  unless  he  amends  his  bill. 
Cowan  and  Wife  v.  Jones,  27  Ala.  317. 

20.  The  dismissal  of  such  bill,  though 
without  reservation,  would  not  preju- 
dice the  right  to  file  another  for  the 
purpose  of  surcharging  and  falsifying 
the  account ;  but,  even  if  the  practice 
were  otherwise,  the  complainant's 
laches,  in  failing  to  amend,  would  be 
good  ground  for  refusing  !to  modify 
the  decree  on  error.     lb. 

21.  Where  a  testator  directed,  that 
his  estate  should  be  kept  together  un- 
til his  eldest  son  attained  majority, 
and  that  the  profits  derived  therefrom, 
after  defraying  the  expenses  of  his 
plantation,  together  with  all  money  ac- 
cruing to  his  estate  from  other  sources, 
should  be  invested  in  bank-stock 
as  a  permanent  fund,  of  which  the  divi- 
dends should  be  equally  divided  among 
his  children  ;  and  the  distributees  filed 
a  bill  for  an  account  against  the  execu- 
tor, after  his  removal,  charging  him 
with  waste,  negligence,  &c, — held,  that 
the  complainants  occupied  the  position 
of  residuary  legatees,  and  must  bring 
before  the  court  all  persons  interested 
in  the  fund  which  they  sought  to  ap- 
propriate ;  that  the  administrator  de 
bonis  non  was  a  necessary  party  defen- 
dant, and  that  the  bill  ought  to  show 
that  he  set  up  no  conflicting  claim   to 


the  fund  ;  and  that  the  creditors,  if 
any,  should  be  Vjrought  in  before  the 
master  in  taking  the  account,  as  in 
case  of  a  creditors'  bill.  Gould  v. 
Hayes,  19  Ala.  438. 

22.  A  trustee,  under  a  deed  of  as- 
signment for  the  benefit  of  creditors, 
wlio,  after  accepting  the  trust,  volun- 
tarily permits  his  co-trustee  to  take 
the  entire  possession,  management  and 
control  of  the  trust  property,  is  equal- 
ly with  him  liable  to  account ;  and  on 
a  bill  being  filed  against  both  for  an 
account  and  settlement,  he  is  an  incom- 
petent witness  for  his  co-defendant,  to 
prove  the  insolvency  of  the  debtors. 
Royall's  Adm'r  v.  McKenzie,  25  Ala. 
363. 

IV.  Statement  of  Account. 

23.  Where  mortgaged  property  is 
seized  under  execution  against  the 
mortgagor  before  the  law-day,  and  is 
afterwards  sold  by  agreement  between 
the  mortgagor  and  mortgagee,  the 
plaintiffs  in  execution  would  be  enti- 
tled to  the  hire  of  the  property  from 
the  time  of  the  sale  until  the  law-day, 
and  to  have  an  account  taken  of  the 
value  of  the  propertj'  on  the  law-day  ; 
and  in  stating  the  account,  they  can- 
not take  advantage  of  usury  in  the 
mortgage  debt,  nor  can  the  mortga- 
gees be  allowed  reasonable  solicitors' 
fees  incurred  by  them  in  the  prose- 
cution of  the  suit.  Harbinson  v.  Har- 
re//,  19  Ala.  753. 

24.  Where  a  mortgage  is  given  to 
indemnify  a  surety,  and  he  repudiates 
his  trust,  thereby  compelling  his  co- 
siirety  to  file  a  bill  against  him,  he  is 
not  entitled,  on  the  taking  of  the  ac- 
count, to  commissions  for  selling  the 
property  ;  nor  is  he  entitled,  as  against 
his  co-surety,  to  a  credit  for  moneys 
paid  by  him  on  other  debts  of  the 
mortgagor.  Steele  v.  Mealing,  24  Ala. 
285. 

25.  Where  a  tenant  in  common  re- 
ceives rents  under  an  implied  tinist 
for  his  co-tenant,  and  a  bill  for  accoimt 
is  filed  against  him,  he  is  chargeable 
with  interest  on  the  amount  found  in 
his  hands,  from  the  time  of  its  receipt. 
Tarleton  v.  Goldthwaite's  Heirs.  23  Ala. 
346. 

26.  On  the  settlement  of  an  assign- 
ment,  consisting   principally  of  notes 
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and  accounts  nnder  twenty  dollars, 
against  debtors  who  were  residents  of 
the  district  in  which  the  trustee  lived, 
the  trustee  should,  in  the  absence  of 
all  special  cause,  be  allowed  twelve 
months  from  his  acceptance  of  the 
trust  for  the  collection  of  the  debts, 
and  should  be  charged  with  interest 
on  the  available  assets  from  that  time. 
Royail's  Adm'r  v.  McKenzie,  25  Ala. 
363. 

27.  The  trustee's  own  note,  when  in- 
cluded in  the  assignment,  should  be 
charged  as  cash  in  his  hands  from  its 
maturity.     lb. 

28.  It  being  agreed  between  the  as- 
signor and  the  trustee,  that,  on  the 
latter  confessing  judgments  in  favor  of 
certain  preferred  creditors,  the  bal- 
ance should  stand  open  for  future  ad- 
justment, the  trustee  should  neverthe- 
less be  charged  with  interest  on  that 
balance  from  that  time.     lb. 

29.  TJie  trustee  is  also  chargeable 
with  a  debt  lost  by  his  own  negligence, 
although  he  may  have  acted  without 
any  improper  motive.     lb. 

30.  Also,  with  the  amount  of  a  debt, 
although  the  evidence  is  conflict- 
ing as  to  the  solvency  of  the  debtor, 
on  proof  that  he  had  a  settlement  with 
the  debtor,  and  paid  him  in  cash  the 
balance  found  in  his  favor.     lb. 

31.  If  the  trustee,  without  the  sanc- 
tion of  the  beneficiaries,  receives  lands 
in  settlement  and  satisfaction  of  the 
trust  debts,  he  is  responsible  for  what- 
ever loss  may  ensue,  and,  at  the  elec- 
tion of  the  beneficiaries,  the  lauds  will 
be  treated  as  his  own  individual  pro- 
perty,    lb. 

32.  The  trustee  is  not  estopped  from 
showing  that  the  actual  amount  of  any 
debt  is  less  than  that  specified  in  the 
assignment ;  and  he  would  only  be  ac- 
countable for  the  actual  amount  of  it. 
lb. 

33.  If  the  trustee  buys  up  the  secur- 
>h1  debts  at  less  than  their  nominal 
value,  h-e  is  only,  entitled  to  a  credit 
for  the  amount  actually  paid   by  him. 

34.  Where  the  order  of  reference 
directs  the  mastei-  to  take  an  account 
<)f  the  expenses  of  executing  the  trust, 
and  to  ascertain  what  would  be  a  rea- 
sonable compensation  to  tlie  trustee, 
should   the    court   decree    compensa- 

ion  ;  and  the  master  reports,  as  a  rea- 


sonable compensation,  a  certain  per 
cent,  on  the  amount  of  available  assets, 
which  are  also  ascertained  and  report- 
ed under  another  part  of  the  reference, 
the  report  conforms  to  the  reference. 
lb. 

35.  In  stating  the  accounts  of  a  mer- 
cantile partnership,  under  an  order  of 
reference,  the  master  should  first  as- 
certain whether  the  business  resulted 
in  profit  or  loss,  and  to  what  extent  ; 
and  should  also  dispose  of  the  uncol- 
lected debts.  Zimmerman  v.  Huber, 
29  Ala.  379. 

36.  In  stating  an  account  before  the 
master,  the  answer  of  one  defendant 
cannot  be  used  as  evidence  against 
the  others ;  but  if  the  other  answers 
and  proof  in  the  case  show  a  greater 
balance  against  them,  than  the  account 
as  stated  on  the  basis  furnished  by  the 
answer,  it  is  error  without  injm-y. 
Halstead  v.  Shepard,  23  Ala.  558. 


AGENCY. 

1.  Equity  will  open  a  stated  account 
between  principal  and  agent,  where  it 
is  shown  that  the  former  was  of  weak 
and  confiding  mind,  and  that  undue 
advantage  was  taken  of  him.  Rembert 
^  Hale  V.  Brown,  17  Ala.  667. 

2.  If  an  agent,  acting  for  himself  and 
his  principal,  purchases  land  on  their 
joint  account,  but  exceeds  his  authori- 
ty in  the  price  agreed  to  be  paid,  the 
principal,  in  the  absence  of  collusion 
between  the  vendor  and  agent,  or  of 
notice  to  the  vendor  that  the  agent 
was  exceeding  his  powers,  must  either 
ratify  or  repudiate  the  contract  in  toto  : 
he  cannot  hold  the  land,  and  at  the 
same  time  avoid  the  payment  of  a  part 
of  the  price  ;  but,  if  he  repudiates  the 
contract,  the  agent  would  be  bound  by 
it,  and  the  vendor's  lien  might  then  be 
enforced  against  him.  Crawford  v. 
Barkley,l8  A\ii.210. 

3.  An  agent  to  sell  cannot,  without 
his  principal's  consent,  become  him- 
self the  purchaser  :  if  he  is  surety  on 
his  principal's  notes  for  the  jjurchase- 
money,  he  has  the  right  to  secure  him- 
self^ and  a  deed  taken  to  himself  from 
his  principal's  vendor  would  give  him 
alien  to  the  extent  of  the  money  which 
he  had  paid  ;  but,  if  had  other  moneys 
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of  bis  principal  in  liin  hands  at  tlic 
time  of  his  piu'cliaKe,  liiKlien  would  Ijo 
diminished  to  that  extent.  Walker  v. 
Palmer,  24  Ala.  358. 

4.  Although  an  agent  to  make  a  tcn- 
dei"  cannot  delegate  his  authority  to 
another,  yet  he  may  make  the  tender 
by  letter  sent  by  the  hands  of  another. 
Couthway  v.  Berghaus,  25  Ala.  393. 

5.  When  an  agent  lends  out  his  prin- 
cipal's money  at  a  usurious  rate  of  in- 
terest, the  fact  of  agency  does  not  af- 
fect the  illegality  of  the  contract,  nor 
avoid  the  effect  of  the  statute  against 
usury.     Pearson  V.  Baileif,  23  Ala.  537. 

6.  If  notice,  actual  or  implied,  is 
brought  home  to  an  agent  or  attorney, 
it  is  immaterial  whether  the  principal 
had  personal  knowledge  of  the  fact, 
since  the  principal  is  presumed,  both 
at  law  and  in  equity,  to  kno^y  whatever 
his  agent  knows.  Wiley,  Banks  ^  Co. 
i).  Knight,  27  Ala.  336. 

7.  A  deed  executed  by  an  agent 
with  authority  to  sell,  although  in- 
effectual as  a  conveyance  because  the 
agent's  authority  was  not  under  seal, 
will  be  upheld  in  equity  as  evidence  of 
a  contract  to  sell.  Morrow  v.  Higgins, 
29  Ala.  448. 


AMENDMENT. 

I.  Of  Bills. 

II.  Of  Answers. 

III.  Of  Decrees. 

IV.  Of  Writs  of  Error. 


I.  .Of  Bills. 

1.  Matter  arising  subsequent  to  the 
filing  of  the  original  bill,  canhot  be 
made  the  subject  of  an  amendment, 
but  must  be  brought  to  the  knowledge 
of  the  court  by  supplemental  bill. 
Barringer  v.  Burke,  21  Ala.  765  ;  Col- 
lins V.  Lavenberg  ^  Co.,  19  Ala.  682. 

2.  An  amended  bill,  which  is  re- 
pugnant to  the  original  bill,  cannot  be 
allowed.  Rumblij  v.  Stainton  and  Wife, 
24  Ala.  712. 

3.  An  amendment  can  only  be  al- 
lowed, where  the  bill  is  defective  in 
proper  parties,  or  in  the  prayer  for 
relief,  or  in  the  omission  or  mistake 


of  some  fact  connected  with  the  huVj- 
Ktaii<;e  of  the  case.  Larkins  v.  Biddle, 
2L  Ala.  252. 

4.  If  the  amendment  is  inconsistent 
with  the  original  bill,  and  makes  a  new 
case,  a  demurrer  will  lie  to  it.     11). 

5.  Where  the  original  bill,  whicli 
sought  the  reformation  of  a  deed  of 
gift,  alleged  that  the  donor's  intention 
was,  "  to  settle  said  slaves  to  the  sole 
and  separate  use  of  complainant,  free 
from  tlie  debts  of  her  husband  ;"  while 
the  amended  bill  alleged,  that  his  in- 
tention Avas,  "  to  secure  said  slaves 
to  the  sole  and  separate  use  of  the 
complainant  during  her  life,  and  at  her 
death  to  her  children," — held,  that  the 
amendment  made  a  different  case  from 
the  original  bill.     lb. 

6.  Where  a  bill  was  filed  by  judg- 
ment creditors,  seeking  to  condemn 
their  debtor's  beneficial  interest  in 
certain  property,  which  was  standing 
in  the  name  of  a  trustee  for  the  bene- 
fit of  him  and  his  family  ;  and,  on  the 
defendants  setting  up  the  debtor's  dis- 
charge in  bankruptcy,  and  insisting 
that  he  had  no  such  interest  in  the 
trust  property  as  could  be  subjected 
to  the  payment  of  his  debts,  the  bill 
was  amended,  by  bringing  in  as  de- 
fendants the  assignee  in  bankruptcy 
and  the  debtor's  wife  and  children, — 
held,  that  the  amendment  did  not 
make  a  new  case,  but  was  allowable. 
Rugely  ^'Harrison  v.  Robinson,  19  Ala. 
404. 

7.  When  an  amendment  is  properly 
allowed,  the  appellate  court  will  not  ini 
quire  into  the  correctness  of  its  allow- 
ance by  the  chancellor  without  terms. 
McLane  ^  Plowman  v.  Riddle  t^  Burt, 
19  Ala.  180. 

8.  A  cause  will  not  be  remanded, 
that  the  bill  may  be  amended,  when 
the  amendment  would  make  a  new 
case.  Crabb's  Adm'r  v.  Thoinas,  25  Ala. 
212  ;  Williams  v.  Barnes,  28  Ala.  613. 

9.  Where  a  bill  seeks  to  impeach  a 
decree  on  the  ground  of  fraud,  and 
the  answer  denies  all  fraud,  but  ad- 
mits an  error  or  mistake  in  the  state- 
ment of  the  account,  the  complainant 
cannot  have  a  decree  unless  he  amends 
his  bill.  Cou'an  and  Wife  v.  Jones,  27 
Ala.  317. 

10.  If  the  plaintiff,  in  such  case,  fails 
to  amend  Jiis  bill,  his  laches  woxrid  be 
a  good   ground  for  refusing  to  modify 
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the  decree  on  error,  so  as  to  dismiss 
the  bill  without  prejudice.     lb. 

11.  Where  the  bill  alleges,  that  a 
release,  executed  by  the  distributees 
of  an  estate  to  one  of  its  debtors,  is 
inoperative  by  reason  of  fraud  or  mis- 
take ;  and  the  answer  sets  up  a  release 
from  the  administrator, — this  latter,  if 
proved,  is  a  complete  bar,  unless  the 
bill  is  so  amended  as  to  impeach  its  va- 
lidity.    Seattle  v.  AhercroTnbie,18  Ala.  9. 

12.  When  leave  to  amend  the  bill 
is  asked  for  the  first  time  at  the  hear- 
ing, it  is  discretionary  with  the  chan- 
cellor to  grant  or  refuse  it.  Michan 
and  Wife  v.  Wyatt,  21  Ala.  813. 

II.  Op  Answers. 

13.  In  a  case  of  interpleader,  after 
the  discharge  of  the  complainant,  the 
testimony  having  been  published  by 
consent  without  prejudice,  it  is  discre- 
tionary with  the  court  to  permit  an 
amendment  of  one  of  the  answers. 
Lanier  v.  Driver,  24  Ala.  149. 

III.  Of  Decrees. 

14.  The  written  opinion  of  the  pre- 
siding judge,  when  the  circuit  courts 
exercised  chancery  jurisdiction,  and 
the  judges  were  required  to  file  their 
opinions  in  writing,  was  sufficient  to 
authorize  the  rendition  of  a  decree 
nunc  pro  tunc  at  any  subsequent  stage 
of  the  proceedings.  The  State,  ex  rel. 
Waring  V.  Mayor  of  Mobile,  24  Ala.  701. 

15.  On  a  bill  to  enforce  the  execu- 
tion of  a  decree,  if  the  record  shows 
sufficient  to  authorize  an  amendment 
of  the  decree  nunc  pro  tunc,  by  reciting 
that  the  defendant  appeared  though 
not  served  with  process,  the  court 
will  consider  the  amendment  as  made, 
and  will  sustain  the  former  decree.  lb. 

16.  A  mistake  in  the  christian  name 
of  a  party  against  whom  a  decree  is 
rendered,  when  the  true  name  appears 
in  the  record,  is  a  mere  clerical  mis- 
prision, which  will  be  amended  at  the 
cost  of  the  plaintiffin  error.  McBroom's 
Adm'r  v.  McBroom's  Creditors,  19  Ala. 
173. 

IV.  Of  Writs  op  Error. 

17.  When  a  writ  of  error  is  sued 
out  in  the  name  of  one  of  the  defend- 


ants, "etaL,"  although  the  abbrevia- 
tion cannot,  strictly  considered,  be 
construed  to  mean  the  other  defend- 
ants ;  yet,  under  the  statute  of  amend- 
ments, the  writ  will  be  considered  so 
amended  as  to  conform  to  the  actual 
facts.     Colvin  v.  Owens,  22  Ala.  782. 


ANSWER. 

I.  Time  of  Filing. 

II.  Signature  of  Counsel. 

III.  Sufficiency. 

IV.  What  Relief  may  be  prayed. 

V.  Admissibility  and  Effect  as  Evi- 

dence. 

1.  For  or  against  Respondent. 

2.  For  or  against  Co-Defendant. 


I.  Time  of  Filing. 

1.  After  the  renditioh  of  a  regular 
decree  pro  confesso  against  a  defendant, 
he  has  no  right,  except  by  consent,  or 
by  leave  of  the  court,  to  file  an  answer 
after  the  master  has  reported  under 
an  order  of  reference.  Hunter  v.  Rob- 
bins,  21  Ala.  585. 

II.  Signature  of  Counsel. 

2.  An  answer  cannot  be  struck  from 
the  files  for  want  of  the  signature  of 
counsel,  since  a  party  has  the  consti- 
tutional right  to  conduct  his  own  de- 
fense. May  Sf  Tindall  v.  Williams,  17 
Ala.  23. 

III.  Sufficiency. 

3.  An  answer  cannot  be  struck  from 
the  files,  when  it  contains  a  response 
to  any  one  of  the  material  allegations 
of  the  bill :  if  the  complainant  deems 
it  insufficient,  he  should  except  to  it. 
May  ^  Tindall  v.  Williams,  17  Ala.  23. 

4.  Nor  is  it  a  good  cause  to  strike 
an  answer  from  the  files,  that  it  omits 
the  name  of  one  of  the  defendants  in 
the  title  of  the  cause.  McLure  v.  Col- 
clough,  17  Ala.  89. 

5.  Nor  that  it  is  interlined  in  a  ma- 
terial part,  when  it  does  not  appear 
that  the  interlineation  was  made  after 
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the   answer  was  sworn  to,  or  that  any 
other  irregularity  intervened,     lb. 

6.  Where  a  commission  issues  to 
take  the  answer  of  a  non-resident  do 
fendant,  after  a  decree  pro  confesso  has 
been  entered  against  him,  and  after  the 
bill  has  been  amended  ;  and  the  answer 
is  general,  not  specifying  whether  it 
is  to  the  original,  or  to  the  amended 
bill,  or  to  both,  it  will  be  intended 
that  the  answer  is  to  the  bill  in  the 
condition  in  which  it  was  when  the 
commission  issued.  Hanson  Sf  Moore 
v.  Patterson,  17  Ala.  738. 

7.  A  defendant'  may  protect  himself 
from  a  discovery  and  account,  by  a 
partial  answer  averring  that  the  com- 
plainants are  slaves..  Bentley  v.  Cleave- 
land,  22  Ala.  814. 

8.  The  court  may  reserve  to  the 
complainants  the  right  to  except  to 
such  answer  for  want  of  the  discovery, 
if  it  should  be  found  that  they  are  en- 
titled to  it  ;  but  has  no  power  to  order 
the  answer  to  stand  as  a  plea,  and  to 
be  tried  as  such.     lb. 

9.  If,  however,  the  answer  is  order- 
ed to  stand  as  a  plea,  and  an  issue  is 
made  up  on  it  as  such,  under  which 
the  complainants  proceed  to  take  proof 
to  establish  their  case,  the  irregularity 
is  only  error  without  injury.     lb. 

10.  If  the  allegations  of  the  answer 
are  suflBcient  as  to  the  slavery  of  those 
complainants  who  are  the  only  real 
parties  in  interest,  exceptions  will  not 
lie  to  it  for  the  insufficiency  of  its  alle- 
gations as  the  slavery  of  the  other 
complainants.     lb. 

11.  It  is  not  enough  that  a  defendant 
answers  the  charges  of  the  bill  literal- 
ly :  he  must  go  further,  and  confess  or 
traverse  the  substance  of  each.  Sav- 
age V.  Benham,  17  Ala.  119. 

12.  He  cannot  shelter  himself  be- 
hind equivocal,  evasive,  or  doubtful 
terms  ;  nor  behind  a  literal  denial, 
which  amounts  to  no  more  than  a  nega- 
tive pregnant.  Particular  charges 
must  be  answered  particularly  and 
precisely  :  a  general  answer,  even 
when  it  includes  an  answer  to  all  the 
particular  charges,  is  insufficient.  Gra- 
dy V.  Robinson,  28  Ala.  289. 

13.  A  general  denial  of  a  material 
allegation,  although  it  might  be  held 
insufficient  on  exceptions,  cannot  be 
regarded,  on  account  of  its  insuffi- 
ciency, as  an  admission  of  the  truth  of 


the  allegation.     Savage  v.  Benham,  17 
Ala.  119. 

14.  Where  the  bill  states  material 
facts,  which  are  prima  facie  within  the 
knowledge,  information  or  belief  of 
the  defendant,  his  failure  to  deny  them, 
or  to  express  hisbelief  of  their  falsity, 
or  to  state  that  he  cannot  form  any 
belief  respecting  their  truth,  is  a  vir- 
tual admission  that  they  are  true. 
Grady  v.  Robinson,  28  Ala.  289. 

15.  To  authorize  the  dissolution  of 
an  injunction,  the  answer  must  clearly 
and  explicitly  deny  the  allegations  of 
the  bill  :  if  it  is  evasive  or  uncertain, 
or  if  the  case  made  by  it  does  not 
clearly  show  that  the  complainant  is 
not  entitled  to  relief,  the  injunction 
should  be  retained  until  the  final  hear- 
ing. Rembert  ^  Hate  v.  Brown,  17 
Ala.  667. 

16.  Where  an  injunction  of  a  judg- 
ment at  law  has  been  properly  grant- 
ed in  the  first  instance,  and  the  answer 
admits  that  the  complainant  is  entitled 
to  some  relief,  though  not  to  the  extent 
claimed  by  the  bill,  the  injunction 
may  be  either  dissolt^ed  in  part,  or 
continued  on  such  terms  as  will  insure 
ultimate  justice  ;  but  to  authorize  such 
dissolution,  or  a  requirement  that  the 
complainant  pay  into  court  a  portion 
of  the  judgment,  as  a  condition  to  the 
continuance  of  the  injunction,  the  an- 
swer should  show  explicitly  the 
amount  which  is  justly  due  on  the 
judgment :  otherwise,  if  there  is  no 
danger  of  the  debt  being  lost,  the  in- 
junction should  be  retained  until  the 
final  heaMng.  Maulden,  Montague  ^ 
Co.  V.  Armistead,  18  Ala.  500. 

17.  Where  the  bill  seeks  to  enjoin 
the  collection  of  a  judgment  or  exe- 
cution at  law,  and  the  answer  so  far 
denies  its  allegations,  as  to  leave  it 
without  equity  as  respects  the  other 
facts  not  denied,  the  injunction  may 
be  dissolved  on  the  answer.  Moore  v. 
Barclay,  23  Ala.  739  ;  Rogers  v.  Brad- 
ford, 29  Ala.  274. 

18.  The  answer  of  a'corporationj  un- 
der its  corporate  seal  only,  denying 
the  allegations  of  the  bill,  is  not  suf- 
ficient to  authorize  the  dissohition  of 
an  injunction.  Griffin  v.  State  Bank, 
17  Ala.  358.  (Overruling  Hogan  v. 
Branch  Bank  at  Decatur,  10  Ala.  485.) 

19.  Where  the  defendant  sets  up 
the    defense    of  a  bona-fide  purchase. 
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without  notice,  he  must  deny  notice, 
whether  it  be  charged  in  the  bill  or 
not.  DeVendal  v.  Malone's  Executors, 
25  Ala.  272  ;  Johnson  v.  Toulinin,  18 
Ala.  50. 

20.  The  answer  must  put  in  issue 
all  the  facts  on  which  the  defendant 
relies  in  bar  of  the  relief  sought  by 
the  bill,  and  evidence  cannot  be  ad- 
duced of  facts  outside  of  these  issues. 
Grndij  v.  Robinson,  28  Ala.  289  ;  Ozley 
V.  Ikelheimtr,  26  Ala.  332. 

21.  Nothing  can  be  considered  im- 
pertinent in  an  answer,  and  subject  to 
exception  as  such,  which  tends  to  dis- 
prove the  case  made  by  the  bill. 
Saltmarsh  v.  Bower  ^  Co.,  22  Ala.  221. 

IV.  What  Relief  may  be  prayed. 

22.  In  cases  of  specific  performance, 
where  the  contract  set  up  in  the  an- 
swer and  proved  is  materially  differ- 
ent from  that  alleged  in  the  bill,  the 
defendant  may,  it  seems,  have  a  specific 
performance  without  filing  a  cross 
bill.  Sims  v.  McEwen's  Adm'r,  27  Ala. 
184. 

23.  Under  a  bill  for  partition  and 
account,  filed  by  two  tenants  in  com- 
mon against  the  heirs  and  administra- 
tor of  a  deceased  tenant,  who  executed 
the  deed  under  which  plaintiffs  claim, 
the  defense  may  be  set  up  by  answer, 
without  filing  a  cross  bill,  that  the 
deed  was  executed  through  mistake 
and  misrepresentation  as  to  a  material 
fact,  and  therefore  ought  not  to  be  siis- 
tained  in  equity.  Trippe  v.  Trippe,  29 
Ala.  637. 

24.  Underabill,  filed  by  a  purchaser, 
for  the  rescission  of  a  contract,  where 
the  facts  only  justify  a  decree  allow- 
ing him  a  credit  on  the  unpaid  notes 
for  the  purchase-money,  the  defendant 
cannot,  without  a  cross  bill,  have  a 
decree  in  his  favor  for  the  balance  of 
the  unpaid  purchase-money.  Galla- 
gher V.  Wither ington,  29  Ala.  420. 

V.  Admissibility  and  Effect  as  Evi- 
dence. 

1.  Fo7-  or  against  Respondent. 

25.  An  answer,  which  is  responsive 
to  the  allegations  of  the  bill,  must  pre- 
v^ail,  unless  disproved  by  two  wit- 
nesses, or  by  one  witness  with  strong 


corrobox'ating  circumstances.  3Iay  v. 
Barnaul,  20  Ala.  200;  Bryan  fy  Mc- 
Phail  V.  Cowart,  21  Ala.  92 ;  Beene's 
Heir's  v.  Randall's  Heirs,  23  Ala.  514  ; 
Garrett  v.  Garrett's  Heirs,  29  Ala.  439. 

26.  These  witnesses  must  not  only 
be  credible,  but  must  have  had  ample 
opportunities  of  knowing  the  facts  to 
which  they  testify.  Bryan  Sf  McPhail 
V.  Cowart,  21  Ala.  92. 

27.  The  corroborating  circumstances 
must  be  such  as,  when  disconnected 
from  the  evidence  of  the  witness, 
would  tend  to  establish  the  charges 
which  are  denied  by  the  answer,  and 
would,  of  themselves,  be  evidence  for 
that  purpose.  Beene's  Heirs  v.  Ran- 
dall's Heirs,  23  Ala.  514. 

28.  Mere  verbal  admissions,  unless 
deliberately  made,  and  established  and 
identified  with  reliable  certainty,  are 
not  sufBcient  to  overcome  the  positive 
denials  of  a  sworn  answer.  Garrett  v. 
Garrett's  Heirs,  29  Ala.  439. 

29.  The  answer  of  a  corporation  not 
being  under  oath,  the  same  amount  of 
evidence  is  not  required  to  disprove 
its  denials  as  in  other  cases.  State 
Bank  V.  Edwards  ^  Waike,  20  Ala.  512. 
•  30.  In  divorce  cases,  a  sworn  answer 
not  being  required,  the  defendant  can- 
not, by  swearing  to  his  answer,  im- 
pose upon  the  complainant  the  neces- 
sity of  disproving  its  denials  by  two 
witnesses,  or  one  witness  with  cor- 
roborating circumstances.  Hughes  v. 
Hughes,  19  Ala.  307;  Mosser  v.  Mosser, 
29  Ala.  313. 

31.  An  answer  which  denies  the 
allegations  of  the  bill  upon  informa- 
tion merely,  and  calls  for  proof  of  them, 
does  not  require  to  be  disproved  by 
two  witnesses,  or  one  witness  with 
corroborating  circumstances.  Pauld- 
ing V.  Watson  and  Eidson,  21  Ala.  279. 

32.  Under  a  bill  for  redemption,  fil- 
ed by  a  creditor  whose  judgment  was  , 
confessed,  if  the  purchaser  does  not 
denj'  the  existence  of  the  indebtedness 
which  was  the  foundation  of  the  judg- 
ment, but  alleges  ignorance  of  it,  and 
avers  that  he  had  offered  to  pay  the 
amount  of  the  judgment  and  retain  the 
land,  proof,  by  one  witness,  of  his  ad- 
mission of  the  validity  of  the  judgment 
and  the  right  to  redeem  under  it,  is 
sufficient  to  establish  the  plaintiff's 
case.  Cauthway  v.  Berghaus,  25  Ala. 
393. 
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33.  Whei-e  the  bill  alleges  a  negative, 
(e.  g.,  the  want  of  notice,  or  the  want  of 
consent,)  which  the  answer  denies,  and 
alleges  the  reverse  affirmative  to  be 
true,  the  burden  of  proof  is  on  the  de- 
fendant. Walker  v.  Palmer,  24  Ala. 
358  ;  Carroll  v.  Malone,  28  Ala.  521 . 

34.  Where  a  bill  is  filed  to  enjoin  a 
judgment  at  law,  which  was  rendered 
against  a  non-resident  defendant  in 
attachment,  predicated  on  a  colorable 
levy  upon  a  chattel  of  trifling  vah;e ; 
and  alleges  that  the  defendant  was 
not  indebted  to  the  plaintiff,  which 
allegation  the  answer  denies,  the  bur- 
den of  proving  the  negative  allegation 
of  the  bill  is  not  on  the  complainant. 
Grier  v.  Campbell,  21  Ala.  327. 

35.  Where  the  defendants  claim  the 
benefit  of  the  statute  of  non-claim  by 
way  of  plea,  but  do  not  deny  in  their 
answers  the  presentation  of  the  plain- 
tiff's claim,  proof  of  presentation  by 
one  witness  is  sufficient.  Pharis  v. 
Leachman,  20  Ala.  662. 

36.  Where  the  bill  alleges  that  cer- 
tain judgments,  against  which  it  seeks 
relief,  have  been  fuUy  paid  off  and 
satisfied,  by  the  transfer  of  land-claims 
in  Texas  to  the  plaintiffs  authorized 
agent ;  and  the  answer,  admitting  the 
transfer,  insists  that  the  transferred 
claims  were  fraudulent,  and  that  the 
agent  was  only  authorized  to  receive 
good  and  valid  clainis, — this  is  not  re- 
sponsive matter.  Hanson  ^  Moore  v. 
Patterson,  17  Ala.  738. 

37.  Where  a  bill  alleges  the  confes- 
sion of  a  judgment  by  one  defendant 
to  another  to  have  been  made  for  the 
purpose  of  hindering,  delaying  and 
defrauding  the  creditors  of  the  for- 
mer ;  but  makes  no  charge,  and  asks 
no  discovery,  touching  the  considera- 
tion of  the  judgment, — an  allegation 
in  the  answer,  that  the  judgment  was 
confessed  for  a  pre-existing,  hona-fide 
debt,  is  not  responsive  to  the  bill. 
[Per  Parsons,  J. ;  Dargan,  C.  J.,  dissent- 
ing, and  Chilton,  J.,  not  sitting) 
Ware  v.  Jordan,  21  Ala.  837. 

38.  Where  a  bill  is  filed  by  a  mar- 
ried woman,  against  her  trustee  and 
certain  judgment  creditors  of  her  hus- 
band, seeking  the  reformation  of  a 
deed  on  the  ground  of  mistake,  an  in- 
junction of  the  judgments,  and  the  ap- 
pointment of  another  trustee ;  and 
decreespro  confesso  are  entered  against 


all  the  defendants  except  the  trustee, 
who  avers  his  ignorance  of  the  alleged 
mistake,  the  clear  and  flirect  testimorjy 
of  one  witness  is  sufficient  to  autliorize 
the  reformation  of  the  deed,  Godwin 
V.  Yonge,  22  Ala.  553. 

39.  Under  a  bill  for  a  settlement 
and  account  of  an  assignment  for  the 
benefit  of  creditors,  if  the  trustee 
alleges  in  his  answer,  that  the  assignor, 
with  full  knowledge  of  all  the  facts, 
assented  to  hissettlement  of  adel)tby 
receiving  lands  in  payment,  this  is 
matter  in  avoidance,  and  requires  evi- 
dence aliunde  to  sustain  it.  Royall's 
Adntr  v.  McKenzie,  25  Ala.  3G3. 

40.  Two  foreclosiu-e  suits,  pending 
in  the  same  court,  were  consolidated 
by  consent  of  counsel,  and  it  was 
agreed  that  the  second  bill  should  be 
taken  as  an  answer  and  cross  bill  to 
the  first ;  the  complainant  in  the  first 
bill  admitted  the  validity  of  the  other's 
mortgage,  while  the  latter  alleged,  on 
information  and  belief,  that  the  for- 
mer's mortgage  was  intended  to  hin- 
der and  delay  creditors,  and  that  the 
debts  secured  by  it  were  fictitious, — 
held,  that  it  was  incumbent  on  the  first 
complainant,  as  against  the  second,  to 
prove  the  existence  and  bona  fides  of 
the  debt  which  constituted  the  con- 
sideration of  his  mortgage.  DeVendalv. 
Malone's  Executors,  25  Ala.  272. 

41.  Where  a  bill  for  specific  per- 
formance alleges  possession  under  the 
parol  contract,  and  the' answer  admits 
the  possession,  but  denies  the  alleged 
contract  of  sale,  averring  that  the  pos- 
session was  acquired  and  held  under 
a  contract  of  rent,  the  burden  of  proof 
ife  on  the  complainant  to  show  the 
character  of  the  possession.  Danforth 
V.  Laney,  28  Ala.  274. 

42.  Where  a  bill  for  the  reformation 
and  specific  performance  of  an  ante- 
nuptial contract  required  the  defend- 
ant to  answer  all  the  allegations,  par- 
ticularly as  to  the  existence  of  the 
alleged  mistake,  and  to  say  whether 
the  deed  contained  the  true  conti-act 
of  the  parties  ;  and  the  answer,  admit- 
ting the  alleged  mistake,  averred  that 
another  material  stipulation  of  the 
contract  was  by  mistake  omitted  from 
the  deed, — held,  that  this  averment 
was  not  responsive,  but  was  affirma- 
tive matter  requiring  to  be  proved. 
Webb  V.  Webb's  Heirs,  29  Ala.  588. 


222 


ANSWER. 


[Part  III. 


43.  Although  the  answer  is  to  be 
taken  as  true  in  every  respect,  when 
the  cause  is  heard  by  consent  on  bill 
and  answer  only  ;  yet,  where  the  an- 
swer admits  enough  to  sustain  a  de- 
cree for  complainant,  his  bill  should 
not  be  dismissed.  Lampley  v.  Weed  Sf 
Co.,  27  Ala.  621. 

44.  On  motion  to  dissolve  an  injunc- 
tion, the  answer  can  be  regarded  only 
so  far  as  it  is  responsive  to  the  bill. 
Rembert  ^  Hale  v.  Brown,  17  Ala.  667. 
(For  decisions  as  to  the  sufficiency  of 
the  answer  to  authorize  a  dissolution 
of  the  injunction,  vide  supra,  15-18.) 

45.  When  an  account  is  called  for 
by  the  bill,  and  given  in  the  answer, 
it  must  be  regarded  as  responsive 
matter,  and  as  -prima  facie  correct. 
May  V.  Barnard,  20  Ala.  200. 

46.  But  memoranda  from  books,  and 
written  documents,  when  produced  in 
response  to  a  call  in  the  bill,  are  not 
necessarily  conclusive  evidence  of  the 
facts  which  they  tend  to  establish. 
Tarleton  v.  Goldthwaite's  Heirs,  23  Ala. 
346. 

47.  A  general  denial  of  a  material 
allegation,  although  it  might  be  held 
insufficient  on  exceptions,  cannot  be 
regarded,  on  account  of  its  insuffi- 
ciency, as  an  admission  of  the  truth  of 
the  allegation.  Savage  v.  Benham,  17 
Ala.  119. 

48.  Where  the  bill  states  material 
facts,  which  are  prima  facie  within  the 
knowledge,  information  orbelief  of  the 
defendant,  his  failure  to  deny  them,  or 
to  express  his  belief  of  their  falsity, 
or  to  state  that  he  cannot  form  any 
belief  respecting  their  truth,  is  a  vir- 
tual admission  that  they  are  true. 
Grady  v.  Robinson,  28  Ala.  289. 

49.  When  an  answer  is  contradicted, 
or  disproved,  as  to  a  material  fact 
within  the  respondent's  knowledge,  it 
loses  its  weight  as  evidence.  Pharis 
V.  Leackman,  20  Ala.  662 ;  Gunn  v. 
Brantley,  21  Ala.  633. 

50.  An  answer  in  chancery  is  ad- 
missible evidence  against  the  respond- 
ent, in  a  subsequent  suit,  whether 
the  parties  are  the  same  or  not. 
Royairs  Adm'r  v.  McKenzie,  25  Ala.  363. 

51.  When  an  answer  in  chancery  is 
offered  in  evidence  against  the  respond- 
ent, in  an  action  at  law  subsequently 
instituted,  the  whole  answer  must  be 
taken  together,  so  far  as  it  is  pertinent 


to  the  issue,  whether  its  allegations 
are  strictly  responsive,  or  set  up  affir- 
mative matter  in  avoidance.  Crocker 
and  Wife  v.  Clements'  Adm'r,  23  Ala. 
296. 

52.  When  an  answer  is  thus  used  as 
evidence,  it  is  not  conclusive,  but  is  to 
be  treated  like  the  testimony  of  any 
other  witness,  and  is  to  prevail  when 
not  outweighed,  in  whole  or  in  part, 
by  other  testimony  ;  and,  although  the 
party  offering  it  will  not  be  allowed  to 
impeach  the  general  reputation  of  the 
respondent,  yet  he  will  not  be  preclud- 
ed from  proving  the  truth  of  any  par- 
ticular fact  in  direct  contradiction  of 
the  answer,  although  such  evidence 
may  have  the  collateral  effect  of  show- 
ing that  the  respondent  is  unworthy  of 
belief.     Wilson  v.  Maria,  21  Ala.  359. 

2.  For  or  against  Co-Defendant. 

53.  Where  two  defendants,  who  are 
neither  partners  nor  privies,  are 
charged  to  be  jointly  Concerned  in 
the  perpetration  of  a  fraud,  the  answer 
of  one  cannot  be  read  as  evidence 
against  the  other.  May  v.  Barnard,  20 
Ala.  200. 

54.  The  answer  of  one  defendant 
cannot  be  used  as  evidence  against 
the  others,  in  stating  an  account  be- 
fore the  master  ;  but  if  the  other 
answers  and  proof  in  the  cause  show 
a  greater  balance  against  them,  than 
the  account  as  stated  on  the  basis 
furnished  by  the  answer,  it  is  error 
without  injury.  Halstead  v.  Shepard, 
23  Ala.  558. 

»■  ■»>.. 
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I.  When  Attachment  Lies. 
1,   Under  Act  of  1846. 

1.  The  act  of  February  5,  1846,  giv- 
ing attachments  in  chancery,  is  reme- 
dial, and  should  receive  a  liberal  con- 
struction ;  its  object  was,  to  enable 
the  plaintiff,  viithout  first  reducing  his 
debt  to  judgment,  to  subject  to  its  sat- 
isfaction whatever  might  be  attached 
at  law,  and  also  money  and  effects  of 
the  debtor,  in  the  hands  of  third  per- 
sons, from  their  nature  not  liable  to 
seiziu-e.     Flake  If  Freeman  v.  Day  ^  Co., 

22  Ala.  132. 

2.  Where  the  debtor's  property  has 
been  purchased  by  a  third  person,  at 
a  price  less  than  its  real  value,  with 
intent  to  hinder,  delay  and  defraud 
creditors,  and  is  afterwars  resold  by 
him,  the  proceeds  of  sale  may  be 
attached  in  his  hands  under  this 
statute.     lb. 

3.  An  attachment  also  lies,  under 
this  statute,  against  husband  and  wife, 
non-residents,  to  subject  the  wife's 
separate  estate,  secured  by  ante- 
nuptial contract,  to  the  satisfaction  of 
a  debt  contracted  by  her  dum  sola. 
Crocker  and  Wife  v.  Clements'  Adm'r, 

23  Ala.  296. 

4.  Although  the  allegations  of  the 
bill  may  be  sufBcient  to  bring  the  case 
within  the  statute ;  yet,  if  the  complain- 
ant fails  to  comply  with  its  requisi- 
tions, as  to  making  affidavit  and  giving 
bond,  his  bill  cannot  be  sustained  un- 
der the  stq-tute.  McGown  v.  Sprague, 
23  Ala.  524  ;  Kirksey  v.  Fike,  27  Ala. 
383. 

6.  The  note-holders  of  a  foreign 
banking  corporation,  which  has  sus- 
pended payment  and  become  insolvent, 
may  proceed  under  this  statute  against 
the  bank,  where  it  has  property  and 
choses  in  action  in  this  State  ;  and  if 
the  bill  further  alleges,  that  the  presi- 
dent is  the  principal  stockholder  and 
non-resident,  and  that  the  notes  were 
issued  and  put  in  circulation  by  him 
in  this  State,  it  is  also  well  filed  against 
him.  Bank  of  St.  Mary's  v.  St.  John, 
Powers  ^  Co.,  25  Ala.  566. 

6.  Stock  in  a  plank-road  company 
may  be  subjected  by  attachment  under 
this  statute,     lb. 

7.  The  jurisdiction  of  the  court  is 
not  limited  to  the  condemnation  of  the 


property  attached  :  if  its  jurisdiction 
has  once  rightfully  attached,  tlie  court 
may  render  it  effectual  to  the  com- 
plainant's relief,  by  sending  out  its 
process,  upon  a  proper  application,  or 
widening  the  sphere  of  its  action,  so 
as  to  embrace  and  subject  property 
enough  to  satisfy  the  debt.  Shearer  v. 
Loftin,  26  Ala.  703. 

2.  For  Contempt. 

8.  Under  the  Code,  (^|  561 ,  3008-11,) 
a  chancellor  has  power  to  issue  an 
attachment  for  contempt  of  court, 
against  any  party  to  a  cause  who  re- 
fuses obedience  to  his  order.  Ex 
parte  Walker,  25  Ala.  81. 

II.  Pleading  and  Practice. 

1.  Under  Act  of  1846. 

9.  The  plaintiff  must  substantially 
comply  with  the  requisitions  of  the 
statute,  in  making  affidavit  as  to  the 
amount  of  his  debt,  and  giving  bond  as 
in  attachment  cases  at  law.  McGown 
V.  Sprague,  23  Ala.  524 ;  Kirksey  v. 
Fike,  27  Ala.  383. 

10.  The  affidavit  may  be  made  by 
an  agent  or  attorney.  Flake  ^-  Free- 
man V.  Day  ^  Co.,  22  Ala.  132. 

11.  Where  the  legal  and  equitable 
remedies  by  attachment  are  concur- 
rent, the  statute  of  limitations  is  the 
same  in  both  forums.  Crocker  and 
Wife  V.  Clements'  Adm'r,  23  Ala.  296. 

12.  When  the  attachment  is  sued 
out  on  the  ground  of  the  debtor's  non- 
residence,  he  cannot  controvert  the 
fact  of  his  non-residence.  Bank  of  St. 
Mary's  v.  St.  John,  Powers  ^  Co.,  25 
Ala.  566. 

2.  In  cases  of  Contempt. 

13.  Where  the  refractory  party  is 
in  court,  and  has  personal  notice  of 
the  order  with  which  he  refuses  to 
comply,  it  is  not  necessary  that  he 
should  be  served  with  a  writ  of  exe- 
cution of  the  decretal  order,  nor  with 
notice  that  a  motion  will  be  made  for 
an  attachment  against  him.  Ex  parte 
Walker,  25  Ala.  81. 

14.  It  is  not  a  valid  objection  to  the 
order  for  the  issue  of  an  attachment, 
that  it  directs   the   imprisonment  of 
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the  refractory  party  until  lie  complies 
with  the  violated  decretal  order,  di- 
recting him  to  pay  over  certain  moneys 
in  his  hands  to  a  receiver,  and  also 
gives  bond  to  appear  at  the  next  term 
and  answer  for  his  contempt.     lb. 

15.  Nor  can  the  defendant  claim,  as 
a  matter  of  right,  that  he  should  be 
allowed  to  give  bond  for  the  forthcom- 
ing of  tlie  money,  before  the  order  for 
an  attachment  is  made  :  that  is  a  mat- 
ter to  be  addressed  to  the  sound  dis- 
cretion of  the  chancellor,  who  may 
order  the  attachment  without  it.     lb. 

o  ■  ^^^  > » 
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.      BANKS. 

1.  The  note-holders  of  a  foreign 
banking  corporation,  which  has  sus- 
pended paj'ment  and  become  insolvent, 
may,  without  first  obtaining  a  judg- 
ment at  law,  proceed  in  equity  against 
the  bank,  its  directors,  stockholders, 
and  agents  ;  charging  them  with  fraud 
and  misapplication  of  the  assets,  and 
seeking  a  discovery  and  account. 
Bank  of  St.  Mary's  v.  St.  John,  Powers 
^  Co.,  25  Ala.  566. 

2.  Such  a  bill  may  be  maintained 
under  the  general  powers  and  jurisdic- 
tion of  the  court,  which  regards  the 
capital  stock  and  assets  of  the  com- 
pany as  a  trust  fund  for  the  payment 
of  its  creditors,  and  its  directors,  stock- 
holders and  agents  as  trustees,     lb. 

3.  The  bill  may  also  be  sustained,  as 
against  the  bank,  under  the  attachment 
law  of  1846,  if  it  is  properly  verified 
by  affidavit,  and  alleges  that  the  bank 
has  property  and  choses  in  action  in 
this  State  ;  and  equally  against  the 
president,  if  it  alleges  that  he  is  a  non- 
resident and  stockholder,  and  that  the 
notes  were  issued  and  put  in  circula- 
tion by  him  in  this  State.     lb. 

4.  If  the  president  of  the  bank,  in 
such  case,  is  required  by  its  charter  to 
be  a  resident  of  the  State  in  which  it 
is  located,  he  cannot  be  heard  to  deny 
the  character  in  which  he  held  himself 
out  to  the  world,  nor  aver  that  he  was 


disqualified   to  hold  the  office  hj  rea- 
son of  his  residence.     Ih. 

5.  The  surrender  of  the  notes  to  an 
agent  of  the  bank,  and  the  acceptance 
from  him  of  his  draft  on  a  third  person, 
are  but  the  substitution  of  one  securi- 
ty for  another,  and  do  not  extinguish 
the  original  liability  on  the  notes,  un- 
less the  draft  was  drawn  in  good  faith, 
and  was  accepted  as  an  absolute  pay- 
ment of  the  notes  ;  and  even  if  it  was 
60  accepted,  through  the  fraud  of  the 
agent,  the  fraud  would  prevent  it  from 
so  operating.     lb. 

6.  An  officer  or  stockholder  of  a 
foreign  bank,  who  issues  and  puts  its 
notes  in  circulation  in  this  State,  is  in- 
dividually liable   for   their   payment. 

7.  If  a  bank  allows  its  stockholders 
to  withdraw  its  funds  to  the  amount 
of  their  subscriptions,  and  to  use  them 
without  security  in  their  private  busi- 
ness, such  conduct  is  a  fraud  on  its 
creditors,  which  renders  the  directors 
liable  in  equity  for  the  amount  so 
withdrawn,  and  each  agent  who  par- 
ticipated in  the  fraud  individually  re- 
sponsible for  the  amount  traced  to  his 
hands,  as  well  as  for  all  profits  from 
its  use.     lb. 

8.  If  a  bank,  on  the  eve  of  insolvency, 
having  notes  in  circulation  which  it 
cannot  redeem,  and  a  large  claim  on  a 
solvent  stockholder  for  monej^  lent, 
extends  his  debt,  by  taking  his  notes,, 
at  two  and  three  years,  with  its  presi- 
dent as  sole  surety,  this  is  a  fraud  on 
its  creditors,  which  entitles  them  to 
proceed  in  equity  directly  against 
such  debtor,  without  a  judgment  at 
law  or  process  of  garnishment.     lb. 

9.  Where  the  defendants  are  held 
liable  on  the  original  notes  held  by 
the  complainant,  they  are  only  liable 
for  the  amount  of  the  notes  and  inter- 
est thereon,  and  not  for  statutory 
damages  on  the  substituted  draft 
which  was  protested  for  non-payment. 
lb. 


BANKRUPTS, 

1.  Although,  as  a  general  rule,  to 
enable  the  creditor  of  a  bankrupt  to 
maintain  a  suit  in  equity  for  the  pur- 
pose of  subjecting  to  the  satisfaction 
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of  liis  deljt  property  belonging  to  tlie 
banlonipt,  he  must  allege  some  cqIIu- 
sion  between  the  assignee  and  banlc- 
rnpt,  or  that  the  assignee  refuses  to 
bring  suit ;  yet,  where  the  assignee 
has  neglected,  for  more  than  five  years, 
to  institute  proceedings  for  the  con- 
demnation of  the  bankrupt's  interest 
in  certain  trust  proj^erty,  which  was 
not  surrendered  in  his  schedule,  and 
in  the  meantime  a  creditor  has  ferreted 
out  that  interest,  and  has  obtained  a 
decree,  after  a  protracted  litigation, 
subjecting  it  to  the  satisfaction  of  his 
debt,  the  assignee  will  be  presumed 
to  have  abandoned  his  claim.  Rugely 
fy  Harrison  v.  Robinson,  19  Ala.  404. 

2.  To  such  a  bill  the  other  creditors 
of  the  bankrupt  are  not  nece&sairy 
parties.     lb. 

3.  The  State  courts  have  jurisdiction 
in  such  cases,  and  will  apply  to-  the 
bankrupt  act  the  construction  placed 
on  it  by  the  Federal  courts.     lb. 

4.  In  such  case,  neither  the  bank- 
rupt himself,  nor  the  other  defendants 
to  the  bill,  can  take  advantage  of  the 
discharge  in  bankruptcy  ^as  a  bar  or 
defense  to  the  suit.     lb-. 

5.  An  allegation  in  the  bill,,  that  the 
bankrupt's  failure  to  include  in  his 
schedule  his  interest  in  such  trust 
property  "amounted  in  law'^  to  a  fraud 
which  should  vacate  his  discharge,  is 
not  equivalent  to  a  charge  of  fraud  or 
willful  concealment.     lb. 

6.  The  bankrupt's  failure  to  include 
in  his  schedule  his  interest  in  certain 
trust  property,  which  was  bequeathed 
by  his  father  to  a  trustee  for  the  use 
and  benefit  of  him  and  his  family,  but 
v/ith  a  stipulation  that  it  should  not 
be  subject  to  the  payment  of  his  debts, 
does  not  render  void  his  discharge  in 
bankruptcy,  although  he  has  such  in- 
terest in  the  property  as  may  be  sepa- 
rated and  subjected  by  his  creditors. 


out   of  property   left  by   the  farther. 
Simmons  v.  Bull,  21  Ala.  .^)01. 


BASTARDY. 

1.  A  suit  cannot  be  maintained  bj' 
an  infant  bastard,  against  its  putative 
father,  who  is  alleged  to  hav-e  remov- 
ed from  the  State  to  avoid  the  statuto- 
ry liability  for  its  support,  to  have 
provision  made  for  its  maintenance 
15 
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I.    Form,  and  GENERAItScFFICIKNCff. 

1.  Allegations. 

1.  AYhen  the  equity  of  a  bill  resets 
upon  the  existence  of  a  particular  fact, 
that  fact  must  be  clearly  and  distinctly 
alleged  :  an  allegation  that  complain- 
ant "  is  advised  and  believes,"  without 
more,  is  not  sufficient.  Jones  v.  Cowles, 
26  Ala.  612  ;  Read  v.  Walker,  18  Ala. 
332. 

2.  Although  the  rule  in  equity,  as 
to  form  in  pleadings,  is  not  as  strin- 
gent as  at  law,  yet  the  substance  of 
the  rules  is  the  same  in  both  coiu'ts  ; 
and  it  is  a  principle  of  universal  appli- 
cation in  pleading,  founded  in  reason 
and  good  sense,  that  the  plaintilFs  title 
should  be  stated  with  sufficient  cer- 
tainty and  clearness  to  enable  the  court 
to  see  plainly  that  he  has  such  a  right 
as  wai'rantsits  interference,  and  to  in- 
form the  defendant  distinctly  of  the 
nature  of  the  case  which  he  is  called 
on  to  defend.  Cockrell  and  Wife  v. 
Gurley,  26  Ala.  405. 

3.  It  is  not  necessary  to  aver  what 
the  law  implies  from  the  facts  stated. 
Ozley  V.  Ikelheivier,  26  Ala.  332. 

4.  Where  the  substantial  allegations 
of  the  bill,  if  proved,  entitle  the  com- 
plainant to  the  relief  prayed,  uncer- 
tainty in   its    immaterial    allegations 
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constitutes   no    ground    of  demurrer. 
Capk  V.  McCoUum,  27  Ala.  461. 

5.  When  a  letter  is  annexed  as  an 
exhibit  to  a  bill,  and  prayed  to  be 
taken  as  part  thereof,  its  statements, 
unless  qualified  or  contradicted,  be- 
come the  statements  of  the  bill.  Min- 
ter  and  Gnyle  v.  Branch  Bank  at  Mobile, 
23  Ala.  762. 

6.  A  party  asking  equity,  must  offer 
to  do  equity.  Johnson  v.  Cidbreath,  19 
Ala.  348  ;  Tucker  v.  Holleij,  20  Ala.  426  ; 
Gunn  V.  Brantley,  21  Ala.  633  ;  Mont- 
gomery V.  Givhan,  24  Ala.  568  ;  Mar- 
tin's Heirs  v.  Tenison,  26  Ala.  738. 

7.  But  if  no  objection  is  raised  in 
the  primary  court  to  a  formal  defect 
in  the  bill  on  this  account,  the  objec- 
tion is  not  available  on  error.  John- 
son V.  Culbreath,  19  Ala.  348. 

8.  A  bill,  filed  by  a  creditor  who 
has  a  lien  upon  two  funds,  seeking  to 
condemn  one  of  them  to  the  satisfac- 
tion of  his  debt,  is  not  demurrable  be- 
cause it  fails  to  show  what  disposition 
has  been  made  of  the  other.  Chap- 
man V.  Hamilton,  19  Ala.  121. 

9.  A  creditors'  bill,  filed  by  the  bene- 
ficiaries for  the  settlement  of  a  deed 
of  trust,  which  required  that  the  se- 
cured creditors  should  assent  to  its 
provisions  within  six  months,  must 
allege  that  the  complainants  assented 
to  the  deed  ;  but  an  averment,  that 
they  "have  consented  to  the  provis- 
ions of  said  deed,"  is  sufficient.  Col- 
gin  V.  Redman,  20  Ala.  650. 

10.  A  bill  for  discovery  must  allege 
that  the  facts,  as  to  which  a  discovery 
is  sought,  cannot  be  proved  without 
the  defendant's  answer.  Norton  v. 
Mosel ey, 11  A\a.  794  ;  Perrinev.  Carlisle, 
19  Ala.  686  ;  Crothers  v.  Lee,  29  Ala. 
337. 

11.  It  must  state  these  facts  with 
sufficient  certainty,  and  allege  that  the 
defendant  is  capable  of  making  the 
discovery  sought.  Horton  v.  Moseley, 
17  xVla.  794. 

12.  A  bill  for  divorce,  on  the  ground 
of  adultery,  must  allege  the  name  of 
the  person  with  whom  the  adultery 
was  committed,  or  that  the  name  is 
unknown  to  the  complainant ;  but  the 
failure  to  raise  an  objection  on  this 
account  in  the  answer,  is  a  waiver  of 
it.     Hohton  v.  Holston,  23  Ala.  777. 

13.  Where  a  divorce  is  sought  on 
the  ground  of  abandonment,  an  aver- 


ment that  the  husband  drove  his  wife 
out  of  his  house,  and  that  he  is  living 
in  adultery  with  another  woman,  is- 
equivalent  to  an  allegation  of  aban- 
donment. Morris  v.  Morris,  20  Ala, 
168. 

14.  Where  a  divorce  is  sought  on 
the  ground  of  cruelty,  the  facts  con- 
stituting the  cruelty  must  be  particu- 
larly alleged ;  but  when  the  bill  charges 
the  defendant's  habitual  intoxication, 
and  liis  violence  resulting  therefrom, 
as  evidenced  by  his  threats  and  abuse — 
"that  he  used  the  most  gross  and 
abusive  language  towards  complain- 
ant, cursing  her,  and  compelling  her 
through  fear  of  his  violence  to  seek 
safety  in  quitting  his  presence, — that 
he  made  threats  of  personal  violence, 
such  as  would  endanger  her  personal 
safety,  as  well  as  her  life  and  limbs  f 
and  specifies  particular  instances  of 
his  misconduct,  it  is  sufficiently  cer- 
tain and  definite.  Hughes  is.  HugheSj 
19  Ala.  307. 

15.  Every  act  of  cruelty  complained 
of  need  not  be  alleged  in  the  bill  with 
circumstantial  particularity :  one  or 
two  specifications  will  be  sufficient, 
and  others  may  be  proved  under  the 
general  charge.  Reese  v.  Reese,  23  Ala. 
785. 

16.  An  allegation,  in  a  bill  for  di- 
vorce filed  by  the  wife,  "that  she  has 
just  cause  to  fear,  and  in  fact  does 
fear,  that  upon  the  filing  and  service 
of  this  bill  the  defendant  will  remove 
or~  dispose  of  his  whole  property," 
Avithout  stating  the  facts  which  cause 
her  fears,  does  not  authorize  an  injunc- 
tion to  prevent  the  removal  of  the  de- 
fendant's property.  Norris  v.  Norris, 
27  Ala.  519. 

17.  In  a  bill  filed  by  a  remainder- 
man to  protect  his  interest  in  certain 
slaves,  an  allegation  that  one  of  the 
defendants  seized  upon  and  took  pos- 
sesion of  the  slaves,  from  and  out  of 
the  possession  of  the  tenant  for  life  ; 
that  he  has  ever  since  exercised  and 
claims  to  exercise  full  control  over 
them,  and  has  placed  them  in  the  pos- 
session of  his  co-defendant,  who  still 
retains  them, — does  not  warrant  the 
presumption  that  he  took  them  as  a 
trespasser,  or  that  he  holds  them 
otherwise  than  in  subordination  to  the 
true  title.  Land  and  Wife  v.  Cowan, 
19  Ala.  297. 
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18.  A  bill  for  redemption,  filed  by 
the  judgment  debtoi'  or  liis  assignee, 
must  allege  that  possession  was  de- 
livered to  the  purchaser  without  suit, 
or  show  some  valid  excuse  for  the 
failure.  Paulling  v.  Meade,  23  Ala.  505  ; 
Sandford  v.  Ochtalomi,  23  Ala.  669. 

19.  An  allegation  in  these  words  : 
"Your  orator  further  shows,  that  at 
said  sale  of  said  lands,  S.  C,  well 
knowing,  as  was  the  fact,  that  the 
same  were  sold  as  the  property  of 
jour  orator,  became  the  purchaser 
thereof,  at  and  for  the  sum  of  about 
•^900  ;  that  said  S.,  immediately  there- 
after, with  the  consent  of  your  orator, 
took  possession  of  the  lands  aforesaid, 
and  received  from  the  sheriff  a  deed 
therefor  in  due  form," — is  a  sufficient 
averment  of  the  delivery  of  possession 
without  suit.  Bondurant  v.  Sibley's 
Heirs,  29  Ala.  570. 

20.  When  a  judgment  creditor  files 
a  bill  to  redeem,  he  must  allege  a 
tender  before  suit  brought.  Paulling 
V.  Meade,  23  Ala.  505  ;  Spoor  v.  Phil- 
lips, 27  Ala.  193.  (Overruling  Freeman 
4"  Warren  v,  Jordan,  17  Ala.  500,  as  to 
principle   asserted  in  first  head-note.) 

21.  Or  a  valid  and  sufficient  excuse 
for  his  failure  to  make  such  tender, 
without  fault  or  neglect  on  his  own 
part.     Spoor  v.  Phillips,  27  Ala.  193. 

22.  If  the  complainant's  judgment  was 
confessed,  and  he  alleges  that  he  was  a 
bona-fide  creditor  at  the  time,  and  ex- 
hibits with  his  bill  an  exemplification  of 
the  record,  showing  that  the  judgment 
was  founded  on  a  note  bearing  date 
prior  to  the  defendant's  purchase,  the^ 
allegation  is  sufficient,  without  setting- 
out  the  particulars  of  the  considera- 
tion of .  the  note.  Couthwaij  v.  Berg- 
haus,  25  Ala.  393. 

23.  In  a  bill  for  the  rescission  of  a 
contract,  filed  by  a  purchaser  who 
has  a  present  right  to  the  title,  a  gene- 
ral allegation,  that  the  defendant  has 
no  title  to  the  land,  that  it  is  encum- 
bered with  the  dower-right  of  the 
wife  of  one  D.,  its  former  owner,  and 
that  it  will  be  impossible  for  the  de- 
fendant to  procure  a  title  for  many 
years  to  come,  makes  out  at  least  a 
prima-facie  case  of  equitable  cogni- 
zance, and  is  sufficient  to  require  an 
answer.     Read  v.  Walker,  18  Ala.  323. 

24.  Under  a  bill  for  the  specific  per- 
formance of  a  parol  contract,  the  court 


inclined  to  the  opinion,  that  a  specific 
performance  might  be  refused,  on  the 
ground  that  the  contract,  as  alleged. 
was  too  vague  and  uncertain  ;  but  the 
bill  was  dismissed  on  other  grounds. 
Sijns  V.  BicEwen's  Adm'r,  27  Ala.  184. 

25.  A  bill,  seeking  to  enforce  the 
execution  of  a  trust,  in  the  name  and 
for  the  benefit  of  a  mere  volunteer, 
must  allege  a  declaration  of  the  trust 
in  his  favor.  Cromptoa  v.  Vasser,  19 
Ala.  259. 

26.  An  allegation  in  these  words  : 
''Your  orator  further  showeth,  that 
said  defendant  pretends  that  he  has 
heretofore  sold  said  property,  as  trus- 
tee as  aforesaid,  and  purchased  the 
same  at  said  sale  on  his  own  individual 
account  _;  but  yoiir  orator  insists,  that 
if  such  is  the  case,  which  he  denies, 
said  defendant  bought  the  same  at  a 
grossly  inadequate  price,  and  it  would 
be  contrary  to  equity  and  good  con- 
science to  maintain  the  validity  of  the 
sale," — is  not  equivalent  to  an  aver- 
ment of  the  fact  that  a  sale  was  made. 
Charles  v.  Dubose,  29  Ala.  367. 

27.  A  bill,  filed  by  the  cestid  que 
trust,  seeking  to  set  aside  a  sale  at 
which  the  trustee  himself  became  the 
purchaser,  must  offer  to  do  what  is 
equitable,  by  thq^  repayment  to  the 
trustee  of  the  amount  actually  expend- 
ed b}^  him  ;  -but  if  it  alleges  that  the 
rents  and  profits  received  by  the 
trustee  are  sufficient  to  reimburse  him. 
and  offers,  if  they  are  not  sufficient, 
"to  abide  the  decree  of  the  court,'" 
this  is  sufficient.  Gunn  v.  Brantleu. 
21  Ala.  633. 

28.  A  bill,  filed  by  the  heirs-at-law 
of  a  decedent,  seeking  to  hold  the  de- 
fendant a  trustee  for  their  benefit  of 
the  legal  title  to  a  certain  tract  of  land, 
to  which  (they  averred)  their  ancestor 
had  a  pre-emption  right  at  the  time 
of  his  death,  and  to  which  the  defend- 
ant, by  fraudulent!}^  colluding  with 
one  of  the  heirs,  afterwards  obtained 
a  patent, — held  demurrable,  because 
it  did  not  allege,  1st,  that  the  time  lim- 
ited by  acts  of  congress  for  their  an- 
cestor to  make  his  entiy  had  not  ex- 
pired when  the  defendant  entered  the 
land  ;  2d,  that  complainants  were  able 
and  willing  to  enter  the  land,  if  it  had 
not  been  entered  by  the  defendant,  or 
that  they  were  prevented  from  doing 
so  by  his  entry  ;  and,  3d,  a  tender  of 
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the  money  expended  by  the  defendant 
in  making-  the  entry,  or  a  willingness 
and  readiness  to  repay  it.  Martiii's 
Heirs  V.  Teaison,  26  Ala.  738. 

29.  A  bill,  filed  to  protect  complain- 
ant's remainder  in  certain  slaves,  al- 
leging that  her  father  died  in  Kentucky 
in  1825,  leaving  a  widow  and  only 
child ;  that  letters  of  administration 
were  granted  on  his  estate,  "and  some 
time  afte!  wards  dower  was  allotted 
and  assigned  to  the  said  widow  in  her 
husband's  estate,  and  among  the  slaves 
so  allotted  was  a  negro  woman,"  who 
was  particularly  described  in  the  bill, 
and  was  alleged  to  be  the  mother  of 
the  other  slaves  in  whom  the  remain- 
der was  claimed  ;  and  "that  by  the 
statute  laws  of  Kentucky,  at  the  time 
of  the  decedent's  death,  and  the  allot- 
ment of  dower  to  the  widow  as  afore- 
said, she  was  only  entitled  to  a  life 
interest  in  said  slaves,  and  the  estate 
in  remainder  vested  in  complainant," — 
held  fatally  defective,  in  not  setting- 
out  the  proceedings  by  which  the 
v/idow's  dower  was  assigned,  and  the 
statute  which  created  the  alleged  re- 
mainder.    Coder  ell  and   Wifev.  Gurley, 

26  Ala.  405. 

30.  Although,  in  equity,  as  at  law,  a 
plaintiff  must  recover  on  the  strength 
of  his  own  title,  and  not  on  the  weak- 
ness of  the  defendant's  ;  -yet  it  is  not 
necessary  that  he  should  show  a  good 
title  against  all  the  world,  but  it  is 
enough  that  he  shows  a  right  to  re- 
cover against  the  defeadaut.  Garrett 
v:Lijle,27  Ah.  586. 

31.  Relief  cannot  be  granted  for 
matters  not  alleged  in  the  bill,  although 
they  may  be  apparent  from  other  parts 
of  the  pleadings  and  evidence.  Land 
and  Wife  v.  Cowan,  19  Ala.  297  ;  Pauld- 
ing v.  Lee  and  Toeij,  20  Ala;.  753  ;  Sand- 
ford  V.  Ochtalomi,  23  Ala.  669  ;  Steele  v. 
Mealing,  24  Ala.  285  ;  Spoor  v:  Phillips, 

27  Ala.  193  ;  Machem  v.  Machem,  28 
Ala.  374. 

32.  Nor  can  the  compla;inant  have  a 
decree  upon  the  case  established  by 
the  evidence,  Avhen  it  is  inconsistent 
with  the  allegations  of  his  bill.  Skin- 
ner V.  Barney,  19  Ala.  698  ;  Crompton  v. 
Vasser,  19  Ala.  259  ;  Evans  v.  Battle,  19 
Ala.  398  ;  Aday^.  Echols,  18  Ala.  353  ; 
Adajns  v.  Ciarrett,  22  Ala.  602  ;  Freeman 
V.  Swan,  22  Ala.  106  ;  Flake  ^-  Freeman  v.. 
Day  fy  Co.,  22  Ala.  132  ;   Sims  v.  Mc- 


Eiven'sAdm'r,  27  Ala.  184  ;  Williams  v. 
Sturdevant,  27  Ala.  598  ;  Charles  v. 
Duhose,  29  Ala.  367  ;  Williams  v.  Barnes, 
28  Ala.  613  ;  Crothers  v.  Lee,  29  Ala. 
337  ;  Lockhart  and  Wife  v.  Cameron,  29 
Ala.  355.  ■    ' 

2.  Prayer, 

33.  As  a  general  rule,  interest  will 
not  be  decreed  on  a  balance,  unless 
it  is  specially  prayed  in  the  bill  ;  but 
when  the  interest  accrues  subsequent 
to  the  filing  of  the  bill,  it  is  the  prac- 
tice of  the  court,  upon  further  direc- 
tions, to  order  that  the  interest  be 
computed,  although  there  is  no  prayer 
to  that  effect.  Godwin  v.  ElcGehee,  1& 
Ala.  468. 

34.  The  prayer  for  general  relief 
is  sufficient,  and  entitles  the  complain- 
ant, on  final  hearing,  to  such  decree  as- 
his  case  may  warrant,  Kelly  v.  Payne, 
18  Ala.  371. 

35.  Under  the  general  prayer,  the 
complainant  may  obtain  the  appropjri- 
ate  relief,  although  he  is  mistaken  in 
the  special  relief  prayed.  May  v. 
Lewis,  22  Ala.  646. 

36.  Under  a  bill,  filed  by  the  wife, 
asking-  the  reformation  of  an  ante- 
nuptial contract,  an  injunction  against 
the  judgment  creditors  of  her  husband, 
and  general  relief,  if  it  also  appears 
that  the  trustee  named  in  the  deed 
has  resigned,  the  court  may  appoint 
another  in  his  stead.  Love  v.  Graham, 
25  Ala.  187. 

37.  But  no  relief  can  be  granted, 
under  the  general  prayer,  which  is  in- 
consistent with  that  specifically  pray- 
ed. Wiley,  Banks  ^-  Co.  v.  Knight,  27 
Ala.  336  ;  Charles  v.  Dubose,  29  Ala. 
367. 

38.  Except  when  the  bill  is  filed  in 
a  double  aspect.  Simmons  v.  Williams, 
27  Ala.  507. 

11.  Cross  Bill. 

39.  Incases  of  specific  performance, 
where  the  contract  set  up  in  the  an- 
swer and  proved  is  materially  differ- 
ent from  that  alleged  in  the  bill,  the 
defendant  may,  it  seems,  have  a  specific 
performance  without  filing  a  cross 
bill.  Sijns  v.  McEwen's  Adm'r,  27  Ala. 
184. 

40.  Under  a  bill  for  partition  and 
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account,  filed  by  two  tenants  in  com- 
mon against  the  heirs  and  administra- 
tor of  a  deceased  tenant,  who  executed 
the  deed  under  which  plaintiffs  claim, 
the  defense  may  be  set  up  by  answer, 
without  filing  cross  bill,  that  the  deed 
was  executed  through  mistake  and 
misrepresentation  as  to  a  material 
fact,  and  therefore  ought  not  to  be  sus- 
tained in  equity.  Trippe  v.  Trijjpe, 
29  Ala.  637. 

41.  Under-abill,  filed  by  a  purchaser, 
for  the  rescission  of  a  contract,  where 
the  facts  only  justify  a  decree  allowing 
him  a  credit  on  the  unpaid  notes  for 
ihe  purchase-money,  the  defendant 
cannot,  without  a  cross  bill,  have  a 
decree  in  his  favor  for  the  balance  of 
the  unpaid  purchase-money.  Galla- 
gher V.  Witherington,  29  Ala.  420. 

42.  A  cross  bill,  which  sets  up  mat- 
ter not  pertinent  to  the  original  bill, 
.and  seeks  no  relief  against  the  original 
plaintiff,  is  Avithout  equity.  Andrews  v. 
Hobson's  Achn'r,  23  Ala.  219. 

43.  A  cross  bill  cannot  be  sustained, 
when  it  is  inconsistent  with  the  an- 
swer ;  nor  when  the  original  bill  is 
without  equity.  Dill  v.  Shahan,  25 
Ala.  694. 

44.  In  a  contest  among  the  several 
creditors  of  an  insolvent  partnership, 
for  the  marshaling  of  its  assets  and 
the  settlement  of  their  respective  liens, 
a  creditor,  who  was  not  a  party  to  the 
osiginal  bill,  may  be  brought  in  as  a 
defendant  to  a  cross  bill.'  Costefs- 
Executors  v.  Bank  of  Georgia,  24  Ala. 
37. 

III.  Revikw,  Bill  of. 

45.  A  bill  of  review  lies  to  bring 
forward  ne\^  matter,  which  has  arisen 
or  been  discovered  since  the  publica- 
tion of  testimony  in  the  original  suit. 
Cochran  v.  Rison,  20  Ala.  463. 

46.  An  agreement,  entered  into  be- 
tween the  plaintiff  and  one  of  the  de- 
fendants, after  the  publication  of  tes- 
timony in  the  original  suit,  whereby 
the  former,  for  a  valuable  considera- 
tion paid  by  said  defendant,  agrees  to 
proceed  no  further  against  him  in  the 
original  suit,  and  reserves  his  right  to 
proceed  against  the  other  defendant, 
is  good  matter  for  a  bill  of  review, 
and  entitles  said  defendant  to  relief 
aa;ainst  the  original  decree,     lb. 


47.  The  objection  that  the  original 
decree  has  not  been  obeyed  or  per- 
formed, when  the  bill  of  review  seeks 
to  annul  or  reverse  it,  cannot  be  rais- 
ed by  general  demurrer  :  such  objec- 
tion goes  only  to  the  propriety  of  fil- 
ing the  bill,  and  not  to  tiic  equity  of 
it  when  filed.     lb. 

48.  The  chancellor  may  direct  the 
original  decree  to  be  stayed,  in  such 
manner  as  he  may  deem  advisahile  ;  or 
hemay  allow  a  bill  of  review  to  be  filed, 
and  let  the  complainant  proceed  with 
the  execution  of  the  original  decree. 
lb. 

IV.  PtEvivoR,  Bill  of. 

49-.  A  bill  for  the  settlement  and  dis- 
tribution of  an  estate  must,  as  a  gene- 
ral rule,  be  revived  against  the  per- 
sonal representative  of  a  distributee, 
who  dies  after  the  commencement  of 
the  suit ;  and  a  failure  so  to  revive 
will  be  error,  although  the  objection 
is  not  raised  in  the  primary  court. 
Frovjne?'  v.  Johnson,  20  Ala.  477. 

50.  In  a  suit  for  the  foreclosure  of  a 
mortgage,  if  the  mortgagor  dies  before 
the  rendition  of  the  final  decree,  and 
his  will  is  admitted  to  probate  by  the 
court  having  jurisdiction,  his  heirs-at- 
law,  as  Vi^elf  as  his  personal  represen- 
tatives and  devisees,  are  proper  parties 
to  the  bill  of  revivor,  since  they  have 
the  statutory  right  to  impeach  the 
probate  of  the  will,  by  bill  in  chancery, 
at  any  time  within  five  years.  Hunt  ^ 
Frowner  v.  Acre  ^  Johnson,  28  Ala. 
580. 

51.  Where  a  decree  has  been  ren- 
dered against  the  corporate  authori- 
ties of  a  city,  for  the  abatement  of  a 
public  nuisance,  on  an  information  by 
sundry  citizens  in  the  name  of  the 
State,  any  citizen  may  interfere  £^s  re- 
lator, by  a  proceeding  in  the  nature 
of  a  bill  of  revivor,  and  call  on  the 
court  to  carry  the  decree  into  execu- 
tion. The  State;  ex  rel.  Wa ring,  v.  May- 
or cyc.o/ilM;7s,24Ala.  701.- 

52.  If  the  statute  requiring  the  re- 
vival of  a  judgment  by  sci.fa.,  where 
no  execution  was  issued  within,  a  year 
and  a  day  after  its  rendition,  applies 
to  a  decree  in  chancery  for  the  abate- 
ment of  a  public  nuisance,  (as  to 
which,  quasre  ?)  its  only'efiect  is.  to 
compel  the  party  who  seeks  to  enforce 
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the  decree  to  proceed  by  sci.fa.  or  bill 
of  revivor,     lb. 

53.  There  are  cases  in  which  the 
court  will  refuse  to  enforce  the  execu- 
tion of  an  unjust  decree,  on  an  origi- 
nal bill  filed  for  that  purpose  ;  but 
where  the  proceeding  is  in  the  nature  of 
a  bill  of  revivor,  to  enforce  the  execu- 
tion of  a  decree  for  the  abatement  of 
a  public  nuisance,  no  objection  can 
be  raised  to  the  merits  of  the  decree, 
£b. 

V.  Supplemental  Bill. 

.54.  A  sujjplemental  bill  is  the  pro- 
jjer  mode  of  bringing  to  the  view  of 
the  court  matter  which  has  arisen 
since  the  filing  of  the  original  bill. 
Collins  V.  Lavenberg  ^  Co.,  19  Ala.  682  ; 
Barringer  v.  Burke,  21  Ala.  765. 

55.  If  the  complainaut  is  not  entitled 
to  relief  under  the  original  bill,  the 
matter  of  the  supplemental  bill  cannot 
cure  the  defect.  Land  and .  Wife  v. 
Cowan,  19  Ala.  297. 

56.  But,  although  a  supplemental 
bill  is  a  continuation  of  the  original 
bill,  and  cannot  support  a  bad  title  by 
bringing  forward  a  good  one  subse- 
quently acquired  ;  yet,  a  supplemental 
bill  may  bring  forward  matter  which 
would  vary  the  relief  to  which  the 
complainant  is  entitled,  provided  the 
subject-matter  and  title  be  the  same  in 
both  bills.  Ramey  v.  Green,  18  Ala. 
771. 


CANCELLATION. 

1.  A  promissory  note  and  a  bill  of 
sale  of  a  slave,  parts  of  the  same  trans- 
action, purporting  to  have  been  exe- 
cuted on  Saturday,  but  really  executed 
on  Sunday,  decreed  to  be  canceled, 
under  a  bill  asking  to  have  the  trans- 
action declared  a  mortgage.  Smith  v. 
Pearson,  24  Ala.  355. 


CHARITIES. 

1.  The  chancery  court,  in  this  State, 
has    jurisdiction     over    beqiiests    to 
charitable  uses,  by  vii-tue  of  its  origi- 
nal,    common-law     powers,     without 
•  claiming  prerogative   powers,   or    in- 


voking the  aid  of  the  statute  43d  Eliz. 
Carter  and  Wife  v.  Balfour's  AdmW, 
19  Ala.  814. 

2.  Whether  the  statute  43d  Eliz.  is 
in  force  here  q^MRre  ?     lb. 

3.  The  doctrine  of  cypres,  as  ap- 
plied to  bequests  to  charitable  uses, 
is  not  recognized  in  this  State.     lb. 

4.  A  bequest  to  the  "Baptist  Socie- 
ties for  Foreign  and  Domestic  Missions, 
and  the  American  and  Foreign  Bible 
Society,"  is  valid,  and  sufficiently  spe- 
cific. If  societies,  organized  and 
known  by  those  names  at  the  time  of 
the  testator's  death,  can  be  found, 
whether  incorporated  or  not,  they 
will  take  the  legacy  ;  otherwise,  it 
must  be  considered  and  disposed  of  as 
a  lapsed  legacy.     lb. 


CHAMPERTY. 


1.  Equity  will  not  enforce  a  cham.- 
pertous  contract.  Foe  v.  Davis,  29 
Ala.  676. 

As  to  the  construction  and  validity 
of  champertous  contracts,  see  title 
Contracts,  in  Part  IV. 


CODE  OF  ALABAMA. 

I.  Construction. 

1.  g  602.     [Jurisdiction  of  Chance- 
ry Courts.) 

2.  §1  622,   2986.     [Appointment   of 
Receivers.) 

3.  |§  1961,  1966.     [Divorce.) 

4.  §  2131.     [Suits  by  and  against 
Husband  and  Wife.) 

5.  ^§3008-11,561.     [Contempts.) 

6.  |§  3016-20,  3041.     [Appeals.) 

7.  §  3034.     [Judgment  in  Error.) 

II.  Constitutionality.    See  same  title 
in  Part  IV. 


I.  Construction. 

1.  I  602.  [Jurisdiction  of  Chancery 
Courts.) 

1.  Under  this  statute,  which  defines 
the   powers   and  jurisdiction    of  the 
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chancery  courts  in  this  State,  the  first 
subdivision,  including  all  civil  causes 
in  which  a  plain  and  adequate  remedy 
is  not  provided  in  the  other  judicial 
tribunals,  is  but  the  adoption  of  the 
pre-existing  rule  ;the  second  and  third 
subdivisions,  including  cases  founded 
on  a  gaming  consideration  and  cases 
to  subject  the  equitable  title  to  real 
estate  to  the  payment  of  debts,  are 
modifications,  by  way  of  enlargement, 
of  the  system  of  equity  jurisprudence 
and  jurisdiction  which  had  been  estab- 
lished in  'England'prior  to  the  Ameri- 
can revolution  ;  and  the  fourth  subdi- 
vision, including  "such  other  cases  as 
may  be  provided  for  by  law,"  embraces 
all  cases  which,  at  and  before  the 
adoption  of  the  Code,  were  known  to  be 
within  the  jurisdiction  of  courts  of 
equity,  and  which  are  not  embraced 
in  the  first  three  subdivisions.  fVal- 
dron,  Isley  ^  Co.  v.  Simmons,  28  Ala. 
629. 

2.  A  court  of  equity  had  original 
jurisdiction  to  enforce  the  payment  of 
a  pai'tnership  debt  out  of  the  estate 
of  a  deceased  partner,  and  that  juris- 
diction is  not  taken  away  by  any  pro- 
vision of  the  Code.     lb. 

2.  §1  622,  ^86.     {Appointment  of 

Receivers.) 

3.  The  chancellor  alone  has  power 
to  appoint  a  receiver,  and  cannot  dele- 
gate that  power  to  the  register.  Ex 
parte  Smith,  23  Ala.  94. 

4.  An  interlocutory  order,  directing 
"that  a  receiver  be  appointed  to  take 
jjossession  of  the  defendant's  estate," — 
"that  he  and  the  parties  have  leave  to 
apply  to  the  court  for  any  other  or 
further  directions  as  to  him  may  be 
necessary,  and  that  it  be  referred  to 
the  register  to  appoint  a  fit  and  pro- 
per person  to  be  the  receiver  afore- 
said,— the  person  so  to  be  appointed 
first  giving  bond,"  &c.;  and  ordering 
the  defendant  to  deliver  up  his  estate 
to  the  peraon  appointed,  is  a  nullity, 
and  the  supreme  court  will  interfere 
by  prohibition  to  revoke  it.  (Chilton, 
C.  J.,  and  Gibbons,  J.,  dissenting.)     lb. 

3.  ^§  1961,  1966.     (Divorce.) 

5.  Adultery,  as  the  term  is  used  in 
the   statute    making   it  a  ground   of 


divorce,   may   be   committed    witli    a 
slave.     Mosser  v.  Mosser,  29  Ala.  313. 

6.  The  statute  does  not  make  the 
confessions  of  the  parties  inadmissible 
as  evidence,  but  only  declares  them 
insufficient,  when  they  constitute  the 
only  evidence  of  the  alleged  cause  of 
divorce.     King  v.  King,  28  Ala.  31  o. 

4.  ^2131.     (Suits  by  and  against 

Husband  and  Wife.) 

7.  The  statute  only  applies  to  sepa- 
rate estates  created  by  statute,  and 
not  to  those  created  by  the  act  of  the 
parties.  Gerald  and  Wife  v.  McKenzie. 
27  Ala.  166  ;  Friend  v.  Oliver,  27  Ala. 
532  ;  Willis  v.  Cadenhmd,  28  Ala.  472  ; 
Pickens  and  Wife  v.  Oliver,  29  Ala.  528. 

5.  1^  3008-11,  561.     (Contempts.) 

8.  A  chancellor  has  x^ower,  under 
our  statutes,  to  issue  an  attachment 
for  contempt  of  court,  against  any 
party  to  a  cause  who  refuses  obedience 
to  his  orders.  Ex  parte  Walker,  25 
Ala.  81. 

6.  ^1  3016-20,  3041.     (Appecds.) 

9.  Sections  3019-20  refer  only  to 
appeals  from  final  judgmments  or  de- 
crees, and  not  from  those  which  are 
merely interlocutorj'.  Powellv.  Central 
Flank-Road  Co.,  24  Ala.  441. 

10.  The  register  has  power  to  grant 
an  appeal  from  an  interlocutory  order 
of  the  chancellor,  dissolving  an  injunc- 
tion in  vacation.  (Ligon,  J.,  dissent- 
ing.)    lb. 

11.  When  an  appeal  is  taken  by 
"the  solicitor  of  the  complainants," 
some  of  whom  are  infants  suing  by 
their  next  friends,  the  appeal  is  not 
valid  so  far  as  the  infants  are  concern- 
ed ;  but,  as  to  the  adult  complainants, 
the  authority  of  their  solicitor  will  be 
presumed.  Riddle  v.  Ilanna.  25  Ala.  484. 

12.  A  simple  acknowledgment  in 
writing  is  sufficient  security  for  the 
costs,  unless  the  appeal  is  intended  t.o 
operate  as  a  supersedeas.     lb. 

13.  A  joinder  in  error  is  a  waiver 
of  the  apiDcal,  bond,  or  security  for 
costs,  and  of  all  defects  therein  ;  and  a 
motion  to  dismiss  the  appeal  after- 
wards comes  too  late.  (Rice,  C.  J., 
dissenting.)  Thompson  v.  Lea,  28  Ala. 453. 
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7.  ^  3034.     {Judgment  in  Error.) 

14.  When  the  chancellor  dismisses 
a,  bill,  on  final  hearing,  without  a  de- 
cision on  the  merits,  and  his  decree  is 
reversed  on  error,  the  appellate  court 
will  remand  the  cause.  Byrd  v.  Mc- 
Daniel,  26  Ala.  582 ;  Bondurant  «. 
Sibley's  Heirs,  29  Ala.  570. 

15.  In  a  divorce  case,  the  chancel- 
lor's decree  being  reversed  on  error, 
and  the  complainant  held  entitled  to 
a  divorce,  the  cause  will  nevertheless 
be  remanded,  because  it  is  the  duty  of 
the  register  to  make  out  and  transmit 
the  record  to  the  speaker  of  the  house 
of  representatives.  Hanberry  v.  Han- 
berry,  29-  Ala.  719  ;  Wiley  v.  Wiley,  27 
Ala.  704. 


COMPENSATION. 
See  Specific  Performance. 


CONTEMPTS. 

I.  Attachments. 

II.  Decrees  Pro  Confesso. 


I.  Attachments. 

1.  Under  the  Code,  (§?561,  3008-11,) 
a  chancellor  has  power  to  issue  an 
attachment  for  contempt  of  court, 
against  any  party  to  a  cause  who  re- 
fuses obedience  to  his  orders.  Ex 
parte  Walker,  25  Ala.  81. 

2.  Where  the  refractoiy  party  is  in 
court,  and  has  personal  notice  of  the 
order  with  which  he  refuses  to  com- 
ply, it  is  not  necessary  that  he  should 
be  served  with  a  writ  of  execution  of 
the  decretal  order,  nor  with  notice 
that  a  motion  will  be  made  for  an 
attaclniient  against  him.     lb. 

3.  The  order  for  the  attachment 
may  direct  the  imprisonment  of  the 
refractory  party  until  he  complies 
with  the  violated  decree,  requiring 
liim  to  pay  over  certain  moneys  in 
his  liands  to  a  receiver,  and  also  gives 
bond  to  appear  at  the  next  term  and 
•luswcr  for  his  contempt.     lb. 


4.  Nor  can  the  party  claim,  as  a 
matter  of  right,  that  he  should  be  al- 
lowed to  give  bond  for  the  forthcomi- 
ing  of  the  money  before  the  order  for 
an  attachment  is  made :  that  is  a 
matter  to  be  addressed  to  the  sound 
discretion  of  the  chancellor,  who  may 
order  the  attachment  without  it.     ZL 

II.  Decrees  Pro  Confesso. 

5.  A  decree  pro  confesso  cannot  be 
rendered  against  a  defendant  who  has 
not  been  served  with  process.  Hur- 
ler V.  Robbins,  21  Ala.  585. 

6.  Where  the  record  fails  to  show 
that  publication  was  made  against  a 
non-resident  defendant  as  required  by 
the  40th  rule  of  chancery  practice,  a. 
mere  statement  in  the  decree  pro  con- 
fesso, that  publication  was  made  "in 
the  terms  of  the  law,"  is  not  sufficient 
to  sustain  the  decree.  Hanson  S;  Moore 
V.  Patterson,  17  Ala.  738. 

7.  Where  a  commission  is  issued, 
after  an  amended  bill  has  been  filed, 
to  take  the  answer  of  a  non-resident 
defendant  then  in  default ;  and  the  an- 
swer is  general,  not  specifying  whether 
it  is  to  the  original,  or  to  the  amended 
bill,  or  to  both,  it  will  be  intended 
that  the  answer  is  to  both  bills,  and 
the  previous  default  must  consequent- 
ly be  considered  as  cured.     B). 

8.  After  a  decree  pro  confesso  has 
been  entered  against  a  defendant,  he 
has  no  right,  except  by  consent  or  by 
leave  of  court,  to  file  an  answer  after 
the  master  has  made  his  report  under 
an  order  of  reference.  Hurler  v.  Rob- 
bins,  21  Ala.  585. 

9.  Nor  is  he  entitled  to  notice  of 
the  filing  of  interrogatories.  Attkis- 
son  V.  Attkisson,  17  Ala.  256  ;  Jordan  v. 
Jordan,  17  Ala.  466. 

10.  Nor  is  it  necessary  that  the  in- 
terrogatories should  remain  on  file  ten 
days  prior  to  the  issue  of  the  commis- 
sion. Attkisson  v.  Attkisson,  17  Ala. 
256. 

11.  A  decree  pro  confesso  will  not  be 
set  aside  to  allow  a  plea  to  be  filed. 
Bank  of  St.  Marfs  v.  St.  John,  Powers 
fy  Co.,  25  Ala.  566. 

12.  After  an  irregular  decree  pro 
confesso  has  been  entered  against  a 
party,  his  subsequent  appearance  by 
solicitor,  without  objecting  to  the  ir- 
regularity, is  a  waiver  of  it.     lb. 
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CONTRACTS. 

1.  In  the  construction  of  contracts, 
equity  loolvS  rather  to  the  spirit  and 
intention  of  the  parties,  than  to  tlie 
words  in  which  it  is  expressed.  James 
V.  State  Bank,  17  Ala.  69. 

2.  Equity  has  no  power  to  change 
contracts  fairly  entered  into  ;  nor  can 
it,  unless  under  special  circumstances, 
relieve  against  the  consequences  of 
the  non-performance  of  a  condition 
precedent.  Rives  v.  Toulmin,  2.5  Ala. 
452. 

As  to  the  reformation,  rescission, 
and  specific  performance  of  contracts, 
see  those  titles  respectively. 

As  to  gaming  contracts,  see  that 
title. 

As  to  usurious  contracts,  see  Usury. 

As  to  other  decisions  on  the  law  of 
contracts,  see  the  same  title  in  Part 
IV. 


CONTRIBUTION. 

1.  The  right  of  contribution  among 
sureties  results,  not  from  any  implied 
contract  between  them,  but  from  an 
acknowledged  principle  of  natural  jus- 
tice, which  requires  that  those  who 
voluntarily  assume  a  common  burden 
should  bear  it  in  equal  proportions. 
White  V.  Banks,  21  Ala.  705 ;  Tyus  v. 
DeJarnette,  26  Ala.  280. 

2.  If  a  surety  obtains  indemnity  for 
valuable  consideration  paid  by  him, 
his  co-surety  cannot,  without  paying 
his  proportion  of  the  consideration, 
claim  the  benefit  of  the  indemnity  ; 
and  if  an  offer  of  security  be  made  to 
them  by  their  principal,  upon  condi- 
tion that  they  execute  a  release  to 
them,  which  offer  is  accepted  by  one, 
and  refused  by  the  other,  the  latter 
would  have  the  right  to  demand  that 
the  proceeds  of  such  security  should 
be  applied  to  the  reduction  of  the 
common  debt,  but  could  not  claim  the 
benefitof  itin  any  other  manner  ;  and 
such  payment,  if  it  amounted  to  his 
proportion  of  the  common  debt,  would 
discharge  the  former  from  contribu- 
tion.    White  V.  Banks,  21  Ala.  705. 

3.  Plaintiffs  and  defendant  being 
bound  as  sureties  for  one  S.,  to  whom 
defendant  was   indebted,  S.  proposed 


to  release  defendant  from  his  liability 
as  surety,  by  giving  a  new  note  with 
other  sureties,  if  defendant  would  give 
him  a  sight  draft  on  his  commission- 
merchant  for  the  amount  of  his  indebt- 
edness ;  or,  if  he  failed  to  procure  de- 
fendant's release,  that  he  would  tlicn 
place  defendant's  notes  in  the  hands  of 
a  third  person,  to  protect  him  alone 
againsthis  suretyship, — /icW,  that  plain- 
tiffs' assent  to  this  arrangement  was 
an  express  waiver  of  their  right  to 
participate  in  this  indemnity.  Tijusv. 
DeJarnette,  26  Ala.  280. 

4.  But  a  waiver  by  plaintiffs,  in  such 
case,  of  their  legal  right  to  participate 
in  any  indemnity  or  security  which 
defendant  might  ol>tain,  cannot  Ijc  in- 
ferred from  the  facts,  that  they  object- 
ed to  their  principal  making  an  as- 
signment for  the  benefit  of  his  sureties, 
because  it  would  injure  his  credit, 
and  agreed  that  he  might  prociu-e  de- 
fendant's release  from  his  suretyship, 
if  the  latter  would  pay  the  amount  of 
his  individual  debt ;  and  that  defend- 
ant then  said,  in  their  hearing,  that  he 
should  take  measures  to  secure  him- 
self, if  their  principal  failed  to  carry 
oirt  this  arrangement  for  his  relief. 
Ih. 

5.  When  parties  stand  in  equali  jure, 
with  reference  to  liabilities  arising 
ex  contractu,  equality  of  burden  be- 
comes equity  ;  but  this  equality  may 
be  destroyed  by  subsequent  contract, 
or  by  the  act  of  one  party  in  superin- 
ducing the  loss.  Crayton  v.  Johnson, 
21  Ala.  503. 

6."  A  party  cannot  come  into  equity 
to  enjoin  an  action  at  law  for  contri- 
bution, when  his  bill  shows  that  he 
has  a  plain,  adequate,  and  complete 
remedy  at  law,  and  he  does  not  ask  a 
discovery.     lb. 

7.  Where  lands  are  sold  under  exe- 
cution against  the  principal  debtor, 
and  purchased  by  one  of  his  sureties, 
with  mone}-  belonging  to  himself  and 
a  co-surety,  a  third  co-surety  cannot 
claim  to  participate  in  the  benefit  of 
the  purchase,  as  an  indemnity  against 
their  common  liability.  Crompton  v. 
Vasser,  19  Ala.  259. 

8.  The  general  rule,  that  an  admin- 
istrator, who,  with  knowledge  of  the 
existence  of  debts  against  the  estate, 
makes  distribution  v.ithout  requiring 
a  refunding  bond,  cannot  enforce  con- 
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tribution  from  the  distributees  after 
payment  of  these  debts, — does  not 
apply,  where  such  distribution  is 
made  for  the  accommodation  of  the 
distributees,  without  a  full  knowledge 
of  the  condition  of  the  estate,  and  un- 
der an  honest  belief  that  such  demands 
are  unjust,  and  can  be  successfully  re- 
sisted. Alexander  v.  Fisher  and  Wife, 
18  Ala.  374. 

9.  Distributees,  who  have  voluntari- 
ly contributed  the  respective  sums 
with  which  they  were  chargeable  by 
reason  of  over-advances  by  the  ad- 
ministrator on  partial  distribution,  are 
not  necessary  parties  to  a  bill  filed  b}^ 
the  administrator  to  enforce  contribu- 
tion from  another  distributee  who  re- 
fuses to  reimburse  him.     lb. 

10.  If  an  administrator,  after  making 
distribution  of  the  personal  estate,  is 
compelled  to  pay  debts  of  the  intes- 
tate to  an  amount  beyond  the  value  of 
the  assets  left  in  his  hands,  and  then 
sells  the  lands  for  a  sum  fully  sufficient 
to  indemnify  him,  the  widow,  to  whom 
dower  in  the  lands  had  been  previous- 
ly allotted,  cannot  resist  a  bill  filed  by 
the  administrator  against  her,  to  re- 
cover the  sum  chargeable  on  her  dis- 
tributive share,  on  the  ground  that 
the  proceeds  of  sale  should  be  applied 
to  the  discharge  of  her  liability,  and 
that  the  heirs  are  necessary  parties 
before  such  application  can  be  made. 
lb. 


•   •    CORPORATION. 

T.  Answer. 

II.  Charter  ;  Amendment,  and  For- 

feiture OF. 

III.  Liability    of    Directors,    and 
Rights  of  Stockholders. 


I.  Answer. 

1.  The  answer  of  a  corporation  not 
being  under  oath,  the  same  amount  of 
evidence  is  not  required  to  disprove 
its  denials  as  in  other  cases.  State 
Bank  v.  Edwards  k  Walke,  20  Ala. 
512. 

2.  The  answer  of  a  corporation,  un- 
der its  corporate  seal  only,   denying 


the  allegations  of  the  bill,  is  not  suf- 
ficient to  authorize  the  dissolution  of 
an  injunction.  Griffin  v.  State  Bank, 
17  Ala.  258.  (Overruling  Hogan  v. 
Branch  Bank  at  Decatur,  10  Ala.  485. 

II.  Charter  ;  Amendment,  and  Forfei- 
ture OF. 

3.  After  the  charter  of  a  corporation 
is  declared  forfeited,  it  can  do  no  act 
by  which  rights  can  be  acquired,  nor 
can  it  maintain  a  suit  to  enforce  rights 
which  were  acquired  during  the  ex- 
istence of  its  charter,  unless  its  power 
and  capacity  for  that  purpose  are  con- 
tinued by  statute  after  its  corporate 
existence  is  ended.  Saltmarsh  v.  P.  if 
M.  Bank,  17  Ala.  761. 

4.  An  incorporated  town  retains  its 
corporate  capacity  until  its  charter 
is  declared  forfeited  in  a  direct  judi 
cial  proceeding  :  it  cannot  be  held,  in 
any  collateral  proceeding,  to  have  for- 
feited its  charter  bj^  non-user.  Harris 
V.  Nesbit,  24  Ala.  398. 

5.  "Where  a  municipal  corporation 
is  purely  political  in  its  character,  and 
intended  solely  for  the  local  govern- 
ment of  a  city,  its  charter  may  be 
amended,  and  its  name  changed,  while 
the  corporation  itself  remains  the 
same  The  State,  ex  rel.  Waring,  v. 
Mayor  fyc.  of  Mobile,  24  Ala.  701. 

6.  Where  a  statute  does  not,  in  ex- 
press terms,  annul  a  right  or  power 
given  to  a  corporation  by  a  former 
act,  but  only  confers  the  same  (with 
additional)  rights  and  powers  upon  it 
by  a  new  name,  the  latter  act  does  not 
repeal  the  former.     lb. 

7.  "Whether  the  legislature  may,  by 
statute,  declare  a  forfeiture  of  the 
charter  of  an  incorporated  company 
without  any  judicial  proceeding,  was 
made  a  question  in  this  case  ;  but  the 
court  waived  the  consideration  of  the 
question  as  iinnecessary,  and  only 
cited  the  authorities.  Mobile  and  Ohio 
Railroad  Co.  v.  The  State,  29  Ala.  573. 

8.  An  incorporated  company  may 
consent  to  a  forfeiture  of  its  charter, 
though  such  consent,  it  seems,  can  only 
be  given  by  all  the  stockholders  ;  and 
a  statute  which  declares  a  forfeiture, 
with  the  consent  of  the  company, 
does  not  impair  the  obligation  of  con- 
tracts,    lb. 
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III.  Liability  of  Directors,  and  Rights 
OF  Stockholders. 

9.  Th'i  directors  of  an  incorporated 
company,  in  whom  is  reposed  by  its 
constitution  an  enlarged  discretion  in 
the  management  of  its  business,  are 
responsible  to  the  stockholders  only 
for  good  faith  and  reasonable  diligence: 
a  mere  error  of  judgment  on  their 
part,  in  compromising  a,  debt  due  to 
the  company,  does  not  entitle  a  stock- 
holder to  any  relief  against  them  in 
equity.  Smith  v.  Prattville  Manufactur- 
ing Co.,  29  Ala.  503. 

10.  Although  a  court  of  equity  will 
interfere  on  the  application  of  a  stock- 
holder in  an  incorporated  company, 
and  compel  the  directors  to  exercise 
the  discretion  i:eposed  in  them  as  to 
the  declaration  of  dividends,  if  they 
improperly  fail  or  refuse  to  exercise 
it ;  yet,  where  the  constitution  of  the 
company  provides  that  the  directors 
"shall  make  such  dividends,  and  such 
only,  as  in  their  discretion  they  may 
think  the  true  interests  of  the  com- 
pany will  warrant  and  allow,"  and  it  is 
shown  that  the  directors  did  act  upon 
the  application  of  the  stockholder, 
and  refused  to  declare  a  dividend,  be- 
cause they  thought  the  true  interests 
of  the  company  would  not  warrant  it, 
equity  will  not  control  their  action, 
unless  they  are  proved  to  have  been 
guilty  of  bad  faith,  a  willful  abuse  of 
their  discretion,  or  willful  neglect  or 
breach  of  duty.     lb. 


.»  «  m^m  » 


COSTS. 

1.  Full  costs  will  not  be  decreed  to 
a  successful  appellant,  when  the  error, 
for  which  the  decree  is  reversed, 
might  have  been  remedied,  it  the  ob- 
jection had  been  raised  in  the  primai'y 
court.  Frowner  v.'  Johnson,  20  Ala. 
411. 

2.  Where  a  bill  was  filed  to  enjoin 
a  judgment  at  law,  founded  on  a  gam- 
ing consideration,  rbore  than  seven 
years  after  its  rendition,  and  no  excuse 
was  shown  for  the  delay,  all  the  costs 
were  imposed  on  the  complainant, 
although  the  judgment  was  enjoined. 
Paulding  v.  Watson  and  Eidson,  21 
Ala.  279. 


.3.  Under  a  bill  filed  by  an  executor, 
asking  the  direction  of  the  court  an  to 
the  construction  of  the  will  and  tho 
validity  of  certain  trusts  created  hj  it, 
ho  was  taxed  with  the  costs,  "to  be 
allowed  him  on  final  settlement  out 
of  the  estate."  Atwood's  Heirs  v.  Beck, 
21  Ala.  .590. 

4.  Costs  cannot  be  decreed  against 
an  executor  or  administrator,  for  costs 
which  accrued  during  the  lifetime  of 
his  testator  or  intestate,  in  a  suit  to  . 
which  he  was  a  mere  formal  party  in 
right  of  his  wife.  Colvin  v.  Owens,  22 
Ala.  782. 

5.  The  chancellor's  decree  being 
reversed  on  error,  and  the  complain- 
ants held  entitled  to  relief  against 
one  of  the  defendants,  the  costs  of  the 
appellate  court  were  apportioned  ;  one 
half  being  tax6d  against  the  complain- 
ants, and  the  other  half  against  the 
unsuccessful  defendant.  Tyus  v.  De- 
Jarnette,  26  Ala.  280. 

6.  A  bill  for  divorce,  filed  by  the 
wife,  having  been  dismissed,  on  the 
ground  that  both  parties  were  in  fault, 
the  costs  were  equally  divided.  David 
V.  Damd,  27  Ala.  222. 

7.  The  chancellor  having  granted  a 
divorce  to  the  wife,  and  his  decree 
being  reversed  on  error,  on  account  of 
the  insufficiency  of  the  evidence,  the 
costs  of  the  appellate  court  were  im- 
posed on  the  next  friend  of  the  wife, 
and  the  costs  of  the  court  below  on  the 
husband.  Mosser  v.  Mosser,  29  Ala. 
313. 

8.  A  bill  for  the  rescission  of  a  con 
tract  on  the  ground  of  fraud,  where 
the  evidence  only  showed  an  honest 
mistake,  being  dismissed  on  account 
of  the  variance  between  the  allega- 
tions and  proof,  the  costs  were  impos- 
ed on  the  complainant.  Williams  v. 
Sturdevant,  27  Ala.  598. 

9.  A  bill  for  the  specific  performance 
of  a  contract  being  dismissed  on  error, 
but  without  prejudice,  on  account  of 
a  variance  between  the  allegations 
and  proof,  the  costs  were  equally 
divided.  Williams  v.  Bai'nes,  28  Ala. 
613. 

10.  A  bill  filed  by  a  married  woman, 
to  protecther  separate  estate  in  certain 
slaves  from  the  judgment  creditors  of 
the  grantor,  being  dismissed  on  errpr, 
but  without  prejudice,  on  account  of  a 
variance"  between  the   allegations  and 
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proof,  tlie  costs  were  imposed  on  lier 
next  friend.  Cmbb's  Adinr  v.  Thomas, 
25  Ala.  212. 

11.  Wliere  both  parties  assigned 
error,  and  each  succeeded  on  some  of 
his  assignments,  the  costs  of  the  ap- 
pellate court  were  divided,  and  the 
costs  of  the  primary  court  followed 
the  decree  of  the  chancellor.  Love 
13.  Graham,  25  Ala.  187. 

12.  On  the  trial  of  an  issue  at  law, 
to  test  the  validity  of  a  will,  judgment 
for  the  costs  being  erroneously  ren- 
dered against  the  lieir,  and  also  certi- 
fied to  the  chancellor,  by  whom  they 
were  decreed  against  the  heir,  the 
error  in  the  judgment  works  no  injury. 
Dahbs  V.  Dabbs,  27  Ala.  646. 

13.  The  defendant  having  offered, 
before  the  filing  of  the  bill,  all  the  re- 
lief which  the  complainant  obtained 
imder  the  decree,  the  entire  costs 
were  imposed  on  the  complainant. 
Gallagher  v.  Witherington,  29  Ala.  420. 

14.  When  an  execution  against  the 
unsuccessful  party  in  the  appellate 
court  is  returned  "no  property,"  and 
execution  against  the  successftil  party 
thereupon  issued,  for  the  costs  occa- 
sioned by  himself,  and  returned  "sat- 
isfied," an  alias  may  be  subsequently 
issued  against  the  unsuccessful  2)arty. 
Montgomery  v.  Montgomery,  20  Ala 
350. 


CREDITORS'  BILL. 

I.  When  it  Lies,  and  what  may  be 

Subjected  by  it. 

II.  Pleadings,  and  Practice. 

III.  Decree. 


I.  When  it  Lies,  and  what  may  be 
Subjected  by  it. 

1.  A  simple-contract  creditor,  with- 
out a  lien,  cannot  come  into  equity  for 
the  collection  of  his  debt.  Turney's 
Adm'r  v.  Morrow,  26  Ala.  339. 

2.  The  general  rule  is,  that  to  entitle 
a  creditor  to  the  assistance  of  chance- 
ry upon  an  allegation  of  fraud  in  his 
debtor,  he  must  stand  as  a  creditor 
with  a  lien,  or  must  have  exhausted 
his  legal  remedies  ;  Ijut  this  rule  does 


not  apply  to  the  administration  of 
estates,  in  relation  to  which  courts  of 
chancery  have  jurisdiction,  by  virtue 
of  their  original  powers,  in  the  direc- 
tioai  and  control  of  executors  and  ad- 
ministrators, in  decreeing  distribution 
of  assets,  and  in  protecting  the  rights 
of  creditors  generally.  Phans  v. 
Leachman,  20  Ala.  662. 

3.  Nor  docs  the  rule  apply,  where 
a  creditor  seeks  to  charge  his  debtor's 
fraudulent  grantee  as  executor  de  son 
tort,  and  to  obtain  satisfaction  of  his 
debt  out  of  property  which  the  defend- 
ant, being  bound  by  the  fraud  of  the 
decedent,  cannot  administer  as  the 
rightful  representative.  Watts  v.  Gayle 
cy  Bower,  20  Ala.  817. 

4.  The  note-holders  of  a  foreign 
bankjng  corporation,  which  has  sus- 
pended paymentand  become  insolvent, 
may,  without  first  obtaining  a  judg- 
ment at  law,  proceed  in  equity  against 
the  bank,  its  directors,  stockholders, 
and  agents  ;  charging  them  with  fraud 
and  misapplication  of  the  assets,  and 
seeking  a  discovery  and  account. 
Bank  of  St.  Mary's  v.  St.  John,  Powers 
^  Co.,  25  Ala.  566. 

5.  If  a  bank,  on  the  eve  of  insolven- 
cy, having  notes  out  which  it  cannot 
redeem,  and  a  large  claim  on  a  solvent 
stockholder  for  money  lent,  extends 
his  debt,  by  taking  his  notes,  at  two 
and  three  years,  with  its  president  as 
sole  surety, — this  is  a  fraud  on  its 
creditors,  which  entitles  them  to  pro- 
ceed in  equity  directly  against  such 
debtor,  -without  a  judgment  at  law  or 
process  of  garnishment.     lb. 

6.  A  ward  may  come  into  equity, 
against  the  heirs  and  personal  repre- 
sentatives of  a  deceased  surety  on  his 
guardian's  bond,  to  enforce  satisfaction 
of  a  decree  against  the  guardian,  ob- 
tained after  the  death  and  distribution 
of  the  estate  of  such  surety,  on  which 
an  execution  has  been  issued  and  re- 
turned "no  property  ;"  and  if  the  sur- 
viving surety  is  insolvent,  it  is  not 
necessary  that  the  legal  remedy  against 
him  should  be  first  exhausted.  Moore 
V.  Wallis,  18  Ala.  458. 

7.  The  equitable  remedj'  against  a 
married  woman,  to  subject  her  sepa- 
rate estate  to  the  i^ayment  of  debts 
contracted  by  her  jointly  with  her 
husband,'  is  independent  of  the  legal 
remed}^  against  the  husband,  and  wvaj 
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be  resorted  to  witliout  first  exhausting 
sueli  legal  remedy.  Bradford  and 
Wife  V.  Greenwaij,  Henrij  ^  Smilli,  17 
Ala.  797. 

8.  Where  a  husband  convej-ed  his 
entire  property,  consisting  of  slaves 
and  other  personalty,  to  a  trustee,  in 
trust,  after  the  payment  of  all  the 
debts  which  he  then  owed,  "for  the 
Bole  and  exclusive  use,  benefit,  main- 
tenance and  support  of  his  wife  and 
children,  free  from  all  debts  and  lia- 
bilities afterwards  to  be  contracted  by 
himself,  to  be  held,  used  and  enjoyed, 
without  division  or  distribution,  until 
his  death ;  and  after  his  death  the 
said  estate  to  vest  absolutelj^  dis- 
charged from  the  trust,  in  his  said 
wife  and  children,  in  equal  parts,  share 
and  share  alike  ;"  and  a  creditor  filed 
a  bill  against  the  trustee  and  benefi- 
ciaries, to  enforce  the  collection  of  a 
note  executed  by  the  wife  for  necessa- 
ries furnished  to  her  and  her  children, — 
held,  that  the  corpus  of  the  trust  pro- 
perty could  not  be  sold,  during  the 
life  of  the  husband,  for  the  satisfaction 
of  the  debt,  but  the  wife's  share  of  the 
profits  might  be  separated  and  sub- 
jected ;  and  that  the  property  could 
not  be  hired  out  for  the  purpose 
of  raising  a  fund,  since  this  would 
violate  the  rights  of  the  children. 
Collins  V.  Lavenberg  ^  Co.,  19  Ala.  682. 

9.  Where  a  judgment  creditor  of 
one  E.  T.  R.  sought  to  subject  his 
debtor's  interest  in  certain  slaves, 
which  had  been  bequeathed  to  W.  R. 
upon  the  following  trusts  :  "To  have 
and  to  hold  the  same  in  trust  for  the 
benefit  of  E.  T.  R.,  but  not  to  be  sub- 
ject to  the  payment  of  any  debt  that 
he  may  owe,  nor  shall  the  rents  and 
profits  of  the  land  or  the  hire  of  the 
slaves  be  applied  for  the  same  object, 
but  the  same  shall  be  held  for  the  use 
and  benefit  of  the  said  E.  T  R.  and 
his  family,  during  the  term  of  his 
natural  life ;  and  from  and  after  his 
death,  to  the  use  of  such  persons  as 
the  same  may  be  devised  and  bequeath- 
ed by  the  said  E.  T.  R  in  his  will ; 
and  in  the  event  no  will  shall  be  made, 
then  to  the  heirs-at-law  of  the  said 
E.  T.  R.  ;"^aud  proved  that  the  testator, 
after  making  his  will,  had  verbally  re- 
quested W.  R.  to  give  E.  T.  R.  a'  cer- 
tain warehouse  and  ten  acres  of  land, — 
that  W.  R.  afterwards  refused  to  com- 


ply with  this  request,  but  permitted 
E.  T.  R.  to  reiit  out  the  property  and 
receive  tlie  rent  for  several  years ; 
that  one  of  the  tenants  executed  his 
note  for  the  rent,  payable  to  W.  R., 
together  with  a  mortgage  on  two 
slaves-  as  security ;  that  the  slaves 
were  sold  under  the  mortgage,  and 
bought  in  by  W.  li.,  who  afterAvards 
delivered  them  to  E.  T.  R. ;  and  that 
E.  T.  R.  purchased  three  negroes  from 
W.  R.,  which  were  to  be  paid  for  out 
of  the  trust  estate,  but  the  pturchase- 
money  had  not  been  paid, — held,  that 
the  debtor  had  such  an  interest,  in 
that  portion  of  the  propert}'  from  the 
employment  of  which  a  revenue  was 
to  be  derived,  as  might  be  separated 
and  subjected  to  the  payment  of  his 
debts  ;  that  the  three  negroes  purchas- 
ed from  W.  R.  were  properly  taken 
into  the  estimate  in  stating  the  account; 
that  the  legal  title  to  the  .  slaves 
purchased  under  the  mortgage  did 
not  vest  in  the  debtor  until  the  delive- 
ry to  him,  and  luitil  that  time  he  had 
not  such  an  interest  in  them  as  could 
be  subjected  by  his  creditors.  Ruge- 
ly  ^  Harrison  v.  Robinson,  19  Ala.  404. 
10.  A  bequest  to  a  trustee,  "for  the 
use  and  benefit"  of  the  testator's  son 
Thomas,  contained  these  provisions  ; 
The  property  was  to  be  held,  used 
and  managed  by  the  trustee,  who  was 
also  empowered,  with  the  assent  of 
said  Thomas,  to  sell  the  slaves,  and  to 
re-invest  the  proceeds  of  sale  in  other 
property  to  be  held  on  the  same  trusts. 
The  trustee  was  expressly  forbidden 
to  pay  any  of  the  debts  of  the  said 
Thomas,  and  was  directed  "to  pay  over 
to  him,  from  time  to  time,  suck  part 
of  the  income  of  said  trust  estate  (or 
the  whole  thereof,  if  required)  as  may 
be  necessary  for  the  comfortable  and 
reasonable  support  of  the  said  Thomas, 
and  of  his  wife  and  children,  should 
he  have  any, — the  same  to  be  used  by 
the  said  Thomas."  On  the  death  of 
Thomas,  the  property  was  to  be  dis- 
posed of  in  such  manner  as  he  might 
by  his  last  will  and  testament  direct ; 
if  he  died  intestate,  leaving  a  wife  or 
child,  the  property  Avas  to  be  deliver- 
ed over  to  them  ;  and  if  he  left  neither 
wife  nor  child,  it  was  to  return  to  the 
testator's  estate,  and  be  disti-ibuted  as 
though  no  such  bequest  had  ever  been 
made.     At  the  time  of  the  testator's 
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death,  Thomas  was  uomarried,  but 
subsequently  married  ;  and  his  wife 
was  living  when  a  creditor  filed  a  bill 
to  subject  the  property  to  the  pay- 
ment of  his  debt.  Held,  that  neither 
the  property,  nor  any  portion  of  the 
income,  could  be  subjected  to  the 
payment  of  his  debts.  Rill  and  Wife  v. 
McRae,  27  Ala.  175. 

11.  Where  a  husband  purchases 
property  with  his  individual  means, 
and  takes  the  title  in  his  own  name  as 
trustee  for  his  wife  and  children,  such 
property  will  be  subjected  to  the  pay- 
ment of  his  debts,  on  a  deficiency  of 
other  assets  ;  and  in  such  case  his  per- 
sonal representative  must,  if  necessary 
to  supply  the  deficiency,  account  for 
the  rents  and  profits  of  the  realty,  and 
for  the  hire  of  the  personalty,  from 
the  service  of  the  bill.  Pharis  v. 
Leachman,  20  Ala.  662. 

12.  Where  a  husband  purcliases 
and  holds  bank-stock  in  his  own  name, 
as  trustee  for  his  wife,  although  this 
will  be  held,  as  against  his  personal 
representative,  a  valid  gift  to  the  wife  ; 
yet  he  may  revoke  it  at  any  time 
during  his  life,  and  a  court  of  equity 
will  subject  it  to  the  payment  of  his 
debts.  Gannard  v.  Eslava,  20  Ala. 
732. 

13.  Where  slaves  are  sent  home 
with  a  newly  married  couple  by  the 
wife's  father,  and  the  husband  elects 
to  treat  and  hold  them  as  the  property 
of  his  wife,  he  is  not  thereby  estop- 
ped from  asserting  title  in  himself, 
nor  are  his  creditors,  after  his  death, 
thereby  precluded  from  subjecting 
them  to  the  payment  of  his  debts. 
Burnett  v.  Branch  Bank  at  Mobile,  22 
Ala.  642. 

14.  Where  slaves  are  purchased  by 
the  husband,  partly  with  his  own 
money,  and  a  bill  of  sale  taken  to  him- 
self as  trustee  for  his  wife,  he  has 
such  an  interest  in  them  as  may  be 
subjected  to  the  payment  of  his  debts  ; 
but  his  creditors  must  file  a  bill  for 
that  purpose,  to  ascertain  and  sepa- 
rate his  interest  from  that  of  his  wife. 
Bridges  ^  Co.  v.  Phillips,  25  Ala.  136  ; 
Love  V.  Graham,  25  Ala.  187. 

15.  Where  a  married  woman  is  au- 
thorized, by  special  statute,  "to  take, 
receive,  and  hold,  by  gift,  purchase,  or 
inheritance,  any  property,  real  or  per- 
sonal, free  from  the  molestation,  hin- 


derance,  or  authority  of  her  husband, 
and  free  from  any  liability  to  pay  his 
debts  or  contracts,  and  to  dispose  of 
the  same  by  will,  gift,  or  sale,  in  the 
same  manner  as  if  she  were  a  feme 
sole," — the  remedy  of  her  creditor,  to 
subject  her  estate  to  the  payment  of 
his  debt,  is  by  bill  in  equit}-.  Hatton 
V.  Wier,  19  Ala.  121 . 

16.  When  property  is  settled  upon 
a  married  woman,  by  a  decree  of  the 
chancery  court,  under  the  provisions 
of  the  "married-women's  law"  of  1846, 
for  the  sole  and  separate  use,  support 
and  maintenance  of  her  and  her  family, 
she  may  create  a  charge  upon  it  during 
coverture,  which  may  be  enforced, 
after  her  death,  by  a  sale  of  the  entire 
property  under  a  decree  of  the  court. 
Blevins  v.  Buck,  26  Ala.  292. 

17.  Where  an  insolvent  debtor  con- 
veys his  land  to  one  of  his  creditors, 
by  a  deed  which  is  fraudulent  and 
void  as  to  his  other  creditors  ;  and 
such  fraudulent  grantee  has  sold  the 
land  to  a  hona-fide  purchaser  for  valu- 
able consideration,  who  is  not  made 
a  party  to  the  bill  filed  by  the  other 
creditors,  the  land  itself  cannot  be 
subjected  to  the  complainant's  de- 
mands ;  but  the  proceeds  of  sale,  in 
the  hands  of  the  fraudulent  grantee, 
may  be  subjected  ;  and  so  far  as  any 
portion  of  the  money  can  be  traced 
into  other  property  purchased  or  ex- 
changed by  him,  a  court  of  equity 
will  fasten  a  trust  upon  it  in  favor  of 
the  creditors.  Bryant  v.  Young,  21 
Ala.  264. 

18.  A  distributee's  undivided  inter- 
est in  an  unsettled  estate  may  be  set 
apart  in  equity  by  his  judgment  credi- 
tor, and  subjected  to  the  satisfaction 
of  his  debt ;  but  in  order  to  do  this, 
it  is  necessary  to  proceed  tO'  a  final 
settlement  of  the  administration,  and 
to  separate  the  distributive  share  of 
the  debtor,  before  a  final  decree  can ' 
be  rendered  for  its  condemnation. 
Lang  V.  Brown,  21  Ala.  179. 

19.  Property  in  the  hands  of  a  lega- 
tee may,  if  the  other  assets  prove  in- 
sufficient, be  subjected  in  equity  to 
the  payment  of  the  testator's  debts. 
Sanders  v.  Godley,  23  Ala.  473. 

20.  The  entire  assets  of  a  partner- 
ship are,  in  equity,  subject  to  the  pay- 
ment of  its  debts.  Coster's  Executors 
V.  Bank  of  Georgia,  24  Ala.  37. 
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II.  Pleadings,  and  Practice. 

21.  If  the  complainant  has  a  lien 
upon  two  funds  for  the  security  of  his 
debt,  and  seeks  to  condemn  one  of 
them,  his  bill  is  not  demurrable  be- 
cause it  fails  to  show  what  dispo- 
sition has  been  made  of  the  other. 
Chapman  v.  Hamilton,  19  Ala.  121. 

22.  A  creditors'  bill,  filed  by  the 
beneficiaries  for  the  settlement  of  a 
deed  of  trust,  which  required  that  the 
secured  creditors  should  assent  to  it 
within  six  months,  must  allege  that 
the  complainants  assented  to  the  deed  ; 
but  an  allegation,  that  they  "have  con- 
sented to  the  provisions  of  said  deed," 
is  sufficient.  Colgin  v.  Redman,  20 
Ala.  650. 

23.  The  rule  requiring  the  dismissal 
of  the  whole  bill,  if  any  one  of,  the 
complainants  fails  to  piake  out  his 
case,  has  never  been  stringently  ap- 
plied to  creditors'  bills  ;  and  unless 
the  misjoinder  will  aff"ect  the  propriety 
of  the  bill,  the  objection  will  not  be 
allowed  to  prevail  in  any  case,  when 
taken  for  the  first  time  at  the  hearing. 
lb. 

24.  If  objection  for  misjoinder  of 
complainants  in  creditors'  bills  is  al- 
lowable, it  should  be  taken  by  demur- 
rer ;  and  the  cases  are  very  rare,  if 
they  exist  at  all,  in  which  a  demurrer 
on  that  ground  will  be  sustained,     lb. 

25.  .The  distributees  of  the  estate 
are  not  necessary  parties  to  a  bill  filed 
by  a  creditor  against  the  executor  de 
son  tort  of  his  deceased  debtor,  to 
reach  property  fraudulently  conveyed 
by  the  debtor  in  his  lifetime.  Watts 
V.  Gaijle  ^  Bower,  20  Ala.  817. 

26.  But  all  the  distributees  are  nec- 
essary parties  to  a  bill  which  seeks  to 
subject  the  undivided  interest  of  a  dis- 
tributee to  the  payment  of  debts. 
Chapman  v.  Hamilton,  19  Ala.  121. 

27.  The  nominal  plaintiff  in  a  judg- 
ment at  law  is  not  an  indispensable 
party  to  a  bill,  filed  by  the  person  for 
whose  use  it  was  recovered,  to  subject 
to  its  satisfaction  property  in  the 
hands  of  the  debtor's  legatees.  San- 
ders v.,  Godley,  23  Ala.  473. 

28.  Where  the  property  is  bequeath- 
ed to  one  for  life,  with  remainder  to 
her  children,  the  remainder-men  are 
necessary  parties  to  the  bill.     lb. 

29.  Where  the  judgment  sought  to  be 


collected  was  rendered  against  the 
debt.jr's  executor,  and  the  bill  allege^ 
that  the  executor  and  his  surotieB 
were  insolvent  from  the  rendition  of 
the  judgment  until  his  death,  his  per- 
sonal representative  is  not  a  necessary 
party  to  the  lull.     lb. 

30.  If  the  creditor  seeks  to  follow 
the  proceeds  of  his  debtor's  land.s,  in 
the  hands  of  a  fraudulent  grantee,  a 
hona-fide  purchaser  from  such  grantee 
is  not  a  necessary  party  to  the  bill. 
Bryant  v.  Young,  21  Ala.  264. 

31.  Where  the  bill  seeks  to  subject 
the  separate  estate  of  a  married  wo- 
man to  the  payment  of  a  note  executed 
during  coverture,  one  who  signed  the 
note  as  co-maker  with  her,  though  he 
would  be  a  proper  party  to  the  bill, 
is  not  an  indispensable  party,  when  it 
is  alleged  that  he  is  a  non-resident, 
and  has  no  property  in  this  State. 
Ozley  V.  Relheimer,  26  Ala.  332. 

32.  The  wife's  children  are  not  nec- 
essary parties  to  a  bill,  filed  after  her 
death,  to  subject  personal  property' 
settled  upon  her,  under  the  provisions 
of  the  "married-women's  law"  of  1846, 
to  the  payment  of  a  charge  created  by 
her  during  coverture.  Blevins  v.  Buck. 
26  Ala.  292. 

33.  Transferror  and  transferree  may 
join  in  a  bill  to  enforce  payment,  out 
of  the  wife's  separate  estate,  of  a  note 
executed  by  husband  and  wife,  and 
transferred  for  valuable  consideration 
by  delivery  merely,     lb. 

34.  Where  the  bill  seeks  to  subject 
certain  real  and  personal  propert\\ 
alleged  to  have  been  fraudulently  con- 
veyed by  the  debtor  to  a  trustee  for 
his  wife  and  children,  and  the  settle- 
ment of  his  estate  as  insolvent  is  pend- 
ing in  the  probate  court,  his  adminis- 
trator is  a  proper  party  defendant  to 
the  bill.  Pilaris  v.  Leachman,  20  Ala. 
662. 

35.  Although,  as  a  general  rule,  to 
enable  the  creditor  of  a  bankrupt  to 
maintain  a  suit  in  equity  for  the  pur- 
pose of  subjecting  to  the  satisfaction 
of  his  debt  property  belonging  to  the 
bankrupt,  he  must  allege  some  collu- 
sion between  the  assignee  and  bank- 
rupt, or  that  the  assignee  refuses  to 
bring  suit ;  yet,  where  the  assignee 
has  neglected,  for  more  than  five  years, 
to  institute  proceedings  for  the  con- 
demnation of  the  bankrupt's  interest 
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in  certain  trust  proi-)erty  which  was 
not  surrendered  in  his  schedule,  and 
in  the  meantime,  a  creditor  has  ferret- 
ed out  that  interest,  and  has  obtained 
a  decree,  after  a  protracted  litigation, 
subjecting  it  to  the  satisfaction  of  his 
debt,  the  assignee  will  be  presumed 
to  have  abandoned  his  claim.'  Rugehj 
^  Harrison  v.  Rohinson,  19  Ala.  404. 

36.  In  such  case,  neither  the  banl>;- 
rupt  himself,  his  trustee, nor  the  other 
beneficiaries  in  the  trust  property, 
cannot  take  advantage  of  his  discharge 
in  bankruptcy  as  a  bar  or  defense  to 
the  suit.     lb. 

37.  The  other  creditors  of  the  bank- 
I'upt  are  not  necessary  parties  to  such 
a  bill.     lb. 

38.  Nor  is  it  necessary  or  proper,  in 
stating  the  account  of  the  trust  proper- 
ty, in  order  to  separate  and  ascertain 
the  debtor's  interest  in  the  proceeds 
[vide  supra,  9,)  that  any  allowance 
should  be  reported  for  his  family,     lb. 

39.  If  the  president  of  a  foreign 
bank  is  required  by  its  charter  to  be 
a  resident  of  the  State  in  which  it  is 
located,  he  cannot,  when  sued  here  by 
its  creditors,  be  heard  to  deny  the 
character  in  which  he  held  himself 
out  to  the  world,  nor  to  aver  that  he 
was  not  qualified  to  hold  that  office  by 
reason  of  his  residence  in  another 
Statfe.  Bank  of  St.  Marifs  v.  St.  John, 
Fmers  ^  Co.,  25  Ala.  566. 

III.  Decree. 

40.  Where  the  debtor  sells  to  his 
judgment-creditor,  •  at  a  stipulated 
price,  certain  slaves  to  which  he  has 
no  title,  under  an  agreement  that  the 
price  is  to  be  credited  on  the  judg- 
ment, unless  the  slaves  should  be  lost 
to  the  creditor  from  defect  of  title,  in 
which  event  onlj^  the  hire  for  the  time 
during  which  they  continued  in  the 
creditor's  possession  was  to  be  credit- 
ed on  the  judgment ;  and  the  slaves 
are  afterwards  recovered  from  the 
creditor,  in  an  action  of  trover  by  the 
legal  owner,  together  with  damages 
from  the  time  they  went  into  his  pos- 
session, the  debtor  is  not  entitled  to  a 
credit  for  the  hire.  Pharis  v.  Leach- 
man,  20  Ala.  662. 

41.  Under  a  bill  filed  by  the  credi- 
tors of  a  railroad  company,  to  subject 
equitable  assets  in  the  hands  of  its 


debtors,  if  such  debtors  do  not  offer 
to  bring  the  money  into  court,  but  en- 
gage in  a  protracted  litigation  respect- 
ing it,  and  insist  upon  their  right  to 
retain  it  both  as  against  the  company 
and  its  creditors,  they  are  properlj'- 
chargeable  with  interest  on  the  bal- 
ance due  from  them  to  the  company. 
Godwin  v.  McGehee,  19  Ala.  468. 

42.  A  debtor  placed  certain  rail- 
road bonds  in  the  hands  of  his  surety, 
the  proceeds  of  which,  when  collect- 
ed, were  to  be  applied  to  the  payment 
of  the  debts  for  which  the  surety  was 
bound.  The  railroad  company  being 
insolvent,  certain  of  its  creditors  filed 
a  bill  against  its  stockholders  and 
other  debtors,  to  enforce  satisfaction 
of  their  judgments.  Before  the  service 
of  process  on  the  surety,  he  had  paid 
some  of  the  debts  for  which  he  was 
bound,  and  subsequently  the  whole 
amount  of  the  assigned  bolids  was 
transferred  to  his  credit  on  the  books 
of  the  company.  Afterwards,  on  set- 
tlement with  his  principal,  the  surety 
accounted  for  the  bonds  at  fifty  cents 
on  the  dollar,  which  was  their  market 
value.  Held,  that  the  surety  was  en- 
titled, as  against  the  complainants,  to 
a  credit  for  the  amount  paid  by  him 
for  his  principal  before  the  service  of 
the  subpana ;  but  that  his  right  of  re- 
tainer, as  against  them,  only  extended 
to  the  amount  actually  paid  by  him, 
and  was  not  affected  by  the  deprecia- 
tion in  the  market  value  of  the  bonds, 
nor  by  the  settlement  with  his  princi- 
pal,    lb. 

43.  Where  the  bill  seeks  to  subject 
a  distributee's  midivided  interest  in 
an  imsettled  estate,  which  renders  a 
final  settlement  of  the  administration 
necessary,  an  account  of  the  adminis- 
tration should  be  taken  by  the  master, 
as  on  final  settlement  in  the  probate 
court ;  and"  when  this  is  done,-  the 
chancellor  should  decree  distribution 
among  the  parties  interested,  in  a 
manner  conformable  as  nearly  as  prac- 
ticable to  that  pointed  out  by  the  stat- 
ute for  the  government  of  the  probate 
court,  and  then  direct  the  sale  of  so 
much  of  the  distributee's  interest  as 
shall  be  sufficient  to  satisfy  the  com- 
plainant's demand.  Lang  v.  Brown, 
21  Ala.  179. 

44.  Where  the  bill  seeks  to  subject 
the  widow's  undivided  interest  in  her 
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husband's  estate,  of  which  she  is  ad- 
ministratrix, and  to  set  aside  as  fraud- 
nlent  a  deed  conveying  her  interest 
in  tlie  estate  to  her  children,  who 
were  the  other  distributees  ;  to  which 
bill  the  widow,  individually  and  as  ad- 
ministratrix, and  all  the  other  dis- 
tributees, are  made  defendants, — a  de- 
cree, directing  "the  defendants"  to 
pay  into  court  the  amount  of  the  com- 
plainant's debt,  and  awarding  execu- 
tion against  them  in  default  of  payment, 
is  erroneous.     lb. 

45.  Where  the  bill  seeks  to  subject 
property  in  the  hands  of  the  debtor's 
legatees,  all  the  legatees  who  are  be- 
fore the  court  must  contribute  their 
proportion  :  a  money  decree  against 
two  legatees  jointly,  one  of  whom  has 
only  a  life  estate,  with  remainder  to 
her  children,  who  are  also  parties  to 
the  bill,  is  erroneous.  Sanders  v. 
Godley,  23  Ala.  473. 

46.  Where  the  bill  seeks  to  subject 
the  separate  estate  of  a  married  wo- 
man, and  its  annual  proceeds  are  in- 
sufficient to  discharge  the  debt,  within 
a  reasonable  time,  a  sale  of  the  pro- 
perty itself  may  properly  be  decreed. 
Bradford  and  Wife  v.  Greenway,  Henry 
^  Smith,  17  Ala.  797. 

47.  But,  where  such  separate  estate 
is  created  by  deed,  conveying  the 
property  to  a  trustee  "for  the  sole 
and  exclusive  use,  benefit,  maintenance 
and  support"  of  the  grantor's  wife  and 
children,  "to  be  held,  used  and  enjoy- 
ed, without  division  or  distribution, 
until  his  death  ;  and  after  his  death, 
the  said  estate  to  vest  absolutely,  dis- 
charged from  the  trust,"  in  his  said 
wife  and  children,  "in  equal  parts, 
share  and  Share  alike," — the  property 
itself  can  neither  be  sold  not  hired 
out  during  the  life  of  the  grantor,  but 
the  wife's  share  in  the  profits  may  be 
separated  and  subjected,  Collins  v. 
Lavenberg  ^'  Co.,  19  Ala.  682. 

48.  Where  the  bill  is  filed  against 
an  insolvent  banking  corporation,  its 
directors  and  stockholders,  seeking  to 
hold  them  liable  on  the  bank-notes 
held  by  complainants,  they  are  liable 
only  for  the  amount  of  the  notes  and 
interest,  and  not  for  statutory  damages 
on  a  substituted  draft  which  was  pro- 
tested for  non-payment.  Bank  of  St. 
Marfs  V.  St.  John,  Po^sers  I)'  Co.,  25 
Ala.  566. 
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49.  A  decree  will  not  bo  reversed 
on  error,  because  the  defendant  who 
has  in  his  hands  the  fund  souglit  to  be 
condemned,  is  sued  as  administrator 
instead  of  guardian,  when  it  appears 
that  the  estate  has  been  settled,  that 
all  the  parties  interested  in  the  fund 
are  before  the  court,  and  that  no  injury 
has  been  done  to  any  one.  Chapman 
V.  Hamilton,  19  Ala.  121. 

CROSS  BILL. 
See  Bill,  II. 

»^»«*--— 


DECREES. 

I.  Form  and  Requisites. 

1.  Description  of  Parties. 

2.  Correspondence  with  Pleadings 
and  Proof. 

3.  Refunding  Bond  in  favor  of  Non- 
Resid&nts. 

4.  Other  Particulars. 

II.  CONCLUSIVEXESS  AND  EfFECT. 

in.  Execution. 

IV.  Decrees  Pro  Confesso. 

V.  Interlocutoky  Decrees. 


I.  Form  and  Requisites. 
1.  Description  of  Parties, 

1.  A  mistake  in  the  christian  name 
of  a  party  against  whom  a  decree  is 
rendered,  when  the  true  name  appears 
in  the  record,  is  a  mere  clerical  mis- 
prision, and  amendable  at  the  costs  of 
the  plaintiff  in  error.  McB room's 
Adm'r  v.  McBroom's  Creditors,  19  Ala. 
173. 

2.  A  decree  of  divorce,  rendered 
against  a  non-resident  defendant,  will 
not  be  held  fraudulent,  when  collate- 
rally impeached,  on  account  of  a  mis- 
nomer in  the  insertion  of  a  letter  as 
the  initial  of  a  middle  name,  when  the 
description  appears  otlierwise  suffi- 
ciently accurate,  and  it  is  not  alleged 
that  she  was  not  known  or  called  by 
that  name.  Harrison  v.  Harrison,  19 
Ala.  439. 
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3.  When  an  infant  defendant  to  a 
bill  of  revivor  is  described  as  the  de- 
ceased defendant's  "onlj'  infant  son, 
whcse  nanie  is  unknown,"  the  decree 
rendered  against  him  is  not  void  for 
uncertainty,  and  cannot  be  collaterally 
impeaclied  ;  especially,  when  the  in- 
fant, by  his  subsequent  bill  to  redeem 
lands  sold  under  the  decree,  shows 
that  he  is  the  person  against  whom 
the  bill  of  revivor  was  filed.  Preston 
V.  Dunn,  25  Ala.  507. 

2.  Correspondence  ivith  Pleadings  and 
Proof. 

4.  Relief  cannot  be  granted  for  mat- 
ters not  alleged  in  the  bill,  although 
they  may  be  apparent  from  other  parts 
of  the  pleadings  and  evidence.  Land 
and  Wifev.  Coivan,  19  Ala.  297  ;  Pauld- 
ing v.  Lee  and  Ivey,  20  Ala.  753  ;  Sand- 
ford  V.  Ochtalomi,  23  Ala.  669  ;  Steele  v. 
Mealing,  24  Ala.  285  ;  Spoor  v.  Phillips, 

27  Ala.  193";  Machem  v.  Machem,  28 
Ala.  374. 

5.  Nor  can  the  complainant  have  a 
decree  upon  the  case  established  by 
the  evidence,  when  it  is  inconsistent 
with  the  allegations  of  his  bill.  Skin- 
ner V.  Barney,  19  Ala.  698  ;  Crompton 
T.  Vasser,  19  Ala.  259  ;  Evans  v.  Bat- 
tle, 19  Ala.  398  ;  Aday  v.  Echols,  18 
Ala.  353 ;  Adams  v.  Garrett,  22  Ala. 
602  ;  Freeman  v.  Swan,  22  Ala.  106  ; 
Flake  ^'  Freeman  v.  Day  If  Co.,  22  Ala. 
132  ;  Sims  v.  McEwen's  AdmW,  27  Ala. 
184  ;  Williams  v.  Sturdevant,  27  Ala. 
598  ;  Williams  v.  Barnes,  28  Ala.  613  ; 
Crothers  v.  Lee,  29  Ala.  337  ;  Lockhart 
and  Wife  v.  Cameron,  29  Ala.  355  ; 
Charles  v.  Dubose,  29  Ala.  367. 

6.  This  rule,  requiring  a  correspon- 
dence between  the  allegations  and 
proof,  is  especially  strict  in  cases  for 
specific  execution  of  parol  contracts 
for  the  sale  of  land.     Williamsv.  Barnes, 

28  Ala.  613. 

7.  Where  the  alleged  contract  was, 
that  the  plaintiff  should  execute  his 
note  for  one  half  of  the  purchase- 
money  of  two  lots  bought  by  the  de- 
fendant, that  the  two  lots  should  be 
equally  divided  between  them  by  an 
east  and  west  line,  and  that  eachpai'ty 
shoidd  immediately  enter  into  the  pos- 
sion  of  his  half;  while  the  contract 
proved  contained  the  additional  stipu- 
lation, that  whenever  either  of  them 


wished  to  sell,  the  other  should  have 
the  preference  or  refusal, — held,  that 
the  variance  was  fatal.     lb. 

8.  And  where  the  bill  alleged  that 
payment  was  to  be  made  in  five  equal 
annual  instalments,  while  the  proof 
was  that  it  was  to  be  made  in  four  or 
five  annual  instalments,  and  it  appear- 
ed that  a  part  of  the  money  was  un- 
l^aid,  a  specific  performance  was  re- 
fused on  account  of  the  variance. 
Aday  v.  Echols,  18  Ala.  353. 

9.  But  the  failure  to  prove  an  alleged 
stipulation,  which  the  law  implies, 
is  no  variance ;  as  where  the  bill 
alleges  an  agreement  by  the  husband 
to  settle  property  on  the  wife  for  her 
sole  and  separate  use,  and  the  evidence 
fails  to  show  the  exclusiveness  of  the 
promised  gift.  Andrews  v.  Andrews, 
28  Ala.  432. 

10.  Under  a  bill  seeking  to  enforce 
an  express  trust,  alleged  to  have  been 
created  by  the  defendant's  agreement 
to  receive  and  collect  claims  for  the 
security  of  a  demand  due  R.  S.  ^  Co., 
proof  of  an  agreement  between  defend- 
ant and  the  debtor  of  R.  S.  &  Co.,  to  the 
effect  that  the  former  should  receive 
and  collect  the  claims,  and  should  pay 
the  proceeds  either  to  the  debtor  himself, 
or  to  Jhree  firms,  of  which  R.  S.  ^*  Co. 
ivas  one,  does  not  entitle  the  complain- 
ant to  a  decree.  Paulding  v.  Lee  and 
Ivey,  20  Ala.  753. 

11.  Where  the  bill  alleges  that  com- 
plainant's debtor  placed  certain  claims 
in  the  hands  of  defendant,  as  trustee, 
to  collect  and  apply  the  proceeds  to 
the  payment  of  complainant's  debt, 
which  was^then  in  defendant's  hands 
for  collection  ;  while  the  proof  shows 
that  complainant  received  the  claims  as 
a  payment,  pro  tanto,  of  his  debt,  and 
placed  them  for  collection  in  the  hands 
of  defendant  as  an  attorney-at-law,  the 
variance  between  the  allegations  and 
proof  is  fatal.  Crothers  v.  Lee,  29  Ala. 
337. 

12.  So,  also,  if  the  bill  alleges  that 
the  debtor  placed  the  claims  in  the 
hands  of  defendant,  as  trustee,  for  the 
benefit  of  the  complainant,  while  the 
proof  shows  that  they  were  so  placed 
in  his  hands  for  the  benefit  of  all  the 
debtor's  creditors,  the  variance  is 
fatal.    lb. 

13.  The  title  -of  the  assignee  of  a 
note,  in  a  bill  filed  jointly  with  his 
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assignor,  alleging  that  the  note  was 
assigned  as  collateral  security,  is  suffi- 
ciently established  by  proof  that  it 
was  assigned  in  liquidation  of  a  debt. 
McLane  ^  Ploiuman  v.  Riddle  Sf  Burt, 
19  Ala.  180. 

14.  Where  a  creditor's  bill,  seeking 
to  attach  and  subject  the  proceeds  of 
property  in  the  hands  of  a  fraudulent 
grantee,  alleged  that  the  property  be- 
longed to  the  firm  who  were  complain- 
ant's debtors,  while  the  proof  showed 
that  it  was  the  individual  property  of 
one  of  the  partners,  the  variance  was 
held  fatal.  Flake  If  Freeman  v.  Day  Sf 
Co.,  22  Ala.  132. 

15.  Under  a  bill  filed  by  a  partner, 
seeking  to  enforce  a  trust  in  lands 
alleged  to  have  been  purchased  by 
his  co-partner  with  partnership  funds, 
and  for  partnership  purposes,  if  the 
evidence  shows  that  the  purchase  was 
made  for  partnership  purposes,  but 
with  the  defendant's  individual  funds, 
the  variance  is  fatal.  Owens  v.  Collins 
If  Langworthy,  23  Ala.  837. 

16.  But  where  the  bill,  seeking  an 
account  and  settlement  from  an  execu- 
tor, and  to  have  complainant's  portion 
of  the  estate  settled  to  her  separate 
use,  alleged  that  certain  slaves  in  the 
defendant's  possession  were  purchased 
with  the  funds  of  the  estate,  while  the 
proof  showed  that  they  were  purchas- 
ed with  his  individual  funds,  but  under 
such  circumstances  that  a  court  of 
equity  would  consider  them  assets  of 
the  estate,  the  variance  was  held  im- 
material. Montgomery  v.  Givhan,  24 
Ala.  568. 

17.  If  the  bill  seeks  to  enforce  a  trust, 
growing  out  of  j)artnership  transac- 
tions, between  complainants  and  de- 
fendant, or  a  joint  trust  in  favor  of 
complainants  individually,  and  the 
evidence  shows  a  separate  trust  in 
favor  of  one  of  the  complainants  only, 
the  discrepancy  is  fatal.  Owens  v. 
Collins  ^  Langworthy,  23  Ala.  837. 

18.  A  bill  for  the  rescission  of  a  con- 
tract alleged  that  the  vendor  sold  and 
conveyed  to  two  of  the  complainants, 
while  the  deed,  which  was  made  an 
exhibit  to  the  bill,  conveyed  the  land 
to  one  of  the  complainants  alone  ;  and 
it  was  held  no  material  variance,  be- 
cause the  defendant  could  not  have 
been  taken  by  surprise.  Lanier  v.  Hill, 
25  Ala.  554. 


19.  If  the  bill  alleges  a  fraudulent 
misreprcBentation  of  a  material  fact, 
and  the  evidence  shows  suchamistako, 
as,  of  itself,  authorizes  a  rescission, 
the  variance  is  not  fatal,  since  the  in- 
tent is  immaterial.     lb. 

20.  But  when  a  rescission  is  sought 
on  the  ground  of  fraud,  and  the  evi- 
dence shows  only  an  honest  mistake, 
the  variance  is  fatal.  Williams  v. 
Sturdevant,  27  Ala.  598. 

21.  When  a  bill  seeks  to  impeach  a 
decree  on  the  ground  of  fraud,  and  an 
error  or  mistake  only  is  admitted  or 
praved,  the  complainant  cannot  have 
a  decree,  unless  he  amends  his  bill. 
Cowan  and   Wife  v.  Jones,  27  Ala.  317. 

22.  Under  a  bill  filed  by  a  married 
woman,  seeking  to  protect  her  sepa- 
rate estate  in  certain  slaves  from  her 
donor's  creditors,  and  alleging  that 
they  were  given  "to  her  separate  use 
for  life,  with'remainder  to  her  children," 
proof  of  a  gift  "to  her  and  the  heirs  of 
her  body,"  does  not  entitle  her  to  a 
decree.  Crabb's  Adm'r  v.  Thomas,  25 
Ala.  212. 

23.  So,  where  the  allegation  in  the 
bill,  seeking  the  reformation  of  a  deed 
of  gift,  waSjthat  the  donor  intended  to 
convey  the  property  "to  the  sole  and 
separate  use  and  behoof  of  his  daugh- 
ter, and  of  any  children  she  might 
have,  so  that  it  should  not  be  subject 
to  any  debts,  rights  or  engagements  of 
any  husband  whom  she  might  marry, 
and  at  her  death  should  be  the  pro- 
perty of  her  children ;"  while  the 
proof  was,  that  he  "intended  to  bind 
the  property  to  her  and  her  children 
forever" — "never  intended  it  to  be 
subject  to  any  man's  debts'' — "intend- 
ed that  it  should  go  to  her  children  at 
her  death" — "gave  it  to  her  and  her 
heirs" — "intended  to  entail  the  pro- 
perty on  her  and  her  children" — 
"made  the  deed  to  her,  and  considered 
the  girl  her  property" — the  variance 
was  held  fatal.  Lockhart  and  Wife  v. 
Cameron,  29  Ala.  355. 

24.  Where  the  bill,  which  soiight  to 
have  an  absolute  sale  held  a  trust  or 
mortgage,  alleged  a  single  contract, 
by  which  complainant  transferred  six 
slaves  to  defendant,  in  consideration 
of  defendant's  promise  to  pay  all  his 
just  debts ;  while  the  proof  showed 
that  there  were  two  contracts,  made 
on  different  days,  and  that  defendant 
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promised  to  pay  only  those  debts' 
which  -were  then  in  execution,— AcW, 
that  the  bill  was  properly  dismissed 
on  account  of  the  variance.  Brantley 
'V.  West,  27  Ala.  .o42. 

25.  A  bill,  seeking  to  enjoin  a  judg- 
ment at  law  founded  on  certain  notes, 
alleged  the  consideration  of  the  notes 
to  be  this  :  Plaintiff  liaving  purchased 
a  tract  of  land  from  oneM.,Avho  claim- 
ed under  a  void  purchase  from  the 
father  of  certain  children  who  held 
the  legal  title,  afterwards  purchased 
the  interest  of  the  children,  and  exe- 
cuted to  them  these  notes,  "upon  the 
express  understanding  and  agreenvent, 
that  the  notes  were  to  be  returned  if 
M.  should  say  he  had  paid  for  the  lands." 
The  proof  showed  the  agreement  to 
be,'"that  the  notes  were  to  be  given  up 
if  31.  had  paid  for  the  land  ;  and  the 
variance  was  held  fatal.  Freeman  v. 
Swan,  22  Ala.  106. 

26.  Under  a  bill  for  the  redemption 
of  slaves ,  filed  by  two  joint  mortga- 
gors, if  the  evidence  shows  that  the 
slaves  belonged  to  one  of  them  only, 
this  is  no  material  variance.  Locke's 
Executor  v.  Palmer,  26  Ala.  312. 

27.  When  a  party  defendant,  who 
has  in  his  hands  the  fund  sought  to  be 
condemned,  is  sued  as  administrator, 
instead  of  guardian,  the  decree  will 
not  be  reversed  on  account  of  the 
variance,  where  it  appears  that  all  the 
parties  interested  in  the  fund  were  be- 
fore the  court,  and  that  no  injury  has 
been  done  to  any  one.  Chapman  v. 
Hamilton,  19  Ala.  121. 

28.  In  a  bill  for  divorce  by  the  wife, 
alleging  that  her  husband  struck  her 
several  times  with  a  stick,  choked 
her  down,  drew  his  knife,  and  threat- 
ened to  cut  her  throat,  the  evidence 
showed  that  he  choked  her,  struck  her 
with  a  whip,  and  pulled  her  hair  ;  and 
the  variance  was  held  immaterial. 
David  V.  David,21  Ala.  222. 

29.  As  a  general  rule,  interest  will 
not  be  decreed  on  a  balance,  unless  it 
■is  specially  prayed  in  the  bill ;  but 
when  the  interest  accrues  subsequent 
to  the  filing  of  the  bill,  it  is  the  prac- 
tice of  the  court,  upon  further  direc- 
tions, to  order  that  the  interest  be 
computed,  although  there  may  be  no 
prayer  to  that  effect.  Godwin  v.  Mc- 
Gchec,l9  Ala.4G8. 

30.  Under  the   prayer   for  general 


relief,  the  complainant  is  entitled  to 
such  decree  as  his  case  may  warrant. 
Kelly  V.  Payne,  18  Ala.  371  ;  Lanier  v. 
Hill,  25  Ala.  554. 

31.  Even  though  he  is  mistaken  in 
the  special  relief  prayed.  3Iay  v. 
Lewis,  22  Ala.  646. 

32.  But  no  relief  can  be  granted, 
under  the  general  prayer,  which  is  in- 
consistent with  that  specifically  pray- 
ed. Wiley,  Banks  ^  Co.  v.  Knight,  27 
Ala.  336  ;  Charles  v.  Dubose,  29  Ala. 
367. 

33.  Unless  the  bill  is  filed  in  a 
double  aspect.  Simmons  v.  Williams, 
27  Ala.  507. 

3.  Refunding  Bond  in  favor  of  Non- 
Residents. 

34.  A  decree  cannot  be  sustained 
against  a  non-resident  defendant,  who 
has  neither  answered,  nor  otherwise 
submitted  to  the  jurisdiction  of  the 
court,  unless  the  statutory  bond  in  his 
favor  has  been  executed.  Rowland  v. 
Day,  17  Ala.  681  ;  Beavers  v.  Davis,  19 
Ala.  82  ;  Eslava  v.  Lepretre,  21  Ala.  504. 

35.  But,  if  such  defendant  answers, 
and  submits  to  the  jurisdiction  of  the 
court,  it  is  not  necessary  that  the 
bond  should  be  executed.  Hanson 
^  lloore  V.  Patterson,  17  Ala.  738. 

As  to  publication  against  non- 
residents, see  Parties. 

4.  Other  Particulars. 

36.  The  prescribed  forms  of  pro- 
ceedings in  equity  are  flexible,  and 
may  be  suited  to  the  different  postures 
of  the  case  :  the  court  may  so  adjust 
its  decrees,  and  vary,  qualify,  restrain 
or  model  the  remedy,  as  to  meet  most 
(if  not  all)  of  the  exigencies  of  the 
case,  and  to  adjust  the  adverse  claims, 
controlling  equities,  and  substantial 
rights  of  all  the  parties.  Reese  v.  Kirk, 
29  Ala.  406. 

37.  Under  a  bill  filed  by  a  vendor, 
asking  a  reformation  of  his  title-bond 
in  the  description  of  the  land  sold, 
and  an  injunction  against  an  action  on 
the  bond,  the  proof  showed  that  the 
land  was  misdescribed  by  mistake, 
and  that  the  vendor  did  not  have  title 
to  the  land  which  he  intended  to  sell. 
The  mistake  in  the  bond  was  correct- 
ed, but  the  action  at  law  was  not  en- 
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joined  ;  and  it  was  expressly  declared 
by  the  decree,  that  the  purcha;lcr 
might,  at  his  election,  either  proceed 
with  his  action  at  law,  or  dismiss  it 
and  institute  proceedings  for  a  rescis- 
sion of  the  contract ;  and  farther,  that 
if  he  elected  to  proceed  with  his  ac- 
tion, it  should  be  considered  in  all  re- 
spects an  action  on  the  bond  as  re- 
formed,    lb. 

38.  On  the  rescission  of  a  contract 
in  favor  of  the  purchaser,  the  court 
may  declare  the  purchase-money  a 
lien  on  the  land,  and  order  the  land 
to  be  sold  if  the  money  be  not  refund- 
ed by  a  given  day.  Foster  v.  GressetVs 
Heirs,  29  Ala.  393. 

39.  Under  a  bill  filed  by  the  pur- 
chaser, for  an  abatement  of  the  price 
on  account  of  the  vendor's  misrepre- 
sentations as  to  the  the  quantity  of 
laud,  the  jurisdiction  of  the  court  hav- 
ing once  attached,  it  is  its  duty  to  go 
on  and  do  complete  justice  between 
the  parties,  without  remitting  them 
to  a  court  of  law  for  an  adjustment  of 
the  credits  for  partial  payments  and 
other  matters  of  account.  Stow  v. 
Bozeman's  Executors,  29  Ala.  397. 

40.  In  making  an  abatement  of  the 
purchase-money,  it  is  a  proper  method 
of  computing  interest,  to  divide  the 
amount  of  the  damages  by  the  number 
of  notes  originally  given,  and  to  allow 
interest  on  each  svim,  from  the  time 
the  notes  respectively  fell  due,  to  the 
time  when  new  outstanding  notes 
were  substituted.     lb. 

41.  Where  the  annual  proceeds  of 
the  separate  estate  of  a  married  wo- 
man are  not  sufficient  to  discharge, 
within  a  reasonable  time,  a  debt  with 
which  such  estate  is  chargeable  in 
equity,  a  sale  of  the  property  itself 
may  be  decreed.  Bradford  and  Wife 
V.  Greenway,  Henry  fy  Smith,  17  Ala. 
797  ;  Bleuins  «.  Buck,  26  Ala.  292. 

42.  But,  where  such  separate  estate 
is  created  by  deed,  conveying  the 
property  to  a  trustee  "for  the  sole  and 
exclusive  use,  benefit,  maintenance 
and  support"  of  thp  grantor's  wife 
and  children,  "to  be  held,  used  and 
enjoyed,  withoiit  division  or  distribu- 
tion, until  his  death  ;  and  after  his 
death,  the  said  estate  to  vest  abso- 
lutely, discharged  from  the  trust,"  in 
his  said  wife  and  children,  "in  equal 
parts,  share  and  share  alike, — the  pro- 


perty itself  can  neither  bo  sold  nor 
hired  out  during  the  life  of  the  grantor, 
but  the  wife's  share  in  the  profits  may 
be  separated  and  subjected.  Collins 
V.  Lavenberg  ^  Co.,  19  Ala.  G82. 

43.  Under  a  creditor's  bill,  scfking 
to  subject  a  distributee's  undivided 
interest  in  an  estate,  which  renders  a 
settlement  of  the  administration  nec- 
essary, an  account  of  the  administra- 
tion should  first  be  taken  by  the  mas- 
ter, as  on  final  settlement  in  the  pro- 
bate court ;  and  when  this'is  done,  tlic 
chancellor  should  decree  distribution 
among  the  parties  interested,  in  a 
manner  conformable  as  nearly  as  prac- 
ticable to  that  pointed  out  by  the 
statute  for  the  government  of  the  pro- 
bate court,  and  then  direct  a  sale  of 
so  much  of  the  distributee's  interest 
as  shall  be  sufficient  to  satisfy  the 
complainant's  demand.  Lang  v.  Broion, 
21  Ala.  179. 

44.  Where  the  bill  seeks  to  suVjject 
the  widow's  nndivided  interest  in  her 
husband's  estate,  of  which  she  is 
administratrix,  and  to  set  aside  as 
fraudulent  a  deed  conveying  her  inter- 
est in  the  estate  to  her  children,  who 
were  the  other  distributees  ;  to  whcli 
bill  the  widow,  individually  and  as 
administratrix,  and  all  the  other  dis- 
tributees, are  made  defendants, — a 
decree,  directing  "the  defendants"  to 
pay  into  court  the  amount  of  the  com- 
plainant's debt,  and  awarding  execu- 
tion against  them  in  default  of  pay- 
ment, is  erroneous.     Tb. 

45-.  Where  the  bill  seeks  to  subject 
property  in  the  hands  of  the  debtor's 
legatees,  all  the  legatees  who  are  be- 
fore the  court  must  contribute  tlieir 
proportion ;  a  money  decree  against 
two  legatees  jointly,  one  of  whom  has 
only  a  life  estate,  with  remainder  to 
her  children,  who  are  also  parties  to 
the  bill,  is  erroneous.  Sanders  t.  God- 
ley,  23  Ala.  473. 

46.  The  jurisdiction  of  the  court 
having  attached,  on  bill  filed  against 
an  administrator  for  a  discovery  of 
assets,  it  should  go  on  and  close  the 
administration ;  and  if  it  should  be 
found  necessar_y  to  sell  the  real  estate 
for  the  payment  of  debts,  a  sale  may 
be  ordered  by  tire  chancellor,  in  the 
same  manner,  or  as  nearly  as  practi- 
cable, as  in  similar  cases  in  the  or- 
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phans'   court.      Wilson    and    Wife  v. 
Crook,  11  Ala.  59. 

47.  Where  the  settlement  of  an  es- 
tate is  withdrawn  from  the  orphans' 
court,  and  pending  in  chancery,  it  is 
competent  for  the  court,  if  the  exi- 
gencies of  the  estate  require  it,  to 
order  a  sale  of  the  slaves,  for  cash,  at 
an  unusual  season  of  the  year  for  sell- 
ing such  property,  on  the  petition  of 
the  administrator  or  creditors ;  arid 
this,  even  before  an  accounting  is  had 
with  the  administrator.  Pearson  v. 
Darrington,  21  Ala  169.    ' 

48.  And  if  the  administrator,  in 
such  case,  invokes  the  aid  of  the  or- 
pha,ns'  court,  obtains  an  order  of  sale, 
and  purchases  the,  slaves  sold  for  him- 
self, it  is  the  duty  of  the  chancery 
court  to  provide  that  such  slaves  shall 
be  forthcoming  to  abide  its  final  de- 
cree,    lb. 

49.  In  a  foreclosure  suit,  if  the  de- 
fendants do  not  suggest  to  the  court 
that  tlie  mortgaged  premises  greatly 
exceed  in  val«e  the  amount  of  the 
mortgaged  debt,  and  are  capable  of 
subdivision,  and  move  for  a  reference 
to  the  master  to  ascertain  these  facts, 
the  chancellor  may  properly  decree  a 
sale  of  the  entire  premises ;  and  this, 
notwithstanding  there  are  two  mortga- 
ges, between  the  same  parties,  for  the 
same  debt,  and  differing  only  as  to  the 
premises  conveyed.  Eslavav.  Lepretre, 
21  Ala.  504. 

50.  But,  if  any  of  the  defendants 
were  infants,  non  compotes  mentis,  or 
under  any  other  legal  disability  which 
would  prevent  them  from  appearing 
and  contesting  the  matter  with  the 
complainant,  a  different  rule  would 
prevail.     lb. 

51.  The  chancellor  may,  at  his  dis- 
cretion, allow  time  for  the  payment  of 
tlx,e  sum  reported  by  the  master  to  be 
due  on  the  mortgage  debt,  or  he  may 
decree  a  foreclosure  and  sale  absolute- 
ly, without  giving  day  to  the  mortga- 
gor,    lb. 

II.   COXCLUSIVENESS  AND  EfFECT; 

52.  One  who  is  neither  a  party  nor 
a  privy  to  a  proceeding  in  equity, 
is  not  bound  by  it.  Lang's  Heirs  v. 
Waring,  17  Ala.  145.  . 

53.  A  d6cree  rendered  against  an 
infant,  who  was  rei:)resented  by  a  guar- 


dian ad  litem,  cannot  be  collaterally 
impeached  for  want  of  jurisdiction, 
although  the  appointment  was  made 
without  service  of  process.  Preston  v. 
Dunn,  25  Ala.  507. 

54.  An  injunction  in  force  against 
thenegotiation  of  a  note,  does  not  de- 
stroy its  negotiability.  Wi7iston  r. 
fVestfeldt,  22  Ala.  760. 

55.  An  endorsee,  who  acquires  a 
note  before  maturity,  in  good  faith, 
for  valuable  consideration,  and  with- 
out notice,  is  not  bound  by  a  decree 
previously  rendered  against  his  en- 
dorser,    lb. 

56.  A  decree  in  chancery,  annulling 
the  probate  of  a  will,  is  final  and  con- 
clusive, as  to  the  invalidity  of  the  will, 
in  all  courts  and  upon  all  persons, 
untilreversed  or  set  aside  in  some 
direct  proceeding.  Hunt  ^  Frowner 
V.  Acre  ^  Johnson,  28  Ala.  580. 

57.  A  decree  of  foreclosure  under  a 
mortgage  does  not  prejudice  the 
rights  of  those  who  ought  to  be,  but  are 
not  parties  :  if  the  mortgagor  dies  be- 
fore the  rendition  of  the  decree,  and 
the  suit  is  thereupon  revived  against 
his  administrator  and  sole  devisee, 
but  not  against  his  heirs-at-law,  the 
decree  of  foreclosure,  and  the  com- 
plainant's purchase  of  the  premises  at 
the  master's  sale,  are  both  void,  as 
against  the  heirs  of  the  mortgagor,  if 
they  set  aside  the  probate  of  their 
ancestor's  will,  by  bill  in  equity,  with- 
in the'  time  allowed  by  the  statute. 
lb. 

58.  A  decree  in  favor  of  the  mortga- 
gor, under  a  bill  for  the  redemption 
of  a  portion  of  the  property,  is  a  bar 
to  any  other  proceeding  of  a  like  na- 
ture under  the  same  contract.  Locke's 
Executor  Vi  Palmer,  26  Ala.  312. 

59.  A  decree,  rendered  in  a  suit  in- 
stituted in  the  names  of  husband  and 
wife  jointly,  will  be  conclusive  on  the 
wife,  when  the  bill,  in  substance  and 
effect,  concerns  only  her  separate  es- 
tate, seeks  only  to  establish  and  pro- 
tect her  rights  and  interests,  and  asks 
no  relief  for  or  against  the  husband. 
Mic/ian  and  Wife  v.  Wijatt,  21  Ala.  813. 

60.  A  decree  of  divorce  a  vinculo,  in 
favor  of  the  wife,  defeats  and  deter- 
mines all  the  rights  and  interest  of 
herliusband  in  and  to  her  lands,  and 
of  others  claiming  under  a  mortgage 
executed   by  him,   and   restores   her 


Part  III.] 


DECREES. 


247 


rights  precisely  as  her  husband's 
death  would  have  restored  them. 
Boijkin  V.  Rain,  28  Ala.  332. 

61.  A  decree  of  divorce  against  a 
non-resident  defendant,  upon  whom 
service  has  been  duly  i^erfected  by 
publication,  is  equally  as  obligatory 
as  if  he  had  been  personally  served , 
with  proeess,  or  had  appeared  and 
answered.  Harrison  v.  Harrison,  19 
Ala.  499. 

62.  The  general  principle,  that  for- 
eign judgments  and  decrees  may  be 
avoided,  when  the  court  had  no  juris- 
diction of  the  defendant's  person,  and 
there  was  no  appearance,  does  not 
apply  to  such  a  decree  of  divorce. 
Thompson  v.  The  State,  28  Ala.  12. 

63.  A  decree  of  divorce  obtained  in 
Arkansas,  by  a  person  domiciled  in 
Alabama,  would  be  void,  if  it  was  pro- 
cured by  fraud,  or  if  the  person  did 
not  go  to  Arkansas  animo  manendi,  or 
if  he  went  thither  merely  for  the  pur- 
pose of  obtaining  a  divorce,  and  with 
the  intention  of  remaining  no  longer 
than  was  necessary  to  accomplish 
that  purpose,     lb. 

64.  But  a  foreign  decree  of  divorce 
will  not  be  held  void  for  fraud,  when 
collaterally  attacked,  because  the  bill 
omitted  to  state  a  fact  which  would 
have  been  a  bar  to  the  relief  sought. 
Harrison  v.  Harrison,  19  Ala.  499. 

65.  A  decree  for  maintenance,  ren- 
dered by  a  chancery  court  in  South 
Carolina,  to  continue  until  the  death 
or  reconciliation  of  the  parties,  can- 
not be  here  enforced  against  the  hus- 
band, after  he  has  obtained  a  valid  dfe- 
cree  of  divorce  in  the  courts  of  this 
State,  except  for  the  amount  due  on  it 
when  the  decree  of  divorce  became 
effectual  ;  but,  as  to  this  amount,  the 
decree  of  divorce  is  no  estoppel,  al- 
though the  main  allegations  of  the 
bills  in  the  two  cases  are  conflicting. 
Harrison  ^  Saunders  v.  Harrison,  20 
Ala.  629. 

66.  When  a  bill  is  dismissed  with- 
out prejudice,  the  effect  of  the  reser- 
vation is,  to  prevent  the  decree  from 
constituting  a  bar  to  another  bill 
brought  upon  the  same  title  ;  but  it 
does  not  at  all  compromit  the  court 
as  a  judicial  determination  in  favor  of 
that  title.  Lang's  Heirs  v.  Waring,  25 
Ala.  625. 

67.  The  dismissal  of  a  bill,  seeking 


to  impeach  a  decree  on  the  ground  of 
fraurl,  though  no  reservation  be  made 
of  the  complainant's  right  to  fih; 
another  for  the  purpose  of  surcharg- 
ing and  falsifj'ing  it,  does  not  prejudice 
that  right.  Cowan  and  Wife  v.  Jones, 
27  Ala.  317. 

68.  An  opinion  of  the  supreme 
court  is  the  law  of  tlie  case  in  which 
it  is  pronounced,  and  its  correctness 
cannot  be  questioned  when  the  case 
is  brought  back  a  second  time,  even 
by  new  parties  since  brought  in. 
Rugely  ^  Harrison  v.  Robinson,  19  Ala. 
404. 

69.  But  when  two  conflicting  opin- 
ions are  delivered  in  the  same  case  at 
different  times,  and  it  is  brought  up  a 
third  time  on  error  or  appeal,  neither 
one  of  the  previous  decisions  is  con- 
clusive, but  the  case  must  be  consid- 
ered as  if  presented  for  the  first  time. 
Moore  v.  Barclay,  23  Ala.  739. 

III.  Execution. 

70.  Where  a  decree  has  been  ren- 
dered against  thfe  corporate  authori- 
ties of  a  city,  for  the  abatement  of  a 
public  nuisance,  on  an  information  by 
sundry  citizens  in  the  name  of  the 
State,  any  citizen  may  interfere  as  re- 
lator, by  a  proceeding  in  the  nature 
of  a  bill  of  revivor, ^nd  call  on  the 
court  to  carry  the  decree  into  effect. 
The  State,  ex  rel.  Waring,  v.  Mayor  fyc. 
o/Mo/n7e,  24Ala.  701. 

71.  If  the  statute  requiring  the  revi- 
val of  a  judgment  by  sci.fa.,  where  no 
execution  was  issued  within  a  year 
and  a  day  after  its  rendition,  applies 
to  a  decree  in  chancery  for  the  abate- 
ment of  a  public  nuisance,  (as  to  which. 
qucEre  ?)  its  only  effect  is,  to  compel 
the  party  who  seeks  to  enforce  the 
decree  to  proceed  by  sci.  fa.  or  bill  of 
revivor.     lb, 

72.  There  are  cases  in  which  the 
court  will  refuse  to  enforce  the  exe- 
cution of  an  mijust  decree,  on  an 
original  bill  filed  for  that  purpose  : 
but  where  the  proceeding  is  in  the 
nature  of  a  bill  of  revivor,  to  enforce 
the  execution  of  a  decree  for  the 
abatement  of  a  public  nuisance,  no  ob- 
jection can  be  raised  to  the  merits  of 
the  ori.o-inal  decree,     lb. 

73.  Where  the  decree  is  voluntarily 
executed  by  the  parties,  and  the  com- 
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plainant  receives  the  money  decreed 
to  him,  he  may  nevertheless  prosecute 
an  appeal.  Tarkton  v.  Goldthwaite's 
Heirs,  23  Ala.  346. 

74.  But,  if  the  appellant  has  coerced 
satisfaction  of  the  decree,  he  will  not 
be  allowed  to  assign  errors  until  he 
has  done  what  may  be  necessary  to 
place  the  appellee  in  statu  quo.  Riddle 
V.  Hanna,  25-  Ala.  484. 

IV.  Decrees  Pro  Confesso. 

75.  A  decree  pro  confesso  cannot  be 
rendered  against  a  defendant  who  has 
not  been  served  with  process.  Hur- 
ler V.  Robbins,  21  Ala.  585. 

76.  Where  the  record  fails  to  show 
that  publication  was  made  against  a 
non-resident  defendant  as  required  by 
the  40tli  rule  of  chancery  practice,  a 
mere  statement  in  the  decree  pro 
confesso,  that  publication  was  m^de  "in 
the  terms  of  the  law,"  is  not  sufficient 
to  sustain  the  decree.  Hanson  t^  Moore 
V.  Patterson,  17  Ala.  738. 

77.  Where  a  commission  is  isf?ued, 
after  an  amended  bill  has  been  filed, 
to  take  the  answer  of  a  noh-resident 
defendant  then  in  default ;  and  the 
answer  is  general,  not  specifying 
whether  it  is  to  the  original,  or  to 
the  amended  bill,  or  to  both,  it  will 
be  intended  that  the  answer  is  to  both 
bills,  and  the  previous  default  must 
consequently'  be  considered  as  cured, 
ii. 

78.  A  decree  pro  confesso  will  not 
be  set  aside  to  allow  a  plea  to  be  filed. 
Bank  of  St.  Mary's  v.  St.  John,  Powers 
fy  Co.,  25  Ala.  56G. 

79.  After  an  irregular  decree  pro 
confesso  has  been  entered  against  a 
party,  his  subsequent  appearance  by 
solicitor,  without  objecting  to  the 
irregularity,  is  a  waiver  of  it.'    lb. 

80.  After  a  decree  pro  confesso  has 
been  entered  against  a  defendant,  he 
has  no  right,  except  by  consent  or  bj' 
leave  of  the  court,  to  file  an  answer 
after  the  master  has  made  his  report 
under  an  order  of  reference.  Hurler 
V.  Robbins,  21  Ala.  585. 

81.  Nor  is  he  entitled  to  notice  of 
the  filing  of  interrogatories.  Attkisson 
T.  Attkisson,  17  Ala.  256  ;  Jordan  v.  Jor- 
dan, 17  Ala.  466. 

82.  Nor  is  it  necessary  that  the  in- 
terrogatories  should   remain   on   file 


ten  days  prior  to  the  issue  of  the  com- 
mission. Attkisson  v.  Attkisson,  17  Ala. 
256. 

83.  When  a  decree  pi-o  confesso  has 
been  entered  on  personal  service, 
whether  the  defendant  be  a  resident 
or  non-resident,  a  final  decree  may  be 
rendered  without  proof.  Carradine  v.  ■ 
O'Connor,  21  Ala.  573. 

V.  Interlocutory  Decrees. 

84.  It  is  irregular  to  take  any  order 
in  a  cause,  generally  affecting  the 
merits,  until  it  is  at  issue  as  to  all  the 
parties  ;  if  the  person  not  before  the 
court  is  regularly  made  a  party,  by 
proper  allegations  and  prayer  for 
subpoena,  the  irregularity  cannot  be 
excused  by  the  supposition  that  he  is 
not  a  necessary  party.  Eslava  v.  Le- 
pretre,  21  Ala.  504. 

85.  An  order,  directing  an  issue  at 
law,  is  interlocutory  merely,  and  may 
therefore  be  set  aside  at  a  subsequent 
term.     Dabbs  v.  Dabbs,  27  Ala.  646. 

86.  An  appeal  does  not  lie  from  an 
interloci;tory  order,  refusing  to  dis- 
miss a  bill  for  want  of  equity ;  nor 
will  the  appellate  court  take  jurisdic- 
tion of  such  appeal  by  consent  of 
parties.  Benfoid  v.  Daniels,  20  Ala. 
445. 


DEMURRER. 

1.  A  demurrer  lies  to  a  bill,  for  the 
nonjoinder  of  necessary  or  proper 
parties.  Chapman  v.  Hamilton,  19  Ala. 
121 ;  Gould  V.  Hayes,  19  Ala.  438  ;  Watts 
V.  Gayle  ^-  Bower,  20  Ala.  817;  McMaken 
V.  3IcMaken,  18  Ala.  576. 

2.  And  for  the  misjoinder  of  parties 
or  causes  of  action.  Tucker  v.  Holleij, 
20  Ala.  426  ;  Plunkett  v.  Kelly,  22  Ala. 
655. 

3.  The  cases  are  exceedingly  rare,  if 
they  exist  at  all,  in  which  a  demi;rrer 
will  be  sustained  to  a  creditors'  bill  on 
account  of  the  misjoinder  of  complain- 
ants.    Colgin  V.  Redman,  20  Ala.  650. 

4.  The  misjoinder  of  defendants  is 
an  objection  which  is  only  .available 
to  the  parties  improperly'  brought  in. 
Horton  v.  Sledge,  29  Ala.  478. 

5.  A  demurrer  to  a  bill,  for  the  want 
of  proper  parties,  must  show  who  the 
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absent  parties  are,  in  such  manner  as 
to  point  out  the  defect  in  the  bill,  and 
enable  the  complainant  to  amend  it. 
Chapman  v.  Hamilton,  19  Ala.  121. 

6.  The  want  of  an  indispensable 
party  is  available  on  general  denlurrer. 
Gould  «.  Hayes,  19  Ala.  438. 

7.  When  the  bill  shows  that  the 
remedy  is  barred  by  the  statute  of 
limitations,  the  benefit  of  the  statute 
may  be  invoked  by  general  demurrer. 
Nimmo  v.  Stewart,  21  Ala.  682. 

8.  A  demurrer  lies  to  an  amended 
bill,  when  it  is  inconsistent  with  the 
original  bill.  Larkins  v.  Biddle,  21  Ala. 
252. 

9.  A  general  demurrer,  to  a  bill  of 
review,  does  not  raise  the  objection, 
that  the  original  decree  has  not  been 
obeyed  or  performed.  Cocliranv.  Rison, 
20  Ala.  463. 


DEPOSITIONS. 

I.  Inteerogatories;  Notice  thereof. 

II.  Competency  of  Commissioner. 

III.  Execution  and  Return  of  Com- 


IV. 


mission. 

Motions  to  Suppress. 


I.  Interrogatories  ;  Notice  thereof, 

1.  An  objection  to  interrogatories, 
as  leading,  must  be  brought  to  the 
notice  of  the  primary  court,  and  cannot 
be  first  raised  in  the  appellatp  court. 
Jordan  v.  Jordan,  17  Ala.  466. 

2.  The  interrogatory,  or  the  partic- 
ular portion  which  is  objected  to,  must 
be  specifically  pointed  out:  a  general 
objection,  "to  each  interrogatory,"  as 
leading,  is  too  indefinite.     lb. 

3.  After  a  decree  pro  confesso  has 
been  entered  against  a  defendant,  he 
is  not  entitled  to  notice  of  the  filing  of 
interrogatories.  Attkisson  v.  Attkisson, 
17  Ala.  256  ;  Jordan  v.  Jordan,  17  Ala. 
466. 

4.  Nor  is  it  necessary  that  the  inter- 
rogatories should  remain  on  file  ten 
days  prior  to  the  issue  of  the  commis- 
sion.    Attkissonv.  Attkisson,11  Ala.  256. 

II.  Competency  of  Commissioner. 

.    5.  The  brother  of  the  next  friend  of 


the  plaintiff,  when  lie  has  no  interest 
in  the  suliject-matter  of  the  suit,  is 
competent  to  act  as  commissioner  in 
taking  testimony  for  the  plaintiff.  Jor- 
dan V.  Jordan,  17  Ala.  466. 

6.  Mere  identity  of  name  is  not,  of 
itself,  sufficient  to  establish  the  fact, 
that  the  commissioner  is  the  same  per- 
son who  is  shown  by  the  papers  of 
the  cause  to  be  an  interested  party, 
and  therefore  incompetent  to  act  as 
commissioner  ;  nor  will  the  deposition 
be  suppressed,  on  account  of  the  bare 
identity  of  name.  Colgin  v.  Redman, 
20  Ala.  650. 

7.  An  objection  to  a  deposition,  on 
account  of  the  incompetency  of  the 
commissioner,  cannot  be  raised  for  the 
first  time  at  the  hearing,  when  the 
party  objecting  was  previously  aware 
of  such  incompetency.  Jordan  v.  Jor- 
dan, 17  Ala.  466  ;  Colgin  v.  Redman, 
20  Ala.  650. 

III.  Execution  and   Return  of   Com- 
mission. 

8.  The  practice  of  including  the 
answers  of  several  witnesses  in  one, 
where  their  testimony  is  the  same, 
instead  of  taking  down  the  answer  of 
each  separately,  is  of  doubtful  pro- 
priety ;  but  it  is  not  a  sufficient  ground 
for  suppressing  a  deposition  at  the 
hearing,  when  the  objecting  party, 
having  been  let  in  to  defend  after  the 
publication  of  the  testimony,  proceed- 
ed to  cross-examine  the  witnesses 
without  noticing  the  irregularity.  Jor- 
dan V.  Jordan,  17  Ala.  466. 

9.  It  is  not  a  good  ground  for  sup- 
pressing a  deposition,  that  it  was  taken 
on  the  first  day  of  the  term  to  which 
the  commission  was  returnable  ;  the 
cause  not  having  then  been  called  for 
trial.     lb. 

10.  The  commissioner  has  power  to 
administer  the  necessary  oath,  and  to 
make  return  of  his  proceedings  to  the 
court  under  whose  authority-  he  acts  ; 
and  where  his  return  embraces  the 
commission,  the  interrogatories,  the 
caption  of  the  answers,  and  the  certifi- 
cate, all  these  together  must  be  looked 
to,  in  determining  whether  he  has  per- 
formed his  duty.  A  defect  in  one  part 
of  the  return,  when  supplied  in  another 
part,  is  no  ground  for  suppressing  the  * 
deposition.     If  the  return  states  .that 


250 


DEPOSITIONS. 


[Paet  III. 


the  deposition  was  taken  pursuant  to 
the  commission,  it  is  not  essential  that 
it  should  also  state  the  manner  of  pur- 
suing the  commission.  If  it  states 
that  the  witness  was  sworn  and  exam- 
ined by  the  commissioner,  "  by  virtue 
of  a  commission"  issued  from  the  court 
to  which  the  return  is  made  ;  and  the 
commission  and  interrogatories  re- 
turned specify  the  particular  case  ; 
and  the  deposition  itself  shows  that 
the  witness,  at  the  time  he  was  an- 
swering the  interrogatories,  knew  that 
he  was  testifying  in  that  particular 
case, — the  presumption  is,  that  the 
commissioner  swore  the  witness  by 
virtue  of  tUat  commission,  and  in  the 
case  therein  specified.  King  ■».  King, 
28  Ala.  315. 

11.  A  motion  to  suppress  a  deposi- 
tion, for  an  irregularity  in  taking  it, 
cannot  be  made  for  the  first  time  at 
the  hearing.  Beattie  v.  Abercrombie, 
18  Ala.  9. 

IV.  Motions  to  Suppress. 

12.  A  deposition  will  not  be  sup- 
pressed, at  the  instance  of  the  party 
by  whom  it  was  taken,  on  account  of 

.  the  incompetency  of  the  witness,  when 
that  incompetency  was  known  to  him 
at  the  time  the  deposition  was  taken. 
Lyde  v.  Taylor,  17  Ala.  270. 

13.  The  appellate  court  will  not  un- 
dertake to  say  that  the  chancellor  erred 
in  refusing  to  suppress  a  deposition, 
when  the  record  does  not  show  that 
the  facts,  on  which  the  motion  was 
predicated,  were  established  before 
him.     Beattie  v.  Abercrombie,  18  Ala.  9. 

14.  A  general  motion  to  suppress  a 
deposition,  not  specifying  an}^  particu- 
lar grounds  of  objection,  if  it  can  be 
considered  at  all  in  the  appellate  court, 
will  receive  the  strongest  construction 
that  it  reasonably  admits  of  against 
the  objecting  party.  Walker  and  Wife 
V.  Smith,  28  Ala.  569. 

As  to  motions  to  suppress,  on  account 
of  the  incompetency  of  the  commis- 
sioner, vide  supra,  6,  7  ;  and  on  account 
of  irregularities  in  the  execution  or 
return  of  the  commission,  8-11. 


DISMISSAL. 


See  Practice. 


DISCOVERY. 

I.  Of  the  Bill.  ' 

II.  Of  the  Answer. 


I.  Of  the  Bill. 

1.  A  bill  lies  against  an  administra- 
tor, at  the  suit  of  the  distributees,  for 
a  discovery  of  assets  which  he  failed 
to  return  in  his  inventory.  Wilson 
and  Wife  v.  Crook,  17  Ala.  59. 

2.  Also,  at  the  suit  of  specific  lega- 
tees, in  order  that  such  assets  may  be 
appropriated,  in  ease  of  their  legacies, 
to  the  paj^ment  of  debts ;  and  this, 
notwithstanding  the  pendency  of  a 
settlement  in  the  orphans'  court. 
Pearson  v.  Darri^igton,  18  Ala.  348. 

3.  If 'a  defendant  at  law  desires  a 
discovery  from  the  plaintiff,  he  must 
file  his  bill,  or  propound  interrogato- 
ries under  the  statute,  while  the  cause 
is  at  issue ;  and  if  he  fails  to  do  so, 
and  judgment  is  rendered  against  him, 
he  cannot  afterwards  come  into  equity 
for  relief  without  showing  some  other 
ground  for  its  interposition.  Powell 
V.  Stewart,  17  Ala.  719. 

4.  The  bill  must  allege,  that  the  facts, 
as  to  which  a  discovery  is  sought, 
cannot  be  proved  without  the  defend- 
ant's answer.  Horton  v.  Moseley,  17 
Ala.  794;  Perrine  v.  Carlisle,  19  Ala. 
686 ;  Crothers  «.  Lee,  29  Ala.  337. 

5.  It  must  state  those  facts  with 
sufficient  certainty,  and  show  that  the 
defendant  is  capable  of  making  the 
discovery.  Horton  v.  Moseley,  17  Ala. 
794. 

6.  When  the  bill  is  filed  in  aid  of  a 
defense  at  law,  without  application 
first  made  to  tlie  plaintiff  for  an  admis- 
sion of  the  facts  sought  to  be  elicited, 
if  the  answer  denies  some  of  the  facts 
alleged,  the  bill  may  be  dismissed, 
with  costs ;  and  if  the  action  at  law  is 
in  the  name  of  one  person,  for  the  use 
of  another,  it  is  not  sufficient  to  allege 
an  application  to  the  nominal  plaintiff, 
and  his  refusal,  to  admit  the  facts  as  to 
which  the  discovery  is  sought.  Drake 
V.  Foster,  28  Ala.  649. 

II.  Of  the  Answer. 

7.  The  defendant  may  protect  him- 
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self  from  a  discovery,  by  a  partial  an- 
swer averring  that  the  complainants 
are  slaves.  Bentley  v.  Cleaveland,  22 
Ala.  814. 

8.  The  court  may  reserve  to  the 
complainants  the  right  to  except  to 
such  answer,  if  they  should  be  found 
entitled  to  the  discovery  ;  but  has  no 
power  to  order  the  answer  to  stand 
as  a  plea,  and  to  be  tried  as  such.    Ih. 

9.  If,  however,  the  answer  is  ordered 
to  stand  as  a  plea,  and  an  issue  is  made 
up  on  it  as  such,  under  which  the 
plaintiffs  proceed  to  take  proof  to 
establish  their  case,  the  irregularity  is 
only  error  without  injury.     lb. 

10.  If  the  allegations  of  the  answer 
are  sufficient  as  to  the  slavery  of  those 
plaintiffs  who  are  the  real  parties  in 
interest,  exceptions  will  not  lie  to  it 
for  the  insufficiency  of  its  allegations 
as  to  the  slavery  of  the  other  plaintiffs. 
lb. 

11.  In  an  answer  to  a  bill  of  discov- 
ery, nothing  that  tends  to  disprove  the 
existence  of  the  cause  of  action  or 
defense  set  up  in  the  bill,  whether 
purely  responsive  or  affirmative  mat- 
ter in  avoidance,  can  be  considered 
impertinent.  Saltmarsh  v.  Bower  ^  Co., 
22  Ala.  221 ;  Crocker  and  Wife  v.  Clem- 
enfs  Adm'r,  23  Ala.  296. 

12.  If  the  bill  calls  for  an  admission, 
the  defendant  has  the  right  to  state  all 
that  was  said  at  the  time  on  the  same 
subject ;  if  a  discovery  as  to  an  act  is 
sought,  he  may  legitimately  state  in 
his  answer  whatever  would  be  a  part 
of  the  res  gestcs.  Pritchett  v.  Munroe, 
22  Ala.  501. 

13.  When  the  answer  is  offered  in 
evidence  against  the  respondent,  in  an 
action  at  law  subsequently  instituted, 
it  is  not  conclusive,  but  is  to  be  treated 
like  the  testimony  of  any  other  wit- 
ness, and  is  to  prevail  when  not  out- 
Veighed,  in  whole  or  in  part,  by  other 
testimony;  and,  although  the  party 
offering  it  will  not  be  allowed  to  im- 
peach the  general  reputation, of  the 
respondent,  yet  he  will  not  be  preclu- 
ded from  proving  the  truth  of  any 
particular  fact  in  direct  contradiction 
of  the  answer,  although  such  evidence 
may  have  the  collateral  effect  of  show- 
ing that  the  respondent  is  unworthy 
of  belief.     Wilson  v.  Maria,  21  Ala.  359. 
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^statutory  Provisions  :  Code,   ^  19R1-80  ;  Clay'a 
Digest,  169-72,  i%  1-22.) 

I.  Grounds  of  Divorce. 

1.  Abandonment  for  Tliree  Years. 

2.  Abandonment  and  Adultery. 

3.  Cruelty. 

4.  Insanity. 

II.  Jurisdiction  op  Court. 

'III.  Pleadings,  Practice,  Evidence. 

1.  Bill. 

2.  Answer. 

3.  Condonation. 

4.  Laches. 

5.  Proof  of  Marriage. 

6.  Admissions  of  Parties. 

IV.  Decree;  and  HEREIN  op  Alimony. 

1.  Effect  and  Validity  of  Decree. 

2.  Confirmation  by  Legislature. 

3.  Alimony,  and  Division  of  Prop- 
erty. 

4.  Costs. 

5.  Judgment  on  Error. 


I.  Grounds  of  Divorce. 
1.  Abandonment  for  Three  Years. 

1.  Abandonment  by  the  wife,  on 
account  of  an  unfounded  charge  of 
infidelity  made  by  the  husband  and 
never  retracted,  does  not  entitle  the 
husband  to  a  divorce.  Hardin  v.  Har- 
din, 17  Ala.  250. 

2.  Where  the  wife  abandons  her 
husband  in  this  State,  and  removes  to 
another  State,  he  may,  after  the  expi- 
ration of  three  years,  proceed  against 
her  as  an  absent  defendant :  the  de- 
sertion, with  intention  of  abandon- 
ment, having  originated  here,  the  place 
of  the  defendant's  residence  during 
the  three  years  next  following  is  im- 
material. Harrison  v.  Harrison,  19  Ala. 
499. 

3.  Where  the  husband  abandons  his 
wife  without  just  cause,  on  account  of 
a  difficulty  between  them  respecting 
her  property,  and  soon  afterwards, 
through  the  medium  of  a  third  person, 
proposes  a  reconciliation,  which  the 
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wife  refuses,  declaring  that  "she  had 
made  up  her  mind  not  to  live  with 
him  any  longer,"  her  declaration  is 
evidence  that  she  consented  to  the 
separation,  and  she  cannot  afterwards 
obtain  a  divorce  on  account  of  the 
abandonment.  Crow  v.  Crow,  23  Ala. 
583. 

4.  If  the  wife,  having  left  her  hus- 
band's abode  without  adequate  cause, 
makes  an  unconditional  offer  in  good 
faith  to  return  to  her  conjugal  duty, 
before  her  desertion  has  continued  so 
long  as  to  constitute  a  ground  of  di- 
vorce in  his  favor,  it  is  his  duty  to  re- 
ceive her  back  ;  and  his  refusal  to  re- 
ceive her,  under  such  circumstances, 
amounts  to  desertion  on  his  part,  and, 
after  the  expiration  of  three  years,  en- 
titles her  to  a  divorce.  Hanherry  v. 
Hanberry,  29  Ala.  719. 

5.  The  indulgence  of  ill-temper, 
jealousy,  and  improper  language  by 
the  wife,  cannot,  under  the  most  ex- 
tensive import  allowed  to  the  doctrine 
of  recrimination,  justify  or  excuse  her 
desertion  by  the  husband.     lb. 

2.  Abandonment  and  Adultery. 

6.  Where  the  bill  alleges,  that  the 
husband  drove  his  wife  out  of  his 
house,  and  that  he  is  living  in  adultery 
with  another  woman,  the  averments 
are  sufficient  to  bring  the  case  within 
the  statute.  Morris  v.  Morris,  20  Ala. 
168. 

7.  A  divorce  was  granted  to  the 
wife  in  this  case,  on  proof  that  she  had 
separated  from  her  husband,  before 
the  consummation  of  their  nuptials, 
because  she  had  just  reasons  to  appre- 
hend that  he  had  another  wife  then 
living  ;  that  he  consented  to  the  sepa- 
I'ation  at  the  time,  and  promised  to 
produce  sufficient  evidence  to  remove 
her  suspicions  ;  that  he  entirely  failed 
to  produce  such  evidence,  and  showed 
no  exertions  to  obtain  it ;  and  that  he 
led  a  vagabond,  roaming  life,  and  com- 
mitted adultery  with  different  women, 
with  one  of  Avhom  he  lived  four 
months.    Holston  v.  Holston,  23  Ala.  777. 

'  8.  Adultery  on  the  part  of  the  wife,^ 
while  insane,  does  not  entitle  the  hus- 
band to  a  divorce.  Wraijv.  Wrau,  19 
Ala.  522.  ■ 

9.  Adultery,  as  the  term  is  used  in 
the  statute,  may  be  committed  by  sex- 


ual intercourse  with  a  slave.      3Iosssr 
V.  Mosser,  29  Ala.  313. 

10.  Direct  proof  of  the  fact  of  adul- 
tery is  not  necessary,  but  it  may  be 
inferred  from  circumstances.     lb. 

11.  Where  the  bill  alleged,  that  the 
husband,  during  his  wife's  absence 
from  home,  committed  adultery  with  a 
negro  girl,  complainant's  only  witness, 
who  had  acted  as  housekeeper  for  the 
defendant  during  his  wife's  absence 
from  home,  testified,  that  he  fondled 
about  the  girl,  and  seemed  very  fond  of 
her  company  ;  that  she  saw  the  girl  go 
into  his  room  at  8  o'clock  one  night, 
when  the  door  was  shut^to,  and  there 
was  no  light  in  th-i  room, — heard  their 
voices  in  conversation,  and  heard  de- 
fendant say,  "  lie  down ;"  that  the  girl 
had  not  come  out  of  the  room  at  2 
o'clock,  when  she  (witness)  ceased 
watching ;  that  she  saw  the  girl,  on 
several  mornings,  come  out  of  the 
room  with  the  defendant ;  and  that  his 
bed,  on  several  occasions,  after  he  had 
left  his  room,  bore  the  impression  of 
two  persons  having  slept  in  it.  It  was 
proved,  also,  on  the  part  of  the  de- 
fendant, that  he  was  at  the  time  under 
medical  treatment  for  an  eruption  on 
his  legs,  which  were  much  swollen 
and  inflamed,  and  which  required  the 
application  of  poultices  several  times 
a  day  ;  that  the  girl  was  the  only  ser- 
vant about  the  house  ;  and  that,  on 
one  occasion,  at  the  request  of  com- 
plainant's witness,  he  had  severely 
whipped  the  girl.  Held,  that  the  evi- 
dence was  not  sufficient  to  justify  a 
divorce.     (Stone,  J.,  dissenting.)     lb. 

3.  Cruelty. 

12.  A  divorce  will  nat  be  granted 
on  the  ground  of  cruelty,  unless  there 
has  been  actual  violence  committed, 
attended  with  danger  to  life,  limb,  or 
health,  or  a  reasonable  apprehension 
of  such  violence.  Hughes  v-  Hughes, 
19  Ala.  307. 

13.  Evidence  showing  that  the  hus- 
band was  habitually  intoxicated, — that 
he  was,  when  drunk,  a  quarrelsome, 
turbulent,  and  dangerous  man ,»  that 
he  had  used  profane  and  abusive  lan- 
guage towards  his  wife,  and  threatened 
to  inflict  personal  violence  upon  her  ;  - 
that  he  chased  her  through  the  house 
and  yard,  and  attempted  to  strike  her 
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■with  a  chair  ;  and  that,  on  one  occa- 
sion, he  had  inflicted  personal  violence 
upon  her  byjiicking  her, — is  sufficient 
to  entitle  the  wife  to  a  divorce.     lb. 

14.  Cruelty,  where  it  does  not  affect 
life,  limb,  or  health,  is  frequently  a 
relative  term,  whose  meaning  must  he 
determined  by  the  particular  circum- 
stances of  each  case  :  between  persons 
of  education,  refinement,  and  delicacy, 
the  slightest  blow,  in  anger,  might  be 
cruelty;  while,  between  persons  of  a 
different  character  and  walk  in  life,  it 
might  not  mar,  to  any  great  extent, 
their  conjugal  relations,  nor  materially 
interfere  with  their  happiness.  David 
V.  David,  27  Ala.  222. 

1.0.  If  the  evidence  shows  that  the 
wife,  by  her  own  misconduct,  has 
brought  upon  herself  the  ill-treatment 
of  which  she  complains,  and  which  is 
not  wholly  disproportioned  to  the 
^provocation,  she  is  required  to  make 
out  a  much  stronger  case  for  relief, 
than  when  her  own  conduct  has  been 
entirely  blameless ;  and  on  this  ground, 
a  divorce  was  refused  in  this  case. 
Jb.. 

16.  Irritability  of  temper  on  the 
part  of  the  husband,  producing  un- 
governable passion,  and  occasionally 
ending  in  acts  of  personal  violence, 
renders  cohabitation  unsafe,  and  is  a 
peril  from  which  the  wife  is  entitled 
to  protection,  although  she  may  not 
have  been  wholly  blameless.  When 
the  passions  of  the  husband  are  shown 
to  be  so  much  beyond  his  control, 
that  his  wife  cannot,  consistently  with 
her  personal  safety,  continue  in  his 
society,  it  is  immaterial  from  what 
provocation  such  violence  may  have 
originated.     King  v.  King,  28  Ala.  315 

As  to  condonation,  and  its  effect, 
vide  infra,  44-46. 

4.  Insanity. 

17.  If  a  marriage  is  void  by  reason 
of  the  insanity  of  either  one  of  the 
contracting  parties,  no  decree  of  di- 
vorce is  necessary  to  restore  the  par- 
ties to  their  original  rights  ;  yet  a  de- 
cree of  divorce,  in  such  case,  is  con- 
ducive to  good  order  and  decorum, 
and  to  the  peace  and  conscience  of  the 
party  seeking  it.     Rawdon  v.  Rawdon, 

■  28  Ala.  565. 

18.  The  party  who  alleges  insanity 


or  lunacy,  in  avoidance  of  a  marriage, 
must  prove  it ;  but,  when  the  existence 
of  the  disease  is  once  establislied,  it 
then  devolves  on  the  opposite  party 
to  prove,  by  testimony  equally  con- 
vincing, that  the  marriage  v/as  con- 
tracted during  a  lucid  interval.     lb. 

II.  Jurisdiction  of  Coukt. 

19.  The  act  of  1820,  allowing  the 
bill  to  be  filed  in  the  county  of  the 
complainant's  residence,  does  not  take 
away  the  right  to  file  it  in  the  county 
in  which  the  defendant  resides,  iite.se 
V.  Reese,  23  Ala.  785  ;  Wiley  v.  Wiley, 
27  Ala.  704. 

20.  The  jurisdiction  of  the  courts  of 
this  State,  to  grant  a  divorce  to  a 
party  here  domiciled,' is  not  dependent 
on  the  place  where  the  alleged  ground 
of  divorce  occurred.  Ilanberry  v.  Han- 
berry, 29  Ala.  719. 

21.  Under  the  statutes  of  Arkansas, 
as  shown  in  evidence  in  this  case,  the 
fact  that  the  cause  of  divorce  occurred 
elsewhere,  and  was  not  continued  or 
completed  there,  would .  not  render 
void  a  decree  there  obtained  by  the 
husband  after  a  residence  of  one  year. 
Thompson  v.  The  State,  28  Ala.  12. 

22.  In  questions  of  divorce,  the  law 
of  the  domicile  must  govern,  without 
regard  to  the  law  of  the  place  where 
the  marriage  was  solemnized.  Harri- 
son V.  Harrison,  19  Ala.  499  ;  Tliompson 
V.  2  he  State,  28  Ala.  12. 

^3.  A  decree  of  divorce,  regularly 
rendered  by  the  proper  tribunal  in 
this  State,  in  favor  of  a  part}^  here 
domiciled,  is  not  invalid  because  the 
laws  of  the  State  in  which  the  marriage 
was  solemnized  do  not  allow^  a  divorce 
a  vinculo.  Harrison  v.  Harrison,  19 
Ala.  499. 

24.  The  English  doctrine,  holding 
that  the  dissolubility  of  the  marriage 
contract  depends  upon  the  law  of  the 
country  in  which  it  was  solemnized, 
is  founded  on  tjie  doctrine  of  perpetu- 
al allegiance,  is  therefore  inconsistent 
with  the  spirit  of  our  institutions,  and 
is  here  repudiated.  Thompson  v.  The 
State,  28  Ala.  12. 

25.  A  decree  of  divorce  against  a 
non-resident  defendant,  upon  whom 
service  has  been  duly  perfected  by 
publication,  is  equally  as  obligatory 
as  if  he  had  been  personally  served 
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•with  process,  or  had  appeared  and 
ansAvcred.  Harrison  v.  Harrison,  19 
Ala.  499;  Thompson  v.  The  State,  28 
Ala.  12. 

26.  The  husband  has  a  right  to  emi- 
grate, and  acquire  a  new  domicile ; 
and  he  thereby  acquires,  as  a  conse- 
quence, the  right  of  having  his  matri- 
monial status  controlled  by  the  laws 
and  judicial  tribunals  of  the  country 
of  his  new  domicile,  although  his  wife 
may  remain  at  his  former  domicile. 
Thompson  V.  The  State,  29>  A\z..l2. 

27.  The  domicile  of  the  husband 
determines  that  of  the  wife.  Harrison 
hj  Saunders  v.  Harrison,  20  Ala.  629. 

28.  But  an  exception  to  this  general 
rule  is,  that  the  wife  must  be  allowed, 
for  the  purpose  of  obtaining  a  divorce, 
to  acquire  a  domicile  in  the  State  in 
which  she  is  actually  living  at  the 
time  she  is  deserted  by  her  husband  ; 
even  where  the  desertion  consists  in 
his  refusal  to  allow  her  to  return, 
after  having  left  his  abode  in  another 
State.  Hanberry  v.  Hanberry,  29  Ala. 
719. 

29.  Where  the  parties  were  married 
in  South  Carolina,  and,  after  residing 
there  several  years,  removed  to  this 
State,  where  the  husband  permanent- 
ly settled,  the  wife's  legal  domicile  is 
in  this  State,  although  the  cruelty  of 
her  husband  may  have  forced  her  to 
abandon  him,  and  to  seek  the  protec- 
tion of  her  friends  in  South  Carolina. 
Harrison  ^  Saunders  v,  Harrison,  20 
Ala.  629. 

30.  No  other  State  has  jurisdiction, 
to  annul,  or  materially  to  impair,  the 
marriage  relation  between  citizens  of 
this  State  ;  and  having  no  jurisdiction 
of  the  subject-matter,  consent  of  par- 
ties cannot  confer  it.     lb. 

31.  A  marriage  was  solemnized  in 
South  Carolina,  where  the  parties 
were  domiciled.  The  cruelty  of  the 
husband  compelled  the  wife  to  aban- 
don him,  and  return  to  her  friends  ; 
but  by  promises  of  amendment,  he  per- 
suaded her  to  return.  These  promises 
he  violated,  and,  after  removing  with 
her  to  this  State,  again  compelled  her 
to  seek  the  protection  other  relatives 
in  South  Carolina  ;  and  she  there  filed 
a  bill  against  him,  to  compel  him  to 
make  provision  for  her  and  her  infant 
chdd,  and  to  enjoin  him  from  molest- 
ing her.     Held,  that  the  decree,  in  ac- 


:  cordance  with  the  prayer  of  the  bill, 
did  not  annul  or  materiall}^  impair  the 
marriage  relation,  but  only  enforced 
its.  duties  and  obligations  ;  that  the 
subsequent  ill-treatment  of  the  hus- 
band rendered  inoperative  the  condo- 
nation of  his  former  cruelty,  and  re- 
mitted the  wife  to  her  original  remedy 
against  him  ;  that  this  remedy  was  not 
affected  by  the  removal  of  the  parties 
to  this  State  ;  that  the  wife's  actual 
residence  there  entitled  her  to  the 
legal  remedies  there  afforded  for  her 
personal  security,  and  to  the  provis- 
ions usually  made  there  for  mainte- 
nance in  such  cases,  provided  the 
court  could  acquire  jurisdiction  over 
the  husband ;  and  that  the  husband, 
by  answering  the  bill  without  object- 
ing to  the  jurisdiction  of  the  court, 
waived  the  benefit  of  the  objection. 
lb. 

III.  Pleadings,   Practice,    Evidence. 

1.  Bill. 

32.  If  the  bill  alleges  several  distinct 
grounds  of  divorce,  it  is  not  demurra- 
ble for  multifariousness.  Quarles  v. 
Quarks,  19  Ala.  363  ;  Morris  v.  Morris, 
20  Ala.  168. 

33.  If  the  divorce  is  sought  on  the 
ground  of  adultery,  the  bill  must  allege 
the  name  of  the  person  with  whom 
the  adultery  was  committed,  or  that 
the  name  is  unknown  to  the  complain- 
ant ;  but  the  failure  to  raise  an  objec- 
tion on  this  account,  in  the  answer,  is 
a  waiver  of  it.  Holston  v.  Holston,  23 
Ala.  777. 

34.  An  allegation,  that  the  husband 
drove  his  wife  out  of  his  house,  is 
equivalent  to  an  allegation  that  he 
abandoned  her.  Morris  v.  Morris,  20 
Ala.  168. 

35.  If  the  divorce  is  sought  on  the 
ground  of  cruelty,  the  facts  constitut- 
ing the  cruelty  must  be  particularly 
alleged.  Hughes  v.  Hughes,  19  Ala. 
307. 

36.  But  the  bill  is  sufficiently  cer- 
tain and  definite,  when  it  alleges  the 
defendant's  habitual  intoxication,  and 
his  violence  resulting  therefrom,  as 
evidenced  by  his  threats  and  abuse — 
"that  he  used  the  most  gross  and 
abusive  language  towards  complain- 
ant, cursing  her,  and  compelling  her, 
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through  fear  of  hie  violence,  to  seek 
safety  in  quitting  liis  presence  ;  that 
he  made  threats  of  personal  violence, 
such  as  would  endanger  her  personal 
safety,  as  well  as  her  life  and  limbs," — 
specifj'ing  particular  instances  of  his 
misconduct,     lb. 

37.  The  bill  need  not  allege,  with 
circumstantial  particularity,  every  act 
of  cruelty  complained  of :  one  or  two 
specifications  will  be  sufficient,  and 
others  may  be  proved  under  the  gene- 
ral charge.  Reese  v.  Reese,  23  Ala. 
785. 

38.  Specific  acts  of  cruelty,  which, 
though  established  by  the  evidence, 
are  not  charged  in  the  bill,  cannot  be 
made  the  foundation  for  a  decree  ;  but 
the  court  may  well  consider  and  give 
weight  to  them,  as  tending  to  explain 
and  corroborate  the  charges  particu- 
larly specified.  David  v.  David,  27 
Ala. 222. 

39.  Though  the  particular  act  of 
violence  charged  in  the  bill  must  be 
substantially  proved,  it  is  not  neces- 
sary that  all  the  non-essential  circum- 
stances attending  it  should  be  proved 
precisely  as  alleged  ;  as,  where  the 
wife's  bill  charged,  that  her  husband 
struck  her  several  times  with  a  stick, 
choked  her  down,  drew  his  knife,  and 
threatened  to  cut  her  throat,  while 
the  evidence  proved  that  he  choked 
her,  struck  her  with  a  whip,  and  pull- 
ed her  hair, — the  variance  was  held 
immaterial.     lb. 

40.  A  misnomer  of  the  defenda^^t, 
in  the  insertion  of  a  letter  as  the  initial 
of  a  middle  name,  will  not  render  the 
decree  fraudulent,  when  collaterally 
attacked  ;  the  description  being  other- 
wise sufficiently  accurate,  and  there 
being  no  allegation  that  the  party  was 
not  known,  or  called  by  that  name. 
Harrison  v.  Harrison,  19  Ala.  499. 

41.  The  omission  to  state  in  the  bill 
a  fact  which,  if  stated,  would  have 
been  a  bar  to  the  relief  sought,  does 
not  render  the  decree  void,  when  col- 
laterally impeached.     lb. 

42.  An  allegation,  in  a  bill  filed  by 
the  wife,  "that  she  has  just  cause  to 
fear,  and  in  fact  does  fear,  that  the  de- 
fendant, upon  the  filing  and  service  of 
this  bill,  will  remove  or  dispose  of  his 
whole  propertj^,"  without  stating  the 
facts  which  cause  her  fears,  does  not 
authorize  an  injunction  to  prevetit  the 


removal  of  the  defendant's  property. 
Norris  v.  Norris,  27  Ala.  .019. 

As  to  the  county  in  which  the  bill 
may  be  filed,  vide  supra,  19. 

2.  Answer. 

43.  As  the  statute  docs  not  require 
a  sworn  answer,  the  defendant  cannot, 
by  swearing  to  his  answer,  impose  on 
the  complainant  the  necessity  of  estab- 
lishing her  case  by  two  witnesses,  or 
by  one  witness  with  corroborating 
circumstances.  Hughes  v.  Hughes,  \0 
Ala.  307  ;  Mosser  v.  Mosser,  29  Ala.  313. 

3.  Condonation. 

4A.  Condonation  being  always  con- 
ditional, subsequent  acts  of  cruelty  re- 
vive the  remedy  for  former  acts. 
Hughes  V.  Hughes,  19  Ala.  307  ;  Harri- 
son ^  Saunders  v.  Harrison,  20  Ala. 
629. 

45.  A  proposal  by  the  wife  to  return 
to  her  husband's  house,  from  which 
she  had  been  driven  by  his  cruelty, 
which  is  rejected  by  the  husband,  can- 
not be  construed  into  condonation  of 
his  cruelty.  Quarks  v.  Quarks,  19 
Ala.  363. 

46.  Where  the  wife  continues  to 
live  with  her  husband  for  two  years, 
after  the  commission  on  his  part  of  an 
act  of  gross  violence,  this  does  not 
amount  to  condonation,  nor  estop  her 
from  afterwards  complaining  of  such 
cruelty.     Reese  v.  Reese,  23  Ala.  785. 

4.  Laches. 

47.  The  lapse  of  twenty-two  years 
after  the  discovery  of  the  alleged 
insanity,  before  filing  a  bill  to  avoid 
the  marriage  on  that  groimd,  is  a  bar 
to  the  relief  sought.  Rawdon  v.  Raiv- 
don,  28  Ala.  5G5. 

5.  Proof  of  Marriage. 

48.  If  the  answer  admits  the  mar- 
riage, proof  that  the  parties  had  lived 
together  as  man  and  wife  for  more 
than  fortv  vears,  is  sufficient.  Morris 
t'.ilfor?vs^20  Ala.  168. 

6.  Admissions  of  Parties. 

49.  The  admissions,  or  declarations 
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of  the  defendajit,  are  not  admissible  to 
show  a  ground-for  divorce.  Jordan  v. 
Jordan,  11  Ala.  466. 

50.  But,  under  the  Code,  the  con- 
fessions of  the  parties  are  only  declar- 
ed insufficient,  when  they  constitute 
the  only  evidence  of  the  alleged  cause 
of  divorce  :  a  decree  may  be  rendered 
on  such  confessions,  in  connection 
with  corroborating  proof  of  conduct 
and  circumstances  which  tend  to  repel 
the  idea  of  collusion.  Ki7ig  v.  King, 
28  Ala.  315. 

IV.  Decree  ;  and  herein  op  Alimony. 

1.  Effect  and  Validity  of  Decree. 

51.  A  decree  of  divorce  a  vinculo, 
in  favor  of  the  wife,  defeats  and  deter- 
mines all  the  rights  and  interest  of 
her  husband  in  and  to  her  lands,  and 
of  others  claiming  under  a  mortgage 
executed  by  him,  and  restores  her 
rights  precisely  as  her  husband's 
death  would  have  restored  them. 
BoyJcin  v.  Rain,  28  Ala.  332. 

52.  A  decree  for  maintenance,  in 
favor  of  the  wife,  ■  rendered  by  the 
chancery  court  in  South  Carolina,  to 
continue  until  the  reconciliation  or 
death  of  the  parties,  cannot  be  here 
enforced  against  the  husband,  who 
has  since  obtained  a  valid  divorce  in 
the  courts  of  this  State,  except  for  the 
amount  due  upon  the  decree  at  the 
time  the  divorce  became  effectual ; 
but,  as  to  this  amount,  the  decree'  of 
divorce  is  no  estoppel,  although  the 
main  allegations  of  the  bills  in  the  two 
cases  are  conflicting.  Harrison  t^' 
Saunders  v.  Harrison,  20  Ala.  629. 

53.  A  decree  of  divorce  obtained  in 
Arkansas,  bj'  a  person  domiciled  in 
Alabama,  would  be  void,  if  procured  by 
fraud  ;  or, if  the  party  did  not  goto  Ar- 
kansas animo  manendi ;  or,  if  he  went 
thither,  merely  for  the  purpose  of  ob- 
taining a  divorce,  and  with  the  inten- 
tion of  remaining  no  longer  than  was 
necessary  to  accomplish  that  purpose. 
Thompson  v.  The  State,  28  Ala.  12. 

For  decisions  upon  the  validity  of  a 
decree  of  divorce,  as  affected  by  the 
jurisdiction  of  the  court,  vide  supra, 
20-31 ;  and  as  affected  by  fraud,  or  by 
the  defective  allegations  of  the  bill, 
40-41. 


2.  Confirmation  by  Legislature. 

54.  A  decree  of  divorce  does  not 
become  ineffectual,  because  the  con- 
firmatory act  of  the  legislature  is  not 
passed  at  the  first  ensuing  session  of 
the  general  assembly.  Harrison  v. 
Harrison,  19  Ala.  499. 

3.  Alimony,  and  Division  of  Property. 

55.  Where  a  divorce  a  vinculo  is 
granted  to  the  wife,  it  is  error  to  de- 
cree alimony  to  her,  instead  of  a  divis- 
ion of  the  estate  between  the  parties. 
Quarles  v.  Quarles,  19  Ala.  363. 

56.  The  wife  has  a  right  to  a  support 
out  of  her  husband's  estate,' pending 
a  suit  for  divorce  against  him,  and 
also  to  such  sum  as  may  be  necessary 
to  procure  solicitors  to  conduct  the 
suit  for  her  ;  and  whenever  this  right 
is  denied  by  the  chancellor,  at  any  time 
before  permanent  alimony  is  finally 
set  apart  for  her,  the  supreme  court 
will  award  a  mandamus,  since  there  is 
no  other  adequate  and.specific  remedy, 
to  compel  him  to  make  the  necessary 
order.     Ex  parte  King,  27  Ala.  387. 

57.  On  bill  filed  by  the  wife,  an  in- 
terlocutory order  was  made  for  the 
allowance  of  temporary  alimony,  and 
on  final  hearing  a  decree  was  rendered 
in  her  favor.  A  reference  to  the 
master  was  also  made,  to  ascertain 
and  report  the  value  of  the  defendant's 
estate  ;  and  it  was  further  ordered, 
that  the  cause  "be  retained  in  court 
for  further  orders."  From  this  decree, 
before  the  report  came  in,  the  defend- 
ant took  an  appeal.  Held,  that  the 
chancellor  had  jurisdiction,  notwith- 
standing the  pendency  of  the  appeal, 
to  grant  an  order,  on  the  petition  of 
the  wife  showing  a  necessity  for  it,  to 
secin-e  the  prompt  payment  of  the 
quarterly  allowances  made  by  the  pre- 
vious interlocutory  decree,  and  to  re- 
quire the  defendant  to  pay  the  com- 
plainant's solicitors  such  further  sum 
as  might  be  a  reasonable  compensa- 
tion for  their  services  in  defending 
the  appeal,     lb. 

58.  Where  there  are  no  children  of 
the  marriage  to  be  provided  for,  and 
the  husband's  children  by  a  former 
marriage  have  already  received  ad- 
vancements, a  sum  of  money  equal  to 
the  legal   interest  on  one-third  of  the 
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value  of  the  husband's  real  estate, 
together  with  a  gross  sum  equal  to 
one-fifth  of  his  personal  estate,  is  not 
an  unreasonable  amount  for  alimony. 
King  V.  King,  28  Ala.  315, 

4,  Costs. 

59.  The  wife's  bill  having  been  dis- 
missed, on  the  ground  that  both  par- 
ties were  in  fault,  the  costs  were 
equally  divided.  David  v.  David,  27 
Ala.  222. 

60.  Where  the  chancellor's  decree, 
granting  a  divorce  to  the  wife,  was 
reversed  on  error,  on  account  of  the 
insufiSciency  of  the  evidence,  the  costs 
of  the  appellate  court  were  imposed 
on  the  next  friend  of  the  wife,  and  the 
costs  of  the  court  below  on  the  hus- 
band.   Mosser  v.  Mosser,  29  Ala.  313. 

5.  Judgment  on  Error. 

61.  Where  the  decree  of  the  chan- 
cellor, dismissing  the  bill  for  want  of 
jurisdiction,  is  reversed  on  error,  the 
cause  will  be  remanded,  although  the 
evidence  may  show  that  the  complain- 
ant is  entitled  to  a  divorce,  whenever 
it  may  become  necessary  to  make 
some  provision  for  the  wife,  or  some 
order  in  relation  to  her  separate  estate, 
which  the  appellate  court  cannot 
make.     Wiley  v.  Wiley,  27  Ala.  704. 

62.  And  where  the  complainant  is 
held  entitled  to  a  decree,  and  the 
chancellor's  decree  therefore  reversed, 
the  cause  will  nevertheless  be  remand- 
ed, because  it  is  the  duty  of  the  regis- 
ter to  make  out  and  transmit  the 
record  to  the  speaker  of  the  house. 
Hanberry  v.  Hanberry,  29  Ala.  719. 


DOWER. 

1.  The  jurisdiction  of  chancery,  in 
the  allotment  of  dower,  is  not  taken 
away  by  the  statutory  jurisdiction 
conferred  on  the  probate  court.  Owen 
V.  Slatter,  26  Ala.  547. 

2.  Where  the  lands  were  aliened  by 
the  husband  in  his  lifetime,  and  the 
piirchaser  has  put  valuable  improve- 
ments on  them,  chancery  alone  has 
power  to  render  a  proper  decree  ;  in 
such  case,  therefore,   the    purchaser 
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may  come  into  equity,  to  have  the 
dower  settled  and  deducted  from  the 
unpaid  purchase-money.  Thrasher  if 
Mitchell  V.  Pinclcard's  Heirs,  23  Ala.  G16. 

3.  If  the  widow  institutes  proceed- 
ings for  dower,  in  lands  in  wliich  it 
cannot  be  assigned  by  rnetes  and 
bounds,  she  is  not  compelled  to  in- 
clude in  her  application  all  the  lands 
in  the  county  in  'which  she  may  be 
entitled  to  dower.  Owen  v.  Slatter,  26 
Ala.  547. 

4.  The  dower  must  be  computed 
according  to  the  value  of  the  land  at 
the  time  of  the  alienation  by  the  hus- 
band, and  not  according  to  its  value 
at  the  time  of  the  allotment.  Linn  v. 
Robinson  ^  Pollard,  21  Ala.  547  ; 
Thrasher  ^  Mitchell  v.  Pinckard's  Heirs, 
23  Ala.  616 ;  Francis  «.  Garrard,  18 
Ala.  794. 

5.  Where  a  compensation  in  money 
is  allowed  in  lieu  of  dower,  the  decree 
should  be,  not  for  one-third  of  the  net 
rents  and  profits  annually  during  the 
life  of  the  widow,  but  for  one-third 
of  such  rents  and  profits  from  the 
filing  of  the  bill,  by  way  of  damages, 
and  for  the  annual  interest  thereafter 
on  one-third  of  the  value  of  the  premi- 
ses at  the  time  of  the  alienation. 
Francis  v.  Garrard,  18  Ala.  794. 

6.  In  making  an  abatement  of  the 
purchase-money,  at  the  suit  of  the 
purchaser,  where  his  vendor  died 
without  ihaking  title,  and  the  widow's 
dower  was  assigned  in  part  of  the 
land,  the  same  rule  should  be  applied, 
as  follows  :  The  purchaser  should  be 
relieved,  until  the  death  of  the  widow, 
of  the  payment  of  so  much  of  the 
purchase-money  as  may  be  equal  to 
one-third  of  the  value  of  the  premises 
at  the  time  of  the  alienation  ;  and  the 
payment  of  this  sum,  without  interest, 
at  the  termination  of  the  widow's  life 
estate,  should  be  secured  by  a  lien  on 
the  land.  Springle's  Heirs  v.  Shields 
If  Paulling,  17  Ala.  295. 

7.  A  sale  of  real  estate,  by  commis- 
sioners appointed  under  an  order  of 
the  orphans'  court,  does  not  aft'ect  the 
widow's  right  of  dower  ;  and  although 
the  order  was  made  on  her  application 
as  administratrix,  her  failui-e  to  an- 
nounce at  the  sale,  that  the  land  was 
sold  subject  to  her  dower,  does  not 
estop  her  from  asserting  her  claim. 
Owen  'V.  Slatter,  26  Ala.  547. 
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8.  An  ante-nuptial  contract,  barring 
dower,  specifically  enforced  against 
the  widow,  at  the  suit  of  the  heirs  of 
her  deceased  husband.  Webbv.  Webb's 
Heirs,  29  Ala.  588. 

For  other  decisions  respecting  dow- 
er, see  same  title  in  Part  II. 


ELECTION. 

1.  A  trustee,  who  held  possession 
of  a  tract  of  land  of  which  one  half 
belonged  to  an  infant,  purchased  her 
interest  from  her  father,  who  after- 
wards conveyed  a  negro  to  her  in  pay- 
ment of  the  purchase-money  ;  but  the 
contract  of  sale  was  subsequently  re- 
scinded, and  the  trustee  received  from 
the  father,  in  lieu  of  the  repayment  of 
the  purchase-monej^  a  stock  of  goods, 
and  an  indemnity  against  liability  for 
rents.  The  infant  having  filed  a  bill 
against  her  tenant  in  common  and  the 
trustee,  for  a  partition  of  the  land, 
and  an  account  of  the  rents  and  profits, 
the  trustee  filed  a  cross  bill,  alleging 
tli.e  insolvency  of  the  father,  and  ask- 
ing that  the  infant  might  be  compelled 
to  elect,  whether  she  would  hold  the 
negro,  or  proceed  for  the  rents,  and 
that  li6  might  be  subrogated  to  her 
rights  in  the  negro  if  she  elected  to 
proceed  for  the  rents.  Held,  that  he 
was  not  entitled  to  the  relief  sought. 
Horton  v.  Sledge,  29  Ala.  478. 


ERROR  AND  APPEAL. 

I.  When  Error  or  Appeal  Lies. 
IL  Parties. 

III.  Bond,  and  Secitrity  for  Costs. 

IV.  Limitation. 

V.  Practice. 

1.  Coercing  Satisfaction  of  -Decree. 

2.  Assignment  of  Errors,  and  Join- 
der. 

3.  What  is,  or  not,  Revisable. 

4.  What  Objections  are,  or  not,  Avail- 
able. 

5.  Rcmanclment  of  Cause. 

VI.  Costs.— &«  that  title. 


I.  When  Error  or  Appeal  Lies. 

1.  An  appeal  does  not  lie  from  an 
interlocutory  order,  refusing  to  dis- 
miss a  bill  for  want  of  equitj'- ;  nor 
will  the  appellate  court  take  jurisdic- 
tion of  such  appeal  by  consent  of 
parties.  Benford  v.  Daniels,  20  Ala. 
44.5. 

2.  Sections  3019  and  3020  of  the 
Code  refer  only  to  appeals  from  final 
judgments  and  decrees,  and  not  from 
those  which  are  merely  interlocutory. 
Powell  V,  Central  Plank-Road  Co.,  24 
Ala.  441. 

3.  The  register  has  power,  under 
the  Code,  to  grant  an  appeal  from  an 
interlocutory  order  of  the  chancellor, 
dissolving  an  injunction  in  vacation. 
(LiGON,  J.,  dissenting.)     lb. 

II.   Parties. 

4.  When  a  writ  of  error  is  sued  out 
in  the  name  of  one  of  the  defendants, 
"et  al.,"  the  abbreviation  cannot,  strict- 
ly considered,  be  construed  to  mean 
the  other  defendants  in  the  cause  be- 
low ;  but,  under  the  statute  allowing 
amendments  of  writs  of  error,  the 
writ  will  be  considered  amended,  so 
as  to  conform  to  the  actual  facts. 
Colvin  V.  Owens,  22  Ala.  782. 

5.  Where  the  husband  is  a  party  to 
a  suit  in  right  of  his  wife,  and  dies 
after  the  rendition  of  the  final  decree, 
but  before  a  writ  of  error  is  sued  out, 
his  i)ersonal  representative  is  not  a 
necessary  party  to  the  writ,  since  the 
interest  which  he  represented  sur- 
vives to  his  wife.     lb. 

6.  And  the  fact  that  the  husband,  in 
such  case,  adopted  the  answer  of  one 
of  his  co-defendants,  who  was  his 
mother-in-law,  and  acted  as  her  agent 
and  assistant  in  the  management  of 
the  suit,  does  not  render  it  necessary 
to  make  hie  legal  representatives  jjar- 
ties  to  the  writ  of  error.     lb. 

7.  When  an  appeal  is  taken  by  "the 
solicitor  of  the  complainants,"  some  of 
whom  were  infants  suing  by  their  next 
friend,  the  appeal  is  not  valid  so  fur 
as  the  infants  are  concerned  ;  but,  as 
to  the  adult  complainants,  the  authority 
of  their  solicitor  'will  be  presumed. 
Riddle  i\  Hanna,  25  Ala.  484. 

8.  A  final  decree,  which  has  been 
fully  executed,  will  not  be  opened  on 
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the  petition  of  one  who  seeks  to  Lave 
it  reviewed  on  error,  and  who  shows, 
in  his  petition,  that  he  had  no  interest 
in  the  subject-matter  of  the  suit  until 
long  after  its  termination.  Boykin  v. 
Kernochan,  24  Ala.  697. 

9.  Nor  will  he  be  made  a  party  to 
the  suit,  in  such  case,  that  he  may  prose- 
cute an  appeal  or  writ  of  error,  when 
his  petition  shows  that  an  appeal  or 
writ  of  error  is  already  barred  by  the 
'Statute  of  limitations,     lb. 

III.  Bond,  and  Security  fob  Costs. 

10.  A  simple  acknowledgment  in  wri- 
ting is  sufficient  security  for  the  costs 
of  the  appeal,  unless  the  appeal  is 
intended  to  operate  as  a  supersedeas. 
Riddle  V.  Hanna,  2.5  Ala.  484. 

11.  The  appellate  jurisdiction  of  the 
supreme  court  is  derived  from  the 
constitution,  and  is  not  restricted  by 
the  statutory  provisions  regulating 
■appeals  :  the  appeal,  bond  or  security 
for  costs,  and  certificate,  required  by 
the  statute,  (Code,  ||  3016,  3041,)  are 
not  jurisdictional  facts,  but  are  merely 
the  prescribed  means  by  which  each 
particular  case  is  brought  under  the 
pre-existing  jurisdiction  of  the  coiirt. 
(Per  Walker  and  Stone,  JJ.  ;  while 
Rice,  C.  J.,  held  that,  however  full  and 
complete  might  be  the  appellate  juris- 
diction conferred  by  the  constitution, 
the  public  policy  of  the  State,  as  dis- 
closed and  declared  by  the  Code,  re- 
quired that  that  jurisdiction  should 
not  be  exercised  in  favor  of  a  party 
who  did  not  comply  with  the  statutory 
requisitions.  Thompson  v.  Lea,  28  Ala. 
453. 

12.  A  joinder  in  error  is  a  waiver 
of  the  appeal,  bond,  or  security  for 
costs,  and  of  all  defects  therein  ;  and 
a  motion  to  dismiss  the  appeal  after- 
wards comes  too  late.  (Rice,  C.  J., 
dissenting.)     lb. 

For  analogous  decisions,  see  same 
title  in  Parts  II.  IV. 

IV.  Limitations. 

13.  The  act  of  1818,  prescribing 
three  years  as  the  limitation  of  writs 
of  error,  applies  to  final  decrees  in 
chancery,  as  well  as  to  final  judgments 
at  law.  Boykin  v.  Kernochan,  24  Ala. 
697.     (Note,  that  the  limitation  fixed 


by  the   Code,    section    3040,  is  two 
years.) 

14.  When  a  stranger  propounds  his 
interest  to  the  court  by  petition,  pray- 
ing to  be  made  a  party  to  a  suit  that 
he  may  prosecute  an  appeal  or  writ 
of  error,  the  order  making  him  a  party 
would  relate  back  to  the  time  when 
the  decree  was  rendered  ;  consequent- 
ly, if  his  petition  shows  that  an  appeal 
or  writ  of  error  is  already  barred  by 
the  statute  of  limitations,  it  will  not 
be  granted.  lb. ;  also,  Binford  v.  Bin- 
ford,  22  Ala.  682. 

15.  The  doctrine  of  relation  back  to 
a  past  time  is  a  fiction  which  is  often 
indulged,  in  advancement  of  justice, 
to  sustain  legal  proceedings  ;  but  it  is 
never  applied,  where  it  would  deprive 
a  party  of  a  clear  legal  right,  or  when 
it  would  work  manifest  injustice.  Pear- 
son V.  Darrington,  21  Ala.  169. 

16.  The  statute  which  limits  an  ap- 
peal from  an  interlocutory  decree 
dissolving  an  injunction,  "to  the  next 
term  of  the  supreme  court,"  means 
the  next-  term  to  which  an  appeal  may 
be  taken  according  to  the  general  law 
regulating  appeals ;  and  unless  the 
decree  is  rendered  a  sufficient  length 
of  time,  before  the  commencement 
of  the  next  term  of  the  supreme  court, 
to  enable  the  appellants  to  give  the 
necessary  citation  the  appeal  is  proper- 
ly returnable  to  the  next  following  term. 
ib. 

17.  Where  a  cause  was  submitted, 
on  motion  to  dissolve  the  injunction, 
during  the  regular  term  of  the  court, 
which  commenced  on  the  first  Monday 
in  December  and  was  limited  to  one 
week,  under  an  agreement  of  counsel 
that  the  chancellor  should  render  his 
decree  in  vacation  as  of  that  term ; 
and  a  decree,  dissolving  the  injunction, 
w^as  afterwards  rendered,  dated  Janu- 
ary 3d,  but  not  filed  in  the  oSice  of 
the  register  until  January'  10th, — held, 
that  an  appeal  from  this  decree  was 
properly  taken  to  the  next  June  term 
of  the  supreme  court.     Ib. 

Y.  Practice. 

1.  Coercing  Satisfaction  of  Decree. 

18.  Where  the  decree  is  voluntarily 
executed  by  the  parties,  and  the  com- 
plainant receives  the  money  decreed 
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to  liim,  he  may  nevertheless  prosecute 
an  appeal.  Tarleton  v.  Goldthwaite's 
Heirs,  23  Ala.  346. 

19.  But,  if  the  appellant  has  co- 
erced satisfaction  of  the  decree,  he  will 
not  be  allowed  to  assign  errors  until 
he  has  done  what  may  be  necessary 
to  place  the  appellee  in  staPa  quo. 
Riddle  v.  Hanna,  25  Ala.  484. 

2.  Assignment  of  Errors,  and  Joinder. 

20.  All  assignments  of  error  should 
point  to  a  particular  part  of  tjie  pro- 
ceedings of  the  court  below,  in  which 
the  error  complained  of  is  thought  to 
exist.     Eslava  v.  Lepretre,  21  Ala.  504. 

21.  An  assignment,  alleging  that 
"  the  bill  and  amended  bill  were  not 
sufficient  to  warrant  the  proceedings 
had  on  them,"  is  too  general.     lb. 

22.  So  is  an  assignment,  alleging 
that  "the  proceedings  were  irregular, 
informal  and  insufficient,  and  not  in 
accordance  with  the  rules  of  chancery 
practice."     lb. 

23.  On  appeal  from  a  decree  ren- 
dered on  the  final  settlement  of  an 
estate,  the  assignment  that  "  there  is 
error  in  the  decree  of  distribution," 
presents  the  question,  whether  distri- 
bution was  made  among  the  proper 
parties.  Frowner  v.  Johnson,  20  Ala. 
477. 

24.  The  appellate  court  will  decide 
no  qiiestion  on  error,  which  was  not 
made  and  acted  on  in  the  primary 
court,  and  that  action  assigned  for 
error  and  insisted  on  ;  unless  it  be  a 
want  of  jurisdiction,  apparent  on  the 
face  of  the  proceedings.  Freeman  v. 
Swan,  22  Ala.  106. 

25.  When  the  defendant  in  error, 
who  was  also  defendant  below,  assigns 
no  cross  errors,  he  cannot  be  heard  to 
question  the  action  of  the  chancellor 
in  overruling  his  demurrer  to  the  bill. 
Andrews  v.  Hobson's  Adm'r,  23  Ala.  319. 

26.  Cross  assignments  of  error  will 
not  be  considered  by  the  court,  ex- 
cept by  consent  of  parties.  Charles  v. 
Dubose,  29  Ala.  367. 

27.  A  joinder  in  error  is  a  waiver  of 
the  appeal,  bond,  or  security  for  costs, 
and  certificate,  and  of  all  defects 
therein ;  and  a  motion  to  (dismiss  the 
appeal  afterwards  comes  too  late. 
Thompson  v.  Lea,  28  Ala.  453. 


3.  What  is,  or  not,  Revisable. 

28.  When  an  amendment  to  a  bill  is 
properly  allowed,  the  appellate  court 
will  not  review  the  decision  of  the 
chancellor  in  allowing  it  without  terms. 
McLane  ^  Plowman  v.  Riddle  4"  Burt, 
19  Ala.  180. 

29.  When  leave  to  amend  the  bill  is 
asked  at  the  hearing,  it  is  discretion- 
ary with  the  chancellor  to  grant  or 
refuse  it.  Michan  and  Wife  v.  Wyatt, 
21  Ala.  813. 

30.  When  an  objection  to  the  frame 
of  the  bill,  which  may  be  remedied  by 
amendment,  is  raised  for  the  first  time 
at  the  hearing,  it  is  discretionary  with 
the  chancellor,  either  to  allow  it,  or  to 
dismiss  the  bill  without  prejudice.     lb. 

31.  In  a  case  of  interpleader,  after 
the  discharge  of  the  complainant,  the 
testimony  having  been  published  by 
consent  without  prejudice,  it  is  discre- 
tionary with  the  chancellor  to  permit 
an  amendment  of  one  of  the  answers. 
Lanier  v.  Driver,  24  Ala.  149. 

32.  The  appointment  of  a  receiver 
is  discretionary  with  the  chancellor. 
Ex  parte  Walker,  25  Ala  81. 

33.  Whether  a  refractory  party 
should  be  allowed,  before  an  order  for 
an  attachment  against,  him  is  made, 
to  give  bond  for  the  forthcoming  of 
the  money  in  his  hands,  is  a  matter 
addressed  to  the  sound  discretion  of 
the  chancellor.    lb. 

4.  What  Objections  are,  or  not.  Available. 

34.  When  a  cause  is  submitted  to 
the  chancellor  on  an  agreed  state  of 
facts,  upon  which  he  renders  his  de- 
cree, and  it  is  not  objected  that  the 
pleadings  do  not  put  these  facts  in 
issue,  that  objection  cannot  be  raised 
in  the  appellate  court,  to  prevent  a 
revision  of  the  decree.  Whitworth 
and  Wife  v.  Hart,  22  Ala.  343. 

35.  When  the  master's  report  is 
not  on  its  face  erroneous,  and  it  is 
confirmed  without  objection  or  excep- 
tion, an  objection  to  it  cannot  be  rais- 
ed in  the  appellate  court.  Gerald  v. 
Miller's  Distributees,  21  Ala.  433. 

36.  When  a  decree  pro  coi)fesso  has 
been  irregularly  entered  against  a  de- 
fendant, and  he  subsequently  appears 
by  solicitor,  without  objecting  to  such 
irregularity,  he  cannot  take  advantage 
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of  it  on  error.     Bank  of  St.  Mary's  v. 
St.  John,  Powers  ^  Co.,  25  Ala.  566. 

37.  On  error  from  a  decree  dismiss- 
ing a  bill  for  a  want  of  equity,  the  ap- 
pellate court  cannot  look  to  the  an- 
swer, for  the  purpose  of  determining 
whether  the  injunction  should  have 
been  dissolved.  Pearson  v.  Darring- 
ton,  18  Ala.  348. 

38.  Although  the  court  has  no  juris- 
diction, after  the  dismissal  of  a  bill  for 
want  of  jurisdiction,  to  reinstate  the 
cause  at  a  subsequent  term  ;  yet,  if  it 
is  thus  reinstated,  and  the  defendant, 
after  craving  an  appeal  from  the  order, 
engages  in  the  defense — crossing  in- 
terrogatories, entering  into  consent, 
&c., — he  thereby  waives  his  objection 
to  the  reinstating  of  the  cause,  and 
cannot  take  advantage  of  it  on  error. 
Byrd  v.  McDaniel,  26  Ala.  582. 

39.  When  a  cause  is  submitted  at  a 
regular  term  of  the  court,  and,  on  re- 
quest of  defendant's  solicitor,  held 
under  advisement  until  vacation,  the 
defendant  cannot  assign  for  error  the 
rendition  of  the  decree  in  vacation. 
Bank  of  St.  Mary's  n,  St.  John,  Powers 
^  Co.,  25  Ala.  566. 

40.  A  formal  objection  to  the  bill, 
which,  if  it  had  been  raised  before  the 
chancellor,  might  have  been  remedied 
by  an  amendment,  is  not  available  on 
error.  Johnson  v.  Culbreath,  19  Ala. 
348  ;  Walker  and  Wife  v.  Smith,  28  Ala. 
569  ;  Holston  v.  Holston,  23  Ala.  777. 

41.  A  correct  decree,  though    ren- 
dered for  a  wrong  reason,  will  be   af^ 
firmed  on  error.     Stiles  ^  Co.  v.  Light- 
foot,  26  Ala.  443  ;  Cave  v.  Webb,  22  Ala. 
583  ;  Stone  v.  Hale,  17  Ala.  557. 

42.  Using  the  answer  of  one  defend- 
ant as  evidence  against  the  others,  in 
stating  an  account  before  the  master, 
though  erroneous,  is  not  available  on 
error,  when  the  other  answers  and 
proof  in  the  cause  show  a  greater 
balance  against  them,  than  the  account 
as  stated  on  the  basis  furnished  by 
the  answer.  Halstead  v.  Shepard,  23 
Ala.  558. 

43.  Where  issues  at  law  are  direct- 
ed, to  try  the  validity  of  a  will  and 
deed  of  gift,  which  are  so  connected 
by  words  of  reference,  that  if  the  will 
is  valid  the  deed  cannot  be  held  in- 
valid ;  and  the  verdict  of  the  jury 
establishes  the  validity  of  the  will, 
the  trial  of  the. other  i^sue.is  an  imma- 


terial matter,  and  its  regularity  v/ill 
not  be  looked  to  on  error.  Dabbs  v. 
Dabbs,  27  Ala.  646. 

44.  Where  the  verdict  is  in  favor  of 
the  will,  and  the  court  trying  the  issue 
erroneously  renders  judgment  for  the 
costs  against  the  heir,  besides  certify- 
ing the  amount  to  the  chancellor,  by 
whom  also  they  are  decreed  against 
the  heir,  the  error  is  without  injury. 
lb. 

45.  The  appellate  court  will  decide 
no  question,  which  was  not  made  and- 
act  on  in  the  primary  court,  and  that 
action  assigned  for  error  and  insisted 
on  ;  unless  it  be  the  want  of  jurisdic- 
tion apparent  on  the  face  of  the  pro- 
ceedings. Freeman  v.  Swan,  22  Ala. 
106. 

46.  When  non-resident  infant  de- 
fendants are  not  properly  brought  in 
as  parties,  the  decree  will  be  reversed 
by  the  appellate  court,  although  the 
error  escaped  the  notice  of  the  solici- 
tors and  chancellor  in  the  court  below, 
and  was  not  specially  assigned  as 
error.     Clark  v.  Gilmer,  28  Ala.  265.  _ 

47.  A  failure  to  revive  the  suit 
against  the  legal  representative  of  a 
deceased  defendant,  who  was  a  nec- 
essary party  to  the  bill,  is  erroneous, 
although  the  objection  was  not  raised 
in  the  primary  court.  Frownerv.  John- 
son, 20  Ala.  477. 

48.  If  the  defendant  does  not  take 
advantage,  by  plea  or  demurrer,  of  the 
want  of  proper  parties  to  the  bill,  the 
objection  is  not  available  on  error,  un- 
less the  absent  parties  are  indispensa- 
ble to  the  rendition  of  a  proper  de- 
cree. Ozley  V.  Ikelheimer,  26  Ala.  332  ; 
McMaken  v-  31c3Iaken,  18  Ala.  576  ; 
Woodward  V.  TFoorf,  19  Ala.  213;  Sanders 
V.  Godley,  23  Ala.  473. 

49.  The  objection  cannot  be  raised 
for  the  first  time  in  the  appellate  court, 
that  the  order  of  publication  against 
non-resident  defendants  was  not  ac- 
companied by  an  abstract  of  the  bill, 
as  required  by  the  seventeenth  rule  of 
chancery  practice.  Gannard  v.  Eslava, 
20  Ala.  732. 

50.  An  objection  to  the  jurisdiction 
of  the  chancery  court,  on  account  of 
a  mistake  in  the  decree  setting  forth 
the  reason  why  the  cause  was  trans- 
ferred from  the  probate  court,  cannot 
be  raised  in  the  appellate  court,  when 
the  record  discloses  a  sufficient  rea- 
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son  for  the  transfer,  and  the  order  it- 
self assigns  no  reason.  McBrooin's 
Adm'rs  v.  McBroom's  Creditors,  19  Ala. 
173. 

51.  A  mistake  in  the  christian  name 
of  a  party  against  whom  a  decree  has 
been  rendered,  when  the  true  name 
appears  in  the  record,  is  a  mere  cleri- 
cal misprision,  which  the  appellate 
court  will  correct  at  the  costs  of  the 
plaintiff  in  error.     lb. 

52.  A  decree  will  not  be  reversed 
on  error,  because  a  party  defendant, 
who  has  in  his  hands  the  fund  sought 
to  be  condemned,  is  sued  as  adminis- 
trator instead  of  guardian,  ^  when  it 
appears  that  all  the  parties  interested 
in  the  fund  were  before  the  court, 
and  that  no  injary  can  result  to  any 
one.     Chapman  v.  Hamilton,  19  Ala.  121. 

53.  Although  the  chancellor  has  no 
power  to  order  a  partial  answer  to 
stand  for  a  plea,  yet,  if  such  an  order 
is  made,  and  issue  is  joined  on  the 
answer  as  a  plea,  and  the  complain- 
ants proceed  under  it  to  take  proof  to 
establish  their  case,  the  irregularity 
only  amounts  to  error  without  injury. 
Bentley  v.  Cleaveland,  22  Ala.  814. 

5.  Remandment  of  Cause. 

54.  A  cause  will  not  be  remanded, 
that  the  bill  may  be  amended,  when 
the  amendment  would  make  an  entirely 
new  case.  Crabh's  Adm'r  v.  Thomas, 
25  Ala.  212  ;  Williams  v.  Barnes,  28 
Ala.  613. 

55.  In  reversing  the  decree  of  the 
chancellor,  dismissing  the  bill  without 
a  decision  on  the  merits,  the  appellate 
court  will  remand  the  cause  without 
determining  its  merits.  Byrd  v.  Mc- 
Daniel,  26  Ala.  582  ;  Bonduranit  v.  Sib- 
ley's Heirs,  29  Ala.  5T0._ 

56.  When  a  bill  is  dismissed  by  the 
chancellor  on  final  hearing,  and  his 
decree  is  reversed  on  error,  the  ap- 
pellate court  will  not  remand  the 
cause,  that  further  evidence  may  be 
taken,  but  will  render  such  decree  as 
the  chancellor  should  have  rendered. 
Grier  r.  Campbell,  21  Ala.  327. 

57.  In  divorce  cases,  if  the  chancel- 
lor's decree,  dismissing  the  bill  for 
want  of  jurisdiction,  is  reversed  on 
error,  the  cause  will  be  remanded, 
although  the  evidence  shows  that  the 
complainant  is  Entitled   to   a   decree 


when  it  may  become  necessary  tO' 
make  some  provision  for  the  wife,  or 
some  order  in  relation  to  her  separate 
estate,  which  the  appellate  court  can- 
not make.  Wiley  v.  Wiley,  27  Ala. 
704. 

58.  And  even  where  the  appellate 
court,  reversing  the  decree  of  the 
chancellor,  holds  that  the  complainant 
is  entitled  to  a  divorce,  the  cause  wiU 
nevertheless  be  remanded,  because  it 
is  the  duty  of  the  register  to  make  out 
and  transmit  the  record  to  the  speaker 
of  the  house  of  representatives.  Han- 
berry  V.  Hanberry,  27  Ala.  719. 


ESTATES  OF  DECEDENTS. 

1.  Prior  to  the  passage  of  the  act  of 
1846,  the  distributees  of  an  estate 
might  maintain  a  suit  against  the  per- 
sonal representative,  after  his  removal 
from  office,  to  compel  a  settlement  and 
account  of  his  administration ;  and 
where  such  a  suit  was  properly  com- 
menced, the  subsequent  passage  of 
that  act  could  not  operate  to  defeat  it. 
Gould  V.  Hayes,  19  Ala.  438. 

2.  The  distributees  of  an  estate  can 
maintain  no  suit,  either  at  law  or  in 
equity,  for  the  mere  purpose  of  dis- 
tribution, until  letters  of  administration 
have  been  granted  on  the  estate  of  the 
decedent.  Gardner  v.  Gantt,  19  Ala. 
666. 

3.  Where  an  estate  is  entirely  free 
from  debt,  equity  will  decree  distri- 
bution, on  the  application  of  the  dis- 
tributees, without  the  expense  and 
delay  of  an  administration  ;  or  the 
distributees,  if  adults,  may  agree  upon 
a  division,  and  chancery  will  uphold 
it,  if  no  unfairness  intervene.  But,  if 
the  administrator,  or  any  one  of  the 
distributees,  seeks  a  settlement  of  the 
estate  through  an  administration,  the 
proceedings  will  not  be  restrained  ; 
and  therefore,  the  administrator  of  a 
deceased  distributee  may  file  a  bill  in 
equity,  to  obtain  his  intestate's  distri- 
butive share  of  the  estate,  although  it 
is  in  the  hands  of  the  other  distribu- 
tees. Marshall  v.  Crow's  Adm'r,  29 
xila.  278. 

4.  A  distributee  of  an  unsettled 
estate,  who  retains  possession  of  slaves 
on   the  ground  of  an  attachment  for 
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them  as  family  negroes,  cannot  come 
into  equity  to  enjoin  an  action  at  law 
by  the  personal  representative  for 
their  recovery,  and  to  have  them  al- 
otted  to  him  as  a  part  of  his  distribu- 
tive share  of  the  estate.  Machem  v. 
Machem,  28  Ala.  374. 

5.  Where  a  foreign  administration, 
rightfully  granted,  is  still  pending,  the 
chancery  court  here  may  entertain  a 
bill  quia  timet,  to  prevent  the  destruc- 
tion of  the  assets  which  have  been 
brought  within  its  jurisdiction  ;  but, 
in  such  case,  it  will  not  proceed,  at  the 
instance  of  the  distributees,  to  a  final 
settlement  of  the  administration,  but 
will  remit  them  for  that  purpose  to 
the  foreign  forum.  Worthy  v.  Lyon, 
18  Ala.  784. 

6.  Chancery  will  entertain  a  bill 
against  an  administrator,  at  the  suit 
of  the  distributees,  for  a  discovery  of 
assets  not  returned  in  his  inventory  ; 
and  having  jurisdiction  for  that  pur- 
pose, it  will  go  on  and  close  the  ad- 
ministration. Wilson  and  Wife  v.  Crook, 
17  Ala.  59. 

7.  Chancery  will  restrain  the  or- 
phans' court  from  proceeding  in  the 
final  settlement  of  an  estate,  where 
matters  of  purely  equitable  cognizance 
are  to  be  adjudicated,  or  where  a  dis- 
covery is  necessary  to  ascertain  facts 
which  cannot  be  otherwise  established. 
Horton  v.  Moseley,  17  Ala.  794. 

8.  It  will  also  take  jurisdiction,  at 
the  instance  of  specific  legatees,  to 
compel  the  executor  to  discover  and 
account  for  unadministered  assets,  and 
to  appropriate  them,  in  ease  of  the 
specific  legacies,  to  the  payment  of 
the  testator's  debts  ;  and  this,  notwith- 
standing the  pendency  of  a  settlement 
in  the  orphans'  court.  Pearson  v.  Dar- 
rington,  18  Ala.  348. 

9.  The  settlement  of  an  estate,  which 
has  been  commenced  in  the  orphans' 
court,  may  be  withdrawn  and  carried 
into  chancery,  where  there  are  com- 
plicated matters  of  account  to  be  set- 
tled, or  trusts  to  be  executed,  which 
the  former  court  cannot  enforce.  Gould 
V.  Hayes,  19  Ala.  438. 

?  10.  Where  a  creditor  files  a  bill, 
seeking  to  condemn  certain  real  and 
personal  property,  which  is  standing 
in  the  name  of  a  trustee  for  the  wife 
apd  children  of  his  debtor,  and  which 
is  alleged  to  have  been  fraudulently 


added  to  their  estate  ;  and  the  debtor'rt 
estate  has  Vjeen  reported  insolvent, 
chancery  will  take  jurisdiction,  and 
withdraw  the  administration  from  the 
probate   court.     Pharis  v.   Leachmun, 

20  Ala.  662. 

11.  And  where  a  creditor  seeks  to 
subject  to  the  satisfaction  o-f  his  debt 
his  debtor's  distributive  share  of  an 
unsettled  estate,  it  is  indispensably 
iiecessary  that  the  chancellor  should 
proceed  to  make  a  final  settlement  of 
the  administration,  and  separate  the 
debtor's  distributive  share  from  tl>e 
residue  of  the  estate,  before  a  final 
decree  can  be  rendered  for  its  con- 
demnation. To  this  end,  the  master 
should  take  an  account  of  the  admin- 
istration, as  on  the  final  settlement  of 
an  estate  in  the  probate  court ;  and 
the  chancellor  should  then  direct  the 
distribution  of  the  estate  among  the 
parties  in  interest,  in  a  manner  con- 
formable (or  as  nearly  so  as  practica- 
ble) to  the  statutoiy  practice  of  the 
probate  court,  and  order  the  sale  of 
so  much  of  the  debtor's  distributive 
share  as  shall  be  sufficient  to  satisfj-- 
the  creditor's  demand.    Lang  v.  Brown, 

21  Ala.  179. 

12.  When  it  becomes  necessary,  in 
closing  an  administration  in  chancery, 
to  sell  the  real  estate  for  the  payment 
of  debts,  the  chanceller  may  order  it 
to  be  sold  in  the  manner  prescribed 
by  statute  for  similar  sales  under 
order  of  the  orphans'  court,  or  as  near 
thereto  as  practicable.  WUson  and 
Wife  V.  Crook,  m  Ala.  59. 

13.  It  is  competent  for  the  chancel- 
lor, while  the  settlement  of  an  admin- 
istration is  pending  in  his  court,  if  the 
exigencies  of  the  estate  require  it,  to 
direct,  by  interlocutory  decree,  a  sale 
of  the  slaves  for  cash,  at  an  unusual 
season  of  the  year  for  selling  such 
property ;  and  this,  even  before  an 
accounting  is  had  between  the  admin- 
istrator and  distributees.  Pearson  v. 
Darrington,  21  Ala.  169. 

14.  When  the  settlement  of  an  es- 
tate has  been  removed  from  the  pro- 
bate court,  and  is  rightfully  pending 
in  chancery,  if  the  administrator  pro- 
ceeds in  the  probate  court,  it  is  at  his 
peril,  and  chancery  may  divest  any 
rights  he  may  thereby  acquire,  if  they 
should  be  found  to  embarrass  the 
proper  administration  of  the  estate  in 
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equity.  If  he  obtains  an  order  of  sale 
from  the  probate  court,  and  becomes 
himself  the  purchaser  of  the  slaves 
sold  ;  or,  if  he  pays  off  demands  against 
the  estate,  and  seeks  to  indemnify 
himself  by  such  sale  and  purchase  of 
the  property  ;  or,  if  he  has  extinguish- 
ed demands  by  giving  his  individual 
obligations,  which  have  been  reduced 
to  judgment,  and  he  seeks  by  such 
purchase  to  make  the  property  subject 
to  levy, — in  either  event,  chancery  vs^ill 
hold  the  property  subject  to  its  con- 
trol, to  abide  vphatever  decision  the 
justice  and  equity  of  the  case  may 
require  on  final  hearing,     lb. 

15.  Where  land  is  sold  by  an  admin- 
istrator, under  an  order  of  the  probate 
court,  and  the  purchaser  dies  before  a 
decree  is  rendered  divesting  the  legal 
title  ;  a  bill  filed  by  the  administrators 
of  the  two  estates, — asking  that  the 
land  might  be  resold,  on  the  same 
terms  and  conditions  as  at  the  first 
sale,  in  order  that  the  purchase-money 
might  meet  the  payment  of  the  notes 
executed  by  the  deceased  purchaser  ; 
and  alleging  that  his  other  property 
was  not  sufficient  to  pay  all  his  debts, 
— is  without  equity,  since  chancery 
has  no  power  to  direct  the  appropria- 
tion of  such  equitable  assets  to  the 
payment  of  the  notes  in  preference  to 
the  other  debts.  Vaughan  if  Hatcher 
V.  Heirs  of  Holmes  and  West,  22  Ala.  593. 

16.  Where  several  plaintiffs,  claim- 
ing to  be  the  next  of  kin  of  a  decedent, 
join  in  a  bill  for  the  settlement  of  his 
estate  ;  and  one  of  them  claims 
through  his  father,  who  died  after  said 
decedent,  there  is  a  misjoinder  of 
complainants,  which  is  fatal  on  general 
demurrer.  Plunkett  v.  Kelly,  22  Ala. 
655. 

17.  If  one  of  the  distributees  dies 
after  the  commencement  of  the  suit,  it 
must,  as  a  general  rule,  be  revived 
against  his  personal  representative  ; 
and  a  failure  so  to  revive  it  will  be 
error,  although  the  objection  was  not 
raised  before  the  chancellor.  Frowner 
V.  Johnson,  20  Ala.  477. 

18.  On  appeal  from  a  decree  of  dis- 
tribution among  the  children  of  a  de- 
ceased distributee,  the  assignment 
that  there  is  error  in  the  decree,  pre- 
sents the  question,  whether  distribu- 
tion was  made  among  the  proper 
parties.     lb. 


As  to  the  marshaling  of  assets,  see 
that  title. 


ESTOPPEL. 

I.  By  Record. 

II.  By  Deed. 

III.  By  Matter  en  Pais, 

IV.  General  Requisites. 


I.  By  Record. 

1.  One  who  is  neither  a  party  nor  a 
privy  to  a  judicial  proceeding,  is  not 
bound  by  it.  Lang's  Heirs  v.  Waring, 
17  Ala.  145  ;  Rowland  v.  Day,  17  Ala. 
681. 

2.  A  person  who  la  not  himself 
bound  by  a  judgment,  cannot  set  it  up 
against  another  as  an  estoppel.  Gwynn 
and  Wife  v.  Hamilton's  Adm'r,  29  Ala. 
233. 

3.  A  judgment  recovered  by  the 
husband,  as  administrator  of  his  wife, 
is,  as  to  the  distributees  of  the  estate, 
res  inter  alios  acta,  and  therefore -no 
estoppel.    lb.    . 

4.  Where  plaintiff  and  defendant 
both  derive  title  from  a  purchaser  at 
an  administrator's  sale,  made  under  an 
order  of  the  probate  court,  the  de- 
fendant is  estopped  from  denying  the 
validity  of  the  proceedings  under 
which  the  sale  was  had.  Garrett  v. 
Lyle,  27  Ala.  586. 

5.  Where  a  judgment  is  freely  and 
voluntarily  confessed,  with  full  knowl- 
edge on  the  part  of  the  defendant  of 
all  the  facts  connected  with  it,  and 
without  any  fraud  or  collusion  on  the 
part  of  the  plaintiff,  the  defendant  is 
estopped  from  setting  up  any  defense 
to  the  debt  which  existed  anterior  to 
such  confession,  and  cannot  have  re- 
lief against  it  in  chancery,  except  upon 
some  equity  subsequently  arising. 
3Ioore  v.  Barclay,  23  Ala.  739. 

6.  A  decree  of  insolvency,  rendered 
by  a  State  court,  does  not  preclude  a 
creditor,  even  in  the  Federal  chancery 
courts,  from  showing  that  the  estate, 
when  its  assets  are  fairly  stated,  is  not 
insolvent.  Byrne  v.  McDow,  23  Ala. 
404. 

7.  An  endorsee,  who  acquires  a  note 
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before  maturity,  in  good  faith,  for  val- 
uable consideration,  and  without  no- 
tice, is  not  bound  by  a  decree  previ- 
ously rendered  against  hiS  endorser. 
Winston  v.  Westfeldt,  22  Ala.  760. 

For  analogous  decisions,  respecting 
the  conclusiveness  and  effect  of  de- 
crees, see  Decjejees,  II. 

II.  By  Deed. 

8.  Where  the  husband  releases  his 
interest  in  certain  slaves  held  adverse- 
ly to  his  wife,  he  is  estopped  from 
questioning  the  validity  of  his  deed, 
and  therefore  cannot  join  with  his 
wife  in  a  bill  to  recover  her  interest 
in  the  slaves.  Hamilton  and  Wife  v. 
Clements'  Adm'rs,  17  Ala.  201. 

9.  If  the  maker  of  a  note,  having 
an  equitable  set-off  which  is  available 
against  an  assignee  after  maturity, 
executes  a  mortgage  to  the  assignee, 
to  secure  the  payment  of  the  note,  this 
does  not  estop  him  from  afterwards 
claiming  the  benefit  of  his  set-oflf. 
Carroll  v.  Malone,  28  Ala.  521. 

10.  A  trustee  for  a  married  woman, 
hp,ving  taken  upon  himself  the  execu- 
tion of  the  trust,  cannot  allege  fraud 
in  the  execution  of  the  deed,  as  a  de- 
fense to  a  suit,  instituted  by  the  bene- 
ficiary, to  reform  the  deed,  and  enjoin 
the  judgment  creditors  of  her  husband 
from  levying  on  the  property.  God- 
win V.  Yonge,  22  Ala.  553. 

11.  So,  a  trustee  for  a  married  wo- 
man, under  appointment  from  the 
chancery  court,  knowing  at  the  time 
of  his  acceptance  that  the  deed  crea- 
ting the  trust  was  fraudulent  as  to 
creditors,  is  estopped  from  setting  up 
against  the  beneficiaries  the  claims  of 
creditors  or  his  own  claims  as  surety 
of  the  debtor.  Henderson  v.  Segars, 
28  Ala.  352. 

12.  A  trustee  in  a  deed  for  the  ben- 
efit of  creditors,  when  sued  for  a  set- 
tlement and  account,  is  not  estopped 
from  showing  that  the  actual  amount 
of  any  of  the  assigned  debts  was  less 
than  that  specified  in  the  deed ;  and 
he  would  only  be  accountable  for  the 
actual  amount.  RoijalVs  Adm'r  v.  Mc- 
Kenzie,  25  Ala.  363. 

13.  In  a  suit  for  dower,  where  the 
demandant's  husband  was  a  mere  con- 
duit for  passing  the  title  from  his 
vendors,  as  trustees,  back  to   them 


individually,  a  party  deriving  titlo 
from  them  is  not  estopped  from  show- 
ing that  he  had  no  beneficial  seizin  : 
his  seizin  is  not  tliereby  denied,  but 
only  explained.  Edmondson  v.  Welsh 
and  Wife,  27  Ala.  578. 

14.  When  a  purchaser  files  a  bill  for 
an  abatement  of  the  purchase-rnoney, 
on  account  of  a  deficiency  in  the 
quantity  of  land,  and  does  not  allege 
either  fraud  or  mistake  in  the  execu- 
tion of  the  deed,  the  deed  of  convey- 
ance must  be  taken  as  conclusive 
evidence  of  the  terms  of  the  contract. 
Frederick  v.  Youngblood,  19  Ala.  680. 

III.  By  Matter  en  Pais. 

15.  Where  the  plaintiffs  conduct 
has  not  been  the  basis  of  the  acts  of 
the  person  through  whom  the  defend- 
ant claims,  and  his  silence  has  not 
misled  any  one,  he  will  not  be  held  to  ^ 
have  forfeited  his  equitable  rights  by 
the  mere  failure  to  assert  them.  Brew- 
er V.  Brewer  Sf  Logan,  19  Ala.  481. 

16.  Where  slaves  are  sent  home 
with  a  newly  married  couple  by  the 
wife's  father,  and  the  husband  elects 
to  treat  them  as  his  wife's  property, 
this  might  operate,  in  a  controversy 
between  the  wife  and  her  husband's 
personal  representative,  to  vest  in  her 
the  equitable  title ;  but  the  husband 
would  not  be  thereby  estopped  from 
asserting  title  in  himself,  nor  would 
his  creditors,  after  his  death,  be  pre- 
vented from  subjecting  the  slaves  to 
the  paj'ment  of  his  debts.  Burnett  v. 
Branch  Bank  at  Mobile,  22  Ala.  642. 

17.  Where  the  sheriff,  by  the  direc- 
tion of  the  defendant  in  execution, 
levies  on  land  to  which  the  latter  has 
an  equitable  title,  sells  it,  and  applies 
the  proceeds  to  the  satisfaction  of  the 
execution  ;  and  the  defendant  delivers 
possession  to  the  purchaser,  assuring 
him  that  the  title  is  perfectly  good,  he 
will  be  held  estopped  from  setting  up, 
as  against  innocent  purchasers  for 
valuable  consideration  without  notice, 
a  legal  title  subsequently  acquired, 
and  will  be  enjoined  from  proceeding 
at  law  to  recover  the  land.  Stone  v. 
Britton,  22  Ala.  543. 

18.  An  act  or  admission,  to  conclude 
a  party  from  afterwards  asserting  a 
right,  must  be  plainly  inconsistent 
with  that  right,  and  must  have  been 
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acted  on  by  the  other  party  :  if  it  is 
susceptible  of  two  constructions,  one 
of  which  is  consistent  with  that  right, 
it  forms  no  estoppel.  Ware  v.  Cowles, 
24  Ala.  446. 

19.  A  bill,  seeking  to  enjoin  the  de- 
fendant from  asserting  his  legal  title 
to  a  tract  of  land,  which  he  had  ver- 
bally sold  to  one  "VV.,  who  sold  to  S., 
who  sold  to  plaintiff,  alleged,  that  "W. 
agreed  to  sell  to  S.,  if  defendant  would 
sanction  the  sale,  and  would  recognize 
his  said  verbal  contract,  and  that  they 
together  called  on  him,  to  ascertain 
whether  he  would  do  so  ;  that  defend- 
ant replied,  that  he  did  recognize  the 
validity  of  his  contract,  was  willing 
that  "W.  might  sell  to  S.,  and  would 
look  to  the  former  for  the  payment  of 
his  purchase-money.  The  answer  ad- 
mitted these  facts,  but  denied  that  de- 

J'endant  thereby  intended  to  surrender 
^is  lien  on  the  land,  or  to  do  more 
than  recognize  the  validity  of  his  ver- 
bal contract.  Held,  that  the  injunction 
was  properly  dissolved  on  this  answer, 
since  the  facts  admitted  by  it  were 
not  sufficient  to  create  an  estoppel. 
Jones  V.  Cowles,  26  Ala.  612. 

20.  If  a  person  in  possession  of  land, 
upon  inqiiiry  by  one  who  is  about  to 
purchase  it  from  another,  advises  him 
to  purchase,  assures  him  that  there 
will  be  no  difficulty  about  the  title, 
and  afterwards  delivers  possession  to 
the  purchaser's  agent,  these  acts 
amount  to  an  abandonment,  or  waiver, 
of  a  vendor's  lien  which  he  held 
against  the  person  from  whom  the 
purchaser  bought.  Burns  v.  Taylor, 
23  Ala.  255. 

21.  If  the  maker  of  a  promissory 
note  induces  a  third  person  to  trade 
for  it,  by  assuring  him  that  he  has  no 
set-off  against  it,  and  that  he  will  pay 
it  promptly',  he  cannot  afterwards  as- 
sert any  ground  of  relief  against  the 
purchaser.  Drake  v.  Foster,  28  Ala. 
649. 

22.  But  where  one  of  several  joint 
makers  of  a  note,  given  for  the  pur- 
chase-money of  land,  thus  induces  a 
third  person  to  buy  the  note,  although 
he  will  not  be  entitled  to  any  rehef 
against  such  purchaser,  he  may  never- 
theless join  with  the  other  makers  of 
the  note  in  a  bill  for  the  rescission  of 
the  contract.  Lanier  v.  Hill,  25  Ala. 
554. 


23.  Where  real  estate  is  sold  under 
an  order  of  the  probate  court,  on  the 
application^of  the  widow  as  adminis- 
tratrix, her  failure  to  announce  at  the 
sale  that  the  land  was  sold  subject  to 
her  dower,  does  not  estop  her  from 
asserting  her  claim.  Oiven  v.  Slatter, 
26  Ala.  547. 

24.  If  the  president  of  a  foreign 
bank  is  required  by  its  charter  to  be 
a  resident  of  the  State  in  which  it  is 
located,-  he  cannot,  when  sued  by  its 
creditors  hei-e,  be  heard  to  deny  the 
character  in  which  he  held  himself 
out  to  the  world,  nor  aver  that  he 
was  not  qualified  to  hold  that  office 
by  reason  of  his  residence.  Bank  of 
St.  Mary's  v.  St.  John,  Powers  if  Co.,  25 
Ala.  566. 

25.  Where  an  administrator  agrees 
with  his  co-administrator,  that  they 
will  buy  certain  lands  for  the  estate  at 
the  Government  land  sales  ;  procures 
him,  in  compliance  with  that  agree- 
ment, to  join  in  raising  funds  for  that 
purpose  ;  charges  the  estate  with  the 
expense  of  raising  those  funds  ;  pre- 
vents his  co-administrator  and  the 
decedent's  only  adult  son  from  attend- 
ing the  sales,  by  assuring  them  that  he 
will  buy  the  lands  for  the  estate  ;  pre- 
vents other  persons  at  the  sale  from 
bidding  for  the  lands,  by  declaring 
that  he  had  come  expressly  to  buy 
them  for  the  estate  ;  by  these  means, 
and  with  these  funds,  buys  the  lands, 
for  a  sum  greatly  below  what  he 
would  otherwise  have  had  to  pay  for 
them* ;  takes  the  title  in  his  own  name, 
and  soon  afterwards  resells  them  at  a 
large  profit, — he  is  estopped  in  equity, 
as  against  those  representing  the  estate, 
from  denj-ing  that  the  funds  belonged 
to  the  estate.  {Chiltox,  C.-J.,  dissent- 
ing.)    Mosely  v.  Lane,  27  Ala.  62. 

IV.  General  Requisites. 

26.  Mutuality  is  an  essential  ingre- 
dient of  an  estoppel ;  therefore,  a  slave, 
or  any  other  person  who  is  not  bound 
by  an  estoppel,  cannot  claim  the  bene- 
fit of  it  against  another.  Bentley  v. 
Cleavcland,  22  Ala.  814  ;  Gwynn  and 
Wife  V.  Hamilton's   Adm'r,  29  Ala.  233. 

For  analogous  decisions,  see  same 
title  in  Part  IV. 
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'     EVIDENCE. 

See  same  title  in  Pabt  IV. 
Also,  Answer,  V. 

Depositions. 

Exhibits. 
'    Parties,  IV. 


EXCEPTIONS. 

To  Answer. — See  Answer,  III. 
To  Master's   Report. — See     Master 
AND  Register. 


«•♦»* 


EXHIBITS. 

1.  When  a  letter  is  annexed  as  an 
exhibit  to  the  bill,  and  prayed  to  be 
taken  as  part  thereof,  its  statements, 
unless  in  some  manner  qualified  or 
explained,  thereby  become  the  state- 
ments of  the  bill.  Minter  ^  Gayle  v. 
Branch  Bank  at  Mobile,  23  Ala.  762. 

2.  Memoranda  from  books,  and  docu- 
ments, when  produced  in  response  to 
a  call  in  the  bill,  are  evidence  in  the 
cause,  but  not  necessarily  conclusive 
evidence  of  the  facts  which  they  tend 
to  establish.  Tarleton  v.  Goldthwaite's 
Heirs,  23  Ala.  346, 

3.  When  an  account  is  called  for  by 
the  bill,  and  given  in  thfe  answer,  it 
must  be  regarded  as  responsive  matter, 
and  as  prima  facie  correct.  May  v. 
Barnard,  20  Ala.  200. 


FRAUD. 

1.  Courts  of  equity  grant  relief 
against  conveyances  obtained  by  mis- 
representation or  mistake  ;  and  if  the 
parties  occupy  a  relation  from  which 
an  unusual  degree  of  confidence,  affec- 
tion or  sense  of  duty  naturally  springs, 
the  utmost  degree  of  good  faith  is  re- 
quired from  the  party  in  whom  the 
trust  is  reposed,  and  he  must  show 
that  the  contract  is  in  every  respect 
just,  fair,  and  equitable.  Boney  v.  IIol- 
lingsworth,  23  Ala.  690. 

2.  Where  a  father  executed  a  con- 
veyance of  certain  lands  to  his  son, 
but  filed  it  away  among  his  papers, 
and  never  delivered  it ;  and  after  his 
death  the  sons   obtained   from  their 


sister  a  voluntary  relinquishment  of 
all  her  interest  in  the  lands,  by  rep- 
resenting to  her  that  their  father  on 
his  death-bed  liad  declared  it  to  be 
his  intention  that  they  should  have 
the  lands, — the  relinquishment  was 
set  aside,  because  the  grantees  failed 
to  show  that  they  stated,  fully  and 
fairly,  their  father's  dying  declarations. 

3.  A  deed,  executed  by  a  married 
woman,  simultaneously  with  the  exe- 
cution by  her  husband  of  his  last  will 
and  testament ;  purporting  to  be  made 
in  consideration  of  her  love  and  affec- 
tion for  the  two  grantees,  who  were 
her  husband's  children  by  a  former 
marriage,  and  of  the  settlement  and 
provision  made  for  her  by  her  hus- 
band's will ;  conveying  to  each  of  the 
children  an  equal  interest  with  herself 
in  her  separate  estatesecured  by  ante- 
nuptial contract,  and  reserving,  as  a 
consideration  therefor,  the  right  to 
become  an  equal  heir  with  them  in 
her  husband's  estate,  with  which  her 
property  is  declared  to  be  thereby  in- 
corporated,— will  not  be  sustained  in 
equity,  at  the  suit  of  the  grantees, 
against  the  heir  and  administrator  of 
the  grantor,  where  the  provisions  of 
the  will,  the  confidence  w^hich  the 
wife  reposed  in  her  husband,  and 
other  circumstances  in  proof,  show 
that  it  was  executed  through  mistake 
on  the  part  of  the  wife,  and  misrepre- 
sentation on  the  part  of  the  husband,  as 
to  the  amoimt  of  his  debts,  in  that  the 
deed  and  will  together  appear  to  have 
constituted  a  plan,  by  which  it  was  con- 
templated that,  without  a  sale  of  any 
of  the  property,  the  joint  plantation 
should  continue  to  be  kept  up  and 
worked  with  the  slaves  of  both  hus- 
band and  wife,  and  the  wife  and  chil- 
dren be  maintained  out  of  its  proceeds, 
while  the  husband's  estate  was  in  fact 
so  much  embarrassed  as  to  leave  noth- 
ing for  distribution  after  the  payment 
of  debts.  Trippe  v.  Trippe,  29  Ala. 
637. 

4.  Equity  will  not  interfere  to  de- 
clare a  contract,  which  is  on  its  face 
an  absolute  sale,  to  be  a  trust  or  mort- 
gage, when  the  evidence  shows  that 
the  transaction  was  intended  to  de- 
fraud the  creditors  of  the  vendor. 
Brantley  v.  West,  27  Ala  542. 

5.  Equity  will  not  entertain  jiiris- 
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diction  of  a  bill,  of  which  the  sole 
object  is  to  recover  naoney  alleged  to 
have  been  paid  through  ignorance  or 
mistake  of  fact  on  the  part  of  the  com- 
plainant, and  through  fraudulent  pre- 
tenses on  the  part  of  the  defendant, 
where  the  remedy  at  law  is  adequate 
and  complete.  Russell  v.  Little,  28  Ala. 
160. 

6.  Courts  will  not  strive  to  force 
conclusions  of  fraud  :  if  the  circum- 
stances relied  on  to  sustain  the  alle- 
gation of  fraud,  are  fairly  susceptible 
of  an  honest  intent,  that  construction 
will  be  placed  upon  them.  Ala.  Life 
Ins.  ^  Trust  Co,  v.  Pettway,  24  Ala.  544. 

7.  Where  a  part  of  the  considera- 
tion of  a  mortgage,  which  is  void  for 
constructive  fraud  as  against  creditors, 
is  the  payment  by  the  mortgagees  of 
a  previous  incumbrance  on  a  portion 
of  the  property,  it  cannot  stand  as  a 
valid  security  for  their  reimbursement. 
Wiley,  Banks  &■  Co.  v.  Knight,  27  Ala. 
336. 

8.  A  deed,  although  fraudulent  and 
void  as  against  creditors  whose  debts 
are  delayed,  is  nevertheless  valid  be- 
tween the  parties  themselves,  and 
neither  can  set  up  the  fraud  in  avoid- 
ance of  it.  Wiley,  Banks  ^  Co.  v. 
Knight,  27  Ala.  336  ;  Walton  ».  Bonham, 
24  Ala.  513. 

9.  A  trustee,  after  accepting  a  trust 
created  by  a  fraudulent  deed,  cannot 
set  up  the  fraud  against  the  benefi- 
ciaries. Godwin  v.  Yonge,  22  Ala.  553  ; 
■Henderson  v.  Segars,  28  Ala.  352. 

As  to  fraudulent  conveyances,  see 
that  title  in  Part  IV. 

As  to  rescission  of  contracts  on  the 
ground  of  fraud,  see  Rescission. 


GAMING  CONTRACTS. 

1.  The  right  to  enjoin  a  judgment  at 
law,  founded  on  a  note  given  for  a 
gaming  consideration,  is  not  limited, 
by  the  analogy  between  such  a  bill 
and  a  bill  of  review,  to  three  years 
from  the  rendition  of  the  judgment. 
Paulding  v.  Watson  k  Eidson,  21  Ala. 
279. 

2.  Where  a  bill  was  filed  in  1845,  to 
enjoin  a  judgment  on  a  note  for  §1030, 
dated  Sept.  17,  1836,  and  payable  Jan. 
1, 1837  ;  and  the  defendant  to  the  bill. 


who  was  an  assignee  of  the  note,  de- 
nied the  alleged  gaming  consideration 
upon  information  merely,  and  called 
for  proof ;  the  only  witness  examined, 
as  to  the  consideration,  ''testified  that, 
in  the  spring  of  1836,  he  was  present 
at  a  certain  place  while  the  maker  and 
payee  of  the  note  were  playing  at 
cards, — that  the  former  then  gave  the 
latter,  on  account  of  losses  at  cards, 
his  promissory  note  "for  $1000,  per- 
haps a  few  dollars  more  ;"  that  the 
note  was  dated  at  the  time  of  the  trans- 
action, but  he  did  not  recollect  when 
it  was  payable  ;  and  that  the  payee  of 
the  note  was  a  gambler  and  horse- 
racer.  Held,  that  this  evidence,  in  the 
absence  of  all  proof  showing  other 
transactions  between  the  maker  and 
payee  of  the  note,  was  suflBcient  to 
outweigh  the  formal  denial  of  the 
answer,  and  to  establish'the  identity 
of  the  note.     lb. 

3.  Where  the  judgment  was  render- 
ed by  default,  and  the  bill  to  enjoin  it 
was  not  filed  until  after  the  lapse  of 
more  than  ten  years,  and  no  excuse 
shown  for  the  delay  and  neglect,  all 
the  costs  were  imposed  on  the  plain- 
tiff, though  the  judgment  was  enjoined. 
lb, 

4.  The  right  to  a  perpetual  injunction 
of  a  judgment  at  law  founded  on  a 
gaming  consideration,  although  the 
plaintiff  therein  is  an  innocent  holder 
for  valuable  consideration,  and  no 
defense  at  law  was  attempted,  is  not 
affected  by  an  erroneous  decree  of  the 
chancellor,  dismissing  the  bill,  and 
dissolving  the  injunction  ;  and  on  the 
reversal  of  his  decree  by  the  appellate 
court,  after  the  collection  of  the  m6ney 
had  been  enforced  by  execution,  it 
may  be  recovered  in  an  action  for 
money  had  and  received,  if  commenc- 
ed within  six  years  from  the  reversal 
of  the  decree.  Paulling  v.  Watson,  26 
Ala.  205. 


GIFTS. 
See  Specific  Peefoemance. 

GUARDIAN  AND  WARD. 

See  same  title  in  Part  II. 
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HUSBAND  AND  WIFE. 

I.  Contracts  Between  Husband  and 
Wipe. 

1,  Ante-Nuptial. 

2.  Post-Nuptial. 

n.  Equity  op  Wife  to  Settlement. 
IH.  Separate  Estate  of  Wife. 

1.  How  Created. 

2.  How  Charged. 

3.  How  Subjected. 

4.  Respective  Rights  of  Husband 
and  Wife. 

5.  Removal  of  Husband  as  Trustee. 

6.  Statutory  Provisions. 

IV.  Suits   by  and  against   Husband 
AND  Wife. 

1.  When,  and  How,  Wife  may  Sue. 

2.  When,  and  How,  Wife  may  be 
Sued. 


I.  Contracts  between  Husband  and 
Wife. 

1.  Ante-Nuptial. 

1.  Where  an  ante-nuptial  settlement, 
executed  in  South  Carolina,  the  place 
of  the  parties'  residence,  conveyed 
the  property  of  the  wife  to  a  trustee, 
to  be  held  by  him  for  her  sole  and 
separate  use  and  benefit  until  the 
solemnization  of  the  marriage,  and 
afterwards  "for  the  joint  and  equal 
benefit  and  behoof"  of  the  husband 
and  wife,  "for  and  during  the  term  of 
their  joint  lives,  without  being  in  any 
manner  subject  to  the  debts,  contracts, 
and  engagements"  of  the  husband  ; 
and  in  trust  to  permit  and  suffer  the 
husband  and  wife,  "during  their  joint 
lives,  to  receive  and  take  the  profits, 
&c.,  to  and  for  their  joint  and  equal 
use,  behoof  and  benefit ;  and  from  and 
after  the  death  of  either  of  them,  then, 
to  and  for  the  sole  and  individual  use 
of  the  survivor,  during  his  or  her 
natural  life,"  with  remainder  over, — 
held,  that  by  the  law  of  South  Carolina 
the  wife  took  a  joint  interest  with  her 
husband  in  the  trust ;  that  the  legal 
title  continued  in  the  trustee,  until  the 


execution  of  the  trust  by  the  death 
of  husband  or  wife ;  and  that  tho 
husband's  interest  in  the  jjroperty 
could  not,  during  the  joint  lives  of 
himself  and  wife,  be  sold  under  exe- 
cution at  law.  Peake  v.  Yeldell,  17 
Ala.  636. 

2.  An  ante-nuptial  contract  stipu- 
lated, that  a  certain  i>ortion  of  the 
slaves  and  other  j^roperty  of  the  wife, 
in  possession  and  remainder,  should 
be  settled  and  secured  after  the  solem- 
nization of  the  marriage,  by  some 
good  and  sufficient  conveyance,  upon 
a  trustee  for  the  use  and  benefit  of  the 
wife  during  herlife  ;  that  the  convey- 
ance should  provide,  that  this  proper- 
ty might,  by  joint  agreement  of  the 
husband  and  wife,  be  changed,  sold 
and  resold,  or  the  whole  trust  annull- 
ed ;  and  that  the  residue  of  the  wife's 
property  should  be  conveyed  to  such 
trustee,  for  the  use  of  the  wife,  until 
the  husband  directed  it  to  be  sold, 
and  the  proceeds  of  such  sale  to  be 
paid  to  him.  Held,  that  the  wife  took 
a  separate  estate,  in  that  portion  of 
the  property  which  was  to  be  convey- 
ed to  the  trustee,  "for  her  use  and 
benefit  during  her  natural  life  ;"  that 
the  power  given  to  husband  and  wife, 
to  annul  the  trust,  did  not  subject  the 
property  to  his  debts  ;  and  that  the 
husband,  during  the  wife's  life,  did 
not  take  such  an  interest  in  the  re- 
mainder, after  the  determination  of 
her  life  estate,  as  was  subject  to  levy 
and  sale  at  law.  Strong  v.  Gregory, 
19  Ala.  146. 

3.  An  ante-nuptial  contract  was  in 
these  words  :  "Whereas  a  marriage  is 
about  to  be  solemnized  between  B. 
and  M.,  and  the  said  M.  is  likely  to 
bring  into  the  marriage  property  of 
some  value,  and  it  being  desirable  that 
some  provision  should  be  made  for 
her  maintenance  and  support,  it 
is  therefore  agreed  and  stipulated, 
that  the  real  estate  and  negroes  which 
were  devised  to  said  M.  by  her  father, 
and  all  other  property  which  she  may 
hereafter  otherwise  inherit,  shall  be 
held  and  remain  the  separate  property 
of  the  said  M.,  not  subject  to  any  other 
disposition  save  by  the  joint  consent 
of  herself  and  one  of  the  trustees 
hereinafter  named  ;  the  said  property, 
however,  to  be  and  remain  in  the  pos- 
session of  said  B.,  for   the  benefit  of 


270 


HUSBAND  AND  WIFE. 


[Part  III. 


the  parties.  It  is  further  stipulated, 
that  said  property  shall  descend  and 
be  inherited  by  the  children  of  the 
eaid  M.,  if  she  has  any  ;  but  if  none,  or 
in  case  of  their  death  before  marriage 
or  arriving  at  the  age  of  twenty-one 
years,  then  said  property  to  go  to  said 
B."  Trustees  were  also  appointed, 
"for  the  said  M.,  to  protect  her  inter- 
est, and  attend  to  the  execution  of  the 
instrument ;"  and  by  another  provision, 
one  of  the  trustees  was  given  "full 
power  to  sell  and  dispose  of  the  real 
estate  of  said  M.,  whenever  he  may 
see  proper  to  do  so,  and  to  appropri- 
ate the  funds  in  such  way  as  he  ma}' 
think  best  for  her  interest."  Held, 
that  the  wife  took  such  a  separate  es- 
tate in  the  slaves  as  entitled  her  ex- 
clusively to  their  labor  and  profits  ; 
that  her  rights  could  not  be  defeated 
by  the  husband,  whose  possession 
imder  the  deed  must  be  construed  to 
mean  for  the  use  of  the  wife  during 
her  life,  and  at  her  death  for  those 
who  might  be  entitled  to  the  remain- 
der ;  and  that  the  property  could  not 
be  subjected  to  the  debts  of  the  hus- 
band.    Petty  V.  Boothe,  19  Ala.  633. 

4.  An  ante-nuptial  agreement,  stipu- 
lating that  the  wife,  "during  her  natu- 
ral life,  shall  have  the  sole  manage- 
ment and  control"  of  the  slaves  owned 
by  her  before  marriage,  with  the  ex- 
clusive right  to  dispose  of  the  same 
at  her  death,"  vested  the  entire  estate 
in  the  wife,  for  her  separate  use,  prior 
to  the  passage  of  the  acts  of  1848  and 
1850  ;  and  on  her  death,  without  dis- 
posing of  them,  they  passed  to  her 
administrator  and  next  of  kin,  and  not 
to  her  husband.  Randall  v.  Shrader, 
20  Ala.  338. 

5.  A  contract  between  S.  and  M. 
provided,  that  each  party  should,  after 
marriage,  retain  the  exclusive  interest 
in  all  property,  of  whatever  kind, 
owned  by  him  or  her  respectively  at  the 
time  of  the  marriage,  or  afterwards 
acquired  by  purchase,  gift,  devise, 
bequest,  or  descent,  and  disclaim  all 
interest  in  the  property  of  the  other  ; 
and  also  contained  the  following  Stipu- 
lations :  "And  it  is  here  fully  and  ex- 
pressly intended  to  be  understood, 
and  so  agreed,  covenanted,  and  sanc- 
tioned, that  nothing  is  intended  by 
this  instrument,  or  other  contract  or 
understanding,   to   deprive  either  the 


said  S.  or  M.  from  all  and  every  right 
to  have,  hold  and  enjoy  all  the  pro- 
visions, benefits,  &c.,  of  the  law  as 
now  or  may  be  hereafter  provided  or 
enacted,  governing  estates,  after  the 
death  of  either  of  the  said  parties ; 
that  the  full  intent  and  meaning  of  this 
instrument  is,  that  at  the  death  of 
either  the  said  S.  or  M.,  this  instru- 
ment, with  all  its  meaning,  shall  cease 
to  be  of  any  effect,  and  of  no  avail, 
void  and  dead,  and  the  surviving  party- 
enjoy  all  the  privileges,  rights  and 
immunities,  as  though  no  contract 
ever  existed,  or  wTitten  insti'ument 
had  between  them  ;  and  nothing  is 
intended  to  prevent  the  law  from  the 
control,  management,  &c.,  as  though 
no  contract  did  ever  exist ;  and  noth- 
ing shall  be  so  construed  as  to  pre- 
vent the  subscribing  parties  from  mu- 
tually enjoying  the  goods,  chattels,  or 
effects  of  any  kind,  in  the  usual  com- 
forts and  necessities  of  life,  or  for  the 
peace,  happiness,  prosperity  and  ad- 
vancement of  the  parties  and  their 
families.  In  witness  whereof,  and  in- 
tending this  instrument,  with  all  its 
meaning,  to  cease  to  be  of  any  effect, 
to  be  void,  canceled,  annihilated,  and 
forever  cease  to  be  of  any  meaning, 
and  of  no  effect,  at  the  death  of  either  of 
the  parties,  the  parties  have  hereunto 
set  their  hands,"  &c.  Held,  that  the 
wife,  on  the  death  of  the  husband, 
took  an  absolute  estate  in  the  property 
brought  by  her  into  the  marriage. 
Saunders  v.  Saunders,  20  Ala.  710. 

6.  A  deed,  executed  by  a  woman  in 
contemplation  of  marriage,  conveying 
all  her  property,  consisting  of  bonds 
and  mortgages,  to  a  trustee,  "to  have 
and  to  hold,"  &c.,  "in  trust,  for  and 
during  the  joint  lives  of  herself  and 
her  intended  husband,  "to  and  for 
their  joint  use,  behoof  and  benefit,  and 
to  suffer  and  permit  them  to  have, 
take  and  receive  the  issue,  income, 
interest  and  profits  arising  from  the 
said  bonds  and  mortgages,  to  and  for 
their  joint  use  and  benefit,  without 
being  in  any  manner  subject  to  the 
debts,  contracts,  or  control"  of  the 
husband,  does  not  exclude  the  hus- 
band's marital  rights,  but  the  property 
may  be  taken  under  execution  against 
him.  Geyer  v.  Branch  Bank  at  Mobile, 
21  Ala.  414. 

7.  A  deed,  executed  by  a  woman  on 
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the  day  before  her  marriage  with  an 
insolvent  man,  conveying  to  a  trustee 
all  her  property,  both  real  and  person- 
al, in  trust  he  "shall  permit  her  to  re- 
main in  quiet  and  peaceable  posses- 
sion" of  it,  "and  take  the  profits  there- 
of to  her  own  use,  and  the  increase, 
interest  and  income  thereof  to  her 
own  use  and  benefit  during  her  natu- 
ral life,  and  at  her  decease  to  go  and 
descend  to  her  heirs  absolutely  forev- 
er," does  not  exclude  the  husband's 
marital  rights.  Mitchell  v.  Gates,  23 
Ala.  438. 

8.  An  ante-nuptial  contract  stipu- 
lated, that  the  husband  should  receive 
and  enjoj',  "during  the  lifetimes  of" 
himself  and  wife,  "all  the  rights  and 
profits"  of  the  wife,  "and  at  their  de- 
cease to  descend  to  the  heirs  of  the 
body  of"  the  wife  "which  may  survive 
at  that  time  ;"  and  that  the  wife  should 
"have  no  part  or  portion  of  the  pro- 
perty now  owned  by"  the  husband. 
Held,  that  the  husband's  marital  rights 
were  not  excluded  by  the  deed,  but, 
laaving  reduced  the  wife's  property  to 
possession  during  coverture,  he  there- 
by became  entitled  to  it  absolutely 
until  the  death  of  himself  and  wife, 
subject  to  the  contingent  limitation  to 
the  heirs  of  the  body  of  the  wife  who 
might  be  living  at  that  time.  William- 
son and  Wife  v.  Mason,  23  Ala.  488. 

9.  On  an  application  for  the  probate 
of  the  wife's  will,  which  was  resisted 
by  the  husband,  an  ante-nuptial  con- 
tract was  established  on  the  testimony 
of  two  witnesses,  who  had  often  seen 
and  read  it,  in  connection  with  evi- 
dence of  the  husband's  subsequent 
declaration  that  he  had  burned  it  ; 
although  there  was  evidence  of  the 
wife's  declarations,  to  several  persons, 
that   there   never   was  any  marriage 

'  contract  between  her  and  her  husband  ; 
and  although  the  witnesses,  who  testi- 
fied to  its  existence,  could  not  recol- 
lect its  language,  and  did  not  agree  as 
to  its  precise  terms.  Wells  v.  Brans- 
ford,  28  Ala.  200. 

10.  An  ante-nuptial  contract,  which 
was  drawn  by  the  husband  himself, 
and  which,  through  his  fraud  or  mis- 
take, does  not  include  all  the  property 
which  was  intended  to  be  secured  to 
the  separate  use  of  the  wife,  will  be 
reformed  in  equity  on  her  application. 
Love  V.  Graham,  25  Ala,  187. 


11.  An  ante-nuptial  contract,  barring 
dower,  specifically  enforced  against 
the  wife,  at  the  suit  of  her  husband's 
heirs-at-law.  Webb  v.  Webb's  Heirs,  29 
Ala.  588. 

2.  Poat-Nuptial. 

12.  Althougli  courts  of  law  cannot 
regard  contracts  entered  into  between, 
husband  and  wife  while  that  relation 
exists,  yet  courts  of  equity  will 
recognize  and  enforce  them,  as  against 
the  husband  or  his  personal  represen- 
tative, where  the  rights  of  third  per- 
sons will  not  be  therelij'  injuriously 
aftected.  Williams  v.  Maull,  20  Ala. 
721. 

13.  If  the  husband  purchases  slaves 
in  his  wife's  name,  takes  the  bills  of 
sale  in  her  name,  and  treats  them  dur- 
ing his  life  as  her  property  ;  and  the 
slaves  thus  purchased  are  a  reasonable 
provision  for  the  wife,  equity  will  up- 
hold the  transaction,  and  secure  the 
slaves  to  the  wife  against  the  claim  of 
her  husband's  administrator.     lb. 

14.  The  facts,  that  the  husband  took 
the  bills  of  sale  in  the  name  of  his 
wife,  always  recognized  the  property 
as  belonging  to  her,  and  disclaimed 
all  ownership  in  himself,  are  equiva- 
lent to  a  delivery  to  her,  and  equity 
will  regard  their  joint  possession  dur- 
ing his  life  as  the  possession  of  the  wife ; 
and  where  the  possession,  under  such 
circumstances,  remains  with  the  wife 
after  the  husband's  death,  equity  will 
regard  her  as  having  a  beneficial  in- 
terest in  the  property,  and  not  as 
holding  it  in  trust  for  her  husband's  ad- 
•ministrator.     lb. 

15.  If  the  husband  purchases  prop- 
erty, in  his  own  name,  as  trustee  for 
his  wife,  this  will  be  held,  as  against 
his  administrator,  a  valid  gift  to  her  ; 
yet  he  may  revoke  it  at  any  time  during 
his  life,  and  a  court  of  equity  ^viIl 
therefore  subject  it  to  the  payment  of 
his  debts.  Gannard  t.  Eslava.  20  Ala. 
733  ;  Pilaris  v.  Leachman,  20  Ala.  662. 
See,  also,  Bridget  If  Co.  r.  Phillips,  25 
Ala.  136  ;  Love  v.  Graham,  25  Ala.  187. 

16.  "Where  slaves  are  sent  home 
with  a  newly-married  couple  by  the 
wife's  father,  and  are  afterwards  be- 
queathed by  him  to  the  wife,  for  her 
sole  and  separate  use  ;  and  the  hus- 
band treats  them,  during  his  life,  as 
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his  wife's  property  under  her  father's 
will,  he  will  be  held  in  equity  to  have 
elected  to  treat  them  as  a  loan,  and 
not  as  a  gift,  and  his  administrator 
will  be  bound  by  that  election.  Wil- 
liams V.  Maull,  20  Ala.  721. 

17.  But  the  husband,  in  such  case, 
is  not  thereby  estopped  from  asserting 
title  in  himself ;  nor  are  his  creditors, 
after  his  death,  thereby  precluded 
from  subjecting  the  property  to  the 
payment  of  his  debts.  Burnett  v.  Br. 
Bank  at  Mobile,  22  Ala.  642. 

18.  If  the  husband,  after  the  delivery 
of  such  slaves  by  the  wife's  father, 
accepts  a  deed  from  the  donor,  con- 
veying them  to  the  wife  and  the  heirs 
of  her  body,  his  marital  rights,  which 
were  perfected  by  the  delivery,  are 
not  thereby  affected.  Rumbly  v.  Stain- 
ton  and  Wife,  24  Ala.  712. 

19.  But,  if  slaves  are  given  or  be- 
queathed to  the  wife  during  coverture, 
by  words  which  do  not  create  a  sepa- 
rate estate  in  her  ;  and  the  husband 
receives  and  holds  them,  in  ignorance 
of  his  marital  rights,  as  the  separate 
property  of  his  wife,  disclaiming  all 
ownership  in  himself,  and  never  at- 
tempting to  assert  his  marital  rights 
during  the  life  of  the  wife, — this  is  not 
a  reduction  to  possession  as  husband, 
and  his  marital  rights  do  not  attach. 
Lockhart  and  Wife  v.  Cameron,  29  Ala. 
355 ;  Machem  v.  Machem,  28  Ala.  374. 
See,  also,  Jennings  v.  Blocker,  25  Ala. 
415  ;  Gillespie's  Adm'r  v.  Burleson,  28 
Ala.  551. 

20.  If  the  husband,  in  ignorance  of 
his  marital  rights,  disclaim  all  interest 
in  slaves  received  from  his  father-in- 
law,  and  admit  that  they  belong  to  his 
wife,  such  admissions  vest  no  title  in 
the  wife  during  coverture.  Lockhart 
and  Wife  v.  Cameron,  29  Ala.  355. 

21.  Where  a  father  executes  in  favor 
of  his  daughter  an  instrument  which 
he  supj^oses  creates  in  her  a  separate 
estate,  but  which  is  ineffectual  as  a 
conveyance,  and  on  her  marriage  de- 
livers the  property  to  her  husband, 
under  the  mistaken  belief  that  the 
instrument  secures  it  to  her  sole  and 
separate  use  ;  and  the  husband  accepts 
it  under  a  similar  belief, — a  trust  arises 
in  favor  of  the  wife,  which  a  court  of 
equity  will  enforce  against  the  husband 
and  his  execution  creditors.  Betts  v. 
Belts,  18  Ala.  787. 


22.  Where  husband  and  wife  con- 
veyed certain  personal  property  to  a 
trustee,  in  trust  for  themselves  during 
their  joint  lives,  then  for  the  survivor 
during  his  or  her  life,  then  to  L.  for 
life,  and  afterwards  for  his  next  of  kin; 
and  the  husband  afterwards  conveyed 
his  entire  interest  in  the  property  to 
L.,  who  then  conveyed  to  the  trustee, 
"to  and  for  the  only  use  and  benefit" 
of  the  wife, — held,  that  the  wife  took 
a  separate  estate  in  the  property,  and 
that-the  husband  had  not  such  an  in- 
terest as  could  be  sold  under  execu- 
tion at  law.  Cuthbert  v.  Wolfe,  19  Ala. 
373. 

23.  Where  the  husband  conveys 
personal  property  to  a  trustee,  for  the 
use  and  benefit  of  his  wife,  she  takes 
a  separate  estate  in  the  property  as 
against  him.  McWilliams  v.  Ramsay, 
23  Ala.  813  ;  Andrews  v.  Andrews,  28 
Ala.  432. 

24.  Equity  will  sustain  a  post-nup- 
tial voluntary  settlement  in  favor  of 
the  wife,  when  executed,  and  will 
specifically  enforce,  as  against  any 
other  person  than  the  husband,  an 
agreement  to  make  such  a  settlement ; 
but  it  will  not  specifically  enforce  such 
an  agreement  against  the  husband,  be- 
cause it  is  revocable  until  executed. 
Andrews  v.  Andrews,  28  Ala.  432. 

25.  Neither  the  moral  obligation  of 
the  husband  to  provide  for  his  wife, 
nor  the  fact  that  he  received  property 
by  her,  nor  both  these  considerations 
together,  will  justify  a  specific  execu- 
tion of  a  post-nuptial  agreement  to 
make  a  settlement  on  her  ;  but  when, 
superadded  to  these,  there  is  a  valua- 
ble consideration,  irrevocably  execu- 
ted on  the  part  of  the  wife,  a  specific 
performance  will  not  be  reftised,  on 
account  of  the  inadequacy  of  that 
consideration.  In  this  case,  the  court 
decreed  the  specific  performance  of 
an  agreement  to  settle  on  the  wife 
slaves  valued  at  more  than  84,000,  in 
consideration  of  her  relinquishment 
of  dower  in  lands  sold  at  §2,600  ;  it 
appearing,  also,  that  the  husband  re- 
ceived by  her  slaves  and  other  prop- 
erty, and  that  there  were  no  children 
of  the  marriage  to  be  provided  for.  lb. 

26.  If  the  husband  purchases  prop- 
erty with  money  belonging  to  the  sep- 
arate estate  of  the  wife,  other  than  the 
income  or  profits  thereof,  and  takes 
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the  title  in  liis  own  name,  equity  will 
comi)cl  him  at  the  instance  of  Iiis  wife, 
to  convey  tlie  property  to  her  ;  conse- 
quently, if  he  voluntarily  conveys  it 
to  her,  though  for  the  purpose  of  pre- 
venting his  creditors  from  taking  it  in 
paj'ment  of  his  debts,  his  conveyance 
will  be  sustained.  Wilson  v.  Sheppard, 
28  Ala.  C23. 

II.  Equity  of  Wipe  to  Settlement. 

27.  The  power,  exercised  by  the 
chancery  court  in  England,  of  compell- 
ing the  husband  who  has  married  a 
ward  of  the  court  to  execute  a  settle- 
ment, is  based  on  the  ground  that  the 
marriage  is  a  contempt,  and  that  the 
husband,  before  he  can  be  relieved  of 
it,  must  make  a  proper  settlement  on 
the  wife.  Chambers  v.  Perry,  17  Ala. 
726. 

28.  Whether  the  power  will  be  ex- 
ercised by  the  chancery  courts,  as 
organized  in  this  State,  to  the  same 
extent  as  in  England,  qucere  ?     lb. 

29.  Where  the  husband  of  a  female 
legatee  receives  money  from  the  exec- 
utor, not  as  an  advance  on  the  legacy, 
but  under  a  contract  to  refund  it,  the 
wife's  equity  remains  unimpaired  ;  and 
until  a  suitable  settlement  is  made  on 
her,  the  legacy  cannot  be  appropriated 
to  the  payment  of  the  debt  to  the 
executor.  Savage  v.  Benham,  17  Ala. 
119. 

.30.  The  wife's  right,  in  such  case,  to 
a  settlement  of  the  property  upon 
herself,  is  unaffected,  as  between  her- 
self and  the  executor,  by  any  transac- 
tions between  the  latter  and  her  hus- 
band, which  had  no  reference  to  her 
estate  in  the  executor's  hands,  and 
which  were  not  designed  to  be  credit- 
ed to  that  fund  ;  but  if  the  property 
in  the  executor's  hands  is  more  than 
sufticient  for  the  reasonable  support 
and  maintenance  of  the  wife  and  her 
children,  and  her  husband  is  indebted 
to  the  executor  on  the  settlement  of 
their  accounts,  the  executor  will  be 
allov,^ed,  after  making  a  reasonable 
settlement  on  her,  to  retain  out  of  the 
residue  .the  amount  due  from  the  hus- 
band. Montgomery  v.  Givhan,  24  Ala. 
568. 

31.  Where  the  wife  and  her  husband, 
after  marriage,  continue  to  board  with 
the  executor,  who  is  also  her  guardian, 
18 


it  will  be  presumed,  in  the  absence  of 
any  contract  between  the  parties,  that 
it  was  understood  between  them  that 
the  price  of  their  board  shouhl  bo 
charged  to  the  wife's  property  in  the 
guardian's  hands  ;  and  he  will  be  al- 
lowed a  credit  for  the  amount,  although 
the  husband  is  insolvent.     lb. 

32.  He  will  also  be  allowed,  in  such 
case,  a  credit  for  the  value  of  slaves 
delivered  to  the  husband  and  wife 
when  they  commenced  housekeeping, 
when  the  bill  does  not  offer  to  return 
them,  and  the  husband  assents  to  hav- 
ing them  settled  upon  the  wife  for  her 
separate  support  and  maintenance,  lb. 

33.  The  act  of  1846,  "to  protect  the 
rights  of  married  women,"  does  not, 
per  se,  destroy  the  wife's  right  to  a 
settlement  other  choses  in  action  and 
equitable  interests,  as  it  previously 
existed  ;  but  the  intention  of  the  act 
was,  to  tender  to  her  what  was  sup- 
posed to  be  a  more  valuable  right,  and 
to  leave  it  to  her  election,  either  to 
claim  the  benefit  of  the  act,  or  to  as- 
sert her  eqiiity  to  a  settlement  without 
regard  to  its  provisions.  Blcvins  v. 
Buck,  26  Ala.  292. 

34.  If  the  wife  elects  to  claim  the 
benefit  of  the  statute,  and  the  property 
is  accordingly  settled  on  her  under  its 
provisions  by  decree  of  the  chancery 
court,  her  children  are  concluded  by 
her  election,  and  the  property  is  gov- 
erned by  the  provisions  of  the  statute. 
lb. 

35.  A  post-nuptial  agreement,  upon 
valuable  consideration,  to  make  a  set- 
tlement on  the  wife,  specifically  en- 
forced against  the  husband.  Andrews 
V.  Andjxics,  28  Ala.  432.  [Vide  supra, 
24-26.) 

III.  Separate  Estate  of  Wife.  • 

1.  Hoip  Created. 

36.  A  separate  estate  in  slaves  may 
be  created  by  a  parol  gift  to  a  married 
woman,  consummated  by  delivery. 
Crabb's  Adnrr  v.  Thomas.  25  Ala.  212  ; 
Gillespie's  Adm'r  r.  Burleson,  28  Ala. 
552  ;  Lockhart  and  Wife  v.  Cameron,  29 
Ala.  355.  See, i\.\»o.  Jennings  v.  Blocker's 
Adm'r,  25  Ala.  415. 

37.  As  against  the  husband,  the  wife 
takes  a  separate  estate  in  property 
conveyed  by  him  to  a  trustee  for  her 
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use  and  benefit.  McWilliams  v.  Ravi- 
say,  23  Ala.  813;  Andrews  v.  Andrews, 
28  Ala.  432. 

38.  No  particular  language  or  form 
is  necessary  to  create  a  separate  es- 
tate, by  deed  or  will,  but  the  intention 
must  clearly  appear.  Cuthbert  •». 
Wolfe,  19  Ala.  373  ;  Broivn  v.  Johnson, 
17  Ala.  232;  Jenkins  v.  McConico,  26 
Ala.  213  ;  Ozley  v.  Ikelheimer,  26  Ala. 
332. 

39.  A  stipulation,  in  a  gift  of  slaves 
to  a  married  woman,  that  they  shall 
not  be  liable  to  her  husband's  debts, 
does  not,  per  se,  create  a  separate  es- 
tate in  the  wife.  Gillespie's  Adnir  v. 
Burleson,  28  Ala.  552. 

40.  A  deed,  conveying  a  female 
slave  and  her  increase  to  the  grantor's 
daughter,  then  a  married  woman,  "and 
her  heirs  after  her,  free  from  the  claim 
or  claims  of  any  person  or  manner  of 
persons  whatever,  absolutely,  as  their 
ownjoroperty-right,  as  fully  as  though 
they  had  purchased  them,"  excludes 
the  husband's  marital  rights.  Brown 
V.  Johnson;  1 7  Ala.  232. 

41.  A  convej^ance  of  personal  prop- 
erty to  a  trustee,  "  to  and  for  the  only 
use  and  benefit"  of  a  married  woman, 
creates  in  her  a  separate  estate.  Cuth- 
bert v.  Wolfe,  \^  Ala.  373. 

42.  So  does  a  deed  of  gift,  convey- 
ing property  to  a  married  woman,  "for 
her  own  use  and  benefit  alone."  Ozley 
V.  Ikelheimeir,  26  Ala.  332. 

43.  And  a  deed  of  gift,  executed  in 
Virginia  in  1824,  conveying  slaves  to 
the  grantor's  daughter,  then  a  married 
woman,  "  and  the  lawful  heirs  of  her 
body,"  and  containing  this  clause  :  "  I 
do  bind  myself,  my  heirs,  &c.,  to  make 
to  the  above-named  property  a  clear 
and  undoubted  a  right,  as  much  so  as 
can  be  made  by  word  or  deed,  from 
the  claim  and  claims  from  every  per- 
son or  persons  whatsoever,  to  my 
said  daughter  and  her  lawful  heirs  as 
above  mentioned."  Jenkins  v.  McConico, 
26  Ala.  213. 

44.  In  a  bequest  of  slaves  to  a  mar- 
ried daughter,  a  separate  estate  is 
created  by  the  words,  "exclusively  to 
her  and  the  heirs  of  her  body  forever." 
Gould  V.  Hill,  18  Ala.  84. 

45.  Where  a  testator  bequeathed  a 
slave  to  one  of  his  daughters,  by  her 
maiden  n.ame,  "  entirely  for  her  and 
her  children,"  and  gave  others  specific 


legacies  of  slaves  with  incumbrances 
on  them, — held,  that  the  word  "entirely" 
did  not  exclude  the  husband's  marital 
rights,  but  had  reference  only  to  the 
quantity  of  the  estate  Avhich  the  lega- 
tee took,  as  compared  with  the  others. 
Furlow's  Adm'r  v.  Merrell,  23  Ala.  705. 

46.  By  the  first  clause  of  his  will,  a 
testator  bequeathed  sixteen  negroes 
specifically  to  his  wife,  and,  by  other 
clauses,  made  absolute  specific  be- 
qiiests  to  fotir  of  his  daughters,  giving 
to  one  eleven  slaves,  to  another  four, 
and  to  another  two  ;  and  the  residuary 
clause  was  as  follows  :  "  It  is  my  will 
and  desire,  that  my  l^eloved  wife  have 
the  residue  and  remiiinder  of  my 
estate,  both  real  and  personal,  during 
the  term  of  her  natural  life,  and  that 
no  sale  or  alteration  of  my  plantation, 
stock,  household  furniture,  or  any 
other  thing  shall  accrue  until  her 
death ;  then  it  is  my  will  and  desire, 
that  my  negroes  be  divided  between 
my  five  daughters,  share  and  share 
alike,  for  their  use  diiring  the  term  of 
their  natural  life,  and  not  subject  to 
the  debts  of  their  husbands  or  any 
future  husbands,  and  at  their  deaths 
to  their  lieirs  forever  ;  and  it  is  further 
my  will  and  desire,  that  the  residue 
and  remainder  of  my  estate,  both  real 
and  personal,  be  divided  between  my 
four  daughters."  Held,  that  the  resid- 
uary clause  did  not  include  the  slaves 
specifically  bequeathed  to  the  daugh- 
ters, so  as  to  create  in  them  a  separate 
estate.  Frierson  v.  Frierson,  21  Ala. 
549. 

47.  A  will  contained  this  clause  :  "I 
give  and  bequeath  to  my  daughter  M., 
to  be  held  in  trust  by  my  executors, 
for  her  use  during  her  natural  life,  and 
then  for  the  heirs  of  her  body  forever, 
the  following  negroes,  together  with 
their  increase,"  &c.;  "and  it  is  my  will 
and  desire,  that  the  labor  and  increase 
of  the  said  negroes  shall,  in  no  manner 
whatever,  be  liable  tor  the  debts  of 
her  present  or  any  future  husband  ;" 
and  further  provided,  that  if  M.  should 
die  "without  leaving  issue,"  then  the 
executors  should  sell  the  slaves,  and 
divide  the  proceeds  among  the  living 
heirs-at-law  of  the  testator.  Held,  that, 
the  will  created  a  separate  estate  in 
the  wife,  as  against  the  personal  rei> 
resentative  of  the  husband.  Williams 
V.  Maull,  20  Ala.  721. 
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48.  The  act  of  1846,  "to  protect  the 
riglits  of  married  women,"  does  not 
invest  the  wife  with  a  separate  estate 
in  the  property  possessed  by  her  at 
tlie  time  of  the  marriage.  Maynard  v. 
Williams,  17  Ala.  67G. 

49.  Ante-nuptial  contracts  construed 
to  create  separate  estates.  Strong  v. 
Gregory,  19  Ala.  146  ;  Pettif  v.  Boothe, 
19  Ala.  633;  Randall  v.  Shrader,  20 
Ala.  338.     {Vide  supra,  2,  Z,  A.) 

50.  Ante-nu23tial  contracts  construed 
not  to  create  separate  estates.  Geyer 
V.  Branch  Bank  at  Mobile,  21  Ala.  414  ; 
Mitchell  V.  Gates,  23  Ala.  438  ;  William- 
son and  Wife  v.  Mason,  23  Ala.  488. 
( Vide  supra,  6,  7,  8.) 

51.  Where  a  father  executes  in  fa- 
vor of  his  daughter  an  instrument 
which  he  supposes  creates  in  her  a 
separate  estate,  but  which  is  ineffec- 
tual as  a  conveyance,  and  on  her  mar- 
riage delivers  the  property  to  her 
husband,  under  the  mistaken  belief 
that  the  instrument  secures  it  to  her 
sole  and  separate  use  ;  and  the  hus- 
band accepts  it  under  a  similar  belief, — 
a  trust  arises  in  favor  of  the  wife, 
which  equit}"  will  enforce  against  the 
husband  and  his  execution  creditors. 
Betis  V.  Belts,  18  Ala.  787. 

2.  How  Charged. 

52.  Where  the  deed,  by  which  prop- 
erty is  settled  to  the  separate  use  of 
a  married  woman,  provides  that  she 
shall  have  the  "complete  control  of  it 
as  though  no  marriage  had  ever  taken 
place,"  and  contains  no  restraint  on 
her  yjower  of  alienation,  she  is  deem- 
ed in  equity,  with  respect  to  such 
property,  as  a  feme  sole,  and  maj^  by 
agreement  freely  entered  into,  charge 
it  with  her  husband's  debts.  Brad- 
ford  and  Wife  v.  Greenway,  Henry   Sf 

Smith,  17  Ala.  797. 

53.  A  written  acknowledgment  by 
the  Avife,  that  an  account  for  medical 
services,  which  is  made  out  against 
her  individually,  is  just  and  correct,  is 
tantamount  to  an  express  promise  to 
pay,  and  creates  a  charge  upon  her 
separate  estate.  Collins  d.  Rudolph, 
19  Ala.  616. 

54.  The  wife's  separate  estate  is 
bound  for  the  payment  of  a  promissory 
note,  executed  by  her,  for  goods, 
wares   and   merchandize  furnished  to 


her  and  her  iarnily.     Collins  v.  Laven- 
herg  ^  Co.,  19  Ala.  682. 

55.  Where  property  is  settled  on  a 
married  woman,  under  the  i^rovisions 
of  the  act  of  1846,  for  the  separate 
support  and  maintenance  of  herself 
and  her  children,  she  may  create  a 
charge  upon  it  during  coverture. 
Blevins  v.  Buck,  26  Ala.  292. 

56.  If  a  married  woman,  having  a 
separate  personal  estate,  gives  her 
written  obligation  for  the  payment  of 
money,  it  will  be  presumed  that  she 
thereby  intended  to  charge  that  estate  ; 
therefore,  it  is  not  necessary  that  a 
creditor,  seeking  to  subject  it,  should 
aver  or  prove  that  such  was  her  inten- 
tion.    Ozley  V.  Ilcelheimer,  26  Ala.  332. 

57.  If  an  adult  married  woman,  hav- 
ing a  separate  estate  secured  to  her 
by  ante-nuptial  contract,  without  any 
restriction  upon  her  power  to  charge 
or  dispose  of  it,  authorizes  her  hus- 
band, as  her  acting  trustee,  with  the 
intention  thereby  to  charge  her  sepa- 
rate estate,  to  execute  a  note  to  a 
third  person,  for  the  amount  expend- 
ed by  him,  without  obligation,  but  at 
the  request  of  her  brother-in-law,  who 
afterwards  became  her  husband,  in 
maintaining  and  educating  her  while 
a  poor  orphan  child  ;  and  her  husband 
accordingly  executes  the  note,  signing 
his  name,  with  the  addition  of  the 
words  "acting  trustee  ;"  and  the  payee 
then  accepts  the  note,  as  a  charge 
upon  her  separate  estate, — a  court  of 
equity  will  enforce  it  as  such,  at  the 
suit  of  a  transferree  or  endorsee. 
Baker  v.  Gregory  and  Wife,  28  Ala.  544. 

58.  Although  the  wife's  promissory 
note  creates  no  personal  liability  on 
her,  even  when  she  has  a  separate 
estate  ;  yet,  if  there  is  no  restriction 
on  her  power  to  charge  or  dispose  of 
it,  she  may  charge  it  with  the  payment 
of  her  husband's  debt,  by  any  promise 
or  contract  which,  if  she  were  sole 
and  unmarried,  would  bind  her  per- 
sonally,    lb. 

59.  If  a  married  woman,  owning  a 
steam  saw-mill  as  part  of  her  separate 
estate,  hires  slaves  to  work  in  and 
about  it,  her  separate  estate  may  be 
subjected  to  the  payment  of  the  hire, 
although  no  note  was  given  for  it ;  and 
if  the  slaves  run  away  during  the 
term  of  hiring,  and  are  committed  to 
jail  as  runaways,  and   she   knowingly 
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permits  them  to  remain  in  jail  until 
after  tlie  expiration  of  the  term,  the 
owner  is  entitled  to  reimbursement, 
out  of  her  separate  estate,  for  the 
amount  of  ja,il-fees  necessarily  paid  b}^ 
him,  after  the  expiration  of  the  term, 
in  order  to  retrain  the  possession  of 
the  slaves.  Walker  and  Wife  v.  Stnith, 
28  Ala.  5G9. 

3.  How  Subjected. 

60.  The  equitable  remedy  against 
the  wife,  to  subject  her  separate  estate 
to  the  payment  of  a  debt  contracted 
by  her  jointly  with  her  husband,  is  in- 
dependent of  the  legal  remedy  against 
the  husband,  and  may  be  resorted  to 
without  exhausting  such  legal  remed3\ 
Bradford  and  Wife  v.  Greenway,  Henry 
^-  SmUh,  17  Ala.  797. 

61.  Under  the  act  of  February  5, 
1846,  an  attachment  lies  against  hus- 
band and  wife,  non-residents,  to  sub- 
ject tlie  wife's  separate  estate,  secured 
by  ante-nuptial  contract,  to  the  satis- 
faction of  a  debt  contracted  by  her 
dumsola.  Crocker  and  Wife  v.  Clements' 
Adm'r,  23  Ala.  296. 

62.  Where  the  wife's  separate  estate 
is  liable  for  the  hire  of  slaves  under 
an  express  contract,  and  also  for  reim- 
bursement of  jail-fees  necessarily  paid 
by  the  owner,  after  the  expiration  of 
the  term,  to  regain  the  possession  of 
his  slaves,  the  two  demands  may  be 
joined  in  one  bill.  Walker  and  Wife 
V.  Smith,  28  Ala.  569. 

63.  Transferror  and  transferree  may 
join,  in  a  bill  to  enforce  payment  out 
of  the  wife's  separate  estate  of  a  note 
executed  by  her  and  her  husband, 
and  transferred"  bj^  delivery  merely 
for  valuable  consideration.  Blevins  v. 
Buck,  26  Ala.  292. 

64.  If  the  bill  seeks  to  enforce  a 
charge  created  by  the  wife  during 
coverture,  it.  is  properly  filed  against 
her  and  her  husband  ;  and  if  it  asserts 
no  liability  against  the  husband,  and 
no  claim  for  which  either  husband  or 
wite  can  be  charged  personally,  and 
its  frame  is  such  that,  if  a  decree  can- 
not be  rendered  against  the  wife's 
separate  estate,  no  relief  whatever 
can  be  granted  iinder  it,  there  is, no 
misjoinder  of  defendants.  ■  Wcdker  and 
Wife  V.  Smith,  28  Ala.  569. 

65.  Where  the  charge  soueiht  to  be 


enforced  is  a  promissory  note  exe- 
cuted by  the  wife,  one  who  signed  the 
note  as  co-maker  with  her,  though  he 
would  be  a  proper  partj-  to  the  bill,  ia 
not  an  indispensable  party,  when  it  is 
alleged  that  he  is  a  non-resident,  and 
has  no  property  in  this  State.  Ozley 
V.  Ikelheimer,  26  Ala.  332. 

66.  If  the  bill  seeks  to  subject  prop- 
erty settled  on  the  wife,  under  the 
provisions  of  the  act  of  1846,  for  the 
separate  support  and  maintenance  of 
herself  and  children,  her  children  are 
not  necessary  parties  to  the  bill. 
Blevins  v.  Buck,  26  Ala.  292.- 

67.  Where  the  annual  proceeds  of 
the  wife's  separate  estate  are  not  suf- 
ficient to  discharge  the  debt  within  a 
reasonable  time,  the  chancellor  may 
properly  order  a  sale  of  the  property 
itself.  Bradford  and  Wife  v.  Green- 
way,  Henry  ^  Smith,  17  Ala.  797. 

68.  So  he  may,  if  necessary,  where 
the  property  is  settled  on  the  wife, 
under  the  provisions  of  the  act  of  1846, 
for  the  separate  suj^port  and  mainte- 
nance of  herself  and  her  children. 
Blevins  v.  Buck,  26  Ala.  292. 

69.  But,  when  such  separate  estate 
is  created  by  deed,  conveying  the 
property  to  a  trustee,  "for  the  sole 
and  exclusive  use,  benefit,  mainte- 
nance and  support"  of  the  grantor's 
wife  and  children,  "to  be  held,  used,  and 
enjoyed,  without  division  or  distribu- 
tion, until  his  death  ;  and  after  his 
death,  the  said  estate  to  vest  absolute- 
ly, discharged  from  the  trust,"  in  his 
said  wife  and  children,  "in  equal  parts, 
share  and  share  alike,"  the  property 
itself  can  neither  be  sold  nor  hired 
out  during  the  life  of  the  grantor,  but 
the  wife's  share  in  the  profits  may  be 
separated  and  subjected.  Collins  v. 
Lavenberg  ^-  Co.,  19  Ala.  682. 

4.  Respective   Rights    of  Husband  and 
Wife. 

70.  The  Avife  has  the  same  power 
over  her  separate  estate  that  she 
would  have  if  sole,  and  may  by  deed 
convey  such  interest  as  she  herself 
possesses.  McCroan  v.  Pope,  17  Ala. 
612. 

71.  Where  personal  property  is 
conveyed  directly  to  the  wife,  to  her 
sole  and  separate  use,  she  and  her 
husband  ma}',  by  their  joint  deed,  vest 
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the  lo,^^al  title  in  a  trustee,  for  their 
use,  and  the  use  of  the  survivor  for 
life  ;  and  the  husband,  surviving,  may 
set  up  the  deed,  to  defeat  a  recovery 
by  the  wife's  personal  representative. 
Jenkins  V.  McConico,  26  Ala.  213. 

72.  If  the  husband  sells  or  disposes 
of  the  wife's  separate  personal  estate, 
without  her  consent,  her  right  of  ac- 
tion is  suspended  during4;he  coverture 
only.     lb. 

73.  If  no  trustee  is  provided  for  in 
the  marriage-settlement,  or  other  in- 
strument creating  the  wife's  separate 
estate,  the  legal  title  necessarily  vests 
in  the  husband,  if  he  reduces  the 
property  into  possession  ;  and  having 
the  legal  title,  he  alone  can  sue  at  law 
for  the  property.  Gerald  and  Wife  v. 
McKenzie,  27  Ala.  166  ;  Friend  v.  Oli- 
ver,  27  Ala.  ,532. 

74.  If  the  husband  purchases  a  slave, 
in  his  own  name,  with  the  proceeds 
of  the  sale  of  property  in  another 
State  secured  to  the  wife  by  ante- 
nuptial contract  there  executed,  and 
takes  the  bill  of  sale  to  himself,  the 
legal  title  vests  in  him  ;  and  though 
he  may  deliver  the  slave  to  her,  and 
recognize  it  as  hers,  she  -cannot  inter- 
jDose  a  claim  at  law,  in  her  own  name, 
-when  the  slave  is  taken  under  attach- 
ment against  her  husband,  hons  v. 
Heynolds,  28  Ala.  305. 

75.  The  possession  of  slaves  by 
husband  and  wife,  under  a  deed  of 
gift  to  the  wife,  "during  her  natural 
life,  to  her  separate,  sole  and  exclu- 
sive use  and  behoof,"  will  be  referred 
to  the  title,  and  the  husband  will  be 
considered  the  trustee  for  the  wife. 
Michan  and  Wife  v.  Wijatt,  21  Ala.  813. 

76.  Under  the  act  of  1848,  the  wife 
may  charge,  sell,  or  dispose  of  her 
separate  prop ertj^,  without  the  consent 
or  concurrence  of  her  husband.  Hoop- 
er's Executors  v.  Smith  and  Wife,  23 
Ala.  639. 

77.  Under  the  acts  of  1848  and  1850,' 
the  husband  is  entitled,  in  his  own 
right,  to  the  monej'  accruing  during 
coverture  from  the  hire  of  the  wife's 
slaves,  and  the  rent  of  her  land  ;  and  to 
the  crop  growing  or  matured,  whether 
gathered  or  not,  at  the  death  of  the 
wife.  Weems  v.  Bryan  and  Wife,  21 
Ala.  302. 

78.  Also,  to  the  hire  of  the  wife's 
slaves  for  the  unexpired  portion    of 


the  term  at  the  time  of  the  marriage, 
although  inclvuled  in  the  notes  taken 
for  the  entire  term.  S.  C,  25  Ala.  1 '.)'). 
70.  VVHierc  the  estate  of  the  wife  is 
secured  to  her  by  deed,  and  the  naked 
legal  title  is  vested  in  her  husband  as 
trustee,  she  is  entitled,  on  ap])lication 
to  a  court  of  equity,  to  the  possession 
and  control  of  the  property,  wlien 
most  of  it  is  of  such  a  character  that 
its  enjoyment  consists  in  its  use  and 
possession,  and  it  does  not  appear 
that  she  is  incompetent  to  manage  it, 
or  that  her  possession  would  be  in- 
consistent with  the  rights  of  any  of 
the  other  cestuis  que  tr^ist.  Roper  v. 
Roper,  29  Ala.  247. 

80.  The  wife  is  entitled  to  the  in- 
come and  profits  derived  from  her 
separate  estate,  when  secured  to  her 
by  ante-nuptial  contract ;  but  if  the 
husband,  while  living  with  her,  re- 
ceives such  income  and  profits,  it  will 
be  presumed,  in  the  absence  of  an  ex- 
press dissent  on  her  par.t,  that  they 
were  so  received  with  her  consent, 
and  they  will  be  regarded  as  a  gift  to 
him.     lb. 

81.  A  slave,  purchased  by  the  hus- 
band at  the  request  of  the  wife,  and 
paid  for  partly  with  the  proceeds  of 
the  cotton  crop  belonging  to  her  sepa- 
rate estate,  and  partly  by  the  wife 
herself,  will  not  be  regarded  as  part 
of  her  estate,  when  it  is  shown  that 
the  parties  were  living  together  at 
the  time  of  the  purchase,  and  that 
the  husband  received  the  income  and 
profits  of  the  wife's  estate  under  an 
implied  gift. from  her.     lb. 

82.  Where  there  is  an  agreement 
between  husband  and  wife,  before 
marriage,  that  she  shall  have  the 
whole  or  a  particular  part  of  her  per- 
sonal property  to  her  separate  use, 
she  may  dispose  of  it  by  will,  without 
the  consent  of  her  husband.  JJ'ells  v. 
Bransford,  28  Ala.  200. 

83.  Under  the  act  of  1846.  the  pro- 
perty possessed  by  the  wife  at  the 
time  of  the  marriage,  vested  in  the 
husband,  subject  to  the  payment  of 
debts  contracted  b}'  her  dum  sola  ;  and 
passed,  on  his  death,  to  his  personal 
representative,  subject  to  distribution 
under  the  general  law,  after  payment 
of  the  liabilities  Avhich  had  attached 
to  it.  Maijnard  v.  Williams,  1-7  Ala. 
676. 
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84.  Under  the  acts  of  1848  arid  1850, 
if  the  wife  dies  intestate  as  to  a  por- 
tion onl}'  of  her  estate,  her  husband  is 
entitled  to  one  half  of  the  personalty 
undisposed  of.  Bryan  v.  Weems  and 
Wife,  2.5  Ala.  195. 

85.  Under  the  act  of  1850,  the  hus- 
band is  entitled,  on  the  death  of  the 
•wife  intestate,  to  one  half  of  the  sepa- 
rate estate  secured  to  her  by  that  act 
or  the  act  of  1848  ;  but  he  takes  noth- 
ing, under  this  statute,  in  property 
which  vested  in  the  wife,  by  bequest, 
before  the  passage  of  the  act  of  1848, 
although  the  period  of  its  distribution 
did  not  arrive  until  1854.  Hardy  v. 
Boaz,  29  Ala.  168. 

86.  Under  the  provisions  of  the 
Code,  the  husband  is  entitled,  on  the 
death  of  the  wife  intestate,  to  one  half 
of  her  personalty  absolutely,  whether 
in  possession  or  not.  Marshall  «. 
Crow's  Adm'r,  29  Ala.  278. 

87.  But  the  provisions  of  the  Code 
do  not  apply  to  separate  estates  crea- 
ted by  deed  before  the  1st  March, 
1848,  although  the  marriage  took  place 
after  that  day.  Willis  v.  Cadenkead, 
28  Ala.  472. 

88.  An  indebtedness  accruing  from 
the  husband  to  the  wife,  on  account  of 
her  separate  estate,  does  not  create  a 
specific  lien  on  his  property,  and  can- 
not be  preferred  in  payment  to  debts 
due  by  him  to  third  persons,  Avho  have 
acquired  liens  on  such  property  by 
judgment  and  execution.  Betts  v.  Belts, 
18  Ala.  787. 

5.  Removal  of  Husband  as   Trustee. 

89.  Where  the  wife  filed  her  pe- 
tition in  the  chancery  court,  alleging 
her  husband's  incapacity  and  unfitness 
to  act  as  her  trustee,  and  asking  that 
another  trustee  might  be  appointed  to 
take  charge  of  certain  funds  in  court, 
which  she  held  as  her  separate  estate 
under  the  act  of  1850  ;  and  the  evi- 
dence, while  it  failed  to  establish  the 
husband's  alleged  incapacity  and  un- 
fitness, showed  that  the  wife  had 
abandoned  him  without  sufficient  cause, 
and  had  removed  bej'ond  the  jurisdic- 
tion of  the  court  witli  another  man, — 
the  petition  was  dismissed,  at  the 
costs  of  the  petitioner's  next  friend. 
Manning  V.  Manning,  24  Ala.  386. 

90.  Where  the  bill  seeks  to  compel 


the  specific  execution  of  an  agreement 
to  make  a  settlement,  and  does  not 
allege  that  the  wife  is  separated  from 
her  husband  on  account  of  his  impro- 
per conduct,  or  that  he  intends  to  re- 
move from  the  State  without  her,  or 
that  she  has  reason  to  apprehend  a 
denial  of  her  right  to  the  property 
settled  on  her  by  the  court,  or  that 
his  habits  render  him  incapable  and 
unfit  for  the  discreet  and  proper  man- 
agement of  the  estate,  the  court  will 
not  appoint  another  trustee  in  his 
stead,  nor  forbid  his  interference  with 
the  property.  Andrews  v.  Andrews,  28 
Ala.  432. 

91.  If  the  husband,  by  fraudulent 
design,  or  in  disregard  of  the  rights 
of  the  wife,  or  through  indifi"erence  to 
the  duties  of  his  office,  assumes  the 
exclusive  control  and  management  of 
the  trust  property,  a  court  of  equity 
will  remove  him  from  the  trusteeship  ; 
but,  when  his  assumption  of  such  au- 
thority is  shown  to  be  the  result  of  a 
mere  misapprehension  of  his  own 
rights,  and  the  trust  estate  has  suffer- 
ed no  injury  thereby,  it  is  not  a  suffi- 
cient ground  of  removal ;  nor  will  he 
be  removed  on  account  of  a  mere  disa- 
greement between  him  and  his  wife,  ■ 
which  is  not  shown  to  have  originated 
from  his  culpable  conduct.  Roper  v. 
Roper,  29  Ala.  247. 

92.  If  the  evidence  does  not  estab- 
lish a  sufficient  ground  for  the  remo- 
val of  the  husband  as  trustee,  but 
shows  that  he  assumed,  through  mis- 
apprehension of  his  rights,  the  exclu- 
sive control  and  management  of  the 
trust  property,  the  wife  is  entitled  to 
a  decree  against  him,  establishing  her 
in  the  possession  and  control  of  the 
property.     lb. 

6.  Statutory  Provisions. 

93.  The  act  of  1848,  "securing  to 
married  women  their  separate  estates," 
has  no  retroactive  effect  to  defeat  the 
marital  rights  which  had  vested  in 
the  husband  prior  to  its  passage. 
Kidd  V.  Montague,  19  Ala.  619  ;  Man- 
ning T.  Manning,  24  Ala.  386. 

94.  The  act  of  1850,  as  regards  the 
distribution  of  the  separate  estate  of 
an  intestate  wife,  applies  only  to  sepa- 
rate estates  held  under  that  act  or  the 
act  of  1848.     Hardyv.Boaz,29 A.\a.l68. 
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95.  Tlie  provisions  of  the  Code, 
rej^ulatiiig  the  distribution  of  such  es- 
tates, do  not  apply  to  separate  estates 
created  by  deed  before  the  1st  March, 
1848,  although  the  marriage  took  place 
after  that  day.  Willis  v.  Cadeiihead, 
28  Ala.  472. 

96.  The  provisions  of  the  Code,  regu- 
lating suits  respecting  the  wife's  sepa- 
rate estate,  appl}^  only  to  separate 
estates  created  by  law.  Gerald  and 
Wife  V.  McKenzie,  27  Ala.  166 ;  Friend 
V.  Oliver,  27  Ala.  532  ;  Pickens  and 
Wife  V.  Oliver,  29  Ala.  528.     ' 

lY.  Suits  by  and  against  Husband  and 
Wife. 

1.   When,  and  How,  Wife  may  Sue. 

97.  A  court  of  equity  is  the  proper 
forum,  in  which  the  wife  may  litigate 
with  her  husband's  personal  represen- 
tative her  right  to  property  which  she 
claims,  under  her  father's  will  and  by 
postnuptial  contract  with  her  husband, 
as  her  separate  estate.  Williams  v. 
Manll,  20  Ala.  721. 

98.  Where  the  wife  takes,  under  an 
ante-nuptial  contract,  an  absolute  es- 
tate on  the  death  of  her  husband  in 
the  property  owned  by  her  at  the 
time  of  the  marriage,  she  cannot  come 
into  equity  to  have  the  contract  estab- 
lished, and  to  enjoin  her  husband's  ad- 
ministrator from  suing  at  law  for  the 
property  ;  the  contract,  in  such  case, 
presenting  a  simple  question  of  con- 
struction, for  the  determination  of 
which  a  court  of  law  is  equally  as 
competent-as  a  court  of  equity.  Saun- 
ders V.  Saunders,  20  Ala.  710. 

99.  Nor  can  she  enjoin  an  action 
by  her  husband's  personal  representa- 
tive, for  the  recovery  of  slaves  which 
were  bequeathed  to  her,  and  which 
were  never  reduced  to  possession  by 
her  husband  :  her  remedj^  at  law,  in 
slich  case,  is  adequate  and  complete. 
Machem  v.  Machem,  28  Ala.  374. 

100.  But  she  may  come  into  equity 
to  protect  her  separate  estate  in  slaves, 
wdien  taken  under  attachment  or  exe- 
cution against  her  husband  or  donor, 
if  she  has  no  trustee,  or  if  her  trustee 
refuses  to  interpose  a  claim  at  law. 
Gould  V.  Hill,  18  Ala.  84  ;  Bridges  i]- 
Co.   V.  Phillips,   25   Ala.   136 ;  Love  v. 


Graham,  25  Ala.  187  ;  Crahh's  Adrn'r  v. 
Thomas,  25  Ala.  212. 

101.  Although  the  husband  may  in- 
terpose a  claim  at  law,  when  no  trustee 
is  provided  for  in  the  deed  creating 
the  separate  estate,  yet  the  wife  can- 
not compel  him  to  do  so,  and  she  may 
therefore  at  once  apf)ly  to  equity  for 
relief.  Gerald  and  Wife  v.  McKenzie, 
27  Ala.  166. 

102.  Where  the  wife  has  a  purely 
equitable  interest  in  the  subject-matter 
of  the  suit,  which,  before  the  adoption 
of  the  Code,  was  cognizable  only  in  a 
court  of  equity,  her  remedy  is  still  in 
that  court,  and  is  not  affected  by  sec- 
tion 2131  of  the  Code.  Pickens  and 
Wife  V.  Oliver,  29  Ala.  528. 

103.  She  may  come  into  equity,  also, 
to  obtain  the  reformation  of  an  ante- 
nuptial contract,  which  was  drawn  by  _ 
her  husband,  and  which,  through  fraud 
or  mistake  on  his  part,  fails  to  include 
all  the  property  which  was  intended 
to  be  secured  to  her  separate  use. 
Love  V.  Graham,  25  Ala.  187. 

104.  When  a  bill  is  filed  in  the  name 
of  husband  and  wife,  but  concerns 
only  the  separate  estate  of  the  wife, 
seeks  only  to  establish  and  protect  her 
rights  and  interests,  and  asks  no  relief 
for  or  against  the  husband,  it  will  be  re- 
garded as  the  bill  of  the  wife  alone,  and 
the  husband  will  be  considered  only  her 
trustee,  or  next  friend.  Michan  and 
Wife  V.  Wijatt,  21  Ala.  813  ;  Gerald  and 
Wife  V.  McKenzie,  27  Ala.  166. 

105.  But  if  the  bill  seeks  relief 
either  for  or  against  the  husband,  the 
chancellor  should  order  it  to  stand 
over  and  be  reconstructed,  so  as  to 
make  the  husband  a  defendant,  and 
interpose  a  next  friend  to  prosecute 
for  the  wife  ;■  and  this,  whether  the 
objection  be  raised  bj^  demurrer,  plea, 
answer,  or  at  the  hearing  ;  but,  in  the 
last  case,  it  is  discretionary  with  the 
chancellor,  either  to  allow  it,  or  to  dis- 
miss the  bill  without  prejudice  to  the 
wife.  Michan  and  Wife  v.  Wijatt,  21 
Ala.  813. 

106.  Where  the  husband  has  con- 
veyed by  dee<l  all  his  right  and  title 
in  and  to  certain  slaves  held  adversely 
to  the  wife,  he  cannot  join  with  her  to 
recover  her  interest  in  the  slaves,  but 
the  wife  should  sue  b}'  her  next  friend. 
Hamilton  and  Wife  v.  Clement's  Adrn'r, 
17  Ala.  201. 
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2.  When  and  Hoiv  Wife  may  he  Sued. 

107.  The  equitable  remedj^  against 
the  wife,  to  subject  her  sejjarate  es- 
tate to  the  payment  of  a  debt  contract- 
ed by  her  jointl}'  with  her  husband, 
is  independent  of  the  legal  remedy 
against  the  husband,  and  may  be  re- 
sorted to  without  exhausting  such 
legal  remedy.  Bradford  and  Wife  v. 
Greenway,  Henry  ^  Smith,  17  Ala.  797. 

108.  An  attachment  lies  against  hus- 
band and  wife,  when  non-residents, 
under  the  attachment  law  of  1846,  to 
subject  the  wife's  separate  estate, 
secured  by  ante-nuptial  contract,  to 
the  satisfaction  of  a  debt  contracted 
by  her  dum  sola.  Crocker  and  Wife  v. 
Clement's  Adm'r,  23  Ala.  296. 

109.  If  the  bill  seeks  to  enforce  a 
charge  on  the  wife's  separate  estate 
created  by  her  during  coverture,  it  is 
properly  filed  against  her  and  her  hus- 
band ;  and  if  it  asserts  no  liability 
against  the  husband,  and  no  claim  for 
which  either  husband  or  wife  can  be 
personally  charged,  and  its  frame  is 
such  that,  if  no  decree  can  be  render- 
ed against  the  wife's  separate  estate, 
no  relief  whatever  can  be  granted 
under  it,  there  is  no  misjoinder  of  de- 
fendants. Walker  and  Wife  v.  Smith, 
28  Ala.  569. 

110.  Where  a  subpcsna  is  issued 
against  husband  and  wife,  and  is  re- 
turned by  the  proper  officer  "exe- 
cuted" generally,  the  service  on  the 
wife  is  sufficient.     lb. 

111.  If  the  wife  is  a  resident  of 
this  State,  publication  against  her  as  a 
non-resident,  and  her  appearance  by 
solicitor,  do  not  give  the  court  juris- 
diction of  her  person,  when  there  is 
no  service  of  subpoena  on  the  husband  ; 
no  plea,  answer,  or  demurrer  filed  b}' 
her  and  her  husband,  or  by  either  of 
them  ;  and  no  order  that  she  might 
answer  or  defend  separately,  or  that 
she  might  appear  by  solicitor  or  in 
any  other  manner.  Boykin  c.  Rain, 
28  Ala.  332. 

112.  If  the  bill  seeks  to  foreclose 
two  mortgages  on  land,  one  executed 
by  husband  and  wife  jointly,  and  the 
other  by  the  husband  and  the  wife's 
guardans  under  a  void  appointment 
by  the  orphans'  court ;  and  the  guar- 
dians are  properly  brought  in  as  par- 
tics,  but  the  wife  is  not, — it  is  error  to 


proceed  to  a  final  decree  until  the  wife 
is  properly  brought  in  ;  nor  can  the 
neglect,  in  failing  to  proceed  regular- 
ly against  her,  |)e  excused  by  setting 
Tip  her  want  of  interest  in  the  mort- 
gaged property  ;  nor  is  the  error  cur- 
ed by  the  subsequent  appointment  of  a 
guardian  ad  litem  for  her.  (Chilton,  J., 
dissenting,  on  the  ground  that  the  wife 
Avas  not  a  necessary  party  to  the  bill.) 
Eslava  v.  Lepretre,  21  Ala.  504. 


INFANTS. 

1.  An  infant,  being  entitled  as  sole 
distributee  of  his  deceased  infant  sis- 
ter to  a  slave  belonging  to  her  at  the 
time  of  her  death,  and  which  passed, 
without  administration  on  her  estate, 
into  the  hands  of  her  father,  may  cbme 
into  equity,  to  enjoin  the  sale  of  the 
slave  under  execution  against  the 
father.     Gould  v.  Hill,  18  Ala.  457. 

2.  Where  an  infant  has  a  separate 
estate,  of  which  the  chancery  court 
has  appointed  a  trustee  ;  and  the 
father,  by  reason  of  his  poverty  and 
bodily  infirmity,  has  become  unable  to 
support  and  educate  her, — he  may 
resort  to  equity,  to  have  an  allowance 
for  her  support  and  education  decreed 
to  him  out  of  the  annual  income  of 
her  estate  ;  and  to  such  a  bill  the 
infant  herself  is  not  an  indispensable 
party.     Watts  v.  Steele,  19  Ala.  656. 

3.  The  chancery  court  is  the  gene- 
ral guardian  of  all  infants  within  its 
jurisdiction,  and  has  authorit}',  by  vir- 
tue of  its  general  powers,  to  protect 
their  rights,  when  before  it  as  defend- 
ants, by  the  appointment  of  a  guardian 
ad  litem ;  and,  though  the  improper 
exercise  of  this  power  may  be  re- 
viewed on  error,  the  act  itself  is  not 
void,  and  the  decree  cannot  be  collat- 
erally impeached  for  want  of  jurisdic- 
tion, although  the  appointment  Avas 
made  without  service  of  process.^ 
Preston  V.  Dunn,  25  Ala.  507. 

4.  When  an  infant  defendant,  to  a 
bill  of  revivor.  Its  described  as  the 
deceased  defendant's  "only  infant  son, 
whose  name  is  unknown,"  the  decree 
rendered  against  him  is  not  void  for 
uncertaint3',and  cannot  be  collaterally 
impeached  ;  especially,  Avhen  the  in- 
fant, by  his  subsequent  bill  to  redeem 
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lands  sold  under  the  decree,  shows 
that  he  is  the  person  a;^iunst  whom  the 
hill  of  revivor  was  filed.     lb. 

5.  The  scrvieo  of  suhpccna  on  the 
surviving  parent  of  infant  defendants, 
for  them,  is  sufficient,  whether  they 
are  over  or  under  fourteen  years  of 
age.     Sanders  v.  Godleij,  23  Ala.  473. 

G.  Where  non-resident  infant  de- 
fendants are  necessary  parties  to  a 
bill,  the  record  raiist  show  tliat  publi- 
cation as  to  them  was  made  in  the 
manner  prescribed  by  the  3d  and  41st 
rules  of  chancery  practice.  Coster's 
Executors  v.  Banic  of  Georgia,  24  Ala. 
37. 

7.  If  the  father  of  such  infants  is 
dead,  and  their  mother,  with  whom 
they  live,  is  a  non-resident,  they  may 
be  made  parties  by  iDublication,  and 
sending  a  copy  of  the  order  to  their 
mother  at  her  known  place  of  resi- 
dence ;  but  sending  a  copy  of  the 
order  to  Elizabeth  LbavIs,  "  as  the 
mother  of  said  inf;^^ts,"  when  their 
mother's  name  is  shown  by  the  record 
to  bd  Mary  A.  Lewis,  is  not  a  compli- 
ance with  the  rule.  Clark  v.  Gilmer, 
28  Ala.  265. 

8.  Where  non-resident  infants  are 
not  properly  brought  in  as  defendants, 
the  appellate  court  will  reverse  the 
decree,  and  remand  the  cause,  although 
the  error  escaped  the  notice  of  the 
solicitors  and  chancellor  in  the  court 
below,  and  wa»  not  specially  assigned 
as  error,     lb. 


INJUNCTION. 

I.  Of  the  Bill  :*  When  it  Lies,  and 

What  it  must  Allege. 

1.  For  Abatement  of  Nuisance. 

2.  To  Prevent  Irreparable  Damage. 

3.  To  Prevent  Removal  of  Propertij. 

4.  To  Restrain  Proceedings  at  Law. 

II.  Of   the   Injunction  :   Who  may 

Grant  it  ;  its  Effect,  and  Ope- 
ration. 

III.  Of  the  Dissolution  and  Contin- 
uance OF  the  Injunction. 

lY.  Release  of  Errors. 

As   to   Injunction  Bonds,   see  title 
Bonds,  in  Part  IV. 


I.  Of  the  Bill  :  When  it  Liks,  and 
What  it  mu.st  Allege. 

1.  For  Abatement  of  Nuisance. 

1.  Chancery  has  jurisdiction  to  en- 
join and  abate  a  public  nuisance, 
caused  by  the  obstruction  of  a  public 
road  or  highway  ;  and  this  jurisdiction 
is  not  taken  away,  without  an  express 
provision  to  that  effect,  by  the  fact 
that  the  corporate  authorities  of  the 
town,  within  whose  limits  the  nuisance 
is  erected,  are  invested  by  statute  with 
power  to  abate  such  nuisances.  Tloole  ^ 
PauUin  V.  Attorney-General,  22  Ala.  190. 

2.  To  Prevent  Irreparable  Damage. 

2.  Equity  will  decree  a  perpetual 
injunction,  at  the  suit  of  the  proprie- 
tor of  an  established  bridge,  against 
the  owner  of  a  neighboring  private 
bridge,  to  restrain  the  latter  from  per- 
mitting persons  to  pass  over  his  bridge 
when  subject  to  the  payment  of  toll 
at  plaintifll:''s  bridge  ;  and  will  decree  a 
pecuniary  compensation  for  the  losses 
already  sustained.  Harrcll  !)'  Croft  v. 
Ellsivorth,  17-  Ala.  576. 

3.  It  will  also  entertain  a  bill  by  a 
riparian  proprietor,  whose  title  is 
clear,  to  restrain  a  diversion  of  water 
from  his  mill,  without  requiring  him 
first  to  establish  his  right  at  law,  or  to 
allege  that  he  has  been  in  possession 
of  the  land  for  three  years  ;  and  this 
on  the  two-fold  ground,  that  the  plain- 
tiff cannot  obtain  full  reparation  in  an 
action  at  law  for  damages,  and  that 
the  injury  may  involve  the  necessity 
of  a  multiplicity  of  suits.  Burden  v. 
Stein,  27  Ala.  104. 

4.  Where  the  plaintiffs  right  is  not 
clear  until  established  by  law,  equity' 
will  refuse  to  enjoin,  if  it  appears  that 
he  has  been  guilty  of  any  improper 
delay  in  applying  to  the  court ;  but, 
where  his  right  is  clear,  and  of  such 
a  character  as  entitles  him  to  ask  the 
interposition  of  equity  without  first 
resorting  to  law,  this  principle  does 
not  apply,     lb. 

5.  The  statute  of  limitations,  of  sis 
3'ears,  is  no  bar  to  such  a  suit.     lb. 

3.  To  Prevent  Removal  of  Property. 

6.  An  allegation  in  a  bill  for  divorce, 
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filed  bj'  the  wife,  "  that  she  has  just 
cause  to  fear,  and  in  fact  does  fear, 
that  upon  the  filing  and  service  of  this 
bill,  the  defendant  will  remove  or  dis- 
.pose  of  his  whole  proi)ertj,"  does  not 
justify  an  injunction  to  prevent  the 
removal  of  the  defendant's  property. 
Norris  v.  Norris,  27  Ala.  519. 

For  several  analogous  decisions,,  see 
Quia  Timet. 

4.   To  Restrain  Proeeedings  at  Law. 

I.  Equity  "(vill  enjoin  proceedings  in 
the  orphans'  court,  for  the  settlement 
of  an  estate,  where  ti  discovery  is 
needed,  or  where  complicated  accounts 
are  to  be  settled,  or  where  trusts  are 
to  be  executed,  or  where  other  matters 
of  purel}^  equitable  cognizance  are  to 
be  adjudicated.  Horton  v.  Moseley,  17 
Ala.  794  ;  Gould  v.  Hayes,  19  Ala.  438  ; 
Pilaris  V.  Leachman,  20  Ala.  662  ;  Pear- 
son V.  Darrington,  21  Ala.  169. 

8.  An  infant,  being  entitled  as  sole 
distributee  of  his  deceased  infant  sis- 
ter to  a  slave  belonging  to  her  at  the 
time  of  her  death,  may  come  into 
equity,  to  enjoin  the  -sale  of  the  slave 
under  execution  against  the  father, 
into  whose  hands  it  had  passed,  on 
the  death  of  the  child  intestate,  with- 
out administration  on  her  estate. 
Gould  V.  Hill,  18  Ala.  457. 

9.  A  married  woman,  having  a  sep- 
arate estate  in  slaves,  may  come  into 
equity,  to  enjoin  their  sale  under  exe- 
cution or  attachment  against  her  hus- 
band or  donor,  when  she  has  no  trus- 
tee, or  when  her  trustee  refuses  to 
interpose  a  claim  at  law.  Gould  v. 
Hill,  18  Ala.  84  ;  Bridges  ^'  Co.  v.  Phil- 
lips, 25  Ala.  136  ;Love  v.  Graham,  25 
Ala.  187  ;  CrahVs  Adm'r  v.  Thomas,  25 
Ala.  212. 

10.  Although  the  husband,  as  trus- 
tee, may  interpose  a  claim  at  law, 
when  no  trustee  is  provided  for  in  the 
deed  creating  the  separate  estate  ;  yet, 
because  the  wife  cannot  compel  him 
to  do  so,  she  may  at  once  apply  to 
equity  for  relief.  Gerald  and  Wife  v. 
McKenzie,  27  Ala.  166. 

II.  But,  where  a  widow  claims  slaves 
under  an  ante-nuptial  contract,  which 
presents  a  simple  question  of  con- 
struction, for  the  determination  of 
which  a  court  of  law  is  equally  as 
coinpetent  as  a   court  of  equity,  she 


cannot  come  into  equity,  to  have  the 
contract  established,  and  to  enjoin  her 
husband's  administrator  from  suing  at 
law  for  the  property.  Saunders  v. 
Saunders,  20  Ala.  710. 

12.  Nor  can  she  enjoin  an  action  by 
her  husband's  personal  representative, 
for  the  recover}^  of  slaves  which  were 
bequeathed  to  her,  and  which  were 
not  reduced  to  possession  by  her  hus- 
band during  coverture  :  her  remedy 
at  law,  ill  such  case,  is  adequate  and 
complete.  Machem  v.  Machem,  28  Ala. 
374. 

13.  "Where  land,  to  which  the  de- 
fendant in  execution  has  an  equitable 
title,  is  levied  on  and  sold  by  his  direc- 
tions, and  the  proceeds  applied  to  the 
satisfaction  of  the  execution  ;  and  he 
delivers  up  possession  to  the  purcha- 
ser, and  assures  him  that  the  title  is 
perfectly  good, — equity  will  enjoin  him 
from  setting  up  the  legal  title,  subse- 
quently^ acquired,  against  sub-purcha- 
sers for  valuable  consideration,  who 
have  paid  the  purchase-money,  and 
received  convej-ances,  without  notice 
of  the  defect  of  title.  Stone  v.  Britton, 
22  Ala.  543. 

14.  Equity"  will  not  enjoin  a  judg- 
ment at  law,  where  the  relief  sought 
is  predicated  on  a  defense  which  was 
equally  available  at  law,  unless  some 
special  ground  for  its  interference  is 
shown.  Foster  v.  State  Bank,  17  Ala. 
672  ;  Powell  v.  Steu-art,'11  Ala.  719. 

15.  To  entitle  a  party  to  relief,  in 
such  case,  he  must  show,  first,  that  his 
failure  to  defend  at  law  is  not  attribu- 
table to  his  own  omission,  neglect,  or 
default ;  and,  secondly,  that  he  has  a 
good  defense  to  the  entire  cause  of 
action,  or  to  such  part  thereof  as  his 
bill  propos&s  to  litigate.  Hair  Sf  La- 
buzan  v.  Lowe,  19  Ala.  224. 

16.  To  entitle  a  garnishee  .to  relief 
against  a  judgment,  which  was  render- 
ed b}'  default,  he  must  show  by  his 
bill,  not  only  that  he  is  not  indebted 
to  the  defendant  in  attachment,  but 
also  that  he  has  no  effects  in  his  hands 
belonging  to  said  defendant,     lb. 

17.  The  fact  that  a  witness  for  the 
defendant  did  not  testify  on  the  trial 
to  material  facts  within  his  knowledge, 
as  to  which  he  was  not  examined, 
does  not  entitle  the  party  to  eqifitablo 
relief  against  the  judgment,  where 
it  appears   that,   b}'  the   exercise   of 
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proper  diligence,  ho  mif^lit  liave  as- 
certained what  tlie. witness  knew  con- 
cerning tlie  matters  in  cwntrovcrsy. 
Powcllv.  Stewart,!!  Ala.  719. 

18.  The  death  of  the  ori;^-inal  coun- 
sel employed  to  defend  tlie  action, 
and  the  want  of  familiarity  on  the 
part  of  the  succeeding  counsel  AvitJi 
the  grounds  of  defense,  do  not  furnish 
a  sufficient  reason  for  equitable  inter- 
position,    lb. 

19.  Nor  Avill  reliefbegrtoted  against 
a  judgment  by  default,  on  the  ground 
that  the  attorney  whom  the  defendant 
had  retained,  instead  of  appearing  for 
him,  appeared  for  the  plaintiff,  when 
the  evidence  shows  that  he  had  not 
mentioned  the  particidar  case  to  the 
attorney,  but  had  only  requested  him 
to  attend  to  any  and  all  business  for 
him.  Watts  v.  Gaiile  k  Bower,  20  Ala. 
817. 

20.  Where  equitable  relief  is  sought 
on  the  ground  that  the  party  was  ig- 
norant of  his  defense  until  after  the 
rendition  of  the  judgment,  he  must 
show  that  his  failure  to  discover  and 
avail  himself  of  it  was  attributable, 
not  to  any  negligence  or  want  of  dili- 
gence on  his  part,  but  to  fraud,  acci- 
dent, or  the  act  of  the  opposite  party. 
Perrine  v.  Carlisle,  19  Ala.  686  ;  Talia- 
ferro's Adin'r  v.  Branch  Bank  at  Mont- 
gomery, 23  Ala.  755. 

21.  A  part  payment  of  a  judgment 
constitutes  no  ground  for  a  resort  to 
equity,  since  the  party  has  a  complete 
remedy  at  law  by  supersedeas.  Perrine 
13.  Carlisle,  19  Ala.  686. 

22.  Relief  will  not  be  granted  against 
a  judgment,  which  was  freely  and 
voluntarily  confessed,  with  full  knowl- 
edge of  all  the  facts,  and  without  any 
fraud  or  collusion  on  the  part  of  the 
plaintiff,  except  \ipon  some  equity 
subsequently  arising.  Moore  v.  Bar- 
day,  23  Ala.  739. 

23.  Equity  will  not  interfere,  at  the 
suit  of  one  of  the  defendants  in  a  judg- 
ment at  law,  to  compel  its  collection  by 
the  plaintiff  out  of  another  defendant, 
who,  by  agreement  with  his  co-defend- 
ant, bound  himself  to  pay  it.  Skinner 
V.  Barney,  19  Ala.  698. 

24.  On  motion  to  set  aside  the 
sheriff's  return  on  an  execution,  if  the 
defendant  fails  to  show  that  the  money 
had  been  paid,  as  the  return  showed, 
or  had  been  tendered  and  refused,  he 


cannot  afterwards  come  into  equity 
fen-  relief,  unless  he  satisfactorily  ox- 
})IaiiiH  the  omission.  Minfer  if  Cayle 
V.  Brunch  Bank  at  Mobile,  23  Ala.  702. 

25.  A  judgment  at  law,  in  the  Fede- 
ral courts,  against  the  administrator 
of  an  estate  which  has  been  declared 
insolvent,  will  be  enjoined  in  equity, 
when  the  estate  is  really  insolvent, 
and  the  creditor  ];e  compelled  to  come 
in  and  take  his  place  with  the  other 
creditors  ;  but,  if  it  appears  that  the 
estate  is  in  fact  solvent,  the  creditor 
will  be  allowed  to  prosecute  his  reme- 
dy against  the  administrator.  Byrne 
V.  McDow,  23  Ala.  404. 

26.  When  land  is  sold  under  execu- 
tion against  a  vendor,  on  a  judgment 
rendered  prior  to  his  sale,  and  bought 
in  by  the  purchaser,  the  latter  may 
enjoin  the  collection  of  his  bid,  and 
all  further  proceedings  under  the 
judgment,  if  the  judgment  had  been 
paid  and  satisfied  before  the  issue  of 
the  execution.  Brewer  v.  Branch  Bank 
at  Montgomery,  24  Ala.  439. 

27.  A  purchaser  may  enjoin  a  judg- 
ment at  law  on  the  notes  given  for  the 
purchase-money,  upon  alleging  his 
vendor's  fraudulent  representations  of 
title,  a  breach  of  his  warranty  of  title, 
and  the  insolvency  of  his  estate. 
Walton  V.  Bonliam,  24  Ala.  513. 

28.  And  where  he  is  evicted  from 
the  land  after  the  rendition  of  the 
judgment,  and  the  defense  could  not 
have  been  made  at  law,  he  may  enjoin 
the  judgment,  if  the  estate  of  his  ven- 
dor is  insolvent.  Wray's  Adju'rs  v. 
Furniss,  27  Ala.  471. 

29.  He.may  also  enjoin  the  collection 
of  the  purchase-money,  without  regard 
to  the  solvency  of  his  vendor,  when 
he  makes  out  a  case  wdiich  entitles 
him  to  a  rescission  of  the  contract. 
Lanier  v.  Hill,  25  Ala.  554. 

30.  If  the  purchaser  has  received 
a  deed,  whose  covenants  are  broken 
by  the  existence  of  an  outstanding  in- 
cumbrance, he  may  come  into  equity, 
when  his  vendor  is  insolvent,  to  re- 
strain the  collection  of  so  much  of  the 
purchase-money  as  will  compensate 
for  the  damages,  or  to  order  it  to  be 
appropriated  to  the  payment  of  the 
incumbrance.  McLemore  v.  Mabson, 
20  Ala.  137. 

31.  But,  after  accepting  a  convey- 
ance, he  cannot,   in   the   absence    of 
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fraud  or  mistake,  rescind  the  contract, 
and  enjoin  a  judgment  for  the  purchase- 
money,  as  on  an  executory  contract. 
Thompson's  Adm'r  v.  Christian,  28  Ala. 
399. 

32.  Where  a  decree  was  rendered 
against  an  administrator,  on  final  set- 
tlement, and  the  money  collected  under 
execution  against  the  surety  on  his 
official  bond  ;  and,  after  the  reversal  of 
the  decree  on  error,  the  surety  brought 
an  action  at  law  to  recover  back  the 
money, — held,  that  the  defendant  -at 
law  could  not  enjoin  the  judgment,  by 
alleging  that  he  had  paid  over  the 
money  to  the  distributees  of  the  estate, 
of  whom  some  were  insolvent,  and 
others  non-residents ;  that  he  had 
since  recovered  another  decree  against 
the  administrator,  on  which  aji.fa.  had 
been  issued,  and  returned  "no  prop- 
erty ;"  and  that  the  surety  had  been 
indemniiied  by  his  principal.  Sim- 
mons V.  Williams,  27  Ala.  507. 

33.  The  right  to  a  perpetual  injunc- 
tion of  a  judgment  at  law  founded  on 
a  gaming  consideration,  although  no 
defense  was  attempted  at  law,  and 
although  the  plaintiff  therein  is  an  in- 
nocent holder  for  valuable  considera- 
tion, is  not  affected  by  an  erroneous 
decree  of  the  chancellor,  dismissing 
the  bill,  and  dissolving  the  injunction. 
Paulding  v.  Watson,  26  Ala.  205. 

34:.  The  right  to  enjoin  such  a  judg- 
ment is  not  limited,  by  the  analogy 
between  such  a  bill  and  a  bill  of  re- 
view, to  three  years  from  its  rendition. 
Paulling  V.  Watson  tV  Eidson,  21  Ala. 
279. 

35.  Where  the  bill  was  filed  after 
the  lapse  of  more  than  ten  years  from 
the  rendition  of  the  judgment^  and  no 
excuse  was  shown  for  the  delay,  the 
judgment  was  perpetually  enjoined, 
but  all  the  costs  Vere  imposed  on  the 
plaintiff.     lb. 

36.  The  lapse  of  two  years  and  eight 
months  from  the  rendition  of  a  judg- 
ment at  law,  which  was  predicated  on 
a  mere  colorable  levy  of  an  attachment 
without  personal  service,  held  not 
such  as  to  bar  relief  against  it  in  equi- 
ty.    Gner  x.  Campbell,  21  Ala.  327. 

11.    Of    the    Ixjuxctiox  :    Who    may 
Graxt  it  ;  ITS  Effect,  and  Operatiox. 

37.  Under   the   statute  defining  the 


jurisdiction  of  the  city  court  of  Mobile, 
(Session  Acts  1851-2^p.  75,)  construed 
in  connection  Avith  the  constitutional 
powers  of  the  circuit  judges,  the  judge 
of  that  court  has  power  to  grant  writs 
of  injunction,  to  be  operative  in  that 
county.  Ex  parte  Greene  4'  Graham, 
29  Ala.  52. 

38.  But,  although  he  only  has  poM-er 
to  grant  an  injunction  to  be  operative 
in  that  county,  yet  it  is  no  objection 
to  an  injunction  granted  by  him,  in  a 
cause  pending  in  the  chancery  court 
at  Mobile,  that  some  of  the  defendants 
reside  in  another  county.     lb. 

39.  An  injunction  in  force,  against 
the  negotiation  of  a  promissory  note, 
does  not  destroj^  its  negotiability. 
Winston  v.  Westfeldt,  22  Ala.  760.- 

III.  Of  the  Dissolution  axd  Coxtixc- 
axce  of  the  Ixjuxctiox. 

40.  The  answer  of  a  corporation, 
under  its  corporate  seal  onl}-,  denying 
the  allegations  of  the  bill,  is  not  suf- 
ficient to  authorize  the  dissolution  of 
an  injunction.  Griffin  v.  State  Bank, 
17  Ala.  258.  (Overruling  Hogan  v. 
Branch  Bank  at  Demtur,  10  Ala.  485.) 

41.  To  authorize  the  dissolution  of 
the  injunction,  the  answer  must  clearly 
and  explicitly  deny  the  allegations  of 
the  bill  :  if  it  is  evasive,  or  uncertain, 
or  if  the  case  made  by  it  does  not 
clearly  show  that  the  plaintiff  is  not 
entitled  to'relief,  the  injunction  should 
be  retained  until  the  final  hearing. 
Rembert  Sf  Hale  v.  Brown,  17  Ala.  667. 

42.  On  motion  to  dissolve  the  in- 
junction, the  answe-r  can  be  regarded 
only  so  far  as  it  is  responsive  to  the 
bill.     lb. 

43.  Where  the  answer  admits  that 
the  complainant  is  entitled  to  some 
relief  against  the  judgment  at  law, 
though  not  to  the  extent  claimed  by 
the  bill,  the  injunction  may  be  either 
dissolved  in  part,  or  continued  on  such 
terms  as  will  insure  ultimate  justice  ; 
but,  to  authorize  such  dissolution,  or 
a  requirement  that  the  complainant 
pay  into  court  a  portion  of  the  judg- 
ment, as  a  condition  to  the  continu- 
ance of  the  injunction,  the  answer 
should  explicitly  show  the  amount 
which  is  justly  due  on  the  judgment ; 
otherwise,  if  there  is  no  dan.^er  of  the 
debt  being  lost,  the  injunction  should 
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be  retained  until  the  final  liearinj;-. 
Maidden,  Montague  ^  Co.  v.  Armistead, 
18  Ala.  500. 

44.  Wliere  the  bill  seeks  to  enjoin 
the  collection  of  a  judgment  or  execu- 
tion at  law,  and  the  answer  so  far  de- 
nies its  allegations,  as  to  leave  it  witlir 
out  etjuity  as  respects  the  other  facts 
not  denied,  the  injunction  may  be  dis- 
solved on  tlie  answer.  Moore  v.  Bar- 
clay, 23  Ala.  739  ;  Rogers  v.  Bradford, 
29  Ala.  274. 

45.  It  the  bill  contains  no  equity,  it 
is  good  ground  for  dissolving  the  in- 
junction, even  in  vacation,  after  an 
answer  has  been  filed.  Cave  v.  Webb, 
22  Ala.  583. 

46.  If  the  allegations  of  the  bill  are 
not  sufficient  to  warrant  the  interfer- 
ence of  the  court  by  injunction,  the 
injunction  may  be  dissolved  for  want 
of  equity,  although  the  bill  may  be  re- 
tained for  otlier  relief.  Norris  v.  Nor- 
Tis,  27  Ala.  519. 

47.  When  an  action  at  law  is  found- 
ed on  a  penal  bond,  conditioned  for 
the  payment  of  money  on  the  perfor- 
mance of  a  condition  precedent ;  and 
the  defendant  files  a  bill,  to  obtain  a 
discovery  as  to  the  execution  of  a 
trust,  which  constituted  the  condition, 
if  the  answer  discloses  that  the  trust 
has  not  been  fully  executed,  the  court 
may  enjoin  the  action  at  law,  without 
compelling  the  obligor  to  account  for 
the  benefit  received  from  tlie  partial 
performance.  Rives  v.  loidmin,  25 
Ala.  452. 

48.  A  bill,  seeking  to  enjoin  the  de- 
fendant from  asserting  his  legal  title 
to  a  tract  of  land,  which  he  had  ver- 
bally sold  to  one  W.,  who  sold  to  S., 
who  sold  to  complainant,  alleged,  that 
W.  agreed  to  sell  to  S.,  if  defendant 
would  sanction  the  sale,  and  would 
recognize  his  verbal  contract  ;  that 
they  together  called  on  defendant, 
to  ascertain  whether  he  would  do  so  ; 
that  defendant  replied,  that  he  did 
recognize  the  validity  of  his  contract, 
was  willing  that  W.  might  sell  to  S., 
and  would  look  to  the  former  for  the 
payment  of  his  iDurchase-money.  The 
answer  admitted  these  facts,  but  de- 
nied that  defendant  thereby  intended 
to  surrender  his  lien  on  the  land,  or 
to  do  more  thaii  recognize  the  validity 
of  his  verbal  contract.  Held,  that  the 
injunction  was  properly  dissolved   on 


this  answer,  because  the  facts  admitted 
by  it  were  not  sufficient  to  create  an 
estoppel.     Jones  v.  Cov:les,  2G  Ala.  612. 

49.  II.,  being  the  owner  of  a  ferry 
across  the  Cliattahoochie  river,  and 
having  opened  a  private  way  leading 
from  his  ferry  into  the  public  road  on 
this  side  of  the  river,  filed  a  bill 
against  A.,  to  abate  an  obstruction 
erected  across  said  road.  A.  answer- 
ed, averring  that  II.  had  previously 
obstructed  the  public  road  on  the 
Georgia  side  of  the  river,  so  as  to  di- 
vert public  travel  from  A.'s  ferry  to 
his  own,  and  that  the  alleged  obstruc- 
tion liad  straiglitcned  the  ])ublic  road, 
placed  it  on  better  ground,  and  been 
accepted  by  tlie  overseer  of  the  road. 
Held,  that  the  injunction  was  properly 
dissolved  on  this  answer.  Hill  v.  Ave- 
rett,  27  Ala.  484. 

50.  The  supreme  court  will  not  in- 
terfere by  mandamus  orothenvise,  to 
compel  the  dissolution  of  an  injunction 
on  the  filing  of  an  answer.  Ex  parte 
City  Council  of  Montgomery,  24  Ala.  98. 

As  to  appeals  from  intcrlocutory 
orders,  dissolving  injunctions,  see  Er- 
ror AND  Appeal,  15-17. 

III.  Release  of  Errors. 

51.  If  the  complainant,  seeking  to 
enjoin  a  judgment  at  law,  fails  to  file  a 
release  of  t;rrors,  the  chancellor  may 
dissolve  the  injunction  on  that  account, 
but  cannot  dismiss  the  bill.  Paulding 
V.  Watson  cy  Eidson,  21  Ala.  279. 


INTEREST. 

1.  Com-ts  of  equity  allow  interest, 
whenever  it  Avould  have  been  recover- 
able at  law.  Crocker  and  Wife  v.  Clem- 
ents' Achn'r,  23  Ala.  296. 

2.  The  laAv  attaches  interest  as  an 
incident  to  a  debt  from  the  moment  it 
falls  due,  rmless  there  is  some  agree- 
ment between  the  parties  to  the  con- 
trary. Wit  it  worth  and  Wife  v.  Hart.  22 
Ala.  343;  Cheek  v.  Waldrumand  Wife. 
25  Ala.  152. 

3.  On  bill  being  filed  to  enforce  a 
vendor's  lien,  the  purchaser  is  not  re- 
lieved from  the  payment  of  interest, 
because  the  vendor  acted  in  bad  faith, 
and  attempted   to   repudiate  his  con- 
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tract   altogether.     CJieel  v.    Waldrum 
and  Wife,  25  Ala.  152. 

4.  A  tenant  in  common,  receiving 
rents  under  an  implied  trust  for  his 
co-tenant,  is  chargeable  with  interest 
on  tlie  amount  found  in  his  hands, 
from  the  time  of  its  receipt.  Tarleton 
V.  Goldthwaite's  Heirs,  23  Ala.  346. 

5.  Under  a  bill  for  an  account  and 
settlement  of  an  assignment- consisting 
principally  of  notes  and  accounts  un- 
der twenty  dollars,  against  debtors 
who  reside  in  the  same  district  with 
the  trustee,  the  trustee  should  be  al- 
lowed, in  the  absence  of  all  special 
cause,  twelve  months  from  his  accep- 
tance of  the  trust  for  the  collection  of 
the  debts,  and  should  be  charged  with 
interest  on  the  available  assets  from 
the  expiration  of  that  time.  J^oyall's 
Adm'r  v.  McKenzie,  25  Ala.  363. 

6.  If  the  assignor  agrees  with  the 
trustee,  after  the  lapse  of  a  sufficient 
time  for  closing  the  assignment,  that, 
on  the  latter  confessing  judgments  in 
favor  of  certain  preferred  creditors, 
the  balance  shall  stand  open  for  future 
adjustment,  the  trustee  should  never- 
theless be  charged  with  interest  on 
that  balance  from  that  time.     lb. 

7.  When  the  borrower  seeks  relief 
in  equity  against  a  usurious  loan,  he 
will  be  compelled  to  paj'  the  amount 
of  the  principal  and  legal  interest 
thereon.  Pearson  v.  Bailey,  23  Ala. 
537. 

8.  But,  when  usury  is  set  up  as  a 
defense  to  a  foreclosure  suit,  and  prov- 
ed, it  discharges  the  defendant  from 
the  payment  of  anj'  interest  whatever 
on  the  debt.  Hunt  ^  Frowner  v.  Acre 
^  Johnson,  28  Ala.  580. 

9.  Where  "partners  agree  to  invest 
equal  sums  in  their  common  business, 
and  one  advances  a  larger  amount 
than  the  other,  he  is  entitled  on  set- 
tlement to  interest  on  one  half  the  ex- 
cess, from  the  date  of  its  appropria- 
tion to  the  use  of  the  firm.  Reynolds 
v-Mardis'  Heirs,  17  Ala.  32. 

10.  The  law  will  not,  in  the  absence 
of  an  express  stipulation  between  the 
parties,  compel  one  partner  to  pay 
interest  to  his  copartners  on  the 
amount  by  which  their  capital  exceeds 
his  ;  but  partners  may  enter  into  such 
stipulations  as  they  may  see  fit,  re- 
specting the  division  of  the  profits,  or 
the  advantages  which  each  is  to  de- 


rive therefrom,  unless  their  pretended 
contract  is  a  mere  device  or  cover  for 
usurj' ;  and  such  contract,  being  legal, 
would  form  the  rule  for  the  ascertain- 
ment and  adjustment  of  their  respec- 
tive rights  in  the  settlement  of  their 
affairs.  Desha  ^  Sheppard  v.  Smith, 
20  Ala.  747. 

11.  Under  a  bill  filed  by  the  credi- 
tors of  a  railroad  company,  seeking  to 
subject  money  in  the  hands  of  its 
debtors  to  the  payment  of  their  de- 
mands, if  such  debtors,  instead  of  of- 
fering to  bring  the  money  into  court, 
engage  in  a  proti-acted  litigation  re- 
specting it,  and  insist  upon  their  right 
to  retain  it  as  against  both  the  com- 
pany and  its  creditors,  they  are  charge- 
able with  interest  on  the  balance 
found  to  be  due  from  them.  Godwin 
V.  McGehee,  19  Ala.  468. 

12.  Generally,  interest  will  not  be 
decreed  on  a  balance  due  at  the  filing 
of  the  bill,  unless  it  is  specially  asked 
in  the  bill  ;  but  when  the  interest  sub- 
sequently accrues,  it  is  the  practice 
of  the  court,  upon  further  directions, 
to  order  that  the  interest  be  computed, 
although  there  may  be  no  prayer  to 
that  effect.     lb. 

13.  In  making  an  abatement  of  the 
purchase-money  at  the  suit  of  the 
purchaser,  it  is  a  proper  method  of 
computing  interest,  to  divide  the 
amount  of  the  damages  by  the  num- 
ber of  notes  originally  given  for  the 
purchase-mone}',  and  to  allow  interest 
on  each  sum,  from  the  time  these 
notes  respectively  fell  due,  to  the  time 
when  new  outstanding  notes  were 
substituted.  Stovjv.  Bozeman's  Execu- 
tors, 29  Ala.  397. 


INTERPLEADER. 

1.  After  the  discharge  of  the  com- 
plainant, the  testimony  having  been 
published  by  consent  without  preju- 
dice, it  is  discretionary  with  the  court 
to  permit  an  amendment  of  one  of  the 
answers.     Lanier  v.  Driver,  24  Ala.  149. 


ISSUE  AT  LAW. 
See  Practice. 
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JURISDICTION. 

I.  As  Affectku  by  Amount. 
IT.  As  Affected  uy  Consent. 

III.  As  Affected  by  Remedy  at  Law. 

IV.  As  Affected  by  Statutory  I'ro- 

VISI0N.S. 

V.  To  Prevent   Irreparable   Loss, 

OR  A  Multiplicity  of  Suits  ;  and 
TO  Remove  Cloud  on  Titles. 


I.  As  Affected  by  Amount. 

1.  The  chancery  court,  in  this  State, 
has  jurisdiction  of  purely  equitable 
demands  over  twenty  and  under  fifty 
dollars.  Hall  v.  Canute  and  Wife,  22 
Ala.  650. 

2.  Under  a  bill  seeking  to  impeach 
a  decree  of  the  orphans'  court  on  the 
ground  of  fraud,  the  defendant  admit- 
ted in  his  answer  that  a  balance  of 
^8,42  was  due  from  him  to  •the  plain- 
tiff's, but  the  bill  was  not  sustained  as 
to  any  of  the  other  matters  in  controver- 
sy,— held,  that  this  sum,  of  itself,  was 
too  small  to  justify  a  resort  to  equity, 
or  to  uphold  its  jurisdiction.  Cowan 
and  Wife  v.  Jones,  27  Ala.  317. 

II.  As  Affcted  by  Consent. 

3.  "Where  the  court  has  no  jurisdic- 
tion of  the  subject-matter,  consent  of 
parties  cannot  confer  jurisdiction. 
Benford  v.  Daniels,  20  Ala.  445  ;  Har- 
rison ^  Saunders  v.  Harrison,  20  Ala. 
629. 

4.  But,  if  the  court  has  jurisdiction 
of  the  subject-nlatter,  the  parties  niay, 
by  appearing  or  answering  Avithout 
objection,  give  it  jurisdiction  of  their 
persons.  Harrison  &(  Saunders  v.  Har- 
rison, 20  Ala.  629  ;  Byrd  v.  McDaniel, 
26  Ala.  582. 

III.  As  Affected  by  Remedy  at  Law. 

5.  When  a  party  has  a  legal  title, 
apd  an  unembarrassed  legal  remedy, 
chancery  will  not  take  jurisdiction. 
McCullough  and-  Wife  v.  Walker  and 
Wife,  20  Ala.  389  ;  Elliott  v.  Branch 
Bank  at  Mobile,  20  Ala.  3  15. 

6.  For  this  reason,  a  bill  filed  by  a 
vendor,  alleging  that  the  purchase- 
money  was  to  be  paid  out  of  the  pro- 


ceeds of  certain  mills  situated  on  the 
lands,  and  that  the  purchaser  had  re- 
ceived enough  to  pay.  the  purchase- 
money  ;  and  asking  an  account  of  the 
])roceeds  received, — is  without  equity. 
Maij  V.  Lewis,  22  Ala,  640. 

7.  For  the  same  reason,  a  bill  for  an 
account  will  not  lie  against  an  att  jiney 
at  law,  charging  him  with  negligence 
and  a  failure  to  pay,  when  there  is  no 
conii)lexity  or  difficulty  in  the  account. 
Crothersv.  Lee,  29  Ala.  337. 

8.  When  parties  have  a  joint  legal 
title  to  personal  property,  an  ef[uity 
existing  between  the  iselvcs  will  not 
enable  them  to  join  in  a  bill  to  redress 
an  injury  to  their  joint  legal  title. 
Conih'ij  V.  McMichacl,  1  9  Ala.  747. 

9  A  part  payment  of  a  judgment 
constitutes  no  ground  for  equitable 
relief  against  it,  since  the  party  has  a 
full  and  complete  remedy  at  law  by 
supersedeas.  Perrinev.  Carlisle,  19  Ala. 
686. 

10.  But  the  statutory  remedy  by 
supersedeas  does  not  take  away  the 
jurisdiction  of  equity  to  remove  a 
cloud  on  the  title  to  land.  Brewer  v. 
Branch  BankatMon  tf^omerij,  24  Ala.  439. 

11.  Equity  will  afford  specific  relief, 
such  as  a  court  of  law  cannot  give, 
against  an  instrument  executed  on 
Sunda}',  but  purporting  on  its  face  to 
have  been  executed  on  Saturday,  al- 
though the  instrument  may  also  be 
void  at  law.  Smith  v.  Pearson,  24  Ala. 
355. 

12.  A  trustee  cannot  come  into  equi- 
ty, to  enforce  the  collection  of  a  pure- 
ly legal  demand,  when  his  remedy  at 
law  is  adequate,  specific,  and  perfect : 
the  mere  fact  that  the  proceeds  of  the 
demand,  when  collected,  will  be  trust 
property,  does  not  give  equity  juris- 
diction.    Kimball  v.  Moodij,  27  Ala.  130. 

13.  A  part}'  cannot  enjoin  an  action 
at  law  for  contribution,  when  his  bill 
shows  that  he  has  a  plain,  adequate, 
and  complete  reraedj'  at  law.  Craif- 
ton  v.  Johnson,  27  Ala.  503. 

14.  If  the  owner  of  slaves  allows 
them  to  go  into  the  possession  of  an 
intended  purchaser,  under  an  esecrl- 
tory  contract  which  does  not  pass  the 
legal  title,  he  cannot  come  into  equity, 
to  recover  either  the  slaves  themselves 
or  their  agreed  price  ;  his  remedj'  at 
law,  in  either  case,  being  adequate 
and  complete.  Love  v.  Crook,  27  Ala.  624. 
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15.  Equity  will  not  entertain  juris- 
diction of  a  bill,  of  which  the  sole  ob- 
ject is  to  recover  money  alleged  to 
have  been  paid  through  fraud  and  mis- 
take, where  the  remedy  at  law  is  ade- 
quate and  complete.  Russell  v.  Little, 
28  Ala.  160. 

16.  A  distributee  of  an  estate,  who 
retains  possession  of  slaves  on  the 
ground  of  an  attachment  to  them  as 
family  negroes,  cannot  come  into  equi- 
ty, to  enjoin  an  action  at  law  by  the 
jjersonal  representative  for  their  re- 
covery, and  to  have  them  allotted  as 
a  part  of  his  distribiitive  share.  Ma- 
chcm  V.  Machem,  28  Ala.  374'. 

17.  Where  a  note,  given  for  the 
purchase-money  of  town-lots,  at  a 
place  Avhich  was  the  contemplated 
terminus  of  a  railroad  then  in  process 
of  construction,  was  made  payable 
"when  the  first  locoinotive  engine  on 
the  M.  railroad  should  arrive"  at  the 
place,  the  fact  that  the  railroad  com- 
pany was  sold  out,  and  the  road  com- 
pleted by  another  company  subse- 
quently incorporated,  is  available  (if 
at  all)  as  a  defense  at  law,  and  there- 
fore constitutes  no  ground  for  a  resort 
to  equity.  Askew  v.  Hooper,  28  Ala. 
634. 

18.  A  mail-conti'tictor  cannot  come 
into  equity,  to  enforce  a  contract  with 
a  plank-road  company  for  the  trans- 
portation of  the  mail  over  its  road, 
unless  his  bill  shows  that  a  court  of 
law  cannot  compensate  him  in  dama- 
ges for  the  breach  of  contract.  Powell 
V.  Central  Plank-Road  Co.,  24  Ala.  441. 

19.  Although  equity  Avill  not  enforce 
the  specific  performance  of  an  award, 
Avhen  the  damages  residting  from  the 
breach  are  capable  of  being  exactly 
measured,  and  complete  redress  afford- 
ed at  law  ;  yet,  to  bar  the  interfei'ence 
of  equity,  it  is  not  enough  that  the 
party  may  siiccessfully  maintain  an 
action  at  law  on  the  award — he  jnust 
be  able  to  obtain  by  a  verict  all  that 
the  award  intended  to  give  him. 
K/rksey  v.  Fike,  27  Ala.  383. 

20.  As  a  general  rule,  equity  will 
not  specifically  enforce  contracts  con- 
cerning personalt3%  because  there  is 
an  adequate  remedy  at  law  in  a  suit 
for  damages;  but,  there  being  no 
remedy  at  law  in  case  of  post-nuptial 
agreements  between  husband  and 
wife,  a  specific  performance  may  be  de- 


creed.    Andrews  'o.  Andreivs,   28   Ala. 
432. 

21.  A  widow  may  come  into  equity, 
against  the  personal  representative  of 
her  deceased  husband,  to  enjoin  an 
action  at  law  for  the  recovery  of  slaves, 
which  she  claims  as  her  separate  es- 
tate under  post-nuptial  contract.  Wil- 
liams V.  Maull,  20  Ala.  721. 

22.  But  not  where  she  claims  the 
slaves  under  an  ante-nuptial  contract, 
which  presents  a  simple  question  of 
construction,  for  the  deterrnhiation  of 
which  a  court  of  law  is  equally  as 
competent  as  a  court  of  equity.  Saun- 
deYs  «.  Saunders,  20  Ala.  710. 

23.  Nor  where  the  slaves  were  be- 
queathed to  her  during  coverture, 
and  were  never  reduced  to- possession 
by  the  husband.  Machem  v.  Machem, 
28  Ala.  374. 

24.  A  married  woman  may  come  into 
equit}',  to  protect  her  separate  estate 
in  slaves  from  levy  and  sale  luider  at- 
tachment or  execution  against  her 
husband  or  donor,  when  she  has  no 
trustee,  or  when  her  trustee  refuses 
to  interpose  a  claim  at  law.  Gould  v. 
Hill,  18  Ala.  84  ;  Bridges  t^  Co.  v.  Phil- 
lips, 25  Ala.  136  ;  Love  v.  Graham,  25 
Ala.  187  ;  CrabVs  Adm'r  v.  Ihomas,  25 
Ala.  212. 

25.  And  eA'en  where  her  husband, 
as  trustee,  may  interpose  a  claim 
at  law,  sJie  may  at  once  go  into  equity 
for  relief,  because  she  cannot  compel 
him  to  interpose.  Gerald  and  Wife  v. 
McKenzie,  27  Ala.  166. 

26.  The  fact  that  a  mortgage  con- 
tains a  power  of  sale,  does  not  deprive 
chancery  of  its  jurisdiction  to  fore- 
close. Carradine  v.  O'Connor,  21  Ala. 
573  ;  Ala.  Life  Insurance  tj*  Trust  Co.  v. 
Pettway,  24  Ala.  544. 

TV,  As  Affected  by  Statutory  Pro- 

VISIOXS. 

27.  Under  section  602  of  the  Code, 
which  defines  the  powers  and  juris- 
diction of  the  chancery  court  in  this 
State,  the  first  subdivision,  including 
"all  civil  causes  in  which  a  plain  and 
adequate  remedy'  is  not  provided  in 
the  other  judicial  tribunals,"  is  but 
the  adoption  of  the  pre-existing  rule  ; 
the  second  and  third  subdivisions,  in- 
cluding cases  founded  on  gaming  con- 
siderations, and  cases  to  subject  to 
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the  payment  of  debts  the  equitable 
title  to  real  estate,  are  modilications, 
by  way  of  enlargement,  of  the  s^'stcm 
of  equit}"^  jurisdiction  and  jurispru- 
dence which  liad  beeii  established  in 
England  prior  to  the  American  revo- 
lution ;  and  the  fourth  subdivision,  in- 
•cluding  "such  other  cases  as  may  be 
provided  for  by  law,"  embraces  all 
cases  which,  a,t  and  before  the  adop- 
tion of  the  Code,  were  known  to  be 
within  the  jurisdiction  of  courts  of 
equity,  and  which  are  not  embraced 
in  the  first  three  subdivisions.  fVal- 
dron,  Isley  ^  Co.  v.  Simmons,  28  Ala. 
629. 

28.  The  original  jurisdiction  of  courts 
of  equity  is  not  affected  by  legislative 
enactments  conferring  jurisdiction  on 
other  courts,  unless  the  statute  con- 
tains prohibitory  or  restrictive  words  : 
such  enactments  are  uniformly  held 
to  confer  concurrent  remedies.  Pear- 
son V.  Darrington,  18  Ala.  348  ;  Gould 
v.  Hayes,  19  Ala.  438  ;  Hoole  ^  Pnullin 
V.  Attorney-General,  22  Ala.  190  ;  Breiu- 
.er  V.  Branch  Bank  at  Montgomery,  24 
Ala.  439  ;  Owen  v.  Slatter,  26  Ala.  547  ; 
Waldro7i,  Isley  ^  Co.  v.  Simmons,  28 
Ala.  629.  ^ 

29.  The  statutory  jurisdietien  of  the 
probate  court,  over  legacies,  does  not 
take  away  the  jurisdiction  of  equity. 
Fearson  v.  Darrington,  18  Ala.  348. 

30.  Nor  does  its  statutory  jurisdic- 
tion, over  the  settlement  and  distribu- 
tion of  estates,  take  away  the  juris- 
diction of  chancery.  Gould  v.  Hayes, 
19  Ala.  438. 

31.  Nor  its  statutory  jurisdiction  in 
the  allotment  of  dower.  Owen  v.  Slat- 
ter, 26  Ala.  547. 

32.  The  statutory  remedy,  by  mo- 
tion, to  supersede  an  execution  on  a 
judgment,  does  not  deprive  the  chan- 
cery court  of  its  original  jurisdiction 
to  remove  a  cloud  upon  the  title  to 
land.  Brewer  v.  Branch  Bank  at  Mont- 
gomery, 24  Ala.  439. 

33.  The  jurisdiction  of  chancery,  to 
enjoin  and  abate  a  public  nuisance,  is 
not  taken  away  by  a  statutory  grant 
of  jurisdiction  to  the  corporate  au- 
thorities of  the  town  within  which 
such  nuisance  is  erected.  Hoole  ^ 
Paullin  V.  Attorney-General,  22  Ala.  190. 

34.  Equity  had  original  jurisdiction, 
to  enforce  the  payment  of  a  partner- 
ship debt  out  of  the  estate  of  a  deceas- 
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ed  partner  ;  and  this  jurisdiction  is 
not  taken  away  by  any  provision  of 
the  Code  of  Alabama.  Waldron,  hley 
^  Co.  V.  Simmons,  28  Ala.  62.9. 

V.  To  Prevent  Irreparable  Damage, 
OR  a  Multiplicity  of  Suits  ;  and 
TO  Remove  a  Cloud  on  Titles. 

.35.  An  infant,  being  entitled  as  sole 
distributee  of  his  deceased  infant  sis- 
ter to  a  slave  belonging  to  her  at  the 
time  of  her  death,  may  come  into  equi- 
ty, to  enjoin  the  sale  of  the  slave  un- 
der execution  against  the  lather,  into 
v/hose  hands  it  had  passed,  on  the 
death  of  the  child  intestate,  without 
administration  on  her  estate.  Gould 
V.  Hill,  18  Ala.  457. 

36.  A  suit  cannot  be  maintained  by 
an  infant  bastard,  against  its  putative 
father,  who  is  alleged  to  have  remov- 
ed from  the  State  to  avoid  the  statu- 
tory liability  for  its  support,  to  have 
provision  made  for  its  maintenance 
out  of  property  left  by  the  father. 
Simmons  v.  Bull,  21  Ala.  501. 

37.  When  a  partner  purchases  his 
copartner's  entire  interest  in  the  firm, 
and  undertakes  to  pay  all  the  part- 
nership debts ;  but  afterwards  ab- 
sconds, leaving  his  individual  debts 
and  those  of  the  partnership  unpaid, 
equity  will  reinvest  the  retiring  part- 
ner with  his  original  rights,  and  give 
him  a  lien  on  the  partnership  assets 
for  the  payment  of  the  partnership 
debts.  McGown  v.  Sprague,  23  Ala. 
524. 

38.  A  riparian  proprietor,  whose 
title  is  clear,  may  come  into  equity  to 
restrain  a  diversion  of  water  from  his 
mill,  without  first  establishing  his 
right  at  law,  or  alleging  that  he  has 
been  in  possession  of  the  land  for  three 
years  ;  and  this,  on  the  two-fold  ground, 
that  he  cannot  obtain  full  reparation 
in  an  action  at  law  for  damages,  and 
that  the  injury  may  involve  the  neces- 
sity of  a  multiplicity  of  suits.  Burden 
V.  Stein,  27  Ala.  104. 

39.  A  trustee  in  a  deed  of  trust  for 
the  benefit  of  creditors,  who  is  also 
the  principal  beneficiary,  may  come 
into  equit)^  on  behalf  of  himself  and 
the  other  beneficiaries,  to  prevent  a 
sale  of  the  property  under  executions 
and  attachments  at  law,  to  foreclose 
the  deed,  and  to  settle  the  conflicting 
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liens  :  sncli  a  bill  is  maintainable,  part- 
ly, on  the  grounds  of  preventing  a 
multiplicity  of  suits,  and  removing  a 
cloud  upo'n  the  title  to  property. 
Ala.  Life  Insurance  t^  Jrust  Co.  v.  Pett- 
waij,  24  Ala.  .544. 

40.  A  purchaser,  whose  land  has 
been  sold  under  execution  against  his 
vendor,  on  a  judgment  rendered  be- 
fore the  sale,  and  bought  in  by  him- 
self, may  come  into  equity,  to  enjoin 
the  collection  of  his  bid  and  all  further 
proceedings  under  the  judgment,  upon 
an  allegation  that  the  judgment  had 
been-  satisfied  before  the  issue  of  the 
execution.  Brewer  v.  Branch  Bank  at 
Montgomery,  24  Ala.  439. 

41.  Equity  will  direct  the  cancella- 
tion of  an  instrument  executed  on 
Sunday,  but  purporting  on  its  face  to 
have  been  executed  on  Saturday, 
although  it  may  be  void  at  law,  where 
it  is  calculated  to  throw  doubt  upon 
the  title.  Smith  v.  Pearson,  24  Ala. 
3.55. 

42.  If  a  mortgagee  obtains  a  decree 
of  foreclosure  against  the  devisees  and 
personal  representatives  of  the  mort- 
gagor, without  making  the  heirs-at-law 
parties  to  the  suit,  this  constitutes 
such  a  cloud  on  the  title  of  the  heirs, 
after  they  have  set  aside  the  probate 
of  the  will  by  bill  in  chancer}^,  as  au- 
thorizes them  to  ask  the  interposition 
of  equitj^  for  its  removal.  Hunt  ^' 
Frowner  v.  Acre  cV  Johnson,  28  Ala.  580. 


LACHES. 
See  Limitations,  Statute  of,  IL 

»«o**-.^,^ 

LEASE. 

1.  Where  a  lessee  covenants  to 
erect  on  the  leasehold  premises  a 
building  vrorth  a  specified  sum,  and 
to  keep  the  premises  insured.;  and 
after  the  building  is  erected,  the  build- 
er obtains  a  decree  in  chancery  im- 
dor  his  building  contract,  and  enters 
into  possession  of  the  premises  under 
the  decree, — his  possession  is  unau- 
thorized aiYd  permissive  only,  and 
<loes  not  make  hin;  an  assignee  of  the 
lease,  so  as  to  render  hitn  liable  on  its 


covenants  ;  and  if  the  builder,  while 
thus  in  possession,  insures  the  prem- 
ises to  tlie  extent  of  his  interest  in  the 
lease,  the  policy  does  not  enure  to  the 
benefit  of  the  lessor  or  his  assigns, 
nor  does  it  make  the  builder  liable  on 
the  covenant  of  insurance  contained 
in  the  lease.  Merchants'  Insurance  Co. 
V.  Mazangc,  22  Ala.  168. 

2.  A  decree  of  sale  in  chancery,  un- 
der a  builder's  lien,  does  not  invest 
the  plaintiff  with  either  a  right  of  en- 
try or  the  legal  title  ;  nor  will  a  court 
of  equity  compel  him  to  take  an  as- 
signment of  the  lease,  so  as  to  render 
him  responsible  on  its  covenants,  until 
a  jDrivity  is  created  by  the  purchase 
of  the  leasehold  estate.     Po. 


LEGACIES. 

I.  Liability  for  Debts  ;  and    Peo- 

CEEDIXGS  TO  SuBJECT. 

II.  Proceedings  for  Recovery. 


I.  Liability  for  Debts  ;   and  Pro- 
ceedings TO  Subject. 

1.  Property  in  the  hands  of  alegatee 
may  be  subjected,  in  equity,  to  the 
pajmient  of  the  testator's  debts,  if  the 
assets  prove  otherwise  insufficient. 
Sanders  v.  Godleij,  23  Ala.  473. 

2.  "Where  the  property  sought  to  be 
subjected  was  bequeathed  to  one  for 
life,  with  remainder  to  her  children, 
the  remainder-men  are  necessary  par- 
ties to  the  bill.     lb. 

3.  All  the  legatees,  who  are  before 
the  court  as  defendants,  must  con- 
tribute their  proportion  to  the  satis- 
faction of  the  debt :  a  money  decree 
against  two  defendants  jointly,  one 
of  whom  is  only  a  tenant  for  life  with 
remainder  to  the  other  defendants,  is 
erroneous.     lb. 

4j.  In  England,  descended  lands  are 
liable  for  the  excess  of  debts,  after  the 
provision  i^iade  by  the  testator  is  ex- 
hausted, before  general  pecuniary 
legacies,  or  other  specific  legacies  ; 
and  a  gift  of  all  the  property  of  a  speci- 
fied kind  owned  bj^  the  testator,  when 
not  given  as  a  residuary  bequest,  is 
for   this   purpose  considered  specific. 
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Light  foot  V.   Lighffoot's    Executor,   27 
Ala.  351. 

5.  In  this  State,  descended  lands  are 
liable  for  such  excess  of  debts,  in 
exoneration  of  a  legacy  of  "all  the  ne- 
groes not  before  be(iueathcd."     lb. 

6.  Where  a  testator  bequeaths  his 
entire  estate,  after  the  payment  of 
debts,  to  his  wife,  charged  with  the 
payment  at  her  death  of  a  pecuniary 
legacy  to  certain  charitable  societies  ; 
and  the  wife  afterwards  bequeatlis 
the  whole  of  the  personal  estate  iu 
specific  legacies,  leaving  the  real  es- 
tate undisposed  of, — the  real  estate 
must  be  first  subjected  to  the  payment 
of  the  debts  and  charitable  bequests. 
Carter  and  Wife  v.  Balfour's  Adm'r,  19 
Ala.  814. 

II.  Proceedings  for  Eecoveky. 

7.  Courts  of  chancer}^  exercise  juris- 
diction over  the  subject  of  legacies, 
concurrently  with  all  other  courts 
having  cognizance  thereof;  and  this, 
whether  the  executor  has  assented  to 
such  legacies  or  not.  Pearson  v.  Dar- 
rington,  18  Ala.  348. 

8.  A  legatee  may  come  into  equity 
to  enforce  payment  of  his  legacy  from 
a  refractory  executor.  Huckabee  v. 
Swoope,  20  Ala.  491. 

9.  Another  legatee,  who  has  receiv- 
ed his  legacj^  is  nat  a  necessary  party 
to  such  a  bill,  when  he  has  no  interest 
in  the  fund  sought  to  be  charged  ;  nor 
are  the  infant  children  of  the  testator 
necessary  parties,  although  interested 
in  the  fund  as  legatees,  when  the  ex- 
ecutor has  full  power,  as  trustee,  to 
protect  their  interests,     lb. 

10.  A  suit  cannot  be  maintained  for 
a  legacy,  until  the  will  has  been  ad- 
mitted to  probate  here,  although  it 
may  have  been  probated  in  a  foreign 
jurisdiction.  Moore  v.  Lewis,  21  Ala. 
680. 


LIEN. 

Of  Builder. — See  Lease. 
Of  Judgments.^—See  that  title  in  Part 
IV. 

Of  3Iort gages. —See  that  title. 

Of  Vendor. — See  Vexdors  a\d  Pur- 

CUASERS. 


LIMITATIONS,  STATUTE  OF. 

I.  Api'mcatiox  of  Statute  r.v  Equity. 

II.  Laches,  and  Stale  De.\iands. 


I.  Application  of  Statute  in  Equity. 

1.  In  cases  of  concurrent  jurisdic- 
tion, tlie  statutes  of  limitation  are 
equally  as  obligatory  in  courts  of  equi- 
ty, as  in  courts  of  common  law.  Gunn 
V.  Brantletj,  21  Ala.  (J33  ;  Crocker  and 
Wife  V.  Clements'  Adm'r,  23  Ala.  29G. 

2.  In  making  an  application  of  the 
legal  statute  of  limitations,  courts  of 
equity  also  adopt  and  give  effect  to 
the  exceptions  and  qualifications. 
CrocJcer  and  Wife  v.  Clements'  Adm'r, 
23  Ala.  296. 

3.  Although  the  legal  statutes  of 
limitation  are  not  binding  on  the  chan- 
cery court,  in  cases  of  exclusively 
equitable  cognizance  ;  yet  that  court 
often  adopts,  in  cases  to  which  the 
statutes  do  not  strictly  apply,  a  period 
within  which  its  aid  must  be  sought, 
similar  to  that  prescribed  in  analogous 
cases  at  law.  Johnson  v.  loulmin,  18 
Ala.  50  ;  Nimmov.  Stewart,  21  Ala.  G82  ; 
Aslceiv  V.  Hooper,  28  Ala.  634. 

4.  When  the  bill  shows  on  its  face 
that  the  plaintiff's  remedy  is  barred 
by  the  statute  of  limitations,  the  bene- 
fit of  the  statute  may  be  invoked  by 
general  demurrer.  Nimmov.  Stewart. 
21  Ala.  682. 

5.  When  the  legal  title  would  be 
barred  by  six  years  adverse  posses- 
sion, the  same  limitation  will  be  ap- 
plied v.'hen  a  party  ccmes  into  chan- 
cery on  an  equitable  title,  disconnect- 
ed from  a  trust  betweeij  him  and  the 
defendant.     lb. 

6.  The  rule  is  well  settled,  that  if 
a  trustee  delays  the  assertion  of  his 
rights  until  he  is  barred  by  the  statute 
of  linlitations,  the  cestui  que  trust  will 
also  be  barred.  Bryan  and  Wife  v. 
Weems,  29  Ala.  423. 

7.  When  the  separate  property-  of 
the  wife  is  allowed  by  her  trustee  to 
remain  in  the  possession  of  her  hus- 
band, who,  at  his  death,  disposes  of  ir 
by  will ;  and  the  trustee  is  cognizant, 
before  the  will  is  admitted  to  probate, 
of  facts  which  are  sufficient  to  charge 
him  with  implied   notice   of  its  co"n- 
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tents, — the  adverse  possession  of  the 
husband's  executor,  as  against  the  trus- 
tee, begins  to  run  troui  the  probate  of 
the  will  and  possession   under  it.     lb. 

8.  The  statute  does  not  bar  a  mar- 
ried woman,  whose  separate  property 
is  sold  under  execution  against  her 
husband,  from  recovering,  it  in  equity, 
when  her  title  accrued  during  cover- 
ture. Michan  and  Wife  v.  Wyatt,  21 
Ala.  813. 

9.  The  statute  commences  to  run, 
in  favor  of  a  person  who  has  received 
money  under  a  decree  which  is  after- 
wards reversed  on  error,  from  the 
time  of  the  reversal.  Crocker  and 
Wife  V.  Clements'  Adm'r,  23  Ala.  296. 

10.  The  statute  of  sis  years  bars  a 
suit  for  an  account  of  rents  received 
by  a  tenant  in  common  under  an  im- 
plied trust  for  his  co-tenant.  Jarleton 
V.  Goldthwaite's  Heirs,  23  Ala.  346. 

11.  A  mortgagor  may  redeem,  at 
any  time  within  the  period  prescribed 
as  the  limitation  of  real  actions. 
G'Unn  V.  Brantley,  21  Ala.  633. 

12.  The  statute  of  limitations  does 
not  begin  to  run  against  a  mortgagee 
out  of  possession,  as  in  favor  of  the 
mortgagor  or  his  vendee,  even  after 
the  law-day  has  passed,  until  there  is 
some  overt  act,  or  open  assertion  of 
adverse  title  ;  and  if  a  second  mortga- 
gee recovers  the  property  (personal) 
by  suit  from  the  mortgagor,  artd  after- 
wards purchases  at  his  own  sale,  the 
first  mortgagee  is  not  barred  of  his 
right  of  foreclosure,  at  least  until  after 
the  expiration  of  six  years  from  the 
sale.     Boyd  v.  Beck,  29  Ala.  703. 

13.  A  non-resident,  against  whom  a 
decree  has  been  rendered  without  ap- 
pearance or  personal  service,  may  file 
a  petition  for  the  rehearing  of  the 
cause,  within  three  years  from  the 
rendition  of  the  decree,  although  he 
lias  never  been  within  the  limits  of  the 
State.  Colomh  ^  Iselin  v.  Branch  Bank 
at  Mobile,  18  Ala.  4.54. 

14.  The  right  to  enjoin  a  judgment 
at^aw,  founded  on  a  note  given  for  a 
gaming  consideration,  is  not  limited, 
by  the  analogy  between  such  a  bill, 
and  a  bill  of  review,  to  three  years 
from  the  rendition  of  the  judgment. 
Paulding  v.  Watson  £f  Eidson,  21  Ala. 
279. 

l.T.  The  statute  of  limitations  of  six 
years  is  no  bar  to  a   suit  in  equitj'^,  to 


enjoin  and  restain  an  unlawful  diver- 
sion of  water  from  plaintiff's  mill. 
Burden  v.  Stein,  27  Ala.  104. 

16.  The  act  of  1818,  prescribing 
three  years  as  the  limitation  of  writs 
of  error,  applies  to  final  decrees  in 
chancery,  as  well  as  to  final  judgments 
at  law.  Boykin  v.  Kernochan,  24  Ala- 
697.  (Note,  that  the  limitation  fixed 
by  the  Code,  section  3040,  is  two  years.) 

II.  Laches,  and  Stale  DemandSw 

17.  In  many  cases  to  which  statutes, 
of  limitation  do  not  apply,  courts,  of 
equity,  acting  on  their  own  peculiar 
principles,  will  not  grant  relief  against 
an  adverse  right,  where  the  party  out 
of  possession  has  been  guilty  of  laches*. 
Johnson  v.  Toulmin,  ).8  Ala.  50  ;  Gunn 
V.  Brantley,  21  Ala.  633 ;  Askew  v~ 
Hooper,  28  Ala.  634. 

18.  Equity  will  not  impute  laches, 
to  a  jJarty,  seeking  the  correction  of 
an  alleged  mistake,  until  after  its  dis- 
covery.    Stone  V.  Hale,  17  Ala.  557. 

19.  The  lapse  of  two  years  and  eight 
months,  from  the  rendition  of  a  judg- 
ment at  law,  held  no  bar  to  equitable 
relief  against  it.  Grier  v.  Campbell,  21 
Ala.  328.. 

20.  Wliere  a  bill  was  filed  to  enjoin 
a  judgment  at  law,  founded  on  a  note 
given  foragaraing  consideration,  after 
the  lapse  of  more  than  seven  years  from 
its  rendition,  and  no  excuse  was  shown 
for  the  delay,  the  plaintiff  was  taxed 
with  all  the  costs,  although  the  judg- 
ment was  enjoined.  Paulding  v.  Wat- 
son ty  Eidson,  21  Ala.  279. 

21.  Equity  will  refuse  to.  enjoin  aa 
unlawful  diversion  of  water,  where 
the  plaintifTs  rigbi^  i»  not  clear  until 
established  by  law,  if  it  is  shown  that 
he  has  been  guilty  of  any  improper 
delay  in  appljang  to  the  court ;  but 
this  principle  has  .no  application, 
where  the  right  is  clear,  and  of  such 
a  character  as  authorizes  a  resort  to 
equity  in  the  first  instance.  Burden 
V.  Steiii.  27  Ala.  104. 

22.  The  plaintiff's  laches  in  failing 
to  amend  his  bill,  to  avoid  the  effect  of 
a  variance  between  the  allegations  and 
proof,  would  be  a  good  ground  for 
refusing  to  modify  the  decree  on  error 
so  as  to  dismiss  the  bill  without  pre- 
judice. Cowan  and  Wife  v.  Jones,  27 
Ala.  317. 
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23.  The  lapse  of  Iwcntj^-two  years 
after  the  discover}'  of  tlic  alleG;cd  iii- 
sanit}',  before  (ilinf;  a  bill  to  avoid  the 
marriage  on  that  ground,  is  a  bar  to 
the  relief  sought.  Rawdon  v.  Rawdon, 
28  Ala.  565. 

24.  The  right  to  a  rescission  of  a 
contract,  on  account  of  a  uiutual  mis- 
take as  to  the  vendor's  title,  does  not 
depend  on  the  purchaser's  payment 
or  tender  of  the  purchase-money,  nor 
upon  the  vendor's  insolvency',  but  up- 
on the  promptness  with  which  a  res- 
cission is  sought.  Smith  v.  Robertson, 
23  Ala.  312. 

25.  A  party  who  seeks  the  rescis- 
sion of  a  contract,  on  tlie  ground  of 
fraud,  must  move  within  a  reasonable 
time  after  the  discovery  of  the  fraud. 
What  is  a  reasonable  time,  must  de- 
pend on  the  circimistances  of  each 
particular  case.  Here  a  rescission 
was  refused,  because  the  infant,  after 
attaining  his  majority,  and  with  knowl- 
edge of  the  fraud,  accepted  from  his 
guardian  a  deed  for  the  land,  remain- 
ed in  possession  for  more  than  seven 
years  after  the  sale,  and  more  than 
five  years  after  the  discovery  of  the 
fraud,  and  showed  no  excuse  for  his 
delay.     Kern  v.  Burnham,  28  Ala.  428. 

26.  Where  the  bill  was  filed  thirteen 
or  fourteen  years  after  the  discovery 
of  the  fraud,  and,  although  it  alleged 
that  the  complainant  abandoned  the 
land  on  the  discovery  of  the  fraud, 
showed  no  act  on  his  part  which,  if  a 
favorable  fluctuation  in  the  price  of 
the  land  had  made  it  his  interest  to 
enforce  a  specific  execution  of  the 
contract,  would  have  precluded  him 
from  doing  so, — the  laches  was  held 
fatal  to  relief,  on  demurrer  for  want 
of  equity.  Askew  v.  Hooper,  28  Ala. 
634. 

27.  The  right  to  a  rescission,  on  the 
groimd  of  fraud,  may  be  lost  b}'  a  fail- 
ui-e  to  manifest,  within  a  reasonable 
time  after  the  discovery  of  the  fraud, 
the  election  to  disaffirm  the  contract. 
What  is  a  reasonable  time,  must  be 
determined  from  the  circumstances  of 
each  particular  case.  Where  the  pur- 
chaser died,  about  eight  months  after 
the  sale,  without  having  discovered 
the  fraud  ;  and  his  heirs,  one  of  whom 
was  still  a  minor,  filed  a  bill  to  rescind 
the  contract,  within  one  year  after  the 
discovery   of   the   fraud,   and  within 


four  years  after  the  sale, — held,  that 
this  was  sufficieiitpromptness.  Foster 
V.  Gressett's  Heirs,  29  Ala.  393. 


LIS  PENDENS. 

See  title  Notice  in  Part  IV. 


MANDAMUS. 

1.  Mandamus  docs  not  lie,  to  com- 
pel the  dissolution  of  an  injunction  on 
the  filing  of  an  answer.  Ex  parte  City 
Council  of  Montgomery,  24  Ala.  98. 

2.  Nor  to  compel  the  dismissal  of  a 
cause,  on  motion,  in  pursuance  of  a 
written  agreement  between  the  parties 
to  that  effect.  Ex  parte  Rowland,  26 
Ala.  13.3. 

3.  But  it  lies  on  the  chancellor's  re- 
fusal, pending  a  suit  for  divorce,  to 
make  the  necessary  order  for  the  al- 
lowance of  temporary  alimony.  Ex 
parte  King,  27  Ala.  387. 


MARSHALING  ASSETS. 

1.  In  England,  though  the  personal 
estate  is  the  primary  fund  for  the  pa}'- 
ment  of  debts,  yet  the  testator  himself 
might,  either  by  express  direction  or 
plain  implication,  devote  his  realty  to 
that  object  instead  of  his  personalty  ; 
and  whenever  debts  are  thus  charge- 
able on  land,  while  the  personalty  is 
given  either  pecuniarily  or  specifical- 
ly, courts  of  equity,  acting  on  the  pre- 
sumed intention  of  the  testator,  will 
so  marshal  the  assets,  as  to  exonerate 
the  personalty,  and  throw  the  debts 
on  the  realty.  Lightfoot  v.  LightfooVs 
Executor,  27  Ala.  351. 

2.  Descended  lands  are  liable  for 
the  excess  of  debts,  after  the  provis- 
ion made  by  the  testator  is  exhausted, 
before  general  pecuniary,  or  other 
specific  legacies  ;  and  for  this  pur- 
pose, a  gift  of  all  the  property  of  a 
specified  kind  which  the  testator  pos- 
sesses, when  not  given  as  a  residuary 
bequest,  is  considered  specific.     lb. 

3.  In  this  State,  although  the  per- 
sonalty is  the  primary  fund  tor  the 
payment  of  debts,  yet  the  real   estate 
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is  also  bound  for  tiieni;  irrespective  of 
their  character,  to  the  same  extent 
that  recognizances  and  debts  bj^  spe- 
cialty bound  real  assets  in  England  ; 
and  hence,  with  us,  descended  lands 
are  liable  for  the  excess  of  debts,  in 
exoneration  of  a  legacy  of  "all  tile  ne- 
groes not  before  bequeathed."     lb. 

4.  Where  a  testator  bequeaths  his 
entire  estate,  after  the  payment  of 
debts,  to  his  wife,  charged  with  the 
payment  at  her  death  of  a  pecuniary 
legacy  to  certain  charitable  societies  ; 
and  the  wife  afterwards  disposes  by 
will  of  the  entire  personal  estate  in 
specific  legacies,  leaving  the  real  es- 
tate undisposed  of, — the  real  estate 
must  first  be  subjected  to  the  payment 
of  the  debts  and  charitable  bequests. 
Carter  and  Wife  v.  Balfour's  Adm'r,  19 
Ala.  814. 

5.  Equity  will  take  jurisdiction,  at 
the  instance  of  specific  legatees,  to 
compel  the  executor  to  discover  and 
accoimt  for  unadministered  assets, 
and  appropriate  them,  in  ease  of  such 
legacies,  to  the  payment  of  the  testa- 
tor's debts  ;  and  this,  notwithstanding 
the  pendency  of  a  settlement  in  the 
or^^ihans'  court.  Pearson,  v.  Darring- 
ton,  18  Ala.  348. 

6.  Where  land  is  sold  by  an  admin- 
istrator, imder  an  order  of  the  or- 
phans' court ;  and  the  purchaser  after- 
wards dies,  before  a  decree  has  been 
rendered  divesting  the  legal  title,  and 
his  other  property  is  not  sufficient  to 
pay  all  his  debts. — chancery  has  no 
jurisdiction,  at  the  instance  of  the  ad- 
ministrators of  the  two  estates,  to  or- 
der the  land  to  be  resold,  on  the  same 
terms  and  conditions  as  at  the  first 
sale,  in  order  that  the  purchase-money 
might  meet  the  payment  of  the  notes 
executed  by  the  deceased  purchaser. 
Vaughan  5f  Hatcher  v.  Heirs  of  Holmes 
and  West,  22  Ala.  .593. 

7.  In  distributing  the  proceeds  of 
propert}'  conveyed  by  an  insolvent 
deljtor  for  the  benefit  of  his  creditors, 
equity  will  make  a  pro-rata  division, 
when  the  deed  creates  no  preference. 
Branch  Bank  at  Mobile  v.  Robertson,  19 
Ala.  798  ;  Maulden,  Montague  ^'  Co.  v. 
Arrnistead,  18  Ala.  500.  • 

8.  Altliongh  a  creditor,  having  a  lien 
upon  two  funds  for  the  security  of  his 
debt,  may  be  compelled  in  equity,  by 
another  creditor   having   a   lieu  uioou 


one  of  them  only,  to  resort  to  the  fund 
not  bound  by  both  liens  ;  yet,  if  he 
seeks  to  condemn  one  of  the  funds,  it 
is  not  necessary  that  his  bill  should 
show  what  disposition  has  been  made 
of  the  other.  Chapman  v.  Hamilton, 
19  Ala.  121. 


MASTER  AXD  REGISTRAR. 

I.  Op  the  Powers  of  the  Master  or 

Registrar. 

II.  Of  Proceedixgs  in  the  Master's 

Office. 


I.  Of  the  Powers   of  the   Master  or 

Registrar. 

1.  The  acts  of  1843  and  1846,  (Clay's 
Digest,  350,  |  33  ;  Session  Acts  1845-6, 
p.  16,)  conferring  upon  registrars  in 
chancery  power  to  appoint  trustees 
in  certain  cases,  are  not  unconstitu- 
tional, in  vesting  giiasi  judicial  power 
in  officers  who  are  not  elected,  com- 
missioned and  qualified  as  judges  are 
required  to  be  b.y  the  constitution. 
Gaines  v.  Harvin,  19  Ala.  491. 

2.  Semble,  that  the  proceedings  of 
the  registrar,  in  the  appointment  of  a 
trustee,  cannot  be  collaterally  im- 
peached,    lb. 

3.  A  registrar  has  power,  under  the 
Code,  to  grant  an  api:)eal  from  an  in- 
terlocutorj'  order  of  the  chancellor, 
dissolving  an  injunction  in  vacation. 
(LiGox,  J.,  dissentins;.)  Powell  v.  Cen- 
tral Plank-Road  Co.,'^24  Ala.  441. 

4.  But  he  has  no  power  to  appoint 
a  receiver,  nor  can  that  power  be  dele- 
gated to  liim  by  an  order  of  the  chan- 
cellor.    Ex  parte  Smith,  23  Ala.  94. 

II.  Op   Proceedings  ix  the   Master's 

Office. 

5.  When  a  receipt,  or  other  writing, 
on  which  the  equit}^  of  the  bill  was 
not  at  all  dependent,  and  which  was 
not  acted  on  as  evidence  by  the  chan- 
cellor, is  offered  in  evidence  before 
the  master,  he  is  not  precluded  from 
inquiring  into  its  genuineness,  for  rea- 
sons apparent  on  its  face  irrespective 
of  the  signature,  by  the  fact  that  the 
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signature  was   proved  at  the  hearing. 
Ailaij  V.  Echols,  18  Ala.  3.53. 

6.  The  rule  of  practice,  which  au- 
thorizes the  court  to  either  sustain 
■or  overrule  a  general  objection  to  a 
mass  of  testimony,  of  which  a  portion 
is  legal,  applies  to  proceedings  before 
the  master.  Brantley  v.  Gunn,  29  Ala. 
387. 

7.  In  taking  an  account  before  the 
master,  to  ascertain  the  compensation 
to  which  an  executor  is  entitled,  a 
witness  cannot  be  asked,  after  the 
pleadings  and  depositions  in  the 
cause  have  been  read  in  his  hearing, 
''to  state,  from  his  own  knowledge, 
and  the  facts  disclosed  by  the  plead- 
ings and  evidence,  what  would  be 
a  reasonable  compensation  to  the  ex- 
ecutor."    Gould  V.  Hayes,  25  Ala.  426. 

8.  In  taking  an  account  of  rents  be- 
fore the  master,  the  witnesses  should 
depose  to  the  money  value  of  the 
rents  :  proof  of  a  custom  to  receive  a 
part  of  the  crop  as  compensation  for 
the  rent,  is  improper,  because  it  tends 
to  multipl}''  the  issues,  and  thus  to 
■embarrass  the  investigation.  Brant- 
ley V.  Gunn,  29  Ala.  387. 

9.  The  answer  of  one  defendant 
cannot  be  used  as  evidence  against 
the  others,  in  stating  an  account  be- 
fore the  master  ;  but,  if  the  other  an- 
swers and  proof  in  the  cause  show  a 
greater  balance  against  them,  than  the 
account  as  stated  on  the  basis  furnish- 
ed by  the  answer,  it  is  error  without 
injury.  Halstead  v.  Skepard,  23  Ala. 
5.58. 

10.  In  stating  the  accounts  of  a  mer- 
cantile partnership,  the  master  should 
first  ascertain  whether  the  business 
resulted  in  profit  or  loss,  and  to  what 
exte-nt ;  and  should  also  dispose  of  the 
imcollected  debts.  Zimmerman  v.  Hu- 
ber,  29  Ala.  379. 

11.  It  is  the  duty  of  the  master  to 
obey  the  instructions  of  the  chancel- 
lor ;  and  if  it  is  desired  that  the  chan- 
cellor should  review  his  directions,  the 
party  who  supposes  himself  aggriev- 
ed b,y  the  obedience  of  the  master, 
may  take  exce])tions,  and  b_y  this  means 
again  bring  the  point  to  the  atten- 
tion of  the  chancellor  :  and  if  it  should 
be  made  to  appear,  on  the  argument 
of  these  exceptions,  that  the  justice 
of  the  case  cannot  be  reached  without 
an  alteration  of  the  decree,  the  chan- 


cellor should  direct  the  report  to 
stand  over,  and  order  a  rehearing  of 
that  portion  of  the  decree  containing 
the  erroneous  directions.  Lang  v. 
Brown,  21  Ala.  179. 

12.  If  the  master  disregards  the  in- 
structions of  the  chancellor,  or  does 
not  fiumish  in  his  report  the  facts  nec- 
essary to  enable  the  court  to  proceed 
to  a  final  decree  on  the  merits,  the  re- 
port should  be  set  aside,  even  if  no 
exceptions  are  taken  to  it.     lb. 

13.  An  exception  to  the  master's  re- 
port must  specifically  point  out  the 
item  or  error  complained  of;  other- 
wise, it  may  be  overruled  on  account 
of  its  generality.  Roi/all's  Adm'r  v. 
McKenzie,  25  Ala.  364  ;  O'Reilly's  Adm'r 
V.  Bradi/,  28  Ala.  530  ;  Foster  v.  Gres 
sett's  Heirs,  29  Ala.  393. 

14.  If  the  exception  is  directed  to  a 
particular  part  of  the  report,  includ- 
ing several  distinct  items,  and  is  bad 
in  part,  it  may  be  overruled  m  tola. 
O'Reilli/'s  Adm'r  v.  Brady,  28  xila.  530  ; 
Brantley  v.  Gunn,  29  Ala.  387. 

15.  Or,  at  the  discretion  of  the  chan- 
cellor, it  may  be  sustained  in  part,  and 
overruled  in  part,  unless  it  be  so 
framed  as  to  prevent  such  partial  al- 
lowance. Brantley  v.  Gunn,  29  Ala. 
387. 

16.  When  the  master's  report  is  in 
direct  opposition  to  the  decree  rmder 
which  it  was  made,  the  appellate 
court  ma}^  review  its  confirmation  by 
the  chancellor,  although  no  exceptions 
v/ere  reserved  to  it.  Lang  v.  Brown. 
21  Ala.  179. 

17.  But,  if  the  report  is  not  on  its 
face  erroneous,  and  no  exception  was 
taken  to  it,  nor  any  objection  made  to 
its  confirmation,  an  objection  to  it  can- 
not be  raised  in  the  appellate  court. 
Gerald  v.  Miller's  Distributees,  21  Ala. 
433. 

18.  Where  the  order  of  reference 
directs  the  master  to  take  an  account 
of  the  expenses  of  executing  a  trust, 
and  to  ascertain  what  would  be  a  rea- 
sonable compensation  to  the  trustee, 
sliould  the  court  decree  compensation ; 
and  the  master  reports,  as  compensa- 
tion, a  certain  per  cent,  on  the  amount 
of  the  available  assets,  which  are  also 
ascertaiqed  and  reported  under  anoth- 
e*r  part  of  the  reference,  the  report 
conforms  to  the  reference.  Royall's 
Adm'r  v.  McKenzie.  25  Ala.  363. 
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19.  When  a  decree  is  reversed  on 
error,  the  master's  report  falls  with  it 
to  the  ground,  although  no  exceptio-ns 
■were  reserved  to  it  ;  consequently, 
when  suit  is  afterwards  brought  to 
recover  money  paid  under  the  decree, 
the  defendant  can  claim  no  benefit 
from  the  master's  report.  Crocker  and 
Wife  V.  Clement's  Adm'r,  23  Ala.  296. 


MAXIMS, 

1.  Caveat  emptor.  O'Neal  v.  Wilson, 
21  Ala.  288  ;  Lang's  Heirs  v.  Waring, 
25  Ala.  626  ;  McCartney  v.  King,  25 
Ala.  681  ;  Dill  v.  Shahan,  25  Ala.  694 ; 
Thompson's  Adm'r  ■».  Christian,  28  Ala. 
399. 

2.  De  minimis  non  curat  lex.  Grier 
V.  Campbell,  21  Ala.  328  ;  Cowan  and 
Wife  V.  Jones,  27  Ala.  317. 

3.  Equality  is  equity.  Crayton  v. 
Johnson,  27  Ala.  503  ;  Branch  Bank  at 
Mobile  V.  Robertson,  19  Ala.  798. 

4.  Equity  will  consider  as  done  that 
which  ought  to  have  been  done.  Kim- 
ball V.  Moody,  27  Ala.  130  ;  Henderson 
x.  Segars,  28  Ala.  352. 

5.  Every  man  is  presumed  to  know 
the  law.  Erwin  v.  Hamner,  26  Ala. 
296  ;  McCartney  v.  King,  25  Ala.  681 ; 
Dill  V.  Shahan,  25  Ala.  694;  Gwynn  and 
Wife  V.  Hamilton's  Adm'r,  29  Ala.  233  ; 
Stone  V.  Hale,  17  Ala.  557. 

6.  He  who  seeks  equity,  must  offer 
to  do  equity.  Brantley  v.  Gunn,  21 
Ala.  633  ;  Tucker  v.  Holley,  20  Ala.  426  ; 
Martin's  Heirs  v.  Tenison,  26  Ala.  738  ; 
Pearson  v.  Bailey,  23  Ala.  537  ;  Mont- 
gomery V.  Givhan,  24  Ala.  568  ;  Johnson 
V.  Calbreath,  19  Ala.  348  ;  Rives  v.  Toul- 
min,  25  Ala.  452  ;  Hiil  v.  Averett,  27 
Ala.  484 ;  Hunt  ^  Froioner  v.  Acre  ^ 
Johnson,  28  Ala.  580. 

7.  In  pari  delicto,  potior  est  conditio 
possidentis.  Brantley  v.  West,  27  Ala. 
542. 


MISTAKE  AND  IGNORANCE. 

1-  A  deed,  executed  by  a  father  to 
his  married  daughter,  will  .be  reform- 
ed in  equity,  as  against  tlie  judgment 
creditors  of  tiie  husband,  when,  through 
the   mistake  of  the  attorney  by  whom 


it  was  drawn,  it  fails  to  accomplish 
the  grantor's  intention  to  secure  the 
property  to  the  sole  and  separate  use 
of  the  grantee  ;  but  a  bill  for  this  pur- 
pose should  be  tiled  by  the  grantee, 
and  not  by  her  trustee.  Stone  v.  Hale, 
17  Ala.  557. 

2.  A  deed  of  gift,  drawn  by  the  gran- 
tor himself,  and  which,  by  reason  of 
his  ignorance  of  the  law,  fails  to  ex- 
press his  intention,  may  be  reformed 
in  equity.  Larkins  v.-  Biddle,  21  Ala.- 
252. 

3.  Where  a  mistake  in  a  deed  is 
shown  by  clear  and  satisfactory  proof,, 
equity  will  reform  it,  and  decree  an 
account  against  a  party  who,  with  no- 
tice of  the  mistake,  purchased  the 
property  conveyed,  and  holds  it  against 
the  rightful  owner.  Whitehead  v. 
Brown,  18  Ala.  682. 

-4.  But,  where  the  donor  is  the  only 
witness  who  testifiies  to  the  alleged 
mistake  in  the  deed,.and  his  testimony 
is  confused  and  contradictory,  a  refor- 
mation will  be  refused.  Lockhart  and 
Wife  V.  Cameron,  29  Ala.  355. 

5.  Equity  will  decree  the  reforma- 
tion of  a  written  instrument  whick, 
through  mistake,  or  from  the  igno- 
rance or  want  of  skill  of  the  drafts- 
man, or  from  any  other  cause,  fails  to 
express  the  true  agreement  between 
the  parties  ;  but,  if  the  instrument  ex- 
presses the  real  agreement  of  the  par- 
ties, a  reformation  will  not  be  decreed 
because  they  were  mistaken  as  to  its 
legal  consequences.  Larkins  v.  Bid- 
die,  21  Ala.  252  ;  Trapp  fy  Hill  v.  Moore 
^  Border,  21  Ala.  693. 

6.  A  deed  of  trust  executed  by  a 
debtor,  to  secure  certain  creditors  and 
sureties,  including  certain  notes  on 
which  one  of  the  beneficiaries  was  sup- 
posed to  be  bound  as  surety,  and  so  de- 
scribing them,  under  the  belief  that, 
if  the  beneficiary  was  not  bound,  the 
misdescription  would  exclude  the  hold- 
er from  an}^  benefit  under  the  deed, — 
reformed  in  equity,  on  proof  of  the 
mistake,  and  of  the  grantor's  intention 
to  secure  the  beneficiary  and  not  the 
notes.  Trapp  c^  Hill  v.  Moore  If  Bor- 
der, 21  Ala.  693. 

7.  An  ante-nuptial  contract,  which 
was  drawn  by  the  husband  himself, 
and  which,  through  his  fraud  or  mis- 
take, does  not  include  all  the  property 
which  was  intended  to  be  secured  to 
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the  separate  use  of  the  wife,  will  be 
reformed  on  lier  application.  Love  v. 
Graham,  25  Ala.  187. 

8.  Where  the  vendot-  filed  a  bill, 
asking  a  reformation  of  his  title-bond 
in  the  description  of  the  land,  and  an 
injunction  against  an  action  at  law  on 
the  bond  ;  and  the  proof  showed  that 
the  land  was  misdescribcd  by  mistake, 
and  that  the  vendor  did  not  have  title 
to  the  land  which  he  intended  to  sell, — 
the  mistake  in  the  bond  was  correct- 
ed, but  the  action  at  law  was  not  en- 
joined ;  and  it  was  expressly  declared 
by  the  decree,  that  the  purchaser 
might,  at  his  election,  either  proceed 
with  his  action  at  law,  or  dismiss  it 
and  institute  proceedings  for  a  rescis- 
sion of  the  contract ;  and  further,  that 
if  he  elected  to  proceed  with  his  ac- 
tion, it  should  be  considered  in  all  re- 
spects an  action  on  the  bond  as  re- 
formed.    Reese  V.  Kirk,  29  Ala.  406. 

9.  Two  adjacent  land  proprietors, 
owning  the  two  subdivisions  of  a  frac- 
tional section,  ran  their  division  fence, 
by  mutual  mistake,  along  a  line  which 
they  erroneously  supposed  to  be  the 
boundary  of  their  respective  tracts, 
and  cleared  and  cultivated  the  lands 
up  to  the  division  fence  for  four  or 
five  years,  when  one  sold  and  convey- 
ed his  tract  to  a  thij'd  person  ;  and  on 
the  discovery  of  the  mistake,  the  other 
proprietor  filed  a  bill  against  him  and 
the  purchaser,  asking  a  reformation 
of  the  deed  according  to  the  supposed 
common  boundary'.  Held,  that  the 
plaintiff  was  not  entitled  to  the  relief 
sought.     Teakle  v.   Teakle,  29  Ala.  403. 

10.  In  assumpsit  on  a,  promissory 
note,  a  judgment  by  default  was  ren- 
dered, and,  through  a  clerical  mistake 
in  the  computation  of  interest,  was 
entered  for  less  than  the  amount  real- 
ly due.  The  defendant  carried  up  the 
case,  by  writ  of  error,  to  the  next  en- 
suing terra  of  the  supreme  court,  and 
the  judgment  was  there  affirmed  on 
certificate.  Held,  that  the  plaintiff 
was  entitled  to  come  into  equity,  to 
have  the  mistake  corrected.  Norris, 
Stodder  ^-  Co.  v.  Cottrell,  20  Ala.  304. 

11.  Where  a  party  seeks  relief  in 
equity  against  a  judgment  at  law,  on 
the  ground  that  he  was  ignorant  of  the 
facts  constituting  his  defense  until 
after  the  rendition  of  the  judgment,  he 
must  show  that  his  failure  to  discover 


those  facts  is  not  attributable  1o  any 
want  of  diligence  on  his  part,  but  to 
fraud,  accident,  or  the  act  of  the  op- 
posite party.  Perrine  v.  Carlisle,  19 
Ala.  080  ;  Taliaferro's  Adm'r  v.  Branch 
Bank  at  Monlgorneri/,  23  Ala.  75.5. 

12.  A  contract  of  sale,  made  under 
a  mutual  mistake  as  to  the  vendor's 
title,  will  be  rescinded  at  tlie  instance 
of  the  purchaser,  if  he  seeks  a  rescis- 
sion within  a  reasonable  time,  aban- 
dons the  possession  of  the  land,  and 
delivers  or  offers  to  deliver  it  to  the 
vendor.  Smith  v.  Robertson,  23  Ala. 
312. 

13.  A  misrepresentation  of  a  ma- 
terial fact,  which  was  believed  and 
acted  on  by  the  party  seeking  relief, 
whether  intentionally  false  or  inno- 
cently made,  entitles  the  injured  party 
to  a  rescission  of  the  contract.  Lanier 
V.  Hill,  25  Ala.  554. 

14.  But  an  innocent  mistake,  which 
the  defendant  offered  to  correct  be- 
fore the  bill  was  filed,  is  no  ground 
for  a  rescission,  when  the  bill  proceeds 
on  the  ground  of  fraud.  Williams  v. 
Sturdevant,  27  Ala.  598. 

15.  Under  a  bill  seeking  to  impeach 
a  decree  of  the  orphans'  court  on  the 
ground  of  fraud,  proof  of  an  error  or 
mistake  only,  in  the  allowance  of  an 
improper  credit,  does  not  entitle  the 
plainti'ff  to  a  decree,  unless  he  amends 
his  bill.  Cowan  and  Wife  v.  Jones,  27 
Ala.  317. 

16.  Equity  will  not  interpose,  at  the 
instance  of  a  purchaser  at  execution 
sale,  to  relieve  him  from  the  conse- 
quences of  his  own  folly  or  temerity, 
when  he  purchased  with  knowledge 
that  the  property  was  under  deed  of 
trust,  and  after  the  sale  had  been  for- 
bidden b3'  the  trustee.  O'Neal  v.  Wil- 
son, 21  xlla.  288. 

17.  If  an  executor  purchases  lands 
belonging  to  his  testator's  estate,  at  a 
public  sale  made  b}'  himself  and  his 
co-executors,  under  the  mistaken  be- 
lief that  the  will  conferred  on  them 
power  to  sell,  he  cannot  be  relieved 
of  his  purchase  in  equity.  Dill  v.  Sha- 
han,  25  Ala.  694. 

'18.  Although  courts  of  equity  may, 
in  certain  cases,  relieve  against  a  mis- 
take of  law  ;  yet  the  mistake  must  be 
gross  and  palpable,  and  such  as  would 
warrant  the  belief  that  an  undue  ad- 
vantage  was   taken   of  the   plaintiff, 
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owing  to  liis  imbecility  of  mind,  or  to 
the  exercise  of  some  improper  influ- 
ence over  him.  either  by  the  party 
with  wliom  he  dealt,  or  by  some  other 
person  with  the  knowledge,  consent, 
or  ]n-ocureraent  of  that  party.  lb. 
[Vkle  infra;  25.) 

19.  Courts  of  equity  grant  relief 
against  conveyances  obtained  by  mis- 
representation or  mistake  ;  and  if  the 
parties  occupy  a  relation,  from  which 
naturally  springs  an  unusual  degree 
of  confidence,  affection,  or  sense  of 
duty,  the  utmost  degree  of  good  faith 
is  required  from  the  party  in  Avhom 
the  trust  is  reposed,  and  he  must  show 
that  the  conti'act  is  in  every  respect 
just,  fair,  and  equitable.  Bojieij  v. 
HollmgHWorth,  23  Ala.  690. 

20.  Where  a  father  executed  to  his 
sons  a  conveyance  of  certain  lands, 
but  filed  it  away  among  his  papers, 
and  never  delivered  it ;  and  the  sons, 
after  their  father's  death,  obtained 
from  their  sister  a  voluntary  relin- 
quishment of  her  interest  in  the  lands, 
by  representing  to  her  that  their  fa- 
ther, on  his  death-bed,  had  declared 
it  to  be  his  intention  that  they  should 
have  the  lands, — the  relinquishment 
was  set  aside,  because  the  grantees 
failed  to  show  that  they  had  stated, 
fully  and  fairly,  their  father's  dying 
declarations.     Ih. 

21.  A  deed  executed  by  a  married 
woman,  simultaneously  with  the  exe- 
cution by  her  husband  of  his  last  will 
and  testament ;  purporting  to  be  made 
in  consideration  of  her  love  and  affec- 
tion for  the  two  grantees,  who  were 
her  husband's  children  by  a  former 
marriage,  and  of  tlie  settlement  and 
provision  made  for  her  by  her  hus- 
band's will ;  conWjing  to  each  of  the 
children  an  equal  interest  with  herself 
in  her  separate  estate  secured  by  ante- 
nuptial cojitract,  and  reserving,  as  a 
consideration  therjefor,  the  right  to 
become  eijufil  hticVith  them  in  her 
husband'^^^sialei,  with  which  her  prop- 
erty is  dedln;red  to  be  thereby  incor- 
porated,-^will  not  be  sustained  in 
equity,  at  the  suit  pf  the  grantees, 
against  the.  heir  "and  administrator  of 
the  grantor,  where  the  provisions  of 
the  will,  the  confidence  which  the  wife 
reposed  in  her  husband,  and  other  cir- 
cumstances in  proof,  shoAv  that  it  was 
executed    through    mistake     on    the 


part  of  the  wife,  and  misrepresentation 
on  the  part  of  the  husband,  as  to  the 
amount  of  his  debts,  in  that  the  deed 
and  will  together  appear  to  have  con- 
stituted a  plan,  by  which  it  was  con- 
templated that,  without  a  sale  of  any 
of  the  property,  the  joint  plantation 
should  continue  to  be  kept  up  and 
worked  with  the  slaves  of  both  hus- 
band and  wife,  and  the  wife  and  chil- 
dren be  maintained  out  of  its  proceeds, 
while  the  husband's  estate  was  in  fact 
so  much  embarrassed  as  to  leave  noth- 
ing for  distribution  after  paj-mcnt  of 
debts.     Trippe  V.  Trippe,  29 'Ala.  637. 

22.  Chancery  will  not  ; specifically 
enforce  a  contract  founded  in  mutual 
mistake,  when  it  would  materially  af- 
fect the  rights  of  the  defendant.  James 
V.  State  Bank,  17  Ala.  69. 

23.  Equity  will  not  entertain  juris- 
diction of  ^  bill,  of  which  the  sole  ob- 
ject is  to  recover  money  alleged  to 
have  been  paid  through  fraud  and 
mistake,  where  the  remedy  at  law  is 
adequate  and  comi^lete.  Russell  v.  Lit- 
tle, 28  Ala.  160. 

24.  A  nuncupative  will,  bequeath- 
ing personal  property  of  more  than 
five  hundred  dollars  in  value,  which 
is  void  under  the  Code,  (?  1615.)  can- 
not be  established  in  equity,  on  the 
ground  of  the  decedent's  ignorance  or 
mistake  as  to  the  change  made  in  the 
law.     Erivin  v.  Hamner,  27  Ala.  296. 

25.  Equit}^  will  not  relieve  against 
a  pure  mistake  of  law,  where  there  is 
no  fraud,  imposition,  undue  influence, 
imbecility  of  mind,  or  the  like,  infer-v 
rible  from  the  transaction  ;  and  there 
is  no  distinction,  in  this  respect,  be- 
tween mistake  and  ignorance  of  law. 
Gwijnn  and  Wife  v.  Hamiiton's  Adm'r, 
29  Ala.  233.     {fipe  supra,  IS.) 

26.  If  the  husband,  under  the  erro- 
neous supposition  that  his  marital 
rights  had  not  attached  to  certain 
slaves  belonging  to  his  wife,  delivers 
them  to  the  distributees  of  her  es- 
tate,— this  is  a  pure  niistake  of  law, 
against  which  equity  will  not  grant 
relief.     lb. 

27.  Where  a  tenant  for  life,  with 
power  of  disi^osition  at  her  death, 
asserting  that  she  intended  the  pro- 
perty for  her  only  daughter,  consult- 
ed a  lawyer,  to  ascertain  whether  it 
was  necessary  that  she  should  make  a 
will,  and  was  advised  by  him  that  the 
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property  vested  in  her  absolutely  in 
fee-simple  ;  and  relying  on  tills  advice, 
she  made  no  disposition  of  the  pro- 
perty, as  it  was  alleged  she  would 
otherwise  have  done, — held,  that  tliese 
facts  did  not  amount  either  to  em  exe- 
cution of  the  power  of  appointment, 
or  to  such  an  attempt  to  execute  it  as 
chancei-y  would  aid.  Blitchell  and 
Wifev.  Demon,  29  Ala.  327. 

28.  Wiancery  will  not,  on  the  ground 
of  mistake,  aid  or  supply  the  defective 
execution  of  a  statutory  power  ;  as 
where  the  deed  of  husband  and  wife, 
and  a  relinquishment  of  dower  by  the 
wife,  are  written  on  the  same  sheet  of 
paper,  and  the  officer's  certificate  of 
the  wife's  examination  and  acknowl- 
edgment is,  by  mistake,  written  under 
the  relinquishment,  and  thereby  made 
to  apply  to  it,  instead  of  the  deed, — a 
court  of  equity  will  not,  on  the  ground 
of  mistake,  apply  the  certificate  to  the 
deed.  McBrijde's  Heirs  v.  Wilkinson, 
29  Ala.  662. 


MORTGAGES. 

I.  What  Constitutes  a  Mortgage. 

1.  Generally. 

2.  Absolute  Conveyance  held  Mort- 
gage. 

3.  Distinction  between    Conditional 
Sale  and  Mortgage. 

4.  Equitable  Mortgage. 

II.  Respective  Rights  and  Interests 

OF  the  Parties. 

III.  Foreclosure,  and  its  Incidents. 

IV.  Redemption,  and  its  Incidents. 
Y.  Registration  ;  Validity,  and  Pri- 
ority. 


I.  What  Constitutes  a  Mortgage. 
1.  Generally. 

1.  A  writing,  in  these  words  :  "This 
day  received  of  R.  §220,  for  the  pay- 
ment of  which,  by  the  2,5th  December 
next,  I  hereby  assign  over  to  said  R. 
the  free  and  full  title  to  a  certain  ne- 
gro girl,  named   Ilulda," — is   a  mort- 


gage of  the  slave,  and  not  a  bill   of 
sale.     Boss  v.  Ross,  21  Ala.  322. 

2.  Articles  of  agreement,  bipartite, 
whereliy  the  party  of  the  first  part 
"doth  hereby  agree  to  Vjargain,  sell, 
and  convey"  unto  the  party  of  tlie 
second  part  certain  slaves,  in  con- 
sideration that  the  l)arty  of  the  second 
part  "hereby  delivers"  to  the  said 
party  of  the  first  part,  "by  order,  all 
his  right,  title,  and  interest,  both 
in  law  and  equity,  to  the  sum  of  552,000," 
part  of  an  amount  just  recovered  from 
the  United  States  by  an  agent  of  the 
party  of  the  second  part ;  and  condi- 
tioned that,  if  the  party  of  the  second 
l^art  "will,  by  any  means,  with  or 
without  suit,  either  in  law  or  equit}-, 
enable  the  said"  party  of  the  first  part 
"to  recover  said  sum  of  ,?-2,000,  Avith 
lawful  interest,  from  said  agent,  then 
the  said  party  of  the  first  part  "binds 
himself,  his  heirs,  executors,  &c,,  that 
the  above  bill  of  sale  shall  be  absolute, 
and  shall  convey  unto  him,  his  heirs,  ex- 
ecutors, &c.,  all  right,  title,  and  inter- 
est in  said  slaves  ;  otherwise,  to  be 
void,  and  of  no  effect," — held,  neither 
a  mortgage,  nor  an  absolute  sale,  but 
only  an  agreement  to  sell,  which  did 
not,  per  se,  pass  the  legal  title  to  the 
slaves.     Love  v.  Crook,  27  Ala.  624. 

3.  A  written  contract,  entered  into 
between  persons  who  have  conflicting 
claims  to  slaves  previously  conveyed 
by  mortgage,  to  which  they  were  not 
parties  ;  reciting  the  previous  mort- 
gage, and  the  conflicting  claims  which 
have  arisen  to  the  property  ;  and  stipu- 
lating, that  one  of  the  two  negroes  shall 
remain  in  the  possession  of  eacli  part}-, 
"until  the  sum  for  which  they  were 
respectively  mortgaged  be  full}'  paid" 
unto  the  party  of  the  second  part, 
who  claims  to  be  the  assignee  of  the 
original  mortgagee, — the  party  of  the 
first  part  "relinquishing  all  further 
right,"  and  the  party  of  the  second 
part  "obligating  himself  to  convey  to 
her  perfect  and  complete  titles  when- 
ever said  sums  are  respective!}' 
paid," — is  not  on  its  face  a  mortgage, 
and  does  not  authorize  a  court  of  equi- 
ty to  grant  relief  to  either  part}'  found- 
ed on  it.  3Iurphy  v.  Barejield,  27  Ala. 
634. 

4.  A  conveyance  made  in  satisfac- 
tion of  a  precedent  debt,  although  it 
may  contain  a  redemption  clause,  can- 
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not  take  effect  as  a  mortgage,  since  a 
mortgage  is  impossible  where  no  debt 
exists.  West  and  Wife  v.  Hendrix,  28 
Ala.  226. 

2.  Absolute  Conveyance  held  Mortgage. 

5.  The  grantee  of  a  deed,  which  is 
absolute  on  its  face,  may  come  into 
equit}',  to  have  it  declared  a  mortgage. 
Brijan  ^  McPhail  v.  Cowart,  21  Ala.  92. 

6.  In  ascertaining  whether  an  abso- 
lute deed  was  intended  only  as  a  mort- 
gage, parol  proof  of  the  intention  of 
the  parties  at  the  time  of  its  execution 
is  admissible.  Bryan  ^  McPhail  v. 
Cowart,  21  Ala.  92  ;  Locke's  Executor  v. 
Palmer,  26  Ala.  312  ;  Brantley  v.  West, 

27  Ala.  542  ;  West  and  Wife  v.  Hendrix, 

28  Ala.  226  ;  Parish  v.  Gates,  29  Ala. 
254. 

1.  To  enable  the  court  to  declare 
an  absolute  deed  a  mortgage,  the 
proof  must  be  clear  and  convincing  : 
loose  declarations,  especially  after 
great  lapse  of  time,  are  not  sufBcient 
to  overturn  thfe  written  contract  of  the 
parties.  Bryan  if  McPhail  v.  Cowart, 
21  Ala.  92. 

8.  It  is  not  sufficient  to  raise  a  doubt, 
or  suspicion,  whether  the  writing  ex- 
presses the  true  contract  of  tlie  par- 
ties ;  nor  is  proof,  by  several  witness- 
es, of  the  defendant's  subsequent  dec- 
larations, when  not  charged  in  the 
bill,  sufficient  to  outweigh  the  posi- 
tive denial  of  a  sworn  answer,  the 
writing  itself,  and  the  testimony  of  the 
subscribing  witness.  Brantley  v.  West, 
27  Ala.  542. 

9.  If  the  plaintiff  fails  to  examine 
the  subscribing  witnesses  to  the  deed, 
to  prove  what  transpired  at  the  time 
of  its  execution,  the  fair  presumption 
is,  that  their  testimony  would  militate 
against  him  ;  and  such  failure  casts  a 
shade  of  suspicion  on  his  cause,  which 
will  induce  the  court  to  regard  with 
greater  jealousy,  and  examine  with 
stricter  scrutiny,  the  less  convincing 
proof  on  which  he  relies.  Bryan  ^ 
McPhail  V.  Cowart,  21  Ala.  92. 

10  An  agreement,  to  make  an  abso- 
lute deed  operate  only  as  a  mortgage, 
must  be  contemporaneous  with  the 
execution  of  the  deed  itself;  otherwise, 
unless  supported  by  some  new  con- 
sideration, it  is  nudum  pactum,  and  no 
rights  can  arise  under  it.     lb. 


11.  To  convert  an  absolute  convey- 
ance into  a  mortgage,  the  intention 
and  understanding  of  both  parties,  to 
that  effect,  must  concur  :  the  fact  that 
the  party  who  executed  the  convey- 
ance intended  and  considered  it  as  a 
mortgage,  is  not  sufficient  to  make  it  a 
mortgage.  West  and  Wife  v.  Hendrix, 
28  Ala.  226. 

12.  Mere  inadequacy  of  considera- 
tion is  net,  per  se,  sufBcient  to  convert 
an  absolute  conveyance  into  a  mort- 
gage,    lb. 

13.  An  absolute  bill  of  sale  of  a  slave 
decreed  to  stand  only  as  a  mortgage, 
upon  proof  that  the  vendor  was  up- 
wards of  seventy  years  old,  infirm, 
and  embarrassed  ;  that  his  property 
was  levied  on,  and  about  to  be  sold  ; 
and  that  the  vendee,  who  was  his  son- 
in-law,  took  advantage  of  all  these 
circumstances,  to  make  the  transaction 
assume  the  foi"m  of  an  absolute  sale, 
instead  of  a  mortgage.  Smith  v.  Pear- 
son, 24  Ala.  355. 

14.  A  bill  of  sale  of  slaves,  absolute 
in  form,  decreed  a  mortgage,  against 
the  denial  of  the  answer  on  informa- 
tion and  belief,  on  proof,  by  the  attor- 
ney who  wrote  it  for  the  parties,  that 
it  was  purposely  made  absolute  on  its 
face,  but  was  intended  only  as  a  secu- 
rity for  a  debt  assumed  by  the  vendee, 
and  that  the  vendor,  on  the  repayment 
of  the  money,  should  have  the  slaves  ; 
it  further  appearing  that  the  value  of 
the  slaves  greatlj^  exceeded  the  amount 
of  the  assumed  debt,  and  that  the 
slaves  continued  in  the  possession  of 
the  vendor.  Parish  v.  Gates,  29  Ala. 
254. 

15.  Equity  wnll  not  interfere,  to  de- 
clare an  absolute  conveyance  a  mort- 
gage, when  the  '  evidence  shows  that 
the  transaction  was  intended  to  de- 
fraud the  vendor's  creditors.  Brantley 
V.  West,  27  Ala.  542. 

16.  Where  the  bill  alleged  a  single 
contract,  by  which  plaintiff,  in  con- 
sideration that  defendant  would  as- 
sume all  his  just  debts,  transferred 
six  slaves  to  defendant ;  while  the 
proof  showed  that  there  were  two  con- 
tracts, made  on  different  days,  and 
that  defendant  assumed  to  pay  only 
those  debts  which  were  then  in  exe- 
cution,— held,  that  the  variance  was 
fatal.     lb. 
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3.  Distinction  between   Conditional  Sale 
and  Mortgage. 

17.  The  inclination  of  courts  of  equi- 
ty always  has  been  ajijainst  conditional 
sales,  because  an  error  which  converts 
a  conditional  sale  into  a  niortj^age  is 
less  injurious  than  an  error  wliich 
changes  a  mortgage  into  a  conditional 
sale  ;  and  this  inclination  is  strongly 
manifested,  whenever  the  transaction 
had  its  origin  in  a  proposition  for  a 
loan,  or  where  the  relation  of  debtor 
and  creditor  existed  between  the  par- 
ties. Locke's  Executor  v.  Palmer,  26 
Ala.  312. 

18.  The  fact  that  the  debtor's  notes 
are  given  up  to  him  by  the  creditor, 
and  no  acknowledg  lent  or  other  evi- 
dence of  the  debt  retained,  is  a  strong 
circumstance  to  show  that  the  relation 
of  debtor  and'creditor  was  destroyed, 
but  it  is  not  conclusive.     lb. 

19.  A  writing,  executed  by  the  gran- 
tee several  months  after  the  execution 
of  the  original  deed  ;  reciting  that,  at 
the  time  the  deed  was  executed,  it 
was  agreed  between  him  and  the  gran- 
tor, that  if  the  latter  repaid  to  him,  by 
a  specified  day,  the  amount  of  the 
consideration  money  expressed  in  the 
deed,  then  he  would  reconvey  all  the 
property  therein  mentioned  ;  and  bind- 
ing himself  to  reconvey  accordingly, — 
is  evidence  of  the  highest  character 
against  the  grantee  ;  and,  although  it 
may  not  be  sufficient,  of  itself,  to  show 
that  the  parties  intended  the  deed  to 
operate  as  a  mortgage,  yet,  if  the  ^ther 
evidence  in  the  case,  taken  in  connec- 
tion with  it,  establishes  that  to  have 
been  the  purpose  of  the  parties,  or 
even  renders  it  doubtful  whether  a 
mortgage  or  a  conditional  sale  was  in- 
tended, it  is  enough  to  induce  a  court 
of  equity  to  declare  it  a  mortgage.     lb. 

20.  A  deed,  absolute  on  its  face,  de- 
clared a  mortgage,  on  proof  that  the 
transaction  originated  in  a  loan  of 
money  ;  tliat  the  relation  of  debtor  and 
creditor  existed  between  the  parties  ; 
that  some  of  the  articles  of  personal 
property  conveyed,  were  not  enumer- 
ated in  the  deed  ;  that  the  creditor 
gave. up  the  debtor's  notes,  and  re- 
tained no  evidence  of  the  debt  ;  that 
the  creditor  gave  a  written  acknowl- 
edgment, about  two  months  afterwards, 
to  the  effect  that,  at  the  time  the  deed 


was  executed,  it  was  agreed  between 
the  parties,  that  if  the  deljtor  re|iaid 
to  liirn,  l)y  a  si^ccitied  day,  the  amount 
expressed  as  the  consideration  in  the 
deed,  then  he  would  reconvey  all  tlie 
property  tlierein  mentioned,  and  bound 
hiniself  to  reconvey  accordingly  ;  and 
tliat  all  the  property,  both  real  and 
personal,  remained  in  the  debtor's 
possession,  without  any  agreement 
on  his  part,  so  far  as  the  evidence 
disclosed,  to  pay  rent  or  hire.     lb. 

21.  A  written  contract  for  the  sale 
of  several  slaves,  at  a  specified  price 
for  each,  using  present  words  of  con~ 
veyance,  and  containing  the  additional 
stipulations,  that  two  of  tlie  slaves  are 
to  remain  in  the  possession  of  the  ven- 
dor until  the  first  day  of  January  next 
thereafter,  and  that  he  "may  redeem 
any  and  all  of  the  said  negroes,  at  the 
valuation  herein  before  affixed  to  them, 
within  twelve  months," — is  not  a  mort- 
gage, but  a  conditional  sale,  with  a 
reservation  of  the  right  to  repurchase. 
Murphii  V.  Barefietd,  27  Ala.  634. 

22.  When  a  deed  is  made  for  a  con- 
sideration paid  at  the  time,  whether 
the  paj^ment  is  made  in  cash,  or  by 
the  surrender  and  satisfaction  of  a 
precedent  debt,  an  agreement  on  the 
part  of  the  purchaser  to  allow  the  ven- 
dor to  purchase  at  a  future  day,  for 
the  same  or  for  an  advanced  price, 
does  not  convert  the  transaction  into 
a  mortgage.  West  and  Wife  v.  Hen- 
drix,  28  Ala.  226. 

23.  Where  S.  executed  to  H.  an  ab- 
solute conveyance  of  a  tract  of  land, 
reciting  therein  a  money  consideration 
in  hand  paid,  and  took  from  him  a 
receipt  in  full  of  an  account  held  by 
him  against  W.  for  the  same  amount  ; 
and  H.  at  the  same  time  executed  to 
S.  a  penal  bond,  which  recited  the 
sale,  and  was  conditioned  that  he 
should  "reconvey"  the  land  on  the 
payment,  by  a  specified  day,  of  a  sum 
of  money  equal  to  the  amount  of  the 
expressed  consideration  with  inter- 
est,— held,  that  the  transaction,  as  evi- 
denced by  the  deed  and  bond,  was 
not  a  mortgage,  but  a  sale,  with  an 
agreement  to  resell  on  the  payment 
by  the  specified  day  of  the  stipulated 
amount ;  and  that  "the  contemporane- 
ous declarations  of  H.,  as  proved  by 
the  subscribing  witness,  that  the 
transaction  was  intended  as  a  security 
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for  his  debt  against  W.,  and  his  sub- 
sequent declai-rtions  that  the  debt  was 
still  subsisting,  with  the  additional 
facts,  that  the  land  was  worth  nearly 
three  times  as  much  as  the  amount  ex- 
pressed as  the  consideration,  and  that 
S.  retained  the  possession  of  it  with- 
out any  agreement  to  pay  rent,  were 
not  sufficient  to  convert  it  into  a 
mortgage.     lb. 

4.  Equitable  Mortgage. 

24.  Where  the  vendor  of  real  estate 
has  executed  his  bond,  conditioned  to 
make  title  on  the  payment  of  the 
purchase-money,  a  court  of  equity  con- 
siders the  contract  in  the  nature  of  a 
mortgage,  with  all  its  equitable  rights 
and  incidents.  Cornier  v.  Banh,  18 
Ala.  42  ;  Kelly  v.  Payne,  18  Ala.  371. 

25.  Where  money  is  loaned  to  a 
partnership,  on  the  faith  of  the  part- 
nership property,  a  court  of  equity' 
will  consider  the  creditor,  as  between 
himself  and  the  several  partners,  as 
a  mortgagee,  with  a  lien  upon  the  prop- 
erty until  his  debt  is  paid.  Coster's 
Executors  v.  Bank  of  Georgia  24 
Ala.  37. 

As  to  the  vendor's  lien,  and  other 
incidents  of  such  equitable  mortgage', 
see  Yexdors  and  Purchasers. 

II.  Respective  Plights  and  Interests 
OF  tue  Parties. 

26.  A  mortgage  on  the  real  estate 
of  a  partnership,  executed  by  the  sur- 
viving partner  to  secure  the  payment 
of  his  hidividual  debt,  creates  a  lien 
only  to  the  extent  of  his  interest  in 
the  property.  Lang's  Heirs  v.  War- 
ing, 17  Ala.  145. 

27.  A  mortgage  on  the  wife's  lands, 
executed  by  the  husband  during  co- 
verture, and  after  issue  born,  conveys 
all  his  interest  as  husband  and  tenant 
by  the  curtesy  initiate.  Boylcin  v. 
Rain,  28  Ala.  332. 

28.  But  a  decree  of  divorce  a  vinculo, 
in  favor  of  the  wife,  defeats  and  deter- 
mines all  the  rights  and  interest  of 
such  mortgagee.     lb. 

29.  A  vender,  who  retains  the  legal 
title  and  a  lien  for  the  purchase-money, 
has  such  an  interest  in  the  land  as  is 
the  subject  of  mortgage  ;  and  a  pur- 
ciiaser  under  the  decree  of  foreclosure 


acquires,  as  against  the  vendor  and 
his  mortgagee,  all  the  title  which  the 
vendor  had.  Trammell  v.  Simmons,  17 
Ala.  411. 

30.  A  mortgagor  in  possession  may 
hire  or  lease  the  mortgaged  property, 
and  receive  the  rents  and  profits,  un- 
til the  mortgagee  notifies  the  lessee  or 
hirer  not  to  pay  such  rents  or  profits 
to  the  mortgagor.  Hutchinson  v.  Bear- 
ing, 20  Ala.  798. 

31.  Notice  from  the  mortgagee,  to 
the  lessee  or  hirer,  not  to  pay  the 
rents  or  profits  to  the  mortgagor,  in- 
tercepts the  rents  and  profits  then 
due  and  unpaid,  as  well  as  those  which 
may  subsequentlj^  decree,  and  entitles 
the  mortgagee  to  receive  them.     lb. 

32.  Where  a  mortgagor  of  slaves 
puts  them  into  the  possession  of  his 
son-in-law,  under  the  belief  that  they 
would  be  more  profitable  under  his 
control,  and  for  the  purpose  of  ena- 
bling himself  the  more  readily  to  pay 
off  the  mortgage  debt,  and  with  the 
agreement  that,  when  the  debt  was 
paid,  they  should  come  to  some  un- 
derstanding respecting  the  value  and 
ownership  of  the  slaves  ;  and  the  mort- 
gagee is  apprised  of  this  agreement, 
and  assents  to  it,- — he  may,  after  notice 
to  the  son-in-law,  maintain  assumpsit 
against  him  for  the  services  of  the 
slaves,  notwithstanding  he  has  pre- 
viously obtained  a  decree  of  foreclo- 
sure ;  provided,  it  appears  that  the 
son-in-law  was  not  made  to  account 
for  said  hire  bj'  the  bill.     lb. 

33.  If  the  tenant  pays  over  rents  to 
the  mortgagor,  after  the  lavr-day  of 
the  mortgage,  but  before  notice  of  any 
claim  b}^  the  mortgagee,  the  payment 
is  effectual  against  the  latter  ;  nor  does 
the  mortgage  constitute  any  objection 
to  a  recovery  by  the  mortgagor, 
against  one  who  has  wrongfully  re- 
ceived the  rents  under  an  assertion  of 
title,  when  it  is  not  shown  that  the 
mortgagee  has  asserted  an}-  claim  to 
the  fund.  Branch  Bank  at  Mobile  v. 
Fry,  23  Ala.  770. 

34.  The  mortgagor  is  entitled,  in 
the  absence  of  an  express  stipulation 
to  the  contrary,  to  retain  possession 
of  the  propert}'  until  the  law-day,  and 
has  the  right  to  vindicate  this  posses- 
sion against  all  persons  who  inilawful- 
ly  withhold  it;  it  is  also  his  duty  to 
look  after  the  pro2)erty,  and  if  a  loss 
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occurs  from  the  want  of  proper  care 
and  diligence,  the  conse(iuenccs  must 
fall  primarily  on  him.  Ross  v.  Ross, 
21  Ala.  322. 

35.  A  mortgagee,  Avho  is  in  posses- 
sien  of  the  mortgaged  property  before 
the  law-day,  is  bonnd  to  account  to 
the  mortgagor  for  the  rents  and  pro- 
fits, unless  the  mortgage  itself  contains 
a  stipulation  to  the  contrary  ;  nor  can 
parol  evidence  ho  received  to  prove 
that  the  contract  contained  such  a  stipu- 
lation.    Davis  V.  Lassiter,  20  Ala.  561. 

36.  The  retention  of  possession  by 
the  mortgagor,  after  the  law-day  has 
passed,  is  not  prima-facie  evidence  of 
fraud,  nor  is  it  a  circumstance  to  which 
the  law  attaches  the  presumption  of 
payment.     Steele  v.  Adams,  21  Ala.  534. 

37.  The  possession  of  the  mortgagee, 
before  the  law-day,  is  not  adverse  to 
the  mortgagor.  McGuire  v.  Shelby,  20 
Ala.  456. 

38.  The  statute  of  limitations  does 
not  begin  to  run  against  a  mortgagee 
out  of  possession,  as  in  favor  of  the 
mortgagor  or  his  vendee,  even  after 
the  law-day  has  passed,  until  there 
has  been  some  overt  act,  or  open  as- 
sertion of  adverse  title  ;  because  the 
mortgagor  and  his  vendee  are  pre- 
sumed to  hold  in  subordination  to  the 
title  of  the  mortgagee.  Boi/d  v.  Beck, 
29  Ala.  703. 

39.  A  mortgagor  has  no  power,  as 
against  the  mortgagee  and  those  claim- 
ing under  him,  to  make  a  dedication, 
or  gift  of  the  land,  for  public  uses  ;  t)ut 
if  the  mortgagee  assents  to  such  dedi- 
cation, he  and  those  claiming  under 
him  will  be  bound  b}'  it.  Hoole  fy 
Paullin  V.  Attorney  General,  22  Ala.  190. 

40.  The  widow  of  the  mortgagor  is 
not  entitled,  as  against  the  mortgagee, 
to  dower  in  the  mortgaged  "lauds, 
when  the  mortgage  was   executed  on 

,  the  same  day  wnth  the  conveyance  to 
secure  the  payment  of  the  purchase- 
money.  ^  Eslava  v.  Lepretre,  21  Ala.  504. 

41.  Where  the  mortgagor  conveys 
by  absolute  deed,  and  the  lands  are 
afterwards  sold  under  the  mortgage, 
the  widow  of  the  first  purchaser  is 
not  entitled  to  dower  in  them,  because 
the  sale  under  the  mortgage  divested 
her  husband's  estate.  Cheek  v.  Wal- 
drum  and  Wife,  25  Ala.  152. 

42.  The  interest  of  the  mortgagor, 
while  in  possession  of  the  property 


before  the  law-day,  is  subject  to  levy 
and  sale  ;  but  when  ihe  mortgagee  Vjc- 
comes  entitled  to  the  possession,  upon 
default  being  made,  he  may  claim  the 
property,  and  terminate  tiie  sheriff's 
possession.  Fontaine  ^  Dent  v.  Beers  ^ 
Smith,  V)  Ala.  722. 

43.  If,  however,  the  mortgagor  dis- 
charges the  mortgage  debt  before  tho 
trial  of  the  claim  suit,  the  assertion  of 
his  intervening  claim  by  the  mortgagee 
cannot  prevent  a  condemnation  of  the 
property,     lb. 

44.  The  interest  of  the  mortgagor, 
which  may  be  sold  under  execution, 
consists  of  the  right  of  possession 
until  the  law- day,  and  the  equity  of  re- 
demption. Harhinson  v.  Harrell,  19 
Ala.  753  ;  O'Neal  v.  Wilson,  21  Ala.  288. 

45.  The  plaintiff's  in  execution,  in 
such  case,  would  be  entitled  to  pre- 
cedence over  a  stranger,  to  vrhom  the 
mortgagor,  after  the  law-day,  had  giv- 
en an  order  on  the  mortgagee,  Avhich 
had  been  accepted  by  the  latter,  pay- 
able out  of  the  surplus  remaining  af- 
ter the  mortgage  debt  was  satisfied. 
Harhinson  v.  Harrell,  753. 

46.  The  lien  of  the  plaintiffs  in  exe- 
cution would  not  be  affected  by  a  sale 
of  the  property,  made  by  agreement 
between  the  mortgagor  and  mortgagee, 
after  the  levy,  and  before  the  lav>--day  ; 
but  they  would  be  entitled  to  recover 
the  value  of  the  propert}^,  from  the 
time  of  the  sale  until  the  law-day,  and 
to  have  an  account  taken  of  its  val- 
ue on  the  law-day.     lb. 

47.  When  the  mortgagee  files  a  bill 
to  separate  his  interest  from  that  of 
the  mortgagor,  after  the  levy  of  an 
execution  against  the  latter,  he  cannot 
be  allowed  out  of  the  mortgage  fund 
reasonable  solicitor"'s  fees  incurred  in 
the  prosecution  of  the  suit ;'  nor  can 
the  plaintiffs  in  execution  take  advan- 
tage of  usury  in  the  mortgage  debt. 
lb. 

48.  If  the  sheriff  assumes  the  respon- 
sibility of  selling  the  entire  interest  in 
the  property,  declaring  that  the  pro- 
ceeds of  sale  will  be  applied  first  to 
the  payment  of  the  mortgage  debt, 
and  the  surplus  to  the  satistaction  of 
the  execution,  his  sale  does  not  divest 
the  title  of  the  mortgagee,  but>  only 
transfers  to  the  purchaser  the  interest 
oftlie  defendant  in  execution.  O'Neal 
V.  Wilson,  21  Ala.  288. 
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49.  When  the  mortgagor  redeems 
tl)e  lands  under  the  statute,  after  they 
have  been  sold  under  a  decree  of  fore- 
closure, and  takes  the  conveyance  in 
the  name  of  a  trustee  for  his  wife,  he 
has  not  such  an  interest  in  them  as  is 
subject  to  levy  and  sale  under  execu- 
tion at  law.  Wilson  v.  Beard,  19  Ala. 
629. 

50.  When  an  execution,  either  from 
a  court  of  record  or  from  a  justice's 
court,  is  levied  on  mortgaged  proper- 
ty', the  mortgagee  or  his  assignee  may, 
under  the  Code,  (§  2595,)  interpose  a 
claim,  and  try  the  right  of  property,  be- 
fore the  law-day  of  the  mortgage. 
Floyd  V.  Morrow,  26  Ala.  353. 

51.  An  assignment  of  a  note  or  bond, 
secured  by  mortgage,  is  an  equitable 
assignment  of  the  mortgage,  unless 
there  is  some  contract  to  the  contrary. 
Graham  i^  Rogers  v.  Newman,  21  Ala. 
497  ;  Center  v.  P.  ^  M.  Bank,  22  Ala. 
743. 

52.  The  assignee  of  the  note,  in  such 
case,  may  use  the  name  of  the  mort- 
gagee at  law  ;  but  if  the  mortgage  itself 
is  assigned  in  proper  form,  the  legal 
title  passes  to  the  assignee,  and  he 
must  sue  in  his  own  name.  Graham 
if  Rogers  v.  Newman,  21  Ala.  497. 

53.  If  the  mortgage  is  of  land,  a 
deed  is  necessary  to  convey  the  legal 
title  to  the  assignee,  either  on  a  sepa- 
rate paper,  or  endorsed  on  the  mort- 
gage, with  suitable  words  to  convey 
the  thing  itself;  but,  where- the  mort- 
gage is  of  a  personal  chattel,  the  legal 
title  passes  by  an  assignment  of  "all 
right,  title  and  interest,  in  and  to  the 
within  mortgage."     lb. 

54.  A  mortgagee  is  estopped  from 
setting  up  against  his  assignee  a  title 
which  dwelt  in  him  at  the  time  of  the 
assignment,  or  one  subsequently  ac- 
quired. Center  v.  P.  ^  M.  Bank,  22 
Ala.  743. 

55.  Persons  having  conflicting  claims 
to  mortgaged  property,  when  they  are 
not  parties  to  the  mortgage,  may,  by 
subsequent  contract,  settle  and  adjust 
their  respective  rights  to  the  proper- 
ty ;  and  such  contract,  irrespective  of 
the  character  of  the  mortgage,  must 
be  considered  as  the  ascertainment 
and  adjustment  of  their  rights.  Mur- 
phy  V.  Barejield,  21  Ala.  634. 

56.  Equity  will  control  the  action  of 
a  mortgagee,  when  his   mortgage  be- 


comes oppressive  to  a  third  party  ;  but 
this  principle  does  not  apply  to  such 
mortgages  as  operate  in  the  nature  of 
assignments  by  insolvent  debtors. 
Wiley,  Banks  Sf  Co.  v.  Knight,  27  Ala. 
336. 

57.  A  mortgage,  given  to  a  surety 
for  his  indemnity  against  a  particular 
debt,  enures  to  the  benefit  of  his  co- 
surety ;  and  he  cannot  apply  the  funds, 
to  the  prejudice  of  his  cosurety,  to 
the  payment  of  any  other  debt  than 
that  specified.  Steele  v.  Mealing,  24 
Ala.  285. 

58.  So,  a  mortgage,  given  to  a  surety, 
enures  to  the  benefit  of  the  creditor. 
CuUum  v>  Branch  Bank  at  Mobile,  23 
Ala.  797. 

III.  Foreclosure,  and  its  Incidents. 

59.  A  mortgagee  may  come  into 
equity  to  foreclose,  although  his  mor1> 
gage  contains  a  power  of  sale.  Car- 
radine  v.  O'Connor,  21  Ala.  573 ;  Ala. 
Life  Insurance  ^  Trust  Co.  v.  Pcttway, 
24  Ala.  544. 

60.  Although  the  legal  estate  re- 
mains in  the  mortgagee,  notwithstand- 
ing his  assignment  of  the  notes  which. 
it  was  intended  to  secure  ;  yet  he  holds 
it  in  trust  for  such  assignee,  who  may 
proceed  in  his  own  name  to  foreclose. 
Center  v.  P.  .)•  M.  Bank,  22  Ala.  743. 

61.  A  purchaser  of  the  equity  of  re- 
demption, at  a  sale  made  under  an 
order  of  the  orphans'  court,  is  a  nec- 
essary party  to  the  bill.  Hall  v.  Hug- 
gins,  19  Ala.  200. 

62.  If  the  mortgagor  dies  before 
the  rendition  of  the  final  decree,  and 
his  will  is  admitted  to  probate  by  the 
court  having  jurisdiction,  his  heirs-at- 
law,  as  well  as  his  devisees  and  person- 
al representatives,  are  proper  parties 
to  the  bill  of  revivor  ;  and  the  plaintiff 
proceeds  without  them  at  his  peril, 
since  they  have  the  statutory  right  to 
impeach  the  probate  of  the  will,  by 
bill  in  chancery,  within  five  years. 
Hunt  (f  Frowner  v.  Acre  £f  Johnson,  28 
Ala.  580. 

63.  Usury,  in  the  transaction  in 
which  the  mortgage  had  its  origin, 
may  be  set  up  as  a  defense,  pro  tanto, 
to  a  bill  for  foreclosure  ;  and  its  effect, 
if  established,  is  to  discharge  the  par- 
ty from  the  payment  of  any  interest 
whatever  on  the  debt.     lb. 
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64.  The  mortgaf^or  cannot  resist  a 
foreclosure,  on  tlic  ground  that  the 
mortgage  was  intended  to  secure  tlie 
}'ayment  of  the  purchase-money  for 
land  bought  by  him  from  the  mortga- 
gee, and  that  the  latter  has  broken 
the  covenants  contained  in  his  deed  ; 
it  not  appearing  that  the  mortgagee 
is  unable  to  respond  to  the  damages 
occasioned  by  the  breach.  McLemore 
V.  Mabson,  20  Ala.  137. 

65.  An  agreement  between  mortga- 
gor and  mortgagee,  made  contempo- 
raneously with  the  loan,  that  the  inter- 
est shall  be  converted  into  principal 
as  it  becomes  due,  is  oppressive,  un- 
just, and  tending  to  usury  ;  but  after 
interest  has  accrued,  it  then  becomes 
a  debt,  and  may,  by  subsequent  agree- 
ment, be  considered  apart  of  the  prin- 
cipal, and  thenceforth  bear  interest, 
provided  there  is  no  extortion  on  the 
part  of  the  mortgagee.  Eslavav.  Le- 
pretre,  21  Ala.  504. 

66.  If  tlie  interest  runs  in  arrear, 
and  rests  are  made  from  time  to  time 
in  the  mortgagee's  account  of  arrears, 
on  which  interest  is  calculated  ;  and 
finally  a  general  account  of  all  ar- 
rears is  had,  calculated  on  the  foot- 
ing of  the  previous  rests,  wliich 
is  signed  by  the  mortgagor,  and 
secured  by  a  second  mortgage,  execut- 
ed after  the  lapse  of  several  years, — 
the  transactions  are  not  usurious,  and 
equity  will  charge  the  mortgaged 
premises  with  the  payment  of  the 
sum  so  found  due,  where  there  is  no 
conflicting  lien  or  subsequent  incum- 
brance on  the  property  at  the  time  of 
this  settlement.     lb. 

67.  Where  the  mortgage  debt  is 
created  in  this  State,  and  the  mortga- 
gor, being  unable  to  pay  it,  afterwards 
agrees  to  pay  ten  per  cent,  interest,  as 
an  indemnity  to  the  mortgagee  for 
interest  paid  by  him  on  money  borrow- 
ed in  Louisiana  at'a  higher  rate  of  in- 
terest than  is  allowed  by  the  laws  of 
this  State,  the  agreement  is  oppressive 
and  unjust,  and  will  not  be  upheld  in 
equity.     lb. 

68.  If  a  mistake  is  made  on  general 
accountiug  between  mortgagor  and 
mortgagee,  in  consequence  of  which 
the  new  note  and  mortgage  are  taken 
for  less  than  the  amount  actually  due 
according  to  the  basis  on  which  the 
calculations  are  made,  the   sum   thus 
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omitted  through  mistake  cannot,  as 
againsta  sul^scfjuent  mortgagee  or  pur- 
chaser whose  rights  intervene  before 
the  discovery  and  correction  of  the 
mistake,  be  considered  a  part  of  the 
mortgage  debt.     lb. 

69.  Discounting  a  note  on  a  third 
person,  eleven  months  before  its  ma- 
turity, at  four  per  cent,  per  month, 
and  taking  the  endorsement  of  the 
holder,  with  a  mortgage  on  his  proper- 
ty to  secure  its  payment,  constitute  a 
usurious  loan,  and  not  a  bma-Jide  pur- 
chase of  the  note  ;  and  if  the  note  and 
mortgage  are  then  assigned  to  another 
person,  at  the  same  usurious  rate  of 
discount,  and  with  notice  of  the  usu- 
rious nature  of  the  transaction,  the 
mortgage  is  open  in  his  hands  to  the 
defense  of  usury.  Hunt  ^  Frowner  v. 
Acre  ^  Johnson,  28  Ala.  580. 

70.  In  taking  an  account  of  the 
mortgage  fund  to  separate  the  interest 
of  the  mortgagee  from  that  of  the 
mortgagor,  an  execution  having  been 
levied  on  the  latter,  the  plaintiffs  in 
execution  cannot  take  advantage  of 
usury  in  the  mortgage  debt.  Harbin- 
son  v.  Harrell,  19  Ala.  753. 

71.  Where  a  creditor,  whose  debt 
is  secured  by  the  assignment  of  a 
mortgage,  purchases  a  judgment  which 
constitutes  a  prior  lien  on  the  mort- 
gaged premises,  at  the  request  of  the 
debtor,  and  with  the  express  under- 
standing that  it  shall  be  tacked  to  the 
mortgage,  he  is  entitled  to  have  it  paid 
out  of  the  mortgage  fund.  CuUv.m  v. 
Branch  Bank  at  Mobile,  23  Ala.  797. 

72.  The  renewal  of  a  note,  secured 
by  mortgage,  does  not  affect  the  secu- 
rity. Cullum  V.  Branch  Bank  at  Mobile, 
23^Ala.  797  ;  Boyd  v.  Beck,  29  Ala.  703. 

73.  Nor  is  the  security  impaired  by 
the  statute  of  limitations  barring  a  re- 
covery on  the  note.  Cullum  v.  Branch 
Bank  at  Mobile,  23  Ala.  797. 

74.  Where  a  mortgage,  which  was 
given  to  secure  an  accommodation  en- 
dorser in  bank,  became  forfeited  in 
1838,  while  the  bank  debt  was  extend- 
ed, from  time  to  time,  until  1842,  and 
reduced  to  judgment  in  1843  ;  and  the 
balance  due  on  the  judgment  was  paid 
by  the  mortgagee  in  January,  1845, — 
held,  that  the  mortgage  debt  could  not 
be  presi>raed  satisfied,  so  as  to  bar  the 
right  of  foreclosure,  at  least  until  the 
expiration  of  six  years  from  the  time 
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of   this   payment.    Boyd   v.  Beck,   29 
Ala.  703. 

75.  Two  foreclosure  suits,  pending 
in  the  same  court,  were  consolidated 
by  consent  of  counsel,  and  the  second 
bill  agreed  to  be  taken  as  an  answer 
and  cross  bill  to  the  first ;  the  com- 
plainant in  the  first  bill  admitted  the 
validity  of  the  other's  mortgage,  while 
the  latter  alleged,  on  information  and 
belief,  that  the  former's  mortgage  was 
intended  to  hinder  and  delay  creditors, 
and  that  the  debts  secured  by  it  were 
fictitious, — held,  that  it  was  incumbent 
on  the  first  plaintiff,  as  against  the 
second,  to  prove  the  existence  and  bona 
fides  of  the  debt  which  constituted  the 
consideration  of  his  mortgage.  De- 
Vendal  v.  Malone's  Executors,  25  Ala. 
272. 

76.  If  the  defendants,  being  adults, 
do  not  suggest  to  the  court,  that  the 
mortgaged  premises  greatly  exceed 
in  value  the  amount  of  the  mortgage 
debt,  and  are  capable  of  subdivision  ; 
and  move  for  a  reference  to  the  mas- 
ter, to  ascertain  these  facts, — the  chan- 
cellor may  well  decree  a  sale  of  the 
whole  premises,  notwithstanding  there 
are  two  mortgages,  between  the  same 
parties,  for  the  same  debt,  and  differ- 
ing only  as  to  the  premises  conveyed. 
Eslava  v.  Lepretre,  21  Ala.  504. 

77.  But,  if  any  of  the  defendants 
are  infants,  non  compotes  mentis,  or  un- 
der any  other  legal  disability,  which 
would  prevent  them  from  appearing 
and  contesting  the  matter  Avith  the 
plaintiff,  a  different  rule  would  prevail. 
lb. 

78.  It  is  discretionary  with  the 
chancellor,  to  allow  time  for  the  pay- 
ment of  the  mortgage  debt ;  or  he  may 
decree  a  foreclosure  and  sale  absohite- 
ly,  without  giving  day  to  the  mortga- 
gor,    lb. 

79.  When  the  decree  of  sale  author- 
izes the  registrar  to  receive  the 
amount  bid  and  to  make  a  conveyance, 
the  bidder  must  be  considered  as  the 
purchaser  from  the  time  when  he  re- 
ceives the  registrar's  deed  :  from  that 
time,  the  property  is  at  his  risk,  and 
he  cannot  repudiate  the  contract,  al- 
though the  sale  may  be  set  aside,  be- 
fore confirmation,  for  irregularities. 
Jones  ty  Blair  v.  Burden,  20  Ala.  382. 

80.  A  decree  of  foreclosure  does 
not  prejudice  the  rights  of  those  who 


ought  to  be,  but  are  not  parties  to  the 
suit :  if  the  mortgagor  dies  before  the 
rendition  of  the  decree,  and  the  suit 
is  thereupon  revived  against  his  de- 
visees and  personal  representatives, 
but  not  against  his  heirs-at-law,  the 
decree  of  foreclosure,  and  the  plain- 
tiffs purchase  of  the  premises  at  the 
master's  sale,  are  both  void,  as  against 
the  heirs,  if  they  set  aside  the  pro- 
bate of  their  ancestor's  will,  by  bill 
in  chancery,  within  the  time  allowed 
by  the  statute.  Hunt  If  Frowner  v. 
Acre  ^  Johnson,  28  Ala.  580. 

IV.  Redemption,  and  its  Incidents. 

81.  The  mortgagor's  statutory  right 
of  redemption,  after  the  land  has  been 
sold  imder  the  mortgage,  is  a  mere 
equitable  right,  and  can  only  be  en- 
forced against  an  unwilling  purchaser 
in  a  court  of  equity  :  the  mere  tender 
of  the  amount  required  by  law  does 
not  reinvest  him  with  the  legal  title. 
Smith  V.  Anders,  21  Ala.  782. 

82.  A  sale  under  the  mortgage,  after 
the  law-day,  and  in  pursuance  of  its 
terms,  vests  in  the  purchaser  all  the 
title  conveyed  by  it,  divested  of  the 
equity  of  redemption.  Cheek  v.  Wal- 
drum  and  Wife,  25  Ala.  152. 

83.  But,  if  the  mortgagee  himself 
becomes  the  purchaser  at  such  sale, 
without  a  decree  of  foreclosure,  this 
does  not  divest  the  equity  of  redemp- 
tion.    Gunn  V.  Brantley,  21  Ala.  633. 

84.  If  the  mortgagee,  through  an 
agent,  becomes  himself  the  purchaser 
at  the  sale,  the  mortgagor  may  avoid 
the  sale  ;  but  no  other  person  can  com- 
plain of  if.  Edmondson  v.  Welsh  arid 
Wife,  27  Ala.  578. 

85.  If  the  mortgagee  obtains  a  de- 
cree of  foreclosm-e,  against  the  devisees 
and  personal  representatives  of  the 
mortgagor,  without  making  the  heirs- 
at-law  parties,  and  becomes  the  pur- 
chaser at  the  master's  sale,  the  heirs 
may  come  into  equity,  after  setting 
aside  the  probate  of  their  ancestor's 
will  by  bill  in  chancery,  to  redeem 
the  premises,  and  to  remove  the  cloud 
on  their  title.  Hunt  4'  Frowner  v. 
Acre  ^  Johnson,  28  Ala.  580. 

86.  Where  the  mortgage  debt  has 
been  settled,  by  the  creditor  taking 
the  mortgaged  property  in  satisfaction 
of  it,  a  court  of  equity  will  not  open 
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the  transaction,  and  allow  a  redemp- 
tion, on  the  ground  of  UKury  alone. 
Adams  V.  McKenzie,  18  Ala.  098. 

87.  Where  the  mortgaj^ce  has  paid 
the  full  value  of  the  i)ropcrty,  and 
has  obtained  from  the  mortgagor, 
without  fraud,  misrepresentation,  or 
the  exercise  of  undue  influence,  a  re- 
lease of  the  equity  of  redemption, 
equity  will  not  disturb  the  transaction. 
lb. 

88.  But  equity  looks  with  a  jealous 
eye  upon  such  a  release,  and  requires 
it  to  be  established  by  the  clearest 
and  most  convincing  proof.  Locke's 
Executor  v.  Palmer,  26  Ala.  312. 

89.  If  a  portion  of  the  mortgaged 
property  has  been  sold,  with  the  mort- 
gagor's consent,  and  the  proceeds  ap- 
plied towards  the  satisfaction  of  the 
debt,  he  may  file  a  bill  to  redeem  the 
residue.     lb. 

90.  It  seems,  however,  that  the  mort- 
gagor might,  at  his  option,  proceed 
for  a  redemption  of  all  or  any  portion 
of  the  property,  even  if  there  had 
been  no  such  sale  ;  but  a  decree  in  his 
favor,  under  a  bill  to  redeem  a  portion 
of  the  property  only,  would  be  a  bar 
to  any  other  proceeding  of  the  like 
nature  upon  the  same  contract.    lb. 

91.  Two  joint  mortgagors  may  join 
in  a  bill  to  redeem,  although  the  evi- 
dence shows  that  the  mortgaged  slaves 
belong  to  one  of  them  only.     lb. 

92.  The  statute  of  non-claim  does 
not  apply  to  equities  of  redemption,  lb. 

93.  The  mortgagor  may  redeem  at 
any  time  within  the  period  prescribed 
by  the  statute  as  the  limitation  of  real 
actions.  Gunn  v.  Brantley,  21  Ala. 
633. 

94.  All  the  mortgagees,  in  whom  is 
vested  the  legal  title,  are  necessary 
parties  to  a  bill  for  redemption  filed 
by  an  assignee.  Woodward  v.  Wood, 
19  Ala.  213. 

95.  When  a  special  authority  is 
vested  in  one  or  more  of  the  mortga- 
gees, for  the  benefit  of  all,  a  decree 
cannot  be  rendered,  affecting  their 
interests,  unless  they  are  all  made 
parties  to  the  bill.     lb. 

96.  If  the  mortgagee  is  only  a  trus- 
tee for  another,  the  cestui  que  trust  is  a 
necessary  party  to  a  bill  for  redemp- 
tion, unless  some  special  reason  why 
he  may  be  dispensed  with  is  shown. 
lb. 


97.  Where  a  mortgage  is  executed 
by  a  bank-debtor  to  his  sureties,  and 
an  assignee  of  the  equity  of  redemp- 
tion files  a  bill  to  redeem,  the  l>ank  is 
a  necessary  party  to  the  bill,  unless  it 
is  alleged  that  the  debt  has  been  paid. 
lb. 

98.  Where  the  mortgagor  seeks  to 
set  aside  a  fraudulent  sale,  whicli  was 
made  witliout  a  decree  of  foreclosure, 
and  at  which  the  mortgagee  became 
the'purchaser,  the  latter  is  not  entitled, 
on  the  taking  of  the  account,  to  com- 
pensation for  improvements  made  by 
him  on  the  land.  Gunn  v.  Brantley. 
21  Ala.  633. 

99.  Where  the  heirs  of  the  mortga- 
gor come  into  equity,  to  redeem  the 
mortgaged  premises,  and  to  set  aside  a 
decree  of  foreclosure,  which  was  ob- 
tained by  the  creditor  in  a  suit  which 
was  so  conducted  as  to  deprive  them 
of  the  opportunity  to  appear  and  de- 
fend, they  may  take  advantage  of  usu- 
ry in  the  transaction,  and  thus  avoid 
the  payment  of  any  interest  whatever. 
(Walker,  J.  dissenting,  held  that  they 
should  be  required  to  pay  legal  inter- 
est.) Hunt  tf  Frovmer  v.  Acre  c^  Jolin- 
son,  28  Ala.  580. 

For  analogous  decisions,  as  to  re- 
demption by  judgment  debtor  or  credi- 
tor, see  Redemption  of  Real  Estate. 

V.  Registration  ;  Validity,  and   Pri- 
ority. 

100.  A  mortgage  may  properly  be 
admitted  to  record,  on  proof  by  the 
subscribing  witness  that  he  saw  the 
same  signed,  sealed,  and  delivered,  on 
the  fourth  day  after  its  date  :  when  ir 
is  not  shown  that  any  fraud  was  in- 
tended by  the  wrong' date,  nor  any  in- 
jury done  or  attempted,  the  probate 
will  be  held  a  substantial  compliance 
with  the  statute,  although  it  does  not 
strictly  accord  with  the  prescribed 
form.     Harbinson  v.  -Harre//,  19  Ala.  753, 

101.  An  unrecorded  mortgage  is 
void,  as  against  a  subsequent  mortgagee 
without  notice,  althoxigh  his  deed  is 
also  unrecorded.  Coster's  Executors  v. 
Baiik  of  Georgia,  24:  Ala.  37. 

102.  But  it  is  valid  and  binding  be- 
tween the  parties  themselves.  Smith's 
Heirs  v.  Branch  Bank  at  3Iobile.  21  Ala, 
125  ;  Center  v.  P.  ^-  M.  Bank,  22  Ala. 
743. 
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103.  It  is  also  valid  as  against  sub- 
sequent creditors  and  i)urcliasers 
witli  notice.  Smith's  Heirs  v.  Branch 
Bank  at  Mobile,  21  Ala.  125  ;  Boyd  t\ 
Bide,  29  Ala.  703  ;  DzVendalv.  Malone's 

Executors,  25  Ala.  272. 

104.  It' the  mortgagor  sells  to  an  in- 
nocent bona-fide  purchaser,  taking  a 
mortgage  to  secure  the  payment  of  the 
purcuase-raoney  ;  obtains  a  decree  of 
sale  in  a  foreclosure  suit, and  becomes 
himself  the  purchase,  he  is  not  in  a 
condition  to  invoke  the  protection  af- 
forded to  a  6o«a-^(;/e  purchaser  without 
notice,  so  as  to  defeat  his  own  mort- 
gage to  his  vendor.  Smith's  Heirs  v. 
Branch  Bank  at  Mobile,  21  Ala.  125. 

105.  If  a  subsequent  purchaser  is 
put  in  possession  of  such  facts,  con- 
cerning the  title  of  the  vendor,  as 
would  cause  a  prudent  man  to  make 
furtlier  inquiry  before  completing  the 
purchase,  he  is  not  entitled  to  the 
protection  afforded  to  bona-fide  pur- 
chasers without  notice.  Center  v.  P. 
^'  M.  Bank,  22  Ala.  743. 

106.  The  pendency  of  a  foreclosure 
suit  is  constructive  notice  of  the  mort- 
gage, from  the  time  service  is  perfect- 
ed. Hoole  ^  Paullin  v.  Attorney-Gene- 
ral, 22  Ala.  190;  Center  v.  P.  ^  M. 
Bank,  22  Ala.  743. 

107.  When  a  mortgage,  diily  record- 
ed, recites  that  the  premises  "are  the 
same  this  day  conveyed  by  the  said" 
mortgagee  to  the  mortgagor,  "and  now 
reconveyed  to  secure  the  payment  of 
the  purchase-money,"  the  recital  is 
sufficient  to  charge  all  persons,  claim- 
ing through  the  mortgagee,  with  no- 
tice of  the  existence  of  his  deed  to  the 
mortgagor.  Center  v.  P.  Sf  M.  Bank, 
22  Ala.  743. 

108.  A  compliance  with  the  statutes 
of  registration  is  equivalent  to  actual 
notice,  so  far  as  to  charge  a  subse- 
quent purchaser  from  the  mortgagor. 
Steele  v.  Adams,  21  Ala.  534. 

109.  Where  the  mortgaged  proper- 
ty is  sold  after  the  law-day,  under  exe- 
cution against  the  m:)rtgagor,  which 
came  to  the  hands  of  the  sheriff  after 
the  registration  of  the  mortgage  ;  at 
which  sale  the  mortgagee  is  present, 
but  unknown  to  the  purchaser,  and 
does  not  disclose  his  claim,  the  pur- 
chaser and  his  privies  are  chargeable 
with  notice  of  the  mortgage.     lb. 

110.  Taking  a  second   mortgage,  as 


a  further  security  for  a  pre-existing 
debt,  without  incurring  an}'  new  lia- 
bility, or  parting  with  anything  valua- 
ble, does  not  constitute  the  mortgagee 
either  a  creditor  or  purchaser  under  the 
act  of  1828.     Boyd  v.  Beck,  29  Ala.  703. 

111.  If  the  first  purchaser  fails  to 
record  his  mortgage,  the  onus  of 
proving  notice  to  a  subsequent  credi- 
tor or  purchaser  is  thrown  on  him. 
Center  v.  P.  ^  M.  Bank,  22  Ak.  743. 

112.  When  a  party  sets  up  the  de- 
fense of  a,  bona-fide  pur.haser  without 
notice,  he  must  deny  notice,  whether 
charged  in  the  bill  or  not.  Johnson  v. 
Toulmin,  18  Ala.  50  ;  DeVendal  v.  Ma- 
lone's  Executors,  25  Ala.  272. 

113.  And  if  facts  are  charged,  from 
which  notice  may  be  inferred,  he  must 
deny  them.  Johnson  v.  loulmin,  18 
Ala.  50. 

114.  If  a  person,  having  an  incum- 
brance or  security  on  an  estate,  con- 
ceals his  interest,  and  thereby  enables 
the  owner  to  obtain  an  additional  ad- 
vance, he  will  be  postponed  in  equity 
to  the  second  incumbrancer.  Chap- 
man V.  Hamilton,  19  Ala.  121. 

115.  The  renewal  of  a  note,  secured 
by  mortgage,  is  neither  a  payment  nor 
a  discharge  of  the  lien  of  the  mortgage. 
Boyd  V.  Beck,  29  Ala.  703  ;  CuUum  v. 
Branch  Bank  at  Mobile,  23  Ala.  797. 

116.  A  second  mortgage,  on  the 
same  and  other  property,  postponing 
the  law-day  fixed  by  the  first,  does  not 
destroy  the  lien  of  the  first.  Boyd  v. 
Beck,  29  Ala.  703. 

117.  Conceding  that  a  mortgagee, 
who,  prior  to  the  execution  of  his 
mortgage,  consented  to  a  postpone- 
ment of  the  sale  of  the  property  under 
execution  against  the  mortgagor,  is 
thereby  estopped,  in  a  contest  with  the 
plaintiff  in  execution,  from  saying 
that  the  delay  is  constructively  fraud- 
ulent as  against  his  mortgage ;  yet 
this  does  not  prevent  him  from  taking 
advantage  of  a  subsequent  postpone- 
ment without  his  consent.  Albertson, 
Douglass  cy  Co.v.  Goldsby,  28  Ala.  711. 

118.  A  mortgage,  conveying  {inter 
alia)  "the  hire"  of  certain  slaves,  "or 
the  use  of  them  the  present  3'ear,  and 
whatever  negroes  I  may  hire  next 
year  to  make  a  crop  with,  and  the  en- 
tire crop  I  may  make  this  year  and 
next," — is  not  void  on  its  face.  Floyd 
V.  Morrow,  26  Ala.  353. 
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119.  A  hona-fide  CYcdhor ,whoHG  debt 
was  past  due,  and  wlio  was  cliarf:;eablc 
witli  implied  notice  of  the  insolvency 
of  his  debtors,  took  from  tlicm,  as  the 
best  means  he  could  obtain  for  his  se- 
curity, a  mortgage  on  all  their  j)rop- 
erty,  of  whatsoever  description — to- 
wit,an  their  partnership  effects,  books, 
notes,  and  accounts  ;  and  all  their  in- 
dividual property,  consisting  of  lands 
and  negroes,  all  the  stock  and  pro- 
visions then  on  hand,  or  which  might 
afterwards  at  any  time  be  on  liand, 
all  the  cotton  and  corn  which  might 
be  produced  until  the  law-day  of  the 
mortgage,  all  farming  utensils,  and 
household  and  kitchen  furniture.  The 
law-day  was  postponed  for  nearly  six 
years,  the  possession  in  the  meantime 
remaining  with  the  mortgagors  ;  and 
it  was  shown  that  the  property  con- 
veyed greatly  exceeded  in  value  the 
amount  of  the  mortgage  debt.  Held, 
that  the  mortgage  was  fraudulent  and 
void  as  to  the  other  creditors  of  the 
mortgagors.  Wiley,  Banks  ^  Co.  v. 
Knight^2n  Ala.  336. 

120.  Where  a  part  of  the  consider- 
ation of  a  mortgage,  which  is  void 
for  constructive  fraud  as  against  credi- 
tors, is  the  payment  by  the  mortgagees 
of  a  previous  incumbrance  on  a  por- 
tion of  the  property,  it  cannot  stand 
as  a  valid  security  for  their  reimburse- 
ment.    Ih. 

121.  A  mortgage,  executed  by  a 
man  and  his  wife,  who  were  engaged 
in  the  mercantile  business  as  partners, 
to  secure  certain  debts  on  which  the 
mortgagees  were  bound  as  sureties 
and  endorsers  for  them,  and  also  a 
balance  due  one  of  the  mortgagees  on 
tlie  original  purchase  of  a  stock  of 
goods  from  him  ;  conveying,  by  gene- 
ral words  of  description,  the  debtors' 
entire  stock  of  goods  with  the  out- 
standing notes  and  accounts  ;  neither 
fixing  a  law-day,  nor  authorizing  the 
mortgagees  to  sell  or  take  possession 
on  default  being  made  in  the  payment 
of  the  secure  debts  ;  and  providing 
that  the  mortgagors  should  continue 
to  carry  on  their  business  as  before, 
and  to  sell  to  responsible  men  in  the 
usual  way,  (the  mortgagees  to  have 
the  entire  control  of  the  proceeds  of 
sale,  for  the  purpose  of  paying  the 
secured  debts,)  and  that  all  other 
goods  which,  through  the   assistance 


of  the  mortgagees,  might  be  afterwards 
purciiascd  for  the  purpose  of  replen- 
ishing the  stock  and  keeping  up  the 
business,  should  be  held  liable  to  ail 
the  provisions  of  the  mortgage, — is 
not  fraudulent  on  its  face,  but  becomes 
fraudulent  and  void,  as  against  other 
creditors,  on  proof  that  the  husband, 
at  the  time  it  was  executed,  was  wholly 
insolvent ;  that  it  conveyed  all  the 
separate  property  of  the  wife,  except 
the  interest  therein  which  had  pre- 
viously been  mortgaged  to  secure  the 
balance  due  on  the  purchase  of  the 
original  stock  of  goods ;  that  the 
mortgagees,  at  the  time  they  agreed 
to  become  bound  for  tlie  debts  made 
in  replenishing  the  stock  of  goods, 
knew  that  the  mortgagors  were  some- 
what embarrassed,  and  unable  to  pur- 
chase goods  on  their  own  credit  ;  that 
they  became  bound  for  these  debts, 
on  the  agreement  of  the  mortgagors 
to  secure  them  against  all  loss  on  ac- 
count of  their  suretyship,  and  also  to 
secure  the  balance  due  one  of  them 
on  the  purchase  of  the  origuial  stock 
of  goods,  although  it  was  not  sh.nvn 
that  the  first  mortgage  was  an  inade- 
quate security  ;  that  there  were  other 
creditors  at  the  time  the  mortgage 
was  executed,  one  of  whom  had  re- 
duced his  debt  to  judgment ;  and  that 
the  mortgagors  packed  up  the  goods, 
with  the  consent  of  the  mortgagees, 
within  a  few  months  after  the  execu- 
tion of  the  mortgage,  and  attempted 
to  remove  them  beyond  the  limits  of 
the  State,  although  the  mortgage  stipu- 
lated that  the  business  should  con- 
tinue to  be  carried  on  at  the  same 
place.  Constantine  v.  Tu'elves,  29  Ala. 
607. 


MULTIFARIOUSNESS. 

1.  In  determining  the  question  of 
multifariousness,  the  court  can  look 
only  to  the  bill,  and  not  to  the  answers 
or  proof.  Halstead  v.  Shepard,  23  Ala. 
558. 

2.  The  question  does  not  depend 
on  the  statements  alone  of  the  bill,  but 
also  on  the  prayer.  Carpenter  and 
Wife  V.  Hall.  IS  Ala.  439. 

3.  A  bill  which  joins  two  distinct 
demands,  one  equitable,  and  the  other 
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of  purely  legal  cognizance,  is  not  mul- 
tifarious, although  it  prays  relief  as  to 
both  demands.     lb. 

4.  Where  slaves  are  conveyed  by 
deed  to  a  trustee,  for  the  sole  and 
separate  use  of  a  married  woman  and 
her  children  ;  and,  after  the  trustee'« 
removal  from  the  State  and  abandon- 
ment of  the  trust,  come  to  the  posses- 
sion of  the  husband,  by  whom  they 
are  sold  to  different  persons,  all  hav- 
ing notice  of  the  trust, — a  bill  filed  by 
the  wife  and  children,  against  the  hus- 
band and  several  purchasers  from 
him,  is  multifarious.  Felder  v.  Davis, 
17  Ala.  418. 

5.  But  a  bill  which  seeks  to  estab- 
lish the  plaintiff's  interest,  as  a  part- 
ner, in  certain  notes  payal:jle  to  the 
partnership,  which  are  alleged  to  have 
been  fraudulently  transferred  by  his 
copartner  to  the  other  defendants,  by 
separate  assignments  made  at  differ- 
ent times,  is  not  multifarious.  Hal- 
stead  V.  Skepard,  23  Ala.  558. 

6.  Where  an  executor,  who  is  one 
of  the  residuary  legatees  under  the 
will,  converts  the  assets  of  the  estate, 
and  removes  from  the  State  without 
making  a  settlement,  a  bill  filed  by 
another  legatee,  against  him  and  the 
administrator  de  bonis  non ;  alleging 
that  he  and  his  sureties  are  insolvent, 
and  prayingan  account  and  settlement 
of  the  two  administrations,  and  an  ap- 
plication of  the  executor's  legacy,  or 
so  much  thereof  as  may  be  necessary, 
to  make  good  his  default,  is  not  multi- 
farious. Savage  v.  Benhani,  17  Ala. 
119. 

7.  Nor  is  a  bill  multifarious,  which 
is  filed  by  a  sole  plaintiff,  as  adminis- 
trator cum  test.  ann.  of  two  estates, 
which  are  so  blended,  and  so  nearly 
the  same,  that  it  is  necessary  to  pro- 
ceed under  both  wills  at  the  same 
time  ;  and  which  asks  the  direction  of 
the  court,  for  the  plaintiff's  protection, 
in  the  construction  of  the  wills,  the 
administration  and  distribution  of  the 
estates,  the  establishment  of  certain 
charitable  bequests  under  one  of  the 
wills,  the  marshaling  of  the  assets,  and 
contingent  contribution  from  the  lega- 
tees for  the  payment  of  debts.  Car- 
ter and  Wife  v.  Balfour's  Adm'r,  19 
Ala.  814. 

8.  A  bill  for  divorce,  which  alleges 
several  distinct  grounds  of  divorce,  is 


not  demurrable  for  multifariousness. 
Quarks  v.  Quarles, 19  Ala.  363  ;  Morris 
V.  Morris,  20  Ala.  168. 

9.  A  bill  filed  by  a  widow,  asking 
the  reformation  of  a  deed  of  gift,  under 
which  she  claims  certain  slaves  as  her 
separate  estate,  and  an  injunction 
against  her  husband's  administrator, 
who  was  about  to  bring  suit  for  the 
slaves,  and  also  against  certain  judg- 
ment creditors  of  her  husband,  who 
were  about  to  levy  executions  on  the 
slaves, — is  not  multifarious.  Larkins 
V.  Biddle,  21  Ala.  252. 

10.  A  bill  filed  by  a  married  woman, 
against  several  execution  creditors  of 
her  husband,  seeking  to  enjoin  the 
sale  of  her  separate  property  under 
their  executions,  and  to  reform,  if  nec- 
essary, the  deeds  under  which  she 
claims,  is  not  multifarious.  Bridges 
]f  Co.  V.  Phillips,  25  Ala.  136. 

11.  A  creditor,  having  two  demands 
against  the  separate  estate  of  a  mar- 
ried woman,  one  for  tbe  hire  of  slaves  ■ 
under  an  express  contract,  and  the 
other  for  the  reimbursement  of  jail- 
fees  necessarily  paid  by  him,  after  the 
expiration  of  the  term  of  hiring,  to  re- 
gain the  possession  of  his  slaves, — 
may  join  the  two  demands  in  one  bill. 
Walker  and  Wife  v.  Smith,  28  Ala.  565. 

12.  A  bill  for  partition  and  account 
of  rents  and  profits,  which  unites  as 
defendants  a  tenant  in  common,  who 
has  had  possession  of  only  a  portion 
of  the  land,  and  a  trustee  who  held 
possession  of  the  entire  tract  until  the 
delivery  of  a  portion  to  his  co-defend- 
ant, is  not  multifarious,  since  the  ac- 
counts are  so  connected  that  one  can- 
not be  taken  without  the  other.  Mor- 
ton V.  Sledge,  29  Ala.  478. 

13.  The  chancellor  should  seldom 
exercise  his  discretionary  power  of 
dismissing  a  bill,  ex  mero  motu,  for 
multifariousness  ;  but,  if  he  does  so, 
and  the  bill  is  found  liable  to  the  ob- 
jection, the  appellate  court  cannot  re- 
verse the  decree.  Felder  v.  Davis,  17 
Ala.  418. 

14.  Although  a  bill  is  multifarious, 
and  a  demurrer  is  interposed  for  that 
cause  ;  yet,  if  the  parties  proceed  to  a 
hearing,  and  the  chancellor  renders  a 
final  decree  on  the  merits  as  to  one 
matter  only,  not  noticing  the  demur- 
rer, the  appellate  court  will  not  dis- 
miss the  bill  for  multifariousness,  but 
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will  presume  that  the  objectionable 
portion  was  abandoned.  Belts  v.  Belts, 
18  Ala.  787. 


MULTIPLICITY  OF  SUITS, 
See  Jurisdiction,  V. 


NON-RESIDENTS. 

1.  A  non-resident,  against  whom  a 
final  decree  has  been  rendered  with- 
out appearance  or  personal  service, 
may  tile  a  petition  for  rehearing, 
within  three  years  from  the  rendition 
of  the  decree,  although  he  has  never 
been  within  the  limits  of  the  State. 
Colomb  if  Iselin  v.  Branch  Bank  at  Mo- 
bile, 18  Ala.  4.54. 

2.  The  petition  need  only  set  forth 
the  proceedings  in  the  cause,  or  make 
such  reference  to  them  as  will  show 
its  condition,  and  state  that  the  peti- 
tioner is  a  non-resident,  and  that  his 
application  is  made  within  three  years 
from  the  date  of  the  decree.     lb. 

3.  A  decree  cannot  be  sustained 
against  a  non-resident,  who  has  neith- 
er answered,  nor  otherwise  submitted 
to  the  jurisdiction  of  the  court,  unless 
the  statutory  bond  in  his  favor  has 
been  executed.  Rowland  v.  Day,  17 
Ala.  681 ;  Beavers  v.  Davis,  19  Ala.  82  ; 
Eslava  v.  Lepretre,  21  Ala.  504. 

4.  But  if  such  defendant  answers, 
and  submits  to  the  jurisdiction  of  the 
court,  it  is  not  necessary  that  the 
bond  should  be  executed.  Hanson  ^ 
Moore  V.  Patterson,  17  Ala.  738. 

5.  "When  a  decree  pro  confesso  has 
been  entered  on  personal  service, 
whether  the  defendant  be  a  resident 
or  non-resident,  a  final  decree  may  be 
rendered  without  proof.  Carradine  v. 
O'Connor,  21  Ala.  573. 

6.  A  decree  of  divorce  against  a 
non-resident,  upon  whom  service  was 
duly  perfected  by  publication,  is 
equally  as  obligatory  as  if  rendered 
on  personal  service,  or  as  if  the  de- 
fendant had  appeared  and  answered. 
Harrison  v.  Harrison,  19  Ala.  499. 

7.  When  service  has  been  perfected 
by  publication  only,  the  record  must 
affirmatively   show    that    publication 


was  made  in  the  mode  pointed  out  by 
the  40th  rule  of  practice.  Beaters  v. 
Davis,  19  Ala.  82. 

8.  A  mere  statement  in  a  decree 
pro  confesso,  that  publication  was  made 
"in  the  terms  of  the  law,"  is  not  suffi- 
cient. Hanson  fy  Moore  v.  Patterson, 
17  Ala.  738. 

9.  Wlien  the  record  shows  that  the 
residence  of  a  non-resident  was  known, 
it  must  also  show  that  a  copy  of  the 
order  of  publication  was  sent  to  him 
by  mail,  within  forty  days  from  the 
time  it  was  made  ;  and  the  omission 
of  this  will  reverse  the  decree  on  er- 
ror. Cullum  V.  Branch  Bank  at  Mobile, 
23  Ala.  797. 

10.  The  objection,  that  the  order  of 
publication  was  not  accompanied  by 
an  abstract  of  the  bill,  as  required  by 
the  17th  rule  of  practice,  cannot  be 
raised  for  the  first  time  in  the  appel- 
late court.  Gannard  v.  Eslava,  20  Ala. 
732. 

11.  Where  non-resident  infant  de- 
fendants are  necessary  parties  to  a 
bill,  the  record  must  show  that  pub- 
lication as  to  them  was  made  in  the 
manner  prescribed  by  the  3d  and  41st 
rules  of  practice.  Coster's  Executors 
V.  Bank  of  Georgia,  24  Ala.  37. 

12.  If  the  father  of  such  infants  is 
dead,  and  their  mother,  with  whom 
they  live,  is  a  non-resident,  they  may 
be  made  parties  by  publication,  and 
sending  a  copy  of  the  order  to  their 
mother  at  her  known  place  of  resi- 
dence ;  but  sending  a  copy  of  the  or- 
der to  Elizabeth  Lewis,  "as  the  mother 
of  said  infants,"  when  their  mother's 
name  is  shown  by  the  rec5rd  to  be 
3Iary  A.  Lewis,  is  not  a  compliance 
with  the  rule.  Clark  v.  Gilmer,  28 
Ala.  265. 


NOTICE. 

See  same  title  in  Part  IV. 


NUISANCE. 

1.  Chancery  has  jurisdiction,  to  en- 
join and  abate  a  public  nuisance,  caus- 
ed by  the  obstruction  of  a  public  road 
or  highway  ;  and  this  jurisdiction  is 
not  taken  away,   without  an   express 
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provision  to  that  effect,  by  a  statutory- 
grant  of  power  to  the  corporate  au- 
thorities of  the  town,  within  whose 
limits  such  nuisance  is  erected,  to 
abate  nuisances.  Hoole  ^  Paullin  v. 
Attorneij-General,  22  Ala.  190. 

2.  When  a  decree  has  been  render- 
ed against  the  corporate  authorities 
of  a  city,  for  the  abatement  of  a  pub- 
lic nuisance,  on  an  information  at  the 
relation  of  certain  citizens,  any  citi- 
zen may  interpose  as  relator,  by  a 
proceeding  in  the  nature  of  a  bill  of 
revivor,  and  call  on  the  court  to  carry 
the  decree  into  execution  ;  and  the  ob- 
jection cannot  be  raised,  that  the 
original  decree  is  unjust.  Tke  State, 
ex  rel.  Waring  v.  Mayor  Ifc.  of  Mobile, 
.24  Ala.  701. 


PARENT  AND  CHILD. 

1.  A  father  is  under  no  legal  obliga- 
tion, in  the  absence  of  statutory  regu- 
lations, to  support  his  illegitimate 
child  ;  the  statute  prescribes  the  only 
legal  mode  of  obtaining  such  support. 
Simmons  v.  Bull,  21  Ala.  501. 

2.  If  the  father  removes  from  the 
State,  for  the  purpose  of  avoiding  the 
statutory  liability  for  the  support  of 
his  illegitimate  child,  the  latter  cannot 
come  into  equity,  to  have  provision 
made  for  its  support  out  of  property 
left  by  the  father,     tb. 

3.  Where  an  infant  has  a  separate 
estate,  of  which  the  chancery  court 
has  appointed  a  trustee,  its  father  may 
resort  to  equity,  when,  by  reason  of 
poverty  and  bodily  infirmitj^,  he  is 
unable  to  maintain  it,  to  have  an  al- 
lowance for  its  support  and  education 
made  out  of  the  annual  income  of  its 
estate  ;  and  to  such  a  bill  the  infant  is 
not  an  indispensable  party.  Watts  v. 
Steele,  19  Ala.  656. 

4.  The  father  is  bound  to  provide 
for  the  maintenance  and  Support  of 
his  children,  and  it  is  not  allowed,  as  a 
matter  of  course,  out  of  their  own 
property  ;  but,  where  this  benefit  is 
given  to  the  father  by  the  instrument 
creating  the  trust,  he  is  entitled  to  the 
benefit  of  it.  Pharis  v.  Leachman,  20 
Ala.  662. 


PARTIES. 

I.  Who  are  Necessary  or  Proper 

Parties. 

1.  Assignor  and  Assignee. 

2.  Creditors. 

3.  Executors  and  Administrators. 

4.  Husband  and  Wife. 

5.  Joiiit  Obligors  and  Promisors. 

6.  Legal  Title,  Holder  of 

7.  Legatees,  Heirs,  and  Distributees. 

8.  Lessor  and  Lessee. 

9.  Mortgagor  and  Mortgagee. 

10.  Partners. 

11.  Principal  and  Surety. 

12.  Remainder-men. 

13.  State. 

14.  Jrustee  and  Cestui  que  Trust. 

15.  Vendor  and  Purchaser. 

II.  Misjoinder,  and  Non-joinder. 

1.  Misjoinder  of  Plaintiff's. 

2 .  31  is  join  de  r  of  Defendan  ts. 

3.  Non-joinder. 

III.  Mode  of  Bringing  in  Parties. 

1.  Absconding  Defendant. 

2.  hifants. 

,  3.  Married  Women. 

4.  Non-Residents. 

IV.  Competency  and   Examination 
OF  Party  as  Witness. 


I.  Who  are  Necessary  or  Proper 
Parties. 

1.  Assignor  and  Assignee. 

1.  The  transferror  and  transferree 
of  a  promissory  note  under  seal,  exe- 
cuted by  husband  and  wife,  and  trans- 
ferred for  valuable  consideration  by 
delivery  merely,  may  join  in  a  bill  to 
enforce  its  payment  out  of  the  wife's 
separate  estate.  Blevins  v.  Buck,  26 
Ala.  292. 

2.  When  the  assignor  and  assignee 
of  a  note  join  in  a  bill,  the  admissions 
of  the  assignor,  before  the  commence- 
ment of  the  suit,  are  sufficient  evidence 
of  the  assignment.  McLane  ^  Plow- 
man V.  Riddle   fy  Burt,   19   Ala.   180. 
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(Overruling  Moore  v.  Hubbard,  4  Ala. 
187.) 

2.  Creditors. 

3.  Wliere  a  debtor  executes  a  mort- 
gage, to  secure  his  sureties  on  a  debt 
diie  to  a  bank,  the  bank  is  a  necessary 
party  to  a  bill  for  redemjjtion,  filed 
by  an  assignee  of  the  etjuity  of  re- 
demption, unless  the  bill  alleges  that 
the  debt  has  been  paid.  Woodward  v. 
Wood,  19  Ala.  213. 

4.  Where  a  debtor  conveys  all  his 
property  to  a  trustee,  in  trust  that  he 
will,  1st,  make  a  reasonable  allowance 
to  the  grantor  for  the  support  and 
maintenance  of  his  family,  and  the 
education  of  his  children  ;  2dly,  pay 
all  the  grantor's  debts,  and  the  debts 
incurred  in  the  execution  of  the  trust ; 
and,  3dly,  convey  the  legal  title  to  the 
residue  of  the  property  to  the  grant- 
or's children, — the  creditors  are  not 
necessary  parties  to  a  bill,  filed  by 
the  grantor's  children,  to  enforce  the 
trust,  when  it  alleges  that  the  trustee 
has  paid  all  the  debts.  Andrews  v. 
Hobson,  23  Ala.  219. 

5.  Where  the  creditor  of  a  bankrupt 
seeks  to  obtain  satisfaction  of  his  debt 
out  of  certain  property,  which  was 
bequeathed  to  a  trustee  for  the  use 
and  benefit  of  the  bankrupt's  family, 
and  which  was  not  surrendered  in  his 
schedule,  the  other  creditors  of  the 
bankrupt  are  not  necessary  parties  to 
the  bill.  Rugely  if  Harrison  v.  Robin- 
son, 19  Ala.  404. 

6.  Where  the  distributees  of  an  es- 
tate, occupying  the  position  of  residu- 
ary legatees  under  the  will,  file  a  bill 
against  the  executor,  after  his  remo- 
val from  office,  to  compel  an  account 
and  settlement  of  his  administration, 
they  are  required  to  bring  before  the 
court  all  persons  interested  in  the 
fund  which  they  seek  to  appropriate, 
and  must  bring  in  the  creditors,  if  any, 
as  in  case  of  a  creditor's  bill.  Gould  v. 
Hayes,  19  Ala.  438. 

3.  Executors  and  Administrators. 

7.  The  administrator  of  a  debtor, 
whose  estate  has  been  reported  insol- 
vent, is  a  proper  party  defendant  to  a 
creditor's  bill,  which  seeks  to  subject 
certain  real  and  personal  property, 


standing  in  the  name  of  a  trustee  for 
the  dcljtor's  wife  and  children,  and 
alleged  to  have  been  fraudulently  add- 
ed to  their  estate  by  the  debtor. 
Pharis  v.  LearJiman,  20  Ala.  602. 

8.  The  administrator  de  bonis  non  is 
a  necessary  party  to  a  bill  filed  by  the 
distributees,  who  occupy  the  position 
of  residuary  legatees  under  the  will, 
to  compel  an  account  and  settlement 
from  the  executor  after  his  removal, 
where  the  estate  is  reciuired  by  the 
will  to  be  kept  together.  Gould  v. 
Hayes,  19  Ala.  438. 

9.  One  claiming  to  act  as  adminis- 
trator, but  under  a  void  appointment, 
having  wrongfully  sold  certain  slaves, 
which  were  bequeathed  for  life  with 
remainder  over,  may  properly  be  made 
a  defendant  to  a  bill  quia  timent  filed 
by  tlie  remainder-men.  Ramey  v. 
Green,  18  Ala.  771. 

10.  Where  a  creditor  comes  into 
equity,  to  obtain  satisfaction  of  a  judg- 
ment recovered  against  his  debtor's 
executor  in  his  representative  capaci- 
ty, out  of  property  in  the  hands  of  the 
debtor's  legatees  ;  and  alleges  in  his 
bill  the  insolvency  of  the  executor 
and  his 'Sureties,  from  the  time  of  the 
rendition  of  the  judgment  until  his 
death,  the  personal  representative  of 
the  executor  is  not  a  necessary  party 
to  the  bill.  Sanders  v.  Godley,  23  Ala. 
473. 

11.  Under  a  bill  seeking  the  distri- 
bution of  an  estate,  if  one  of  the  dis- 
tributees dies  after  the  commencement 
of  the  suit,  it  must,  as  a  general  rule, 
be  revived  against  his  personal  rep- 
resentative. Frowner  v.  Johnson,  20 
Ala.  477. 

12.  Where  a  pecuniary  legacy  is  be- 
queathed to  children,  who  die  during 
infancy,  leaving  no  issue,  brothers  or 
sisters,  and  is  afterwards  received  by 
their  father,  his  title  is  prima  facie 
good,  and  requires  no  action  of  the 
court  to  settle  it ;  consequently,  the 
administrator  of  the  children  is  not  a 
necessary  party  to  a  bill  filed  by  their 
father's  personal  representative,  ask- 
ing the  direction  of  the  court  in  the 
construction  of  the  two  wills,  the  dis- 
tribution of  the  estates,  &c.  Carter 
and  Wife  v.  Balfour's  Adm'r,  19  Ala. 
814. 

13.  The  surviving  brothers  and  sis 
ters  of  a  deceased  infant  may  recover 
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a  legacy  bequeathed  to  them  joirrtly 
with  him,  without  administration  on 
his  estate,  when  there  are  no  debts 
against  it.  Vanzant  v.  Morris,  25  Ala. 
.285. 

4.  Husband  and  Wife. 

14.  Where  the  husband  has  convey- 
ed by  deed  all  his  right  and  title  in 
and  to  certain  slaves  held  adversely  to 
the  wife,  he  cannot  join  with  her  in  a 
bill  to  recover  her  interest  in  the 
slaves,  but  the  wife  should  sue  by  her 
next  friend.  Hamilton  and  Wife  v. 
Clement's  AdmW,  17  Ala.  201. 

15.  When  a  bill  is  filed  in  the  name 
of  husband  and  wife,  but  concerns 
only  the  separate  estate  of  the  wife, 
seeks  only  to  establish  and  protect 
her  rights  and  interests,  and  asks  no 
relief  for  or  against  the  husband,  it 
will  be  regarded  as  the  bill  of  the  wife 
alone,  and  the  husband  will  be  consid- 
ered only  her  trustee,  or  next  friend. 
Michan  and  Wife  v.  Wyatt,  21  Ala.  813 ; 
Gerald  and  Wife  v.  McKenzie,  27  Ala. 
166. 

16.  But,  if  the  bill  seeks  relief  either 
for  or  against  the  husband,  the  chan- 
cellor should  order  it  to  stand  over 
and  be  reconstructed,  so  as  to  make 
the  husband  a  defendant,  and  inter- 
pose a  next  friend  to  prosecute  for 
the  wife  ;  yet  if  an  objection  to  the 
frame  of  the  bill  is  first  raised  at  the 
hearing,  the  chancellor  may  either 
allow  it,  or  dismiss  the  bill  without 
prejudice  to  the  wife.  Michan  and 
Wife  V.  Wyatt,  21  Ala.  813. 

17.  If  the  bill  seeks  to  enforce  a 
charge  on  the  wife's  separate  estate 
created  during  coverture,  it  is  prop- 
erly filed  against  her  and  her  hus- 
band ;  and  if  it  asserts  no  liability 
against  the  husband,  and  no  claim  for 
which  either  husband  or  wife  can  be 
personally  charged,  and  its  frame  is 
such  that,  if  no  decree  can  be  render- 
ed against  the  wife's  separate  estate, 
no  relief  whatever  can  be  granted 
under  it,  there  is  no  misjoinder  of  de- 
fendants. Walker  and  Wife  v.  Smith, 
28  Ala.  569. 

18.  The  husband  of  a  distributee  of 
an  undivided  estate  is  a  necessary 
party  to  a  bill  which  seeks  to  charge 
the  estate  with  the  payment  of  a  debt 
created  by  the  executor  ;  but,  if  he 


dies  after  the  rendition  of  a  final  de- 
cree, and  before  a  writ  of  error  is 
sued  out,  his  interest  survives  to  his 
wife.     Colvin  ■».  Owens,  22  Ala.  782. 

5.  Joint  Obligors  and  Promisors. 

19.  If  one  of  several  joint  makers  of 
a  promissory  note,  given  for  the 
purchase-money  of  land,  induces  a 
third  person  to  purchase  it,  by  assur- 
ances that  he  will  pay  it,  he  may  never- 
theless join  with  the  other  makers 
of  the  note  in  a  bill  for  the  re- 
scission of  the  contract  of  sale,  although 
he  will  not  be  entitled  to  any  relief 
against  such  innocent  purchaser.  La- 
nier V.  Hill,  25  Ala.  554. 

20.  One  who  signs  a  note  as  co- 
maker with  a  married  woman,  thoiigh 
he  would  be  a  proper  party  to  a 
creditor's  bill  seeking  to  subject  her 
separate  estate  to  its  payment,  is  not 
an  indispensable  party,  when  it  is 
averred  that  he  is  a  non-resident,  and 
that  he  has  no  property  in  this  State. 
Ozley  V.  Ucelheimer,  26  Ala.  332. 

21.  The  sureties  on  an  administra- 
tor's official  bond  may  be  joined  with 
him  as  defendants  to  a  bill,  filed  by 
the  distributees  of  the  estate,  seeking 
to  set  aside  a  release  which  he  had 
fraudulently  obtained  from  them,  and 
to  recover  their  distributive  share  ; 
and  none  of  the  defendants,  in  such 
case,  can  complain  that  no  decree,  ex- 
cept for  costs,  is  rendered  against  the 
sureties.  Gerald  v.  Miller's  Distribu- 
tees, 21  Ala.  433. 

22.  All  the  obligors  must,  as  a  gene- 
ral rule,  be  made  parties  to  a  suit  on 
an  administrator's  bond  ;  otherwise, 
unless  a  sufficient  excuse  is  shown  for 
the  omission,  a  demurrer  will  lie  to 
the  bill.  Watts  v.  Gayle  §■  Bower,  20 
Ala.  817. 

23.  An  allegation  of  the  insolvency 
of  those  who  are  not  joined,  is  a  suffi- 
cient excuse  for  the  omission.     lb, 

6.  Legal  Title,  Holder  of 

24.  Where  judgments  are  impeach- 
ed in  equity  for  fraud,  the  plaintiffs 
therein  are  necessary  parties  to  the 
bill.     May  v.  Barnard,  20  Ala.  200. 

25.  The  nominal  plaintiff  in  a  judg- 
ment at  law  is  not  an  indispensable 
party  to  a  bill  filed  by  the  person  for 
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wliosG  Tisc  it  was  recovered,  to  obtuin 
Batisiaction  of  it  out  of  property  in 
the  hands  of  the  debtor's  legatees. 
Sanders  v.  Godley,  23  Ala.  473. 

26.  All  the  mortgagees,  in  whom  is 
vested  the  legal  title,  arc  necessary 
parties  to  a  bill  to  redeem,  filed  by  an 
assignee  of  the  equity  of  redemption. 
Woodward  v.  Wood,  19  Ala.  213. 

7.  Legatees,  Heirs,  and  Distributees. 

27.  All  the  legatees  are  indispensa- 
ble parties  to  a  bill  which  seeks  to  set 
a-side  a  will.  McMaken  v.  McMaken, 
18  Ala.  576. 

28.  Where  property  is  bequeathed 
to  one  for  life,  with  remainder  to  her 
children,  the  latter  are  necessary  par- 
ties to  a  bill  filed  by  a  creditor  of  the 
testator,  seeking  to  subject  the  prop- 
erty to  the  payment  of  his  debt. 
Sanders  v.  Godley,  23  Ala.  473. 

29.  To  a  bill  filed  by  an  administra- 
tor with  the  will  annexed  of  two  de- 
cedents, asking  the  direction  of  the 
court  in  the  construction  of  the  wills, 
the  establishment  of  certain  charitable 
bequests  created  by  one  of  them,  the 
marshaling  of  the  assets,  and  contin- 
gent contribution  from  the  legatees 
for  the  payment  of  debts, — all  per- 
sons interested  in  the  two  estates, 
either  as  legatees  or  distributees,  are 
proper  parties  defendant.  Carter  and 
Wife  V.   Balfour's  Adrn'r,  19  Ala.  814. 

30.  To  a  creditor's  bill,  seeking  to 
subject  a  distributee's  interest  in  an 
estate  yet  in  the  hands  of  the  admin- 
istrator, all  the  other  distributees  are 
necessary  parties.'  Chapman  v.  Ham- 
ilton, 19  Ala.  121. 

31.  The  distributees  of  an  estate  are 
not  necessary  parties  to  a  bill  filed  by 
a  creditor  against  the  executor  de  son 
tort  of  his  deceased  debtor,  to  reach 
property  fraudulently  conveyed  by 
the  debtor  in  his  lifetime.  Watts  v. 
Gayle  ^  Bower,  20  Ala.  817. 

32.  Distributees,  who  have  volun- 
tarily contributed  the  respective  sums 
with  which  they  were  chargeable  by 
reason  of  over-advances  by  the  admin- 
istrator on  partial  distribution,  are 
not  necessary  parties  to  a  bill  filed  by 
the  administrator  to  enforce  contribu- 
tion from  another  distributee  who  re- 
fuses to  reimburse  him.  Alexander  v. 
Fisher  and  Wife,  18  Ala.  374. 


33.  A  legatee  "vt^ho  has  received  his 
legacy,  and  who  has  no  intercKt  in  tlie 
fund  remaining  in  the  executor's  hands, 
is  not  a  necessary  party  to  a  bill  lih;d 
by  another  legatee  for  the  recovery 
of  his  legacy  ;  nor  are  the  infant  chil- 
dren of  the  testator,  altliough  interest- 
ed as  legatees  in  the  fund,  necessary 
parties  to  such  a  bill,  when  their 
rights  are  represented  by  the  execu- 
tor as  trustee.  Huckahee  v.  Swoope,  20 
Ala.  491. 

34.  Where  a  creditor's  bill,  seeking 
to  subject  property  settled  upon  a 
married  woman,  under  the  provisions 
of  the  act  of  1846,  for  the  support  and 
maintenance  of  her  and  her  children, 
is  filed  after  her  death,  her  children 
are  not  necessary  parties,  since  they 
are  represented  by  the  administrator. 
Blevins  v.  Buck,  26  Ala.  292. 

35.  In  a  suit  for  the  foreclosure  of  a 
mortgage,  if  the  mortgagor  dies  before 
the  rendition  of  the  final  decree,  and 
his  will  is  admitted  to  probate  by  the 
court  having  jurisdiction,  his  heirs-at- 
law,  as  well  as  his  personal  represen- 
tatives and  devisees,  are  proper  jDar- 
ties  to  the  bill  of  revivor  ;  and  the 
plaintiff  proceeds  without  them  at  his 
peril,  since  they  have  the  statutory 
right  to  impeach  the  probate  of  the 
will,  by  bill  in  chancery,  at  any  time 
within  five  years.  Hunt  ^*  Froivner  v. 
Acre  ^  Johnson,  28  Ala.  580. 

8.  Lessor  and  Lessee. 

36.  To  a  bill  filed  by  a  riparian  pro- 
prietor,' against  the  lessee  of  the  city 
water-works  of  Mobile,  to  restrain  an 
unlawful  diversion  of  water  from 
plaintiff's  mill,  the  corporate  authori- 
ties of  Mobile  are  not  necessary  par- 
ties.    Burden  v.  Stein,  27  Ala.  104. 

9.  Mortgagor  and  Mortgagee. 

37.  All  the  mortgagees,  in  whom 
is  vested  the  legal  title,  are  necessary 
parties  to  a  bill  to  redeem,  filed  by  an 
assignee  of  the  equity  of  redemption. 
Woodward  v.  Wood,  19  Ala.  213. 

38.  If  a  special  authority  is  vested 
in  one  of  the  mortgagees,  for  the  bene- 
fit of  all,  a  decree  cannot  be  render- 
ed, affecting  their  interest,  unless  all 
are   made  parties  to  the  bill,  since  all 
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have  an  interest   iii  the   exercise  of 
that  authority,     lb. 

39.  If  the  mortgagee  is  only  a  trustee 
for  another,  tlie  cestui  que  trust  is  a 
necessary  party  to  a  bill  for  redemp- 
tion, unless  some  reason  why  he  may 
be  dispensed  with  is  shown,     lb. 

40.  Where  the  mortgage  was  exe- 
cuted by  a  debtor  for  the  protection 
of  his  surety,  the  creditor  is  a  neces- 
sary party  to  a  bill  to  redeem,  filed  by 
an  assignee  of  the  equity  of  redemp- 
tion, unless  the  bill  alleges  that  the 
debt  has  been  paid.     lb. 

41.  A  purchaser  of  the  equity  of 
redemption,  at  a  sale  made  under  an 
order  of  the  orphans'  court,  is  a  nec- 
essary party  to  a  bill  for  foreclosure. 
Hall  V.  Huggins,  19  Ala.  200. 

10.  Partners. 

42.  Dormant  partners  are  not  nec- 
essarj^  parties  to  a  bill,  filed  by  the 
principal  partner,  to  enforce  the  pay- 
ment of  a  lirm  debt  from  a  debtor  who 
contracted  in  ignorance  of  such  dor- 
mant partners.  Bank  of  St.  Marys' v. 
St.  John,  Powers  ^  Co.,  25  Ala.  566'. 

11.  Principal  and  Surety. 

43.  The  principal  in  a  promissory 
note  cannot  join  with  his  suretj'  in  a 
bill  to  obtain  the  benefit  of  an  equita- 
ble set-off  held  by  the  surety  against 
the  payee.  Moore  v.  Moore,  17  Ala. 
631. 

As  to  the  necessity  or  propriety  of 
joining  the  sureties  of  an  administra- 
tor, in  a  suit  against  their  principal, 
see  Watts  v.  Gayle  ^  Bower,  20  Ala. 
817  ;  Gerald  v.  Miller's  Distributees,  21 
Ala.  433.     ( Vide  supra,  21-23.) 

12.  Remainder-men. 

44.  When  several  remainder-men 
are  tenants  in  common  of  slaves,  all  of 
them  are  necessary  parties  to  a  bill 
which  seeks  a  sale  of  tlie  property  for 
distribution,  unless  some  reason  is 
shown  for  dispensing  with  them. 
Ramey  v.  Green,  18  Ala.  771. 

45.  Where  a  creditor  seeks  to  sub- 
ject property  in  the  hands  of  his 
debtor's  legatees,  which  is  bequeath- 
ed to  one  for  life,  with  remainder  over, 
the  remainder-men  are  necessary  par- 


ties to  the  bill.     Sanders  v.  Godley,  23 
Ala.  473. 

13.  State. 

46.  The  constitution  (Art.  VI,  ^  9) 
having  provided,  that  "the  general  as- 
sembly shall  direct  by  law  in  what 
manner,  and  in  what  courts,  suits  may 
be  brought  against  the  State  ;"  and 
the  legislature  having  directed,  (Code, 
§  2318,)  that  such  suits  may  be  brought 
"in  the  circuit  court," — the  State  can- 
not be  sued  in  chancery.  {Per  Stone, 
J.)  Ex  parte  Greene  Sf  Graham,  29  Ala. 
52. 

14.  Trustee  and  Cestui  que  Trust. 

47.  Where  the  trustee  of  a  married 
woman  holds  the  naked  legal  title, 
without  any  beneficial  interest  in  the 
property,  the  cestui  que  trust  is  the 
proper  party  to  apply  to  equity  for 
the  reformation  of  the  deed  :  a  bill  for 
that  purpose,  filed  by  the  trustee  alone, 
is  wanting  in  equity,  and  should  be 
dismissed.     Stone  v.  Hale,  17  Ala.  557. 

48.  An  infant  is  not  a  necessary  party 
to  a  bill,  filed  by  her  father  against 
her  trustee,  to  have  an  allowance 
made  for  her  support  and  education 
out  of  the  annual  income  of  her  estate. 
Watts  V.  Steele,  19  Ala.  656. 

49.  Where  a  mortgagee  is  only  a 
trustee  for  another,  the  cestui  que  trust 
is  a  necessary  party  to  a  bill  for  re- 
demption, unless  some  special  reason 
is  shown  why  he  may  be  dispensed 
with. .    Woodward  v.  Wood,  19  Ala.  213. 

50.  Where  the  personal  representa- 
tive of  an  estate,  as  trustee,  has  full 
power  to  represent  and  protect  the 
interests  of  the  distributees,  they  are 
not  necessary  parties  to  the  bill. 
Huckabee  v.  Swoope,  20  Ala.  491  ;  Ble- 
vins  V.  Buck,  26  Ala.  292.  [Vide  supra, 
33-34.) 

15.  Vendor  and  Purchaser. 

51.  A  purchaser,  holding  his  ven- 
dor's deed  with  covenants  of  warranty, 
and  having  conveyed  in  like  manner 
portions  of  the  land  to  others,  may 
join  with  such  sub-purchasers  in  a 
bill  against  his  vendor,  for  reimburse- 
ment of  losses  sustained  from  an  evic- 
tion of  an  undivided  third  part  of  the 
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land  under  title  paramount.     Gannard 
V.  Esluva,  20  Ala.  l'S2. 

52.  To  a  bill  filed  by  one  of  two 
joint  puryhasers  against  the  other, 
respecting  transactions  between  them 
under  a  contract  for  the  division  of 
the  land,  their  vendor  is  not  a  necessa- 
ry party,  when  he  has  divested  him- 
self of  all  interest  in  the  land,  by  mak- 
ing titles  to  one  of  the  purchasers, 
and  taking  up  his  title-bond  to  the 
two  jointly,  and  the  plaintiff  does 
not  complain  of  his  action  in  this  re- 
spect.    Giinn  V.  Brantley,  21  Ala.  633. 

53.  Where  a  creditor  seeks  to  sub- 
ject money  in  the  hands  of  his  debtor's 
fraudulent  grantee,  the  proceeds  of 
the  sale  of  the  lands  by  such  grantee 
to  an  innocent  purchaser,  such  sub- 
purchaser is  not  a  necessary  party  to 
the  bill ;  but  the  land  itself  cannot  be 
subjected,  unless  he  is  made  a  party. 
Bryant  v.  Young  Sf  Hall,  21  Ala.  264. 

II.  Misjoinder,  and  Non-joindek. 

1.  Misjoinder  of  Plaintiffs. 

54.  Where  two  join  as  plaintiffs  in 
a  bill,  both  must  have  an  interest  in 
the  subject-matter  of  the  suit,  and 
both  be  entitled  to  relief;  otherwise, 
the  bill  will  be  dismissed.  Moore  v. 
Moore,  17  Ala.  631. 

55.  If  the  bill  itself  shows  that  some 
of  the  plaintiffs  are  not  entitled  to  re- 
lief, it  is  demurrable.  Tucker  v.  Holley, 
20  Ala.  426. 

56.  To  authorize  the  dismissal  of  a 
bill,  on  final  hearing,  on  account  of  a 
misjoinder  of  plaintiffs,  the  misjoin- 
der must  be  of  parties  whose  interests 
are  so  diverse  that  they  cannot  be  in- 
cluded in  one  decree,  or,  at  least,  differ 
so  widely  as  materially  to  affect  the 
propriety  of  the  decree.  Michan  mid 
Wife  V.  Wyatt,  21  Ala.  813. 

57.  Where  husband  and  wife  im- 
properly join  in  a  bill  concerning  the 
■wife's  separate  estate,  asking  relief 
either  for  or  against  the  husband,  the 
chancellor  should  order  it  to  stand 
over  until  it  can  be  reconstructed,  so 
as  to  make  the  husband  a  defendant, 
and  interpose  a  next  friend  to  prose- 
cute for  the  wife  ;  and  this,  whether 
tJie  objection  be  taken  by  demurrer, 
plea,  answer,  or  at  the  hearing  ;  but 
in  the  last  case,  the  chancellor  may,  at 


his  discretion,  cither  allow  an  a  lond- 
ment,  or  dismiss  the  bill  without  pre- 
judice to  the  wife.     lb. 

58.  Where  several  plaintiffs,  claim- 
ing to  be  next  of  kin  of  a  decedent, 
join  in  a  bill  for  tlie  settlement  of  his 
estate  ;  and  one  of  tliem  claims  through 
his  father,  who  died  after  said  dece- 
dent, there  is  a  misjoinder  of  plaintiffs, 
which  is  fatal  on  general  demurrer. 
Plunkett  V.  Kelly,  22  Ala.  655. 

59.  Two  joint  mortgagors  may  join 
in  a  bill  for  redemption,  though  the 
evidence  shows  tliat  the  slaves  be- 
longed to  one  of  them  only.  Locke's 
Executor  v.  Palmer,  26  Ala.  312. 

60.  Where  an  administrator  and  the 
surviving  sister  of  his  intestate  join 
as  plaintiffs,  as  tenants  in  common,  in 
a  bill  for  the  recovery  of  slaves  be- 
queathed by  the  maternal  grandfather 
of  the  two  sisters  to  their  mother  and 
her  children,  and  sold  under  execu- 
tion against  their  father,  the  surviving 
sister  thereby  waives  her  right  of  sur- 
vivorship, if  any  she  had  ;  and  the  de- 
fendant cannot  raise  the  objection, 
that  the  will  created  a  joint  tenancy, 
and  that  there  was  consequently  a 
misjoinder  of  plaintiffs.  Hair  v.  Avery, 
28  Ala.  267. 

61.  The  rule  requiring  the  dismissal 
of  the  whole  bill,  on  the  failure  of  any 
one  of  the  plaintiffs  to  make  out  his  case, 
has  never  been  applied  with  any  strin- 
gency to  cveditors'  bills  ;  and  uidess 
the  misjoinder  is  such  as  will  affect 
the  propriety  of  the  decree,  the  ob- 
jection will  not  be  allowed  to  prevail 
in  any  case,  when  raised  for  the  first 
time  at  the  hearing.  Colgin  v.  Red- 
man, 20  Ala.  650. 

62.  An  objection  to  a  creditors'  bill, 
on  account  of  a  misjoinder  of  plain- 
tiffs, if  allowable  in  any  case,  should 
be  interposed  by  demurrer  ;  and  the 
cases  are  very  rare,  if  they  exist  at 
all,  in  which  such  a  demurrer  will  be 
sustained.     lb. 

2.  3Iisjoinder  of  Defendants. 

63.  Where  slaves  are  conveyed  by 
deed  to  a  trustee,  for  the  sole  and 
separate  use  of  a  married  woman  and 
her  children  ;  and,  after  the  trustee's 
removal  from  the  State  and  abandon- 
ment of  the  trust,  come  to  the  posses- 
sion   of  the   husband,  by  whom  they 
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are  sold  to  different  persons,  all  hav- 
ing notice  of  the  trust, — -the  several 
purchasers  cannot  be  joined  with  the 
husband  as  defendants  to  a  bill  filed 
by  the  wife  and  children.  Felder  v. 
Davis,  17  Ala.  418. 

64.  But,  where  one  partner  fraudu- 
lently transfers,  by  separate  assign- 
ments made  at  different  times,  certain 
notes  payable  to  the  partnership,  his 
copartner  may  join  him  and  the  seve- 
ral transferrees  as  defendants  in  one 
bill.     Halstead  v.  S/iepard,  23  Ala.  .5.58. 

65.  Where  the  husband's  administra- 
tor is  about  to  bring  suit  against  the 
widow  for  certain  slaves  claimed  by  her 
as  her  separate  estate,  and  several 
judgment  creditors  of  the  husband 
are  aboiit  to  levy  their  executions  on 
the  slaves,  the  widow  may  join  them 
all  as  defendants  to  a  bill,  asking  an 
injunction,  and  a  reformation  of  the 
deed  under  which  she  claims.  Lar- 
kins  V.  Biddle,  21  Ala.  252. 

66.  So,  a  married  woman  may  main- 
tain a  single  suit  against  several  exe- 
cution creditors  other  husband,  to  en- 
join the  sale  of  her  separate  property 
under  their  executions,  and  to  reform, 
if  necessary,  the  deeds  under  which 
she  claims.  Bridges  5f  Co.  v.  Phillips, 
25  Ala.  136. 

67.  A  tenant  in  common,  whoso  co- 
tenant  has  had  possession  of  only  a 
portion  of  the  land,  may  join  with  him 
as  defendant,  to  a  bill  seeking  a  par- 
tition and  account  of  rents  and  profits, 
a  trustee  who  held  possession  ot  the 
entire  tract  until  the  delivery  of  a  por- 
tion to  such  co-tenant.  Horton  v. 
Sledge,  29  Ala.  478. 

68.  The  misjoinder  of  defendants  is 
an  objection  which  is  only  available 
to  the  parties  improperly  brought  in. 

3.  Non-joinder. 

69.  A  bill  should  not  be  dismissed 
for  the  want  of  the  proper  parties, 
when  it  contains  equity,  without  giv- 
ing the  plaintiff  an  opportunitj'  to 
amend  ;  but  if  it  is  wanting  in  equity, 
because  filed  by  a  naked  trustee  who 
has  no  interest,  it  may  be  dismissed. 
Stoyiev.  Hale,n  Ala.  557. 

70.  Nor  should  it  be  dismissed  for 
the  want  of  proper  parties,  imless 
the  objection  is  raised   in  the   court 


below ;  but  if  the  objection  is  there 
taken,  and  the  plaintiff  refuses  to 
amend,  his  bill  may  be  dismissed  with- 
out prejudice.  Andretvs  v.  Hobson's 
Adm'r,  23  Ala.  219. 

71.  If  the  bill  is  objectionable  on 
its  face  for  the  want  of  proper  parties, 
a  demurrer  lies  to  it.  Chapman  v. 
Hamilton,  19  Ala.  121 ;  Gould  v.  Hayes, 

19  Ala.  438  ;    Watts  v.  Gayle  k  Bower, 

20  Ala.  817. 

72.  A  demurrer  to  a  bill,  for  the 
want  of  proper  parties,  must  show 
who  the  absent  parties  are,  in  such 
manner  as  to  point  out  the  defect  in 
the  bill,  and  enable  the  plaintiff  to 
amend  it.  Chapman  v,  Hamilton,  19 
Ala.  121. 

73.  But  the  want  of  an  indispensa- 
ble party  is  available  on  general  de- 
murrer.    Gould  V.  Hayes,  19  Ala.  438. 

74.  Or  the  objection  may  be  first 
raised  at  the  hearing.  Woodward  v, 
Wood,  19  Ala.  213. 

75.  It  is  also  an  error  for  which  the 
appellate  court  wdll  reverse  the  de- 
cree, although  the  objection  was  not 
raised  in  the  primary  court.  McMaken 
V.  McMaken,  18  Ala.  576. 

76.  But  the  general  rule  is,  that  an 
objection  for  the  want  of  parties  must 
be  taken  by  plea  or  demurrer,  or  be 
insisted  on  in  the  answer  ;  and  it  is 
onl}^  the  absence  of  an  indisj^ensable 
party  that  is  available  at  the  hearing, 
or  on  error.  McMaken  v.  McMaken, 
18  Ala.  576  ;  Woodward  v.  Wood,  19 
Ala.  213  ;  Sanders  v.  Godley,  23  Ala. 
473 ;  Ozlcy  v.  Ikelheimer,  26  Ala.  332. 

77.  Where  the  bill  is  demurrable, 
for  the  want  of  proper  parties  ;  and 
the  defendant  answers,  instead  of  de- 
murring, and  shows  by  his  answer 
that  there  is  no  other  indispensable 
party,  the  chancellor  may  j^roceed  to 
a  final  decree,  without  regard  to  such 
formal  defect  in  the  bill.  Chapman  v. 
Hamilton,  19  Ala.  121. 

III.  Mode  of  Bringing  in  Parties. 

1.  Absconding  Defendants. 

78.  Where  the  acknowledged  resi- 
dence of  a  party  is  in  this  State,  and 
the  principal  part  of  his  property  is 
here,  his  pretended-removal  to  another 
State,  Avith  the  fraudulent  intent  of 
evading  the  jurisdiction   of  the  chan- 
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eery  court,  does  not  oust  tliat  court 
ofjurisdiction  of  a  bill  filed  aj^aiiist 
him  by  a  non-resident  plaintiff :  lie 
may,  in  such  case,  be  made  a  party  by 
jjiiblication,  in  the  mode  prescribed 
by  the  statute.— Clay's  Disest,  352,  g  44. 
Glover  v.  Glover,  18  Ala.  307. 

2.  Infants. 

79.  The  chancery  court  is  the  gene- 
ral guardian  of  all  infants  within  its 
jurisdiction,  and  has  authority,  by  vir- 
tue of  its  general  powers,  to  protect 
their  rights,  when  before  it  as  defend- 
ants, by  the  appointment  of  a  guar- 
dian ad  litem  ;  and  though  the  impro- 
per exercise  of  this  power  may  be  re- 
viewed on  error,  the  act  itself  is  not 
void,  and  the  decree  cannot  be  col- 
laterally impeached  for  want  of  juris- 
diction, because  the  appointment  was 
made  without  service  of  process. 
Preston  v.  Dunn,  25  Ala.  507. 

80.  The  service  of  subpoena  on  the 
sarviving  parent  of  infant  defendants, 
for  them,  is  sufficient,  whether  they 
are  over  or  imder  fourteen  years  of 
age.     Sanders  v.    Godley,  23  Ala.  473. 

81.  Where  non-resident  infant  de- 
fendants are  necessary  parties  to  a 
bill,  the  record  must  show  that  pub- 
lication as  to  them  was  made  in  the 
manner  prescribed  hy  the  3d  and  41st 
rules  of  chancery  practice.  Coster's 
Executors  v.  Bank  of  Georgia,  24  Ala. 
37. 

82.  If  the  father  of  such  infants  is 
dead,  and  their  mother,  with  whom 
they  live,  is  a  non-resident,  they  may 
be  made  parties  by  publication,  and 
sending  a  copy  of  the  order  to  their 
mother,  at  her  known  place  of  resi- 
dence ;  but  sending  a  coi^y  of  the  or- 
der to  Elizabeth  Lewis,  "as  the  mother 
of  said  infants,"  when  their  mother's 
name  is  shown  by  the  record  to  be 
Mary  E.  Lewis,  is  not  a  compliance 
with  the  rule.  Clark  v.  Gilmer,  28 
Ala.  265. 

83.  Where  non-resident  infants  are 
not  properly  brought  in  as  defendants, 
the  appellate  court  Avill  reverse  the 
decree,  and  remand  the  cause,  although 
the  error  escaped  the  notice  of  the 
solicitors  and  chancellor  in  the  court 
below,  and  was  not  specially  assigned 
as  error.    lb. 


3,  Married   Women. 

84.  Where  a  subpofina  is  issued 
against  liusband  and  wife,  and  is  re- 
turned by  the  proper  officer  "executed" 
generally,  the  service  on  the  wife  is  suf- 
ficient. Walker  and  Wife  v.  Smith,  28 
Ala.  5G9. 

85.  If  the  wife  is  a  resident  of  this 
State,  publication  against  hor  as  a 
non-resident,  and  her  appearance  by 
solicitor,  do  not  give  the  court  juris- 
diction of  her  person,  when  there  is 
no  service  of  subpccna  on  the  hus- 
band— no  plea,  answer,  or  demurrer, 
filed  by  her  and  her  husband,  or  by 
either  of  them  ;  and  no  order  that 
she  might  answer  or  defend  separately, 
or  that  she  might  appear  by  solicitor 
or  in  any  other  manner.  Boykin  v. 
Rain,  28  Ala.  332. 

86.  If  the  bill  seeks  to  foreclose  two 
mortgages  on  land,  one  executed  by 
husband  and  wife  jointly,  and  the 
other  by  the  husband  and  the  wife's 
guardians  under  a  void  appointment 
by  the  orphans'  court ;  and  the  guar- 
dians are  properly  brought  in  as  par- 
ties, but  the  wife  is.  not, — it  is  error 
to  proceed  to  a  final  decree  imtil  the 
wife  is  properly  brought  in  ;  nor  can 
the  neglect,  in  failing  to  proceed  regu- 
larly against  her,  be  excused  by  set- 
ting up  her  want  of  interest  in  the 
mortgaged  property  ;  nor  is  the  error 
cured  by  the  subsequent  appointment 
of  a  guardian  ad  litem  for  her  as  a 
lunatic.  (Chilton,  J.,  dissenting,  on 
the  ground  that  the  wife  was  not  a 
necessary  party  to  the  bill.)  Eslava 
V.  Lepretre,  21  Ala.  504. 

4.  Non-Residents. 

87.  When  service  has  been  perfect- 
ed on  a  non-resident  by  publication 
only,  the  record  must  affirmatively 
show  that  piiblication  was  made  in 
the  manner  pointed  out  by  the  40th 
rule  of  chancery  practice.  Beavers  v. 
Davis,  19  Ala.  82. 

88.  A  mere  statement  in  a  decree 
pro  confcsso,  that  publication  was  made 
"in  the  terms  of  the  law,"  is  not  suffi- 
cient. Hanson  Sf  Moore  v.  Patterson, 
17  Ala.  738. 

89.  When  the  record  shows  that 
the  residence  of  a  non-resident  de- 
fendant was  known,  it  must  also  show 
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that  a  copy  of  the  order  of  publication 
was  sent  to  liim  by  mail,  within  forty 
days  from  the  time  it  was  made  ;  and 
the  omission  of  this  will  reverse  the 
decree  on  error.  Cullum  v.  Branch 
Bank  at  Mobile,  23  Ala.  797. 

90.  That  the  publication  was  not  ac- 
companied by  an  abstract  of  the  bill,  as 
required  by  the  17th  rule  of  chancer}^ 
practice,  is  an  objection  which  cannot 
be  tirst  raised  in  the  appellate  court. 
Gannard  v.  Eslava,  20  Ala.  732. 

As  to  the  mode  of  bringing  in  non- 
resident infants,  vide  supra,  81-83. 

lY.    CoJLPETENCy    AND    EXAMINATION    OF 

Party  as  Witness. 

91.  Where  an  agent  purchases  land 
for  himself  and  his  principal  jointly, 
and  afterwards  relinquishes  all  his  in- 
terest to  his  principal ;  and  the  ven- 
dor afterwards  files  a  bill  against 
both,  to  enforce  his  lien  for  the 
purchase-money,  and  a  decree  pro 
confesso  is  entered  against  the  agent, — 
he  is  a  competent  witness  for  the 
plaintiff,  to  prove  the  price  agreed  on. 
Crawford  v.  Barkley,  18  Ala.  270. 

92.  Where  slaves  are  divided,  by 
agreement  among  the  several  legatees, 
one  of  whom  is  a  minor,  before  the 
time  appointed  by  the  will  for  the  di- 
vision ;  and  the  minor  afterwards  files 
a  bill  to  set  aside  the  division,  a  legatee 
who  disclaims  all  interest  in  the  slaves, 
having  sold  his  interest  to  a  co-legatee 
before  the  division  was  made,  is  a 
competent  witness  for  the  plaintiff,  to 
prove  his  minority  at  the  time  the  di- 
vision was  made.  Johnson  v.  Culbreath, 
19  Ala.  348. 

93.  A  party  is  not  necessarily  in- 
competent as  a  witness  :  if  he  has  no 
interest  in  that  part  of  the  litigation 
about  which  he  is  called  to  testify,  or 
if,  being  interested,  he  is  examined  as 
to  matters  which  militate  against  that 
interest,  he  is  perfectly  competent. 
Colgin  V.  Redman,  '20  Ala.  650. 

94.  The  maker  of  a  deed  of  trust  for 
the  benefit  of  creditors,  although  a  de- 
fendant to  a  bill  filed  by  the  secured 
creditors  for  the  settlement  of  the 
deed,  is  a  competent  witness  for  one 
of  the  plaintiffs,  to  prove  the  bona 
fides  of  his  debt,  and  his  assent  to  the 
deed  ;  it  being  shown  that,  after  the 
execution  of  the  deed,  he  obtained  his 
discharge  in  bankruptcy,     lb. 


95.  An  order  for  the  examination  of 
a  defendant,  as  a  witness  for  the  plain- 
tiff, is  made  as  a  matter  of  course,  re- 
serving the  question  of  his  competen- 
cy to  be  made  at  the  hearing ;  and 
there  is  no  rule  requiring  an  athdavit 
of  his  want  of  interest  to  be  previous- 
ly made.     lb. 

96.  Where  the  plaintiff  has  several 
times  examined  a  defendant  as  a  wit- 
ness, (viz.,  once  in  chief,  and  twice  on 
cross  interrogatories,)  without  raising 
any  objection  to  his  competency  on 
the  ground  of  interest,  he  cannot 
spring  that  objection  for  the  first  time 
at  the  hearing.  DeVendal  v.  Malone's 
Executors,  25  Ala.  272. 

97.  A  defendant  who  is  directly 
liable  for  costs  in  the  cause,  is  not  a 
competent  witness  to  prove  any  fact 
which  would  relieve  him  from  those 
costs.     Ware  v.  Jordan,  21  Ala.  837. 

98.  A  defendant  who,  as  the  husband 
of  one  of  the  heirs  of  an  insolvent  de- 
cedent, is  a  formal  party  to  a  bill,  is  a 
competent  witness  for  his  co-defendant, 
especially  when  he  testifies  against 
his  own  interest.  Burns  v.  Taylor, 
23  Ala.  255. 

99.  The  correctness  of  the  rule  laid 
down  in  Holman's  Heirs  v.  Bank  of 
Norfolk,  12  Ala.  405,  (viz.,  that  if  a  de- 
fendant, who  appears  from  the  face  of 
the  proceedings  to  have  no  interest, 
makes  a  long  and  formal  answer  ;  set- 
ting up  as  a  defense  to  the  bill  matters 
which  do  not  properly  concern  him, 
and  thereby  subjecting  himself  to  a 
liability  for  costs, — he  is  rendered 
incompetent  to  testify  for  his  co- 
defendant,)  questioned.     lb. 

100.  Where  a  bill  is  filed  against 
two  trustees,  for  an  account  and  settle- 
ment of  the  trust,  which  both  accepted, 
one  is  an  incompetent  witness  for  the 
other,  to  prove  the  insolvency  of  the 
debtors,  although  he  permitted  him 
to  take  the  entire  management  and 
control  of  the  trust  and  property. 
Royall's  Adm'r  v.  McKenzie,  25  Ala. 
363. 

101.  Where  a  purchaser  files  a  bill 
for  specific  performance,  and  to  enjoin 
an  action  at  law  by  the  vendor  to  re- 
cover possession  of  the  land,  the  ten- 
ant in  possession,  who  is  a  party  to 
the  suit,  is  not  a  competent  witness 
for  the  plaintiff.  Bradford  v.  Harper 
25  Ala.  337. 
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1.  A  bill  lies  for  partition  of  per- 
sonal property  between  tenants  in  com- 
mon. Marshall  v.  Crow's  Adm'r,  29 
Ala.  278. 

2.  In  such  case,  a  mcA-c  denial  in  the 
answer,  of  the  plaintiff's  title,  is  no 
ground  for  dismissing  the  bill,  or  for 
directing  an  issue  at  law.  Smith  v. 
Dunn,  27  Ala.  315. 

3.  In  a  suit  for  partition  of  land, 
where  the  plaintiff's  title  presents  a 
pure  question  of  law,  as  to  the  con- 
struction of  an  uncontroverted  deed, 
the  denial  of  his  title  in  the  answer  is 
not  a  sufficient  reason  for  requiring- 
the  title  to  be  established  at  law  ;  but, 
where  the  answer  'denies  a  material 
fact,  on  which  the  plaintiff's  title  de- 
pends, the  defendant  is  entitled  to  a 
jury  trial.  Horton  v.  Sledge,  29  Ala. 
478. 

4.  When  a  trial  at  law  is  necessary 
before  a  decree  for  partition  can  be 
rendered,  the  proper  practice  is,  not 
to  dismiss  the  bill,  but  to  stay  pro- 
ceedings'untilatrial  at  law  can  be  had  ; 
and,  in  ordering  a  trial  at  law,  the  de- 
fendant may  be  required  to  admit  an 
actual  ouster.     lb. 

5.  A  bill  for  partition  and  account  of 
rents  and  profits,  which  unites  as  a 
defendant  with  the  tenant  in  common, 
who  has  had  possession  of  only  a  por- 
tion of  the  land,  a  trustee  who  held, 
possession  of  the  entire  tract  until  the 
delivery  of  a  portion  to  his  co-defend- 
ant, is  not  multifarious,  since  the  ac- 
coimts  against  the  two  are  so  connect- 
ed that  one  cannot  be  taken  without 
the  other.     lb. 

6.  The  trustee,  in  such  case,  can 
only  have  compensation  for  valuable 
and  permanent  improvements  made 
by  him  on  the  land,  under  a  bona-f.de 
claim  of  title,  before  he  was  apprised 
that  his  title  was  disputed  ;  nor  can 
the  compensation,  in  any  event,  exceed 
the  rents  and  profits  charged  against 
him.     lb. 


• « *o^ '  • 


PARTNERSHIP. 

I.  Rights  and   Remedies   op  Part- 

ners IN  Equity. 

II.  Liabilities  of  Partners  in  Equity. 

21 


III.  Dissolution,  and  Settlement  of 

Accounts. 
For  otlier  decisions  on  the  law  of 
partnership,  sec  same  title  in  Part  IV. 


I.  RiouTs  AND   Remedies  of  Partners 
in  Equity. 

1.  When,  one  partner  purchases  his 
copartner's  entire  interest  in  tjie  firm, 
and  undertakes  to  pay  all  the  partner- 
ship debts  ;  but  afterwards  absconds, 
leaving  his  individual  debts  and  those 
of  the  partnership  unpaid,  a  court  of 
equity  will  reinvest  tiie  retiring  part- 
ner with  his  original  rights,  and  give 
him  a  lien  on  the  partnership  assets 
for  the  payment  of  the  partnership 
debts.  McGown  v.  Sprague,  23  Ala.  524. 

2.  If  a  partner  transfers,  in  paj-ment 
of  his  individual  debts,  a  note  payable 
to  the  partnership,  the  purchaser  ac- 
quires only  his  assignor's  interest, 
and  liolds  the  note  subject,  in  equity, 
to  the  claim  of  the  other  partners  ; 
and  if  he  purchases  such  note  after 
maturity,  and  while  it  is  in  the  hands 
of  an  attorney  for  collection,  relying 
upon  his  assignor's  representations  as 
to  the  state  of  the  partnership  accounts 
and  his  right  to  dispose  of  the  note, 
he  is  affected  with  notice  of  the  other 
partners'  interest  on  settlement  of  the 
partnership  accounts.  Halsteadv.  Shcp- 
ard,  23  Ala.  558. 

3.  When  a  partnership,  though  not 
formally  dissolved,  has  closed  its  busi- 
ness, and  reduced  all  its  assets  to  the 
shape  of  two  notes  payable  to  the 
firm,  which  are  then  fraudulently 
transferred  by  one  of  the  partners,  the 
purchasers  take  them  subject  to  the 
equity  of  the  other  partner,  who  may 
maintain  a  single  suit  against  them  and 
their  assignor,  although  the  assign- 
ments were  made  separately  and  at 
different  times.     lb. 

4.  The  interest  of  a  survr^-ing  part- 
ner, in  his  deceased  partner's  share  of 
real  estate  held  in  the  name  of  the  firm, 
is  equitable  merely,  and  equity  will 
not  enforce  the  title  acquired'  bv  a 
purchaser  under  judgment  and  execu- 
tion against  him.  Lang's  Heirs  v. 
Waring,  17  Ala.  145. 

5.  A  mortgage,  or  deed  of  trust,  exe- 
cuted by  the  surviving  partner  on  the 
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real  estate  of  the  firm,  to  secure  the 
payment  of  an  individual  liability,  cre- 
ates a  lien  only  to  the  extent  of  his 
interest.     Jb. 

6.  Ileal  estate  belonging  to  a  firm, 
purchased  with  i^artnership  funds, 
and  treated  as  partnership  property, 
is  considered  in  a  court  of  equity  as 
personal  property  ;  at  least  to  this  ex- 
tent, that  it  is  liable  to  pay  the  debts 
of  the  firm,  and  the  surviving  partner 
has  a  lien  upon  it  for  that  purpose, 
which  is  superior  to  the  title  of  the 
widow  and  heirs  of  the  deceased  part- 
ner. Andrews'  Heirs  v.  Brotvn's  Adrri'r, 
21  Ala.  437. 

7.  As  the  surviving  partner  is  charg- 
ed with  the  payment  of  the  firm  debts, 
lie  has  an  equitable  right  to  dispose  of 
its  real  estate  for  that  purpose  ;  and, 
though  his  deed  will  not  convey  the 
legal  title  to  the  purchaser,  it  will  con- 
vey this  equity,  through  which  the 
purchaser  may  compel  the  heir  to  con- 
vey the  legal  title.  lb.  (But  see  this 
case  limited  and  explained  in  Lang's 
Heirs  v.  Waring,  25  Ala.  625,  infra,  11.) 

8.  Where  land  is  purchased  by  a 
partnership,  at  a  sale  under  a  decree 
of>foreclosure  in  chancery,  and  the 
surviving  partner  afterwards  comes 
into  equity,  to  obtain  the  control  of 
the  real  estate  for  the  purpose  of  pay- 
ing the  debts  of  the  firm, — if  the  land 
is  redeemed  pending  the  suit,  the  re- 
demption money  stands  in  the  place 
of  the  land  itself ;  and  the  surviving 
partner  is  entitled  to  it  for  the  pur- 
pose cf  paying  the  debts,     lb. 

9.  Although  equity  considers  and 
treats  the  real  estate  of  a  partnership, 
when  purchased  with  partnership 
funds,  and  held  for  partnership  pur- 
poses, as  constituting  part  of  the  part- 
nership stock  ;  yet  it  leaves  the  legal 
title  undisturbed,  except  so  far  as  may 
be  necessary  to  protect  the  equitable 
rights  of  the  respective  partners. 
Lang's  Heirs  V.  Waring,  25  Ala.  625. 

10.  If  the  heirs  of  a  deceased  part- 
ner are  sued  in  equity,  by  a  derivative 
purchaser  from  the  surviving  partner, 
for  a  divestiture  of  title,  they  have  the 
riglit  to  sliuw  that  the  alleged  equity 
is  founded  in  a  wrongful  conversion 
of  the  partnership  effects,  which  a 
court  of  equity  should  not  sanction  ; 
and  the  insolvency  of  the  firm  is  no 
answer  to  their  right  to  defend.     lb. 


11.  If  the  surviving  partner  dispos- 
es of  the  real  estate  of  the  firm,  for  a 
grossly  inadequate  consideration,  and 
under  such  circumstances  as  were 
well  calculated  to  cause  it  to  sell  for 
an  almost  nominal  sum,  equity  will  not 
lend  its  aid  to  perfect  such  a  sale, 
especially  when  its  action  is  invoked 
by  one  whose  conduct  contributed,  in 
all  probability,  to  bring  about  the 
sacrifice  ;  nor  was  the  case  of  Andrews' 
Heirs  v.  Brown's  Adm'r,  21  Ala.  437,  in- 
tended to  establish  the  contrary  doc- 
trine,    lb. 

12.  The  surviving  partner  having 
executed  a  mortgage,  in  his  own  name 
only,  on  real  estate  belonging  to  the 
firm,  to  secure  the  payment  of  notes 
which  he,  as  surviving  partner,  had 
executed  in  the  name  of  the  firm,  but 
which  createcj  no  obligation  as  against 
the  firm,  the  land  was  subsequently 
sold  under  judgments,  older  than  the 
mortgage,  which  had  been  rendered 
against  him  as  surviving  jjartner,  and 
purchased  by  one  of  the  plaintiffs, 
who  thereupon  entered  on  the  laud, 
and  was  in  possession  at  the  time  of 
the  sale  under  the  mortgage  ;  at  which 
sale,  the  land,  though  worth  $8,000, 
brought  only  $250.  The  first  purcha- 
ser, having  bought  the  interest  of  the 
second,  and  compromised  with  the  . 
administrator  of  the  deceased  partner, 
filed  a  bill  in  equity  against  the  heirs, 
to  obtain  a  divestiture  of  their  legal 
title.  Held,  that  he  was  not  entitled 
to  relief,     lb. 

13.  By  written  contract  between 
plaintiffs  and  one  P.,  for  the  entry  and 
purchase  in  partnership  of  lands  to  be 
used  for  mining  purposes,  it  was  stipu- 
lated that  plaintiffs  should  advance 
the  money,  which  was  "to  be  refunded, 
with  interest,  out  of  the  first  funds 
realized  by  the  companj' ;"  and  that 
P.  should  enter  the  lands  which  he 
deemed  most  suitable,  and  superintend 
the  working  of  the  mines.  P.  entered 
several  tracts  of  land  in  his  own  name, 
with  money  advanced  by  plaintiffs, 
and  afterwards  transferred  them  to 
plaintiffs,  to  whom  patents  were  sub- 
sequently issued.  Some  of  these  lands 
were  sold  under  execution  against  P. 
before  the  issue  of  plaintiffs'  patents, 
and  were  purchased  at  the  sale  by  the 
judgment  creditor,  against  whom 
plaintiffs  filed  their  bill,  praying  a  sale 
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of  the  land,  the  reimbursement  of  the 
moneys  expended  by  them  in  pay- 
ment of  the  purchase-money,  taxes, 
&c.,  and  the  distribution  of  the  resi- 
due of  the  proceeds  of  sale  accordiiif^ 
to  tlie  terms  of  the  contract.  Held, 
that  plaintiifs  were  entitled  to  relief 
against  the  purchaser  at  execution 
sale,  who  only  succeeded  to  the  rights 
of  P.  ;  that  the  registration  of  his  deed 
hj  the  purchaser,  coupled  with  the 
plaintiffs'  failure  to  have  the  written 
evidence  of  their  claim  recorded,  did 
not  add  any  potency  to  the  purchaser's 
title  ;  and  that  the  written  contract  of 
partnership,  and  the  receipts  subse- 
quently executed  by  P.  to  the  plain- 
tiifs for  moneys  advanced  by  them, 
were  admissible  evidence  for  the 
plaintiffs.  Pool  v.  Cummings  Sf  Co., 
20  Ala.  563. 

14.  When  money  is  advanced  by 
one  partner  out  of  his  individual  funds, 
to  be  invested,  with  other  moneys  be- 
longing to  the  partnership,  in  the  pur- 
chase of  real  estate  for  the  benefit  of 
all  the  partners  ;  and  the  purchase  is 
made  by  another  partner,  who  takes 
the  legal  title  in  his  own  name, — a 
trust  is  created  in  favor  of  the  part- 
ners individually,  which  equity  will 
enforce.  Owens  v.  Collins  ^  Langworthy, 
23  Ala.  837. 

15.  But  the  partner  thus  advancing 
his  money  would  have  the  right,  at 
any  time  before  the  appropriation  was 
actually  made,  to  change  his  intention, 
and  direct  a  different  application  of 
the  monej' ;  and  the  subsequent  appli- 
cation of  his  funds,  in  the  manner 
which  he  had  first  authorized,  would 
create  a  trust,  if  at  all,  in  his  favor 
alone,     lb. 

16.  When  lands  are  purchased  with 
partnership  funds,  and  for  partnership 
purposes,  equity  regards  them  as 
partnership  property,  and  it  is  imma- 
terial in  whose  name  the  purchase  is 
made  ;  but  M'hen  the  bill  alleges  that 
the  purchase  was  made  with  partner- 
ship funds  and  for  partnership  pur- 
poses, while  the  proof  shows  that  the 
piarchase  was  made  with  the  individu- 
al funds  of  one  partner,  though  for 
partnership  purposes,  the  variance  is 
fatal.     lb. 

17.  If  the  damaged  goods  of  the  firm 
are  sold  at  auction  on  account  of  the 
insurers,  and  purchased  by  one  of  the 


partners,  the  benefits  of  the  purchase 
enure  to  the  firnl,  and  not  to  himself 
individually.  Zimmerman  v.  Huber, 
29  Ala.  379. 

18.  Dormant  partners  are  not  nec- 
essary parties  to  a  bill,  filed  by  the 
principal  partner,  to  enforce  the  pay- 
ment of  a  firm  debt  from  a  debtor 
who  contracted  in  ignorance  of  such 
dormant  partners.  Bank  of  St.  Mary's 
V.  St.  John,  Powers  Sf   Co.,  25  Ala.  566. 

II.  Liabilities  of  Partners  in  Equity. 

19.  In  equity,  the  entire  assets  of  a 
partnership  are  subject  to  the  pay- 
ment of  its  debts.  Coster's  Executors  v. 
Bank  of  Georgia,  24  Ala.  37. 

20.  Where  money  is  loaned  to  a 
partnership,  on  the  faith  of  the  part- 
nership property,  equity  will  consider 
the  creditor,  as  between  himself  and 
the  several  partners,  as  a  mortgagee 
with  a  lien  upon  the  property  until 
his  debt  is  paid.     lb. 

21.  The  lien  acquired  by  a  partner- 
ship creditor,  by  a  judgment  against 
one  of  the  partners  individually,  in 
whom  is  vested  the  legal  title  to  real 
estate  belonging  to  the  firm,  is  subject 
to  the  equities  already  existing  over 
the  property  ;  and  a  judgment  against 
the  partnership  itself,  in  such  case, 
would  not  operate  as  an  effective  lien 
on  the  land.     lb. 

22.  Where  lands  are  bought  by  a 
partnership  from  one  of  its  members, 
who  guaranties  that  they  can  be  resold, 
within  five  years,  for  at  least  the 
amount  of  the  purchase-money,  and 
pledges  his  entire  interest  in  the  com- 
jjany  to  indemnify  it  against  any  loss 
which  it  might  sustain  in  the  pur- 
chase, an  assignee  of  the  notes  given 
for  the  purchase-money  cannot  assert 
a  vendor's  lien,  as  against  a  partner 
who  had  guarantied  their  payment, 
and  had  paid  apart  of  them,  while  the 
lands  remain  unsold  after  the  expira- 
tion of  five  years,     lb. 

23.  Nor  can  he  assert  a  vendor's 
lien,  as  against  a  remote  assignee  of 
the  vendor's  interest  in  the  company, 
who  purchased  bona  fide,  for  valuable 
consideration,  and  without  notice  of 
any  such  outstanding  claim  or  equity. 
lb. 

24.  The  vendor  himself,  being  a 
member  of  the  company,  cannot  assert 
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a  vendor's  lien,  as  against  subsequent 
creditors,  mortgagees,  or  purchasers, 
without  proving  tliat  they  advanced 
their  money  with  notice  of  his  lien. 

lb. 

25.  A  court  of  equity  had  original 
jurisdiction,  to  enforce  the  payment 
of  a  partnership  debt  out  of  the  estate 
of  a  deceased  partner  ;  and  that  juris- 
diction is  not  taken  away  by  section 
2142  of  the  Code,  which  provides  a 
plain  and  adequate  remedy  at  law  in 
8uch  case.  Waldron,  Isley  ^  Co.  v. 
Snnmorjs,  28' Ala.  629. 

26.  In  the  administration  of  part- 
nership assets,  partnership  creditors 
are  entitled  to  priority  over  individual 
creditors  ;  and  in  the  administration 
of  the  separate  estate  of  a  deceased 
partner,  his  separate  creditors  are  en- 
titled to  priority  over  the  partnership 
creditors,  so  long  as  th6re  is  a  joint 
fund  to  which  the  latter  may  resort. 
Emanuel  c.  Bird,  19  Ala.  596.  Also, 
Smith  ^  Co.  -y.  Mallory's  Executor,  24 
Ala.  628  ;  Bridge  ^  Co.v.McCullough's 
Adm'rs,  27  Ala.  661  ;  VanWagner  If 
Yeomanv.  Chapman's Adm'r,  29  Ala.  172. 

27.  But,  when  there  is  no  joint  fund 
to  which  the  partnership  creditors 
may  resort,  and  the  surviving  partner 
is  insolvent,  the  joint  and  separate 
creditors  are  entitled  to  share  pari 
passu  in  the  estate  of  the  deceased 
partner.     Emanuel  v.  Bird,  19  Ala.  596. 

iii.  dlssolutiox,  and   settlement  of 
Accounts. 

28.  Ji.  court  of  equity  may  decree 
the  dissolution  of  a  partnership,  dur- 
ing the  term  for  which  it  was  entered 
into,  and  declare  it  void  ab  initio,  wliere 
there  is  fraud,  imposition,  misrepre- 
sentation, or  oppression,  in  the  origi- 
nal agreement ;  and  maj'  also  decree  a 
dissolution  for  causes  arising  subse- 
quently to  its  formation,  founded  upon 
the  misconduct,  fraud,  or  violation  of 
duty  by  one  partner,  or  on  account  of 
his  inability  or  incapacity  to  perform 
his  obligations,  and  to  contribute  his 
skill,  labor  and  diligence  in  the  pro- 
motion and  accomplishment  of  the 
objects  of  the  partnership,  or  for  the 
existence  of  an  impracticability  in  the 
undertaking  for  which  the  partner- 
ship was  formed.  Fogg  Sf  Vanderslice 
V.  Johnston,  27  Ala.  432. 


29.  "Where  it  is  shown  that  the  part- 
ner asking  a  dissolution,  was  deceiv- 
ed and  misled  by  his  copartner's  mis- 
representations, as  to  his  skill  and 
capacity  as  an  engineer  and  machinist, 
and  but  for  these  misrepresentations 
would  not  have  entered  into  the  part- 
nership ;  and  that  the  defendant,  since 
the  formation  of  the  partnership,  has 
been  guilty  of  misconduct  and  viola- 
tion of  duty, — a  dissolution  may  be 
decreed,  if  the  plaintiff's  equities  so 
require,  to  date  from  the  time  of  his 
abandonment  of  the  contract,  and 
notice  thereof  to  the  defendant.     lb. 

30.  If  partners  agree  to  invest  equal 
sums  in  their  common  business,  and 
one  advances  a  larger  amount  than 
the  other,  he  is  entitled,  on  settlement, 
to  interest  on  one  half  of  the  excess, 
from  the  time  of  its  appropriation  to 
the  use  of  the  firm.  Reynolds  v.  Mar- 
dis'  Heirs,  17  Ala.  32. 

31.  The  law  will  not,  in  the  absence 
of  an  express  stipulation  between  the 
parties,  compel  one  jDartner  to  pay  in- 
terest to  his  copartners  on  the  amount 
by  which  their  capital  exceeds  his ; 
but  partners  may  enter  into  such  stipu- 
lations as  they  tnay  see  fit,  resi^ecting 
the  division  of  the  profits,  and  the 
advantages  which  each  is  to  derive 
therefrom,  unless  their  pretended  con- 
tract is  a  mere  device  or  cover  for 
usury;  and  such  contract, being  legal, 
would  form  the  rule  for  the  ascertain- 
ment and  adjustment  of  their  respec- 
tive rights  in  the  settlement  of  their 
affairs.  Desha  ^  Sheppard  v.  Smith,  20 
Ala.  747. 

32.  To  induce  a  court  of  equity  to 
open  a  partnership  accoimt,  which 
was  settled  on  full  deliberation,  clear 
and  convincing  proof  of  error  must  be 
shown  ;  and  further,  that  this  error 
was  unknown,  at  the  time  of  the  set- 
tlement, to  the,  party  complaining. 
lb. 

'  33.  The  books  of  the  firm,  to  which 
all  the  partners  have  had  free  access, 
are  evidence  for  and  against  each 
partner,  in  settling  the  partnership 
accounts  ;  and  the  entries  therein 
must  be  considered  at  least  pr?>«a/ac/e 
correct.     lb. 

34.  Where  the  business  of  a  trading 
partnership  is  continued  for  a  consider- 
able length  of  time  after  the  death  of 
one  of  the  partners,  whose   iiersoual 
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representative,  in  seeking  a  settlement 
of  the  iiartncrsliip  accounts  in  equity, 
elects  to  have  a  report  and  decree  of 
the  profits  wliicli  accrued  during  tliat 
time,  the  survivins^  partner  is  entitled, 
at  least,  to  a  credit  for  "tavern  bills 
and  other  expenses  incurred  in  the 
adjustment  and  settling:  up"  of  the 
partnership  affairs.  O'Reilli/s  Adm'r 
V.  Brady,  28  Ala.  530. 

35.  In  stating  tlie  accounts  of  a 
mercantile  partnership,  the  master 
should  first  ascertain  whether  the  busi- 
ness resulted  in  profit  or  loss,  and  to 
what  extent ;  and  should  also  dispose 
of  the  uncollected  debts.  Zimmerman 
V.  Hubcr,  29  Ala.  379. 

36.  Each  partner  is  bound  to  bestow 
his  attention  and  services  in  the  pro- 
motion of  the  general  interest  of  the 
firm,  and  neither  is  entitled,  in  the 
absence  of  a  special  agreement,  to 
compensation  for  such  services  ;  nor 
can  either  partner  claim  compensation 
for  the  services  of  apprentices,  though 
their  board,  clothing,  and  other  nec- 
essary expenses,  are  proper  charges 
against  the  firm  ;  but  a  parmer  may 
claim  compensation  for  valuable  ser- 
vices rendered  by  his  child.     lb. 


PLEADING. 

See  Answee. 
Bill. 

Demurrer. 
Multifariousness. 
Parties. 
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POWERS. 

1.  A  power  entrusted  to  several, 
when  it  concerns  business  of  a  public 
or  judicial  nature,  may  be  exercised 
by  a  majority.  Chambers  v.  Perry,  17 
Ala.  726. 

2.  A  power  to  two  or  more,  coupled 
with  a  trust,  may  be  executed  by  the 
survivor.    Parsons  v.  Boyd,  20  Ala.  112. 

3.  One  having  a  life  estate  in  slaves, 
with  power, to  divide  them  among  his 
children  ss  he  maj'  see  fit,  may,  when 
the  deed  creating  the  power  points 
out  no  mode  for  its  execution,  execute 
the  power   by   deed  in  his   lifetime, 


with  a  stipulation  that  the  donee  shall 
suffer  him  to  retain  the  possession  dur- 
ing liis  life.  Strong's  Executors  v. 
Brewer,  17  Ala.  70C. 

4.  A  bequest  to  the  separate  use  of 
a  married  daughter,  by  a  widow  hav- 
ing a  life  estate  with  a  power  of  ap- 
pointment in  favor  of  her  children,  is 
a  good  execution  of  the  power.  Friend 
v.. Oliver,  27  Ala.  532. 

5.  Where  a  tenant  for  life,  with 
power  of  disposition  at  her  death,  as- 
serting that  she  intended  the  proper- 
ty for  her  only  daughter,  consulted  a 
lawyer,  to  ascertain  whether  it  was 
necessary  that  she  should  make  a  will, 
and  was  advised  by  him  tliatthe  prop- 
erty vested  in  her  absolutely  in  fee- 
simple  ;  and  relying  on  this  advice, 
she  made  no  disposition  of  the  prop- 
erty, as  it  was  alleged  she  would  other- 
wise have  done, — held,  that  these  facts 
did  not  amount  either  to  an  execution 
of  the  power  of  appointment,  or  to 
such  an  attempt  to  execute  it  as  chan- 
cery would  aid.  3Iitcliell  and  Wife  v. 
Denson,  29  Ala.  327. 

6.  Chancery  will  not,  on  the  ground 
of  mistake,  aid  or  supply  the  defective 
execution  of  a  statutory  power  ;  as 
where  the  deed  of  husband  and  wife, 
and  a  relinquishment  of  dower  by  the 
wife,  are  written  on  the  same  sheet  of 
paper,  and  the  officer's  certificate  of 
the  wife's  examination  and  acknowl- 
edgment is,  by  mistake,  written  under 
the  relinquishment,  and  thereby  made 
to  apply  to  it  instead  of  the  deed,^a 
court  of  equity  will  not,  on  the  ground 
of  mistake,  apply  the  certificate  to  tlie 
deed.  3IcBryde's  Heirs  v.  Wilkinson, 
29  Ala.  662. 


PRACTICE. 

I.  Appearance. 

II.  DiSMISS.AX. 

III.  Hearing. 

IV.  Issue  at  Law. 

V.  Rehearing. 

YI.  Transfer  of  Causes. 


I.  Appearance. 
1.  If  the  court  has  jurisdiction   of 
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the  subject-matter  of  the  suit,  the  ap- 
pearance of  the  defendant,  without 
objection,  gives  it  jurisdiction  of  liis 
person.  Harrison  ^*  Saunders  v.  Har- 
risson,  20  Ala.  629  ;  Byrd  v.  McDaniel, 
26  Ala.  582. 

2.  Where  husband  and  wife  are  de- 
fendants to  a  bill,  and  the  wite  is  a 
resident  of  this  State,  her  appearance 
by  solicitor  does  not  give  the  court 
jurisdiction  of  her  jjerson,  when  there 
has  been  no  service  of  subpoena  on 
the  husband, — no  plea,  answer,  or  de- 
murrer, filed  by  her  and  her  husband, 
or  by  either  of  them,  and  no  order 
that  she  might  answer  or  defend  sepa- 
rately, or  that  she  might  appear  by 
solicitor  or  in  any  other  manner. 
Boykin  v.  Rain,  28  Ala.  332. 

II.  Dismissal. 

3.  A  sole  plaintiff  may,  after  answer 
filed,  but  before  any  order  or  decree 
taken,  dismiss  his^  bill  at  his  own  cost, 
without  prejudice.     Howard  v.  Bugbee, 

25  Ala.  548.  (But  see  the  28th  rule  of 
chancery  practice,  which  took  effect 
on  the  1st  November,  1854.) 

4.  After  the  dismissal  of  a  bill  for 
want  of  prosecution,  the  chancellor 
has  no  jurisdiction  to  reinstate  it  at  a 
subsequent  term  ;  but  if  the  cause  is 
thus  reinstated,  and  the  defendant 
craves  an  appeal  from  the  order,  but 
afterwards  engages  in  the  defense,  he 
cannot  take  advantage  of  the  irregu- 
larity  on   error.     Byrd   v.   McDaniel, 

26  Ala.  582. 

5.  On  reversing  a  decree  in  favor  of 
the  plaintiff,  and  dismissing  his  bill, 
the  appellate  court  will  dismiss  with- 
out prejudice,  where  the  justice  and 
equity  of  the  case  may  seem  to  require 
it.  Lang's  Heirs  v.  Waring,  17  Ala. 
145.  (The  bill  was  dismissed  without 
prejudice,  in  the  following  cases  :  Mc- 
Cullough  and  Wife  v.  Walker  and  Wife, 
20  Ala.  389  ;  Larkins  v.  Biddle,  21  Ala. 
252  ;  Love  v.  Graham,  25  Ala.  187  ; 
Crabb's  Adm'r  v.  Thomas,  25  Ala.  212  ; 
Stiles  If  Co.  V.  Lightfoot,  26  Ala.  444.) 

6.  But,  where  the  plaintiff  has  had 
ample  opportunity  to  hunt  up  his  tes- 
timony, and  to  prepare  his  case  on  the 
merits,  the  dismissal  will  be  without 
reservation.  Riimbly  v.  Stainton  and 
Wife,  24  Ala.  712. 

7.  Where  husband  and  wife  are  im- 


properly joined  as  plaintiffs,  and  ob- 
jection is  raised  at  the  hearing  on  ac- 
count of  the  misjoinder,  the  chancellor 
may  either  allow  an  amendment,  or 
dismiss  the  bill  without  prejudice  to 
the  wife.  Miclian  and  Wife  v.  Wuatt, 
21  Ala.  813. 

8.  If  an  objection  is  raised  in  the 
court  below  for  the  want  of  proper 
parties,  and  the  plaintiff  refuses  to 
amend,  his  bill  may  be  dismissed 
without  prejudice.  Andrews  v.  Hobson's 
Adm'r,  23  Ala.  219. 

9.  When  a  bill  is  dismissed  without 
prejudice,  the  reservation  prevents 
the  decree  from  constituting  a  bar  to 
another  bill  founded  on  the  same  title, 
but  does  not  compromit  the  court  as 
a  judicial  determination  in  favor  of 
that  title.  Lang's  Heirs  v.  Waring,  25 
Ala.  625. 

10.  The  dismissal  of  a  bill,  which 
seeks  to  impeach  a  decree  on  the 
ground  of  fraud,  does  not  prejudice 
the  right  to  file  another  for  the  pur- 
pose of  sm'charging  and  falsifying  the 
account ;  but,  if  the  practice  were 
otherwise,  the  plaintiff's  laches,  in  fail- 
ing to  amend  his  bill,  would  be  a  good 
ground  for  refusing  to  modify  the  de- 
cree on  error,  so  as  to  dismiss  the  bill 
without  prejudice.  Cowan  and  Wife 
V.  Jones,  27  Ala.  317. 

11.  A  bill  will  not  be  dismissed  on 
error,  on  account  of  a  defect  which,  if 
it  had  been  raised  before  the  chancel- 
lor, might  have  been  remedied  by  an 
amendment.  Johnson  v.  Culbreath,  19 
Ala.  348  ;  Walker  and  Wife  v.  Smith,  28 
Ala.  569. 

III.  Hearing. 

12.  Although  the  answer  is  to  be 
taken  as  true  in  every  respect,  when 
the  cause  is  submitted  by  consent  on 
bill  and  answer  only  ;  yet,  where  the 
answer  admits  enough  to  sustain  a  de- 
cree for  the  plaintiff,  the  bill  should 
not  be  dismissed.  Lampley  v.  Weed  if 
Co.,  27  Ala.  621. 

IV.  Issue  at  Law. 

13.  Where  an  inquiry  as  to  compen- 
sation or  damages  does  not  involve 
much  complexity  of  facts  or  amoimts, 
an  issue  at  law  is  not  necessary,  but 
the  usual  practice  is  to  refer  the  mat- 
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ter  to  the  master.     Springle's  Heirs  v. 
Shields  4-  Pauldivg,  17  Ala.  29.5. 

14.  In  a  suit  for  the  partition  of  a 
slave,  if  the  defendant  denies  the  i)lain- 
tiffs  title,  and  sets  up  an  adverse  pos- 
session and  title  in  himself  in  severalty, 
this  is  no  reason  for  directinj^  an  issue 
at  law.     Smith  v.  Dunn,  27  Ala.  31.5. 

15.  In  a  suit  for  tlio  partition  of 
land,  where  the  plaintiff's  title  presents 
a  pure  question  of  law,  as  to  the  con- 
struction of  an  uncontroverted  deed, 
the  denial  of  his  title  in  the  answer 
is  not  a  sufficient  reason  for  directing 
an  issue  at  law ;  but,  where  the  an- 
swer denies  a  material  fact,  on  which 
the  plaintiff's  title  depends,  the  defend- 
ant is  entitled  to  a  jury  trial.  Horton 
V.  Sledge,  29  Ala.  478. 

16.  When  a  trial  at  law  is  necessary 
before  a  decree  for  partition  is  render- 
ed, the  proper  practice  is,  not  to  dis- 
miss the  bill,  but  to  stay  proceedings 
until  a  trial  at  law  can  be  had  ;  and  in 
ordering  the  trial  at  law,  the  defend- 
ant may  be  required  to  admit  an  ac- 
tual ouster.     lb. 

17.  An  order,  directing  an  issue  at 
law,  is  interlocutory  merely,  and  may 
be  set  aside  at  a  subsequent  term. 
Dabbs  V.  Dabbs,  27  Ala.  646. 

18.  Although  the  inheritance  is  con- 
cerned, a  new  trial  of  the  issue  may 
be  refused  to  the  heir,  notwithstand- 
ing the  erroneous  rulings  of  the  court 
trying  the  issue,  when  it  is  apparent, 
on  all  the  evidence  in  the  case,  that  a 
new  trial  should  have  been  awarded 
if  the  verdict  had  been  in  his  favor. 
lb. 

19.  Where  issues  at  law  are  direct- 
ed, to  try  the  validity  of  a  will  and  of 
a  deed  of  gift,  which  are  so  connected 
by  words  of  reference  that  the  deed 
cannot  be  held  invalid  if  the  will  is 
valid  ;  and  the  verdict  of  the  jury  es- 
tablishes the  validity  of  the  will, — the 
trial  of  the  other  issue  is  immaterial, 
and  its  regularity  will  not  be  looked 
to  on  error.     Ih. 

20.  Where  the  verdict  is  in  favor 
of  the  will,  and  the  court  erroneously 
renders  judgment  for  the  costs  against 
the  heir,  besides  certifjdng  the  costs 
to  the  chancellor,  by  whom  also  they 
are  decreed  against  the  heir,  the  error 
is  without  injury.     lb. 


V.  Reiiearin'o. 

21.  A  non-resident,  against  whom  a 
decree  has  been  rendered  without  ap- 
pearance or  personal  service,  may 
iile  a  petition  for  tiie  rehearing  of  tlie 
cause,  within  three  years  from  the 
rendition  of  the  decree,  although  he 
has  never  been  within  the  limits  of  the 
State.  Colomb  ^  Iselin  v.  Branch  Bank 
at  Mobile,  18  Ala.  454. 

22.  Tiie  petition,  in  such  case,  need 
only  set  forth  the  proceedings  in  the 
cause,  or  make  such  reference  thereto 
as  will  show  its  condition  ;  and  allege 
the  non-residence  of  the  petitioner, 
and  that  his  application  is  made  with- 
in three  years  from  the  date  of  the  de- 
cree,    lb. 

23.  A  decree,  predicated  on  the  de- 
fendant's default,  will  not  be  opened 
on  petition  for  rehearing,  because  the 
defendant's  failure  to  appear  and  an- 
swer, as  required  by  the  subpoena, 
was  under  the  supposition  that  the 
cause  did  not  stand  for  hearing  at  the 
first  term.  Reg,d  v.  Walker,  18  Ala. 
323. 

24.  Noi*  will  a  decree,  which  has 
been  fully  executed,  be  opened  on  the 
petition  of  one  who,  by  his  own  show- 
ing, had  no  interest  whatever  in  the 
subject-matter  of  the  controversy,  until 
long  after  its  termination.  Boykin  v. 
Kernochan,  24  Ala.  697. 

25.  If  it  is  desired  that  the  chancel- 
lor should  review  his  directions  to 
the  master,  the  party  who  supposes 
himself  aggrieved  by  the  master's  obe- 
dience to  those  instructions,  may  take 
exceptions,  and  thus  bring  the  point 
again  to  the  attention  of  the  chancel- 
lor ;  and  if  it  should  be  made  to  appear, 
on  the  argument  of  these  exceptions, 
that  the  justice  of  the  case  cannot  be 
reached  without  an  alteration  of  the 
decree,  the  chancellor  should  direct 
the  report  to  stand  over,  and  order 
a  rehearing  of  that  portion  of  the  de- 
cree containing  the  erroneous  instruc- 
tions.    Lang  V.  Brown,  21  Ala.  179. 

YI.  Transfer  of  Causes. 

26.  When  the  order,  transferring 
a  cause  from  the  orphans'  to  the  chan- 
cei-y  court,  assigns  no  reasons  for  the 
transfer,  but  the  record  discloses  a 
sufdcient  reason  ;  and  the  parties  after- 
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Avai-ds  appear,  and  proceed  with  the 
cause  without  objection, — a  mistake 
in  the  decree,  setting  forth  the  reason 
of  the  transfer,  does  not  affect  the 
jurisdiction  of  the  court,  and  is  not 
availalile  on  error.  McBroom^s  Adrn'rs 
V.  Mc Broom's  Creditors,  19  Ala.  173. 


PRAYER. 

See  Bills,  I,  2,  33-38. 

PROHIBITION. 

1.  The  supreme  court  has  a  discre- 
tionary power  to  grant  writs  of  prohi- 
bition to  all  inferior  courts  ;  but  the 
writ  should  never  be  granted,  except 
where  the  inferior  court  has  clearly  ex- 
ceeded its  jurisdiction  in  the  order 
complained  of,  and  there  is  no  other 
remedy  to  which  the  relator  can  re- 
sort.    Ex  parte  Smith,  23  Ala.  94. 

2.  The  writ  will  be  granted,  to  re- 
voke and  prevent  proceedings  under 
an  order  of  the  chancellor,  directing 
"that  a  receiver  be  appointed,"  and 
"that  it  be  referred  to  the  registrar  to 
appoint  a  tit  and  proper  person." 
(Chilton,  C.  J.,  and  Gibbons,  J.,  dis- 
senting, held  that  the  relator  should 
have  first  applied  to  the  chancellor,  by 
petition,  for  a  correction  or  modifica- 
tion of  the  order.)     lb. 

3.  The  writ  will  not  be  granted,  to 
compel  the  dissolution  of  an  injunc- 
tion on  the  filing  of  an  answer.  Ex 
parte  City  Council  of  31ontgomery,  24 
Ala.  98. 

4.  On  application  for  a  prohibition, 
the  bill  will  not  be  examined  and  con- 
strued with  the  same  degree  of  strict- 
ness as  to  technical  accuracy,  as  on 
demurrer  :  if  it  shows  that  the  court 
had  jurisdiction  of  the  i^arties,  and  of 
tlie  subject-matter,  (as  where  it  is  fil- 
ed against  a  trustee,  by  persons  who 
sliow  an  interest  in  the  trust  fund,  to 
prevent  its  waste  and  misapplication,) 
altliough  it  may  be  defective  in  some 
matter  which  might  be  supplied  by 
amendment,  the  writ  will  not  be 
awarded.     Exparte  Walker,  2.5  Ala.  81. 

5.  Altliough  the  bill  may  be  fatally 
defective  in  necessary  averments,  may 


abound  in  imperfections,  and  may  be 
filed  in  a  district  in  which  the  defend- 
ants are  not  liable  to  be  sued  ;  yet 
these  are  matters  of  defense,  and  can- 
not be  reached  bj'  prohibition.  Ex 
parte  Greene  and  Graham,  29  Ala.  52. 

6.  The  writ  will  not  be  awarded  to 
the  chancellor,  to  restrain  proceedings 
in  an  injunction  suit,  when  it  does  not 
appear  that  he  has  done  any  act,  or 
made  any  order  in  the  premises,  show- 
ing that  he  does  or  will  entertain  the 
cause  ;  the  injunction  having  been 
granted  by  another  judicial  ofiQcer. 
lb. 


QUIA  TIMET. 

1.  A  bill  quia  timet  maybe  maintain- 
ed by  remainder-men,  to  protect  their 
ultimate  interest  in  slaves  which  have 
been  conveyed  absolutely  by  the  ten- 
ant for  life  to  persons  who  claim  the 
entire  interest.  Lyde  v.  Taylor,  17 
Ala.  270. 

2.  It  also  lies  in  favor  of  such  re- 
mainder-men, where  the  slaves  have 
been  wrongfully  sold  by  one  claiming 
to  act  as  administrator ,  and  are  adverse- 
ly held  by  the  purchaser ;  and  to 
such  a  bill  the  vendor  may  be  made  a 
defendant.  Ramey  v.  Green,  18  Ala. 
771. 

3.  But  a  remainder-man  cannot  com- 
plain of  a  trespass  upon  the  tenant  for 
life,  unless  such  trespass  in  som.e  way 
endangers  his  remainder.  Land  and 
Wife  V.  Cowan,  19  Ala.  297. 

4.  An  allegation  in  the  bill,  that  one 
of  the  defendants  seized  upon  the 
slaves,  and  took  them  from  and  out  of 
the  possession  of  the  tenant  for  life  ; 
and  that  he  has  ever  since  exercised, 
and  still  claims  to  exercise  full  control 
over  them,  and  has  placed  them  in  the 
possession  of  another  defendant,  who 
still  retains  them, — does  not  warrant 
the  presumption  that  he  took  them  as 
a  trespasser,  or  that  he  holds  them 
otlierwise  than  in  subordination  to  the 
true  title.     lb. 


• « •a^  ^  >  » 


RECEITER. 
1.  A  receiver  can  only  be  appointed 
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by  the  cliancol]or,\v]io  cannot  delcf^atc 
that  power  to  tlic  rej^ibtrar  and  niaatcr. 
Ex  parte  Smith,  211  Ala.  9t. 

2.  An  order  oftlie  chancellor,  direct- 
ing "that  a  receiver  be  appointed," 
and  "that  it  be  referred  to  the  regis- 
trar to  apjjoint  a  fit  and  proper  per- 
son," is  a  nullity  ;  and  the  writ  of  pro- 
hibition will  be  awarded  by  the  su- 
preme court,  to  revoke  and  prevent 
proceedings  under  it.  (Chilton,  G.  J,, 
and  GiEBONS,  J.,  dissenting)     lb. 

3.  The  appointment  of  a  receiver  is 
a  matter  of  discretion  with  the  chan- 
cellor ;  and  where  the  creditors  of  an 
estate  file  a  bill  against  a  person  who, 
by  representing  himself  to  be  the  ex- 
ecutor, has  obtained  possession  of 
funds  belonging  to  it,  and  who  is  al- 
leged to  be  insolvent,  a  receiver  is 
properly  appointed.  Exparte  Walker, 
25  Ala.'Sl. 


EEDEMPTION  OF   REAL   ESTATE. 

I.  Of  the  Right  op  Redemptton. 

II.  Of  the.  Pleadings,  Practice,  and 
Decree. 

As  to.a  mortgagor's  right  of  redemp- 
tion, see  Mortgages,  IV. 


I.  Of  the  Right  of  Redemption. 

1.  A  creditor,  under  whose  judgment 
the  land  was  sold,  has  the  statutory 
right  to  redeem.  Freeman  ^  Warren 
V.  Jordan,  17  Ala.  500. 

2.  But  a  creditor,  whose  judgment 
was  rendered  by  a  justice  of  the  peace 
in  another  State,  is  not  within  the 
statute.     lb. 

3.  A  judgment  creditor  by  confes- 
sion, if  bona  fide,  is  entitled  to  redeem  ; 
but  the  purchaser  may,  at  his  peril, 
compel  a  resort  to  equity,  to  establish 
the  bona  fides  of  the  debt.  Couthway  v. 
Berghaus,  25  Ala.  393. 

4.  If  the  judgment  was  confessed 
before  the  expiration  of  the  time  al- 
lowed for  redemption,  though  after 
the  sale,  the  creditor  may  redeem.     Jb. 

5.  Where  the  sheriff  pays  the  amount 
due  on  an  execution  in  his  hands,  but 
no  entry  of  satisfaction  is  made  of  re- 
cord, and  the  parties  to  the  judgment 


waive  their  riglit  to  insist  on  the  pay- 
ment as  a  discharge, — if  tlio  plaintiff 
afterwards  transfers  the  judgment  to 
the  sheriff,  the  latter  may  redeem. 
Moorieij  (^  Black  v.  Parker,  18  Ala.  708. 

6.  If  the  lands  are  sold  under  a  de- 
cree of  foreclosure  in  chancery,  a  judg- 
ment creditor  may  redeem  before  the 
confirmation  of  the  sale,  when  the 
purchaser  lias  paid  the  price,  and  re- 
ceived the  registrar's  deed.  Jones  ^ 
Blair  v.  Burden,  20  Ala.  382. 

7.  The  death  of  the  judgment  debtor, 
after  the  sale  under  decree,  does  not 
affect  a  judgment  creditor's  right  to 
redeem.     lb. 

8.  A  purchaser  who  would  prevent 
a  redemption  by  a  judgment  creditor, 
by  crediting  the  debtor  with  the 
amount  proposed  to  be  advanced,  must 
also  be  a  judgment  creditor.     lb. 

9.  The  purchaser  has  not  six  months, 
within  which  to  make  his  election,  but 
must  make  it  within  a  reasonable 
time,  must  notify  the  creditor  of  his 
election,  and  tender  a  compliance  : 
merely  saying  that  he  will  pay  the 
sum  and  retain  the  land,  without  offer- 
ing to  pay,  or  securing  the  payment, 
amounts  to  nothing.  Couthway  v.  Berg- 
haus, 25  Ala.  393. 

10.  The  purchaser  at  sheriff's  sale, 
on  receiving  the  sheriff's  deed,  be- 
comes the  absolute  owner,  and  is  enti- 
tled to  the  rents  and  profits  on  entering 
into  possession  ;  and  nothing  is  left 
in  the  debtor,  or  his  judgment  credi- 
tor, but  the  naked  right  of  redemptiftn, 
which  must  be  asserted  in  the  time 
and  manner  prescribed  by  the  statute. 
Spoor  V.  Phillips,  27  Ala.  193. 

11.  The  right  to  redeem  is  not  per- 
fect, and  cannot  be  enforced  in  equity, 
until  there  has  been  either  a  full  perr 
formance  by  the  plaintiff  of  all  the 
statutory  requisitions,  or  a  valid  and 
sufficient  excuse  for  his  non-perfor- 
mance, without  any  fault  or  neglect 
on  his  own  part.     lb. 

12.  A  mortgagor's  statutory  right  of 
redemption  is  a  mere  equitable  right, 
which  can  only  be  enforced  against  an 
unwilling  purchaser  iu  a  court  of 
equity  :  the  mere  tender  of  the  neces- 
sary sura  does  not  reinvest  him  with 
the  legal  title.  Smith  v.  Anders,  21 
Ala.  782. 

13.  The  statute  does  not  authorize 
a  redemption  of  lands  sold,  since   its 
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passage,  under  a  judgment  rendered 
in  one  of  the  Federal  courts  prior  to 
its  passage.  Beck  v.  Burnett,  22  Ala. 
822. 

II.  Of  the  Pleadings,  Practice,  and 
Decree. 

14.  When  the  judgment  debtor  files 
a  bill  to  redeem,  he  must  allege  that 
he  delivered  possession  to  the  pur- 
chaser without  suit,  or  that  the  latter 
consented  to  his  retention  of  posses- 
sion as  tenant.  Sandford  v.  Ochtalomi, 
23  Ala.  669  ;  PaulUng  v.  Meade,  23  Ala. 
505. 

15.  An  allegation  in  these  words  : 
"Your  orator  further  showeth  unto 
your  honor,  that  at  said  sale  of  said 
lands,  C.  S.,  well  knowing,  as  was  the 
fact,  that  the  same  were  sold  as  the 
property  of  your  orator,  became  the 
purchaser  thereof,  at  and  for  the  sum 
of  about  $900  ;  that  said  S.,  immedi- 
ately' thereafter,  with  the  consent  of 
your  orator,  took  possession  of  the 
lands  aforesaid,  and  received  from  the 
sheriff  a  deed  therefor  in  due  form," — 
held  a  sufficient  averment  of  the  de- 
livery of  possession  without  suit. 
Bondurant  v.  Sibley's  Heirs,  29  Ala.  570. 

16.  When  a  judgment  creditor  files 
a  bill  to  redeem,  he  must  allege  a  ten- 
der of  the  amount  of  the  purchaser's 
bid,  with  ten  per  cent,  thereon,  and  an 
offer  to  credit  his  judgment  with  the 
further  sura  of  ten  per  cent,  on  the 
amount  of  the  bid.  PaulUng  v.  Meade, 
23  Ala.  505. 

17.  Where  the  plaintiff's  judgment 
was  confessed,  and  he  alleges  that  he 
was  a  bond-fide  creditor  at  the  time  of 
its  confession,  and  exhibits  an  exem- 
plification of  the  record,  showing  that 
it  was  founded  on  a  note  bearing  date 
anterior  to  the  defendant's  purchase, 
the  allegations  are  sufficient,  without 
Betting  out  the  particulars  of  the  con- 
sideration of  the  note.  Couthway  v. 
Berghaus,  25  Ala.  393. 

18.  If  the  purchaser  does  not  deny 
the  existence  of  the  indebtedness  on 
which  the  judgment  was  confessed, 
but  professes  ignorance  of  it,  and 
avers  that  he  had  offered  to  pay  the 
amount  of  the  judgment  and  retain 
the  land,  proof,  by  "one  witness,  of  his 
declaration  "that  he  had  satisfied  him- 
self the  judgment  was  good,  and  that 


the  right  to  redeem  under  it  existed," 
is  sufficient,     lb. 

19.  A  tender  under  a  valid  judgment, 
which  is  afterwards  reversed  on  error, 
does  not  entitle  the  creditor  to  redeem 
under  another  judgment  recovered- 
on  the  same  cause  of  action  after  the 
expiration  of  two  years.  Barringer  v. 
Burke,  21  Ala.  765. 

20.  Where  the  lands  are  purchased 
by  the  trustee  of  a  married  woman, 
and  held  in  trust  for  her,  a  tender  may 
be  made  to  the  trustee,     lb. 

21.  Where  the  legal  title  is  in  a 
naked  trustee,  who  has  no  interest 
whatever  in  the  land,  and  is  a  non- 
resident ;  while  the  cestui  que  trust, 
who  can  control  the  title,  is  in  posses- 
sion, and  in  perception  of  the  rents 
and  profits, — the  tender  maj'  be  made 
to  the  latter.  Couthivay  v.  Berghaus, 
25  Ala.  393. 

22.  Although  an  agent  to  make  a 
tender  cannot  delegate  his  authority 
to  another,  yet  he  may  make  the  ten- 
der by  letter  sent  by  the  hands  of 
another.     lb. 

23.  If  the  purchaser  only  objects  to 
the  amount  tendered,  and  declares 
that  he  is  not  satisfied  that  the  plaintiff 
is  a  bona-fide  creditor,  he  cannot  after- 
wards raise  an  objection  to  the  au- 
thority of  the  person  through  whom 
the  tender  was  made,  nor  to  the  suf- 
ficiency of  the  tender  because  made 
in  bank-notes.     lb. 

24.  Nor  can  he  object  in  his  answer 
to  the  authority  of  the  person  through 
whom  the  tender  was  made,  unless  he 
objected  to  the  tender  on  that  ground 
when  it  was  made.  Lampley  v.  Weed 
if  Co.,  27  Ala.  621. 

25.  If  the  bill  does  not  show  that  a 
tender  was  made  before  it  was  filed,  a 
tender  in  it  is  not  sufficient,  unless 
the  bill  also  shows,  in  connection  with 
such  offer,  a  valid  and  sufficient  excuse 
for  the  failure  to  make  a  tender  before 
it  was  filed.  Spoor  v.  Pkillips,  27  Ala. 
193.  (Correcting  first  head-note  to 
Freeman  ^  Warren  v.  Jordan,  17  Ala. 
500.) 

26.  Where  the  action  of  the  court  is 
necessary  to  ascertain  what  sum  is  to 
be  paid,  an  offer  in  the  bill  to  pay  such 
sum  as  the  chancellor  may  decree,  and 
to  bring  the  same  into  court,  is  suffi- 
cient. Freeman  if  Wairen  v.  Jordan, 
17  Ala.  500. 
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27.  It  is  error  to  decree  that  tlie 
purchaser  convey  the  land  by  quit- 
claim deed,  since  he  may  have  acfpiir- 
ed  some  other  interest  tlian  that  wliich 
passed  by  the  sale,  while  the  statute 
only  authorizes  a  redemption  of  "the 
interest  that  may  have  been  sold." 
Weathers  v.  Spears,  27  Ala.  455. 

28.  The  purchaser  is  entitled,  on  de- 
cree of  redemption,  to  ten  per  cent, 
interest  on  his  purchase-money  until 
the  tender  and  refusal,  and  to  eight 
per  cent,  afterwards.     lb. 

29.  If  he  has  extinguished  a  prior 
incumbrance  on  the  land,  he  should 
be  allowed  the  amount  paid  by  him, 
with  interest.  Couthway  v.  Berghaus, 
25  Ala.  393. 

30.  Rents  and  proBts,  accruing  be- 
fore a  tender  and  refusal,  may  be  set 
off  against  improvements  made  ;  but, 
if  they  exceed  the  value  of  the  im- 
provements, the  purchaser  is  not  lia- 
ble for  the  excess  :  he  is  liable  only 
for  rents  and  profits  accruing  after  the 
tender.  Weathers  v.  Spears,  27  Ala. 
455. 

31.  The  purchaser's  liability  for 
rents  and  profits,  except  "by  way  of 
offset  to  the  improvements  made," 
does  not  arise  until  he  is  put  in  default. 
Spoor  V.  Phillips,  27  Ala.  193. 

32.  If  no  tender  is  made  to  the  pur- 
chaser in  his  lifetime,  he  is'not  in  de- 
fault at  his  death ;  and  if,  upon  his 
dying  intestate,  a  judgment  creditor 
files  a  bill  for  redemption  against  his 
personal  representative  and  minor 
heirs,  a  tender  in  the  bill,  without  the 
payment  of  the  money  into  court,  does 
not  put  the  defendants  in  default ;  and 
no  decree  can  be  rendered  against 
them  for  the  rents  and  profits.    lb. 


REFORMATION    OF    WRITTEN 
INSTRUMENTS. 

1.  A  deed,  executed  by  a  father  to 
his  married  daughter,  will  be  reformed 
in  equit}',  as  against  the  judgment 
creditors  of  her  husband,  when  through 
the  mistake  of  the  attorney  by  whom 
it  was  drawn,  it  fails  to  accomplish 
the  grantor's  intention  to  secure  the 
property  to  the  sole  and  separate  use 
of  the  grantee  ;  but  a  bill  for  this  pur- 
pose should  be  filed  by  the  grantee, 


and'not  by  her  trustee.    Stone  v.  Hale, 
17  Ala.  557. 

2.  A  deed  of  gift,  drawn  by  the  grant- 
or himself,  and  which,  by  rouson  of 
his  ignorance  of  the  law,  fails  to  ex- 
press his  intention,  may  be  reformed 
in  equity.  Larlcinsv.liiddle,  21  Ala.  252. 

3.  Where  a  mistake  in  a  deed  is 
shown  by  clear  and  satisfactory  proof, 
equity  will  reform  it,  and  decree  an 
account  against  a  party  who,  with 
notice  of  the  mistake,  purchased  the 
property  conveyed,  and  holds  it 
against  the  rightful  owner.  Whitehead 
V.  Brown,  18  Ala.  682. 

4.  But,  where  the  donor  is  the  only 
witness  who  testifies  to  the  alleged 
mistake  in  the  deed,  and  his  testimony 
is  confused  and  contradictory,  a  refor- 
mation will  be  refused.  Loclchart  and 
Wife  V.  Cameron,  29 Ala.  355.  (A  refor- 
mation was  also  refused,  because  there 
was  not  sufficient  proof  of  the  mistake, 
in  Rurably  v.  Stainton  and  Wife,  24  Ala. 
712.) 

5.  Where  the  bill  alleged,  that  the 
donor  intended  to  convey  the  proper- 
ty "to  the  sole  and  separate  use  and 
behoof  of  his  daughter,  and  of  any 
children  she  might  have,  so  that  it 
should  not  be  subject  to  any  rights, 
debts,  or  engagements  of  any  husband 
whom  she  might  marry,  and  at  her 
death  should  be  the  property  of  her 
children ;"  while  the  proof  was,  that 
he  "intended  to  bind  the  property  to 
her  and  her  children  forever," — "never 
intended  it  to  be  subject  to  any  man's 
debts," — "intended  that  it  should  go 
to  her  children  at  her  death," — "gave 
it  to  her  and  her  heirs," — "intended  to 
entail  the  property  on  her  and  her 
children," — "made  the  deed  to  her, 
and  considered  the  girl  her  property," 
— Ae/J,  that  the  variance  was  fatal.     Ih. 

6.  Equity  will  decree  the  reforma- 
tion of  a  written  instrument,  which, 
through  mistake,  or  from  the  ignorance 
or  want  of  skill  of  the  draftsman,  or 
from  any  other  cause,  fails  to  express 
the  true  agreement  between  the  par- 
ties ;  but,  if  the  instrument  expresses 
the  real  agreement  of  the  parties,  a 
reformation  will  not  be  decreed  be- 
cause they  were  mistaken  as  to  its 
legal  consequences.  Larkins  v.  Bid- 
die,  21  Ala.  252  ;  Trapp  ^  Hill  v.  Moore 
^  Border,  21  Ala.  693. 

7.  A  deed  of  trust,  executed  by  a 
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debtor  for  the  protection  of  certain 
creditors  and  sureties,  including  cer- 
tain notes,  on  which  one  of  the  bene- 
ficiaries was  supposed  to  be  bound  as 
Buret3%  and  so  describing  them,  under 
the  belief  that,  if  the  beneficiary  was 
not  bound,  the  misdescription  would 
exclude  the  holder  from  any  benefit 
Tiuder  the  deed, — reformed  oii  proof 
of  the  mistake,  and  of  the  grantor's 
intention  to  secure  the  beneficiary  and 
not  the  notes.  Tvapp  t^  Hill  v.  3Ioore 
^-  Border,  21  Ala.  693. 

8.  An  ante-nuptial  contract,  which 
was  drawn  by  the  husband  himself, 
and  which,  through  his  fraud  or  mis- 
take, does  not  include  all  the  property 
which  was  intended  to  be  secured  to 
the  separate  use  of  the  wife,  will  be 
reformed  on  her  application.  Love  v. 
Graham,  25  Ala.  187. 

9.  Where  the  wife  files  a  bill  against 
her  trustee  and  certain  judgment 
creditors  of  her  husband,  for  the  refor- 
mation of  a  deed  which  was  intended 
to  convey  the  property  to  her  sole 
and  separate  use  ;  and  decrees  pro 
confesso  are  taken  against  all  the  defend- 
ants except  the  trustee,  who  avers  his 
ignorance  of  the  alleged  mistake, — the 
clear  and  direct  testimony  of  one  wit- 
ness is  sufficient  to  authorize  a  refor- 
mation of  the  deed.  Godwin  v.  Yonge, 
22  Ala.  553. 

10.  The  trustee,  in  such  case,  hav- 
ing taken  upon  himself  the  execution 
of  the  trust,  cannot  allege  fraud  in  the 
execution  of  the  deed,  as  a  defense  to 
the  relief  sought  by  the  bill.     lb. 

11.  Where  the  vendor  filed  a  bill, 
asking  a  reformation  of  his  title-bond 
in  the  description  of  the  land,  and  an 
injunction  against  an  action  at  law  on 
the  bond  ;  and  the  proof  showed  that 
the  land  was  misdescribed  bj^  mistake, 
and  that  the  vendor  did  not  have  title 
to  the  land  which  he  intended  to 
sell, — the  bond  was  reformed,  but  the 
action  at  law  was  not  enjoined  ;  and  it 
was  expressly  declared  by  the  decree, 
that  the  purchaser  might,  at  his  elec- 
tion, either  proceed  with  his  action  at 
l^jv,  or  dismiss  it  and  institute  pro- 
ceedings for  a  rescission  of  the  con- 
tract ;  and  further,  that  if  he  elected  to 
proceed  with  his  action,  it  should  be 
considered  in  all  respects  an  action 
on  the  bond  as  reformed.  Reese  v. 
Kirk,  29  Ala.  406. 


12.  Two  adjacent  land  proprietors, 
owning  the  two  sub-divisions  of  a  frac- 
tional section,  ran  their  division  fence, 
by  mutual  mistake,  along  a  line  which 
they  erroneously  supposed  to  be  the 
boundary  of  their  respective  tra,cts, 
and  cleared  and  cultivated  the  lands 
up  to  the  division  fence  for  four  or 
five  years,  when  one  sold  and  convey- 
ed his  tract  to  a  third  person  ;  and  on 
the  discovery  of  the  mistake,  the  other 
proprietor  filed  a  bill  against  him  and 
the  purchaser,  asking  a  reformation  of 
the  deed  according  to  the  suppos- 
ed common  boundary.  Held,  that  he 
was  not  entitled  to  the  relief  sought. 
Teakle  v.  Teakle,  29  Ala.  403. 

13.  A  will  cannot  be  reformed  in 
equity,  so  as  to  make  it  create  a  sepa- 
rate estate  in  a  married  woman,  on 
proof  of  an  agreement,  prior  to  her 
marriage,  between  her  intended  hus- 
band and  her  father,  who  was  the  tes- 
tator, that  the  will  of  the  latter  should 
exclude  the  husband's  marital  rights. 
Machem  v.  Machem,  28  Ala.  374. , 

14.  Where  a  lease  of  real  estate,  be- 
longing to  the  State  Bank,  is  executed 
in  the  name  of  the  assistant  commis- 
sioner, and  the'rent  reserved  is  to  be 
l^aid  to  the  bank,  equity  will,  it  seems, 
decree  a  reformation  of  the  contract 
against  the  bank.  Douglass  Sf  Easton 
V.  Branch  Bank  at  Mobile,  19  Ala.  659. 

As  to  the  reformation  of  deeds  ab- 
solute on  their  face,  on  parol  proof 
that  they  were  intended  to  operate 
only  as  mortgages,  see  Mortgages, 
5-24. 


REHEARING. 

See  Practice,  Y. 


REMEDY  AT  LAW. 
See  JuRisDicTiox,  5-26. 

«.^»-.« 

RESCISSION  OF  CONTRACTS. 

1.  Mere  inadequacy  of  consideration, 
of  itself,  and  disconnected  from  all 
other  facts,  is  not  a  sufficient  ground 
for   rescinding  a  contract,  or  granting 
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relief  against  it  in   equity.     Judge  v. 
Wilkins,  19  Ala.  7G5. 

2.  Although  a  court  of  equity  will 
sometimes  interfere,  in  peculiar  cases, 
to  prevent  fraud,  or  relievo  against 
mistakes  ;  yet  it  will  not  relieve  a  pur- 
chaser at  execution  sale  from  the  con- 
sequences of  his  own  folly  or  temerity, 
when  he  purchased  with  knowledge 
that  the  property  was  under  deed  of 
trust,  and  after  the  sale  had  been  for- 
bidden by  the  trustee.  O'Neal  v.  Wil- 
son, 21  Ala.  288. 

3.  If  the  plaintiff  in  execution  pui*- 
chases  at  the  sheriffs  sale,  after  hav- 
ing indemnified  the  sheriff,  and  with 
notice  of  a  defect  in  the  title,  he  can- 
not be  relieved  of  his  purchase  in 
equity,  after  paying  off  a  recovery 
had  against  him  by  the  true  owner. 
McCartney  v.  King,  25  Ala.  681. 

4.  If  an  executor  purchases  land  be- 
longing to  his  testator's  estate,  at  a 
public  sale  made  by  himself  and  his 
co-executors,  under  a  mistake  of  law 
as  to  the  power  of  sale  conferred  on 
them  by  the  will,  he  cannot  be  reliev- 
ed of  his  purchase  in  equity.  Bill  v. 
Shahan,  25  Ala.  694. 

5.  Courts  of  equity  grant  relief 
against  conveyances  obtained  by  mis- 
representation or  mistake  ;  and  if  the 
parties  occupy  a  relation,  from  which 
naturally  springs  an  unusual  degree 
of  confidence,  affection,  or  sense  of 
duty,  the  utmost  degree  of  good  faith 
is  required  from  the  party  in  whom 
the  trust  is  reposed,  and  he  mustshow 
that  the  contract  is  in  every  respect 
just,  fair,  and  equitable.  Boney  v. 
Hollingm'orth,  23  Ala.  690. 

6.  Where  a  father  executed  to  his 
sons  a  conveyance  of  certain  lands, 
but  filed  it  away  among  his  papers, 
and  never  delivered  it ;  and  the  sons, 
after  their  father's  death,  obtained  from 
their  sister  a  voluntary  relinquishment 
of  her  interest  in  the  laiids,  by  repre- 
senting to  her  that  their  father,  on 
his  death-bed,  had  declared  it  to  be 
his  intention  that  they  should  have 
the  lands, — the  relinquishment  was 
set  aside,  because  the  grantees  failefl 
to  show  that  they  had  stated,  fully 
and  fairly,  their  father's  dying  decla- 
rations,    lb. 

7.  A  contract  of  sale,  made  under  a 
mutual  mistake  as  to  the  vendor's  title, 
•will  be  rescinded  at  the  instance   of 


the  purchaser,  if  he  seeks  a  rescission 
wltiiin  a  reasonable  time,  abandons 
the  possession  of  the  land,  and  deliv- 
ers or  offers  to  deliver  it  to  tiie  vendor. 
Smiik  V.  Robertson,  23  Ala.  312. 

8.  Tlie  riglit  to  a  rescission,  in  such 
case,  does  not  depend  on  the  ijayment 
or  tender  of  the  purchase-money,  nor 
upon  the  vendor's  insolvency,  but 
upon  the  promptness  with  which  a 
rescission  is  sought,     lb. 

9.  But  an  innocent  mistake,  which 
the  defendant  offered  to  correct  be- 
fore the  bill  was  filed,  is  no  ground 
for  a  rescission,  when  the  bill  proceeds 
on  the  ground  of  fraud.  Williams  v. 
Sturdevant,  27  Ala.  598. 

10.  Suspicion  of  fraud  on  the  part 
of  the  defendant,  coupled  with  gross 
inadequacy  of  price,  and  the  pressure 
of  pecuniary  embarrassment  on  the 
part  of  the  plaintiff,  is  sufficient  to  in- 
duce a  covu't  of  equity  to  rescind  a  con- 
tract of  sale.  Lester  v.  Mahan,  25 
Ala.  445. 

11.  The  contract  in  this  case  was 
rescinded,  on  proof  that  the  plaintiflf, 
wlrose  property  was  levied  on,  and 
about  to  be  sold  under  execution,  sold 
his  farm  to  defendant,  received  a  part 
of  the  price  in  cash,  and  for  the  resi- 
due accepted  a  deed  from  defendant 
to  a  tract  of  land  lying  in  Georgia, 
which  plaintiff  had  never  seen,  and 
which  was  not  worth  more  than  one 
half  of  the  amount  at  which  it  was 
estimated  in  the  transaction.     lb. 

12.  A  misrepresentation  by  the  ven- 
dor, as  to  the  existence  of  a  material 
fact,  which  constituted  an  inducement 
to  the  contract,  and  on  which  the 
purchaser  had  a  right  to  rely,  entitles 
the  injured  party  to  a  rescission  of 
the  contract ;  and  it  is  immaterial,  in 
such  case,  whether  the  misrepresent- 
ation was  fraudulently  or  innocently 
made.  Read  v.  Walker,  18  Ala.  323  ; 
Lanier  v.  Hill,  25  Ala.  554. 

13.  And  this,  whether  the  contract 
is  executed  or  executor}'.  Foster  v. 
Gmsett's  Heirs,  29  Ala.  393. 

14.  An  honest  expression  of  opin- 
ion by  the  vendor,  as  to  the  location 
of  one  of  the  boundary  lines,  even 
though  erroneous,  is  not  such  a  mis- 
representation as  constitutes  a  fraud 
on  the  purchaser.  Stoiv  v.  Bozeman's 
Executors,  29  Ala.  397. 

15.  Where  a  conveyance  has  been 
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executed  and  accepted,  a  rescission 
will  not  be  decreed,  in  the  absence  of 
fraud  or  misrepresentation,  on  account 
of  a  mere  defect  in  the  title.  Lanier 
V.  Hill,  25  Ala.  5.o4  ;  Tliornpson'a  Adm'r 
V.  Christian,  28  Ala.  399. 

16.  It  was  held  in  this  case,  that  the 
pleadings  and  proof  showed  that  the 
purchaser  had  accepted  a  conveyance, 
because,  1st,  it  was  unreasonable  to 
suppose  that,  after  exhibiting  the  cau- 
tion manifested  by  other  facts  con- 
nected with  the  purchase,  he  would 
have  rested  for  so  long  a  period  (three 
years)  after  discovering  his  vendor's 
want  of  title,  without  any  written  evi- 
dence of  his  purchase,  when  the 
agreement  was  that  a  conveyance  "was 
to  be  executed  in  a  very  short  time  ;" 
2dly,  the  bill  did  not  allege,  positively 
and  explicitly,  that  he  never  accepted 
a  deed,  but  only  averred  that  the  ven- 
dor "never  complied  with  his  promise 
in  relation  to  the  title  to  said  land  ;" 
3dly,  he  executed  a  mortgage  on  the 
land,  of  even  date  with  the  notes  given 
for  the  purchase-money,  to  secure  the 
payment  of  the  notes,  and  recited 
therein  that  a  deed  had  been  executed 
to  him  ;  and,  4th,  the  registrar  report- 
ed, under  an  order  of  reference,  that 
he  had  constructive  possession  of  the 
land  by  reason  of  the  conveyance  to 
him.     lb. 

17.  On  discovering  a  defect  of  title, 
the  purchaser  may  elect,  either  to 
take  the  necessary  steps  to  entitle  him 
to  a  rescission  of  the  contract,  or  to 
sue  at  law  for  a  breach  of  the  cove- 
nant contained  in  the  title-bond.  This 
right  of  election  can  only  be  lost  by 
his  own  act  or  laches,  and  cannot  be 
exercised  by  any  court  for  him  ;  nor 
does  he  deprive  himself  of  it  by  bring- 
ing suit  on  the  title-bond,  in  which 
the  lands  are  by  mistake  incorrectly 
described,  and  by  defending  a  suit  in 
equity  for  the  correction  of  the  mis- 
take.    Reese  v.  Kirk,  29  Ala.  406. 

18.  Where  the  purchaser,  on  dis- 
covering that  one  fourth  of  the  land, 
including  the  dwelling-house  and  im- 
provements, was  public  land,  volun- 
taviiy  entered  it  before  h\k  notes  for 
the  purchase-money  were  due,  and 
then  insisted  on  a  rescission  of  the 
contract,  but  did  not  offer  to  restore 
the  land  ;  and  tlie  vendor,  in  reply  to 
the  proposition  to  rescind,  offered  to  ' 


credit  the  notes  for  the  purchase- 
money  with  a  much  larger  sum  thau 
the  costs  and  expenses  of  entering 
the  land,  which  the  purchaser  refus- 
ed,—AeW,  that  the  purchaser  was  not 
entitled  to  a  rescission  of  the  contract, 
but  was  entitled  to  a  credit  for  the 
costs  and  expenses  of  entering  the 
land.  Gallagher  v.  Witherington,  29 
Ala.  420. 

19.  The  purchaser's  right  to  rescind 
the  contract,  on  account  of  fraud  or 
misrepresentation  as  to  a  material 
fact,  may  be  waived  or  lost,  either  by 
an  affirmance  of  the  contract  after  the 
discovery  of  the  fraud,  or  by  the  fail- 
ure to  institute  proceedings  for  a  re- 
scission within  a  reasonable  time  after 
such  discovery.  Foster  v.  Gressett's 
Heirs,  29  Ala.  393. 

20.  What  is  a  reasonable  time,  with- 
in which  to  institute  proceedings  for 
a  rescission,  must  depend  on  the  cir- 
cumstances of  each  particular  case. 
Kei-n  V.  Burnham,  28  Ala.  428  ;  Foster 
V.  Gressett's  Heirs,  29  Ala.  393. 

21.  Where  the  purchaser  died,  about 
eight  months  after  the  sale,  without 
having  discovered  the  fraud  ;  and  hia 
heirs,  one  of  whom  was  still  a  minor, 
filed  a  bill  to  rescind  within  one  year 
after  the  discovery  of  the  fraud,  and 
within  four  years  after  the  sale, — held, 
that  this  was  sufficient  promptness. 
Foster  v.  Gressett's  Heirs,  29  Ala.  393. 

22.  But  where  the  purchaser,  who 
was  a  minor  at  the  time  of  the  sale, 
accepted  a  deed  for  the  land  after  at- 
taining his  majority,  and  with  knowl- 
edge of  the  fraud  ;  remained  in  posses- 
sion for  more  than  five  years  after  the 
discovery  of  the  fraud,  and  more  than 
seven  after  the  sale,  and  showed  no 
excuse  for  the  delay, — a  rescission  was 
refused  on  account  of  the  laches. 
Kern  v.  Burnham,  28  Ala.  428. 

23.  And  where  the  bill  was  filed 
thirteen  or  fourteen  years  after  the 
discovery  of  the  fraud,  alleging  that 
the  plaintiff  abandoned  the  land  on 
the  discovery  of  the  fraud,  bjit  showing 
no  act  on  hispart  which,  if  a  favorable 
fluctuation  in  the  price  had  made  it 
his  hiterest  to  enforce  a  specific  exe- 
cution of  the  contract,  would  have  pre- 
cluded him  from  doing  so, — the  laches 
was  held  fatal  to  relief,  on  demurrer 
for  want  ot  equity.  Askew  v.  Hooper, 
28  Ala.  634. 
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24.  If  the  vendor  has  no  title,  and 
cannot  procure  or  cause  one  to  bo 
made,  the  law  does  not  impose  on  the 
purchaser  the  useless  ceremony  of 
preparing  and  tendering  a  deed,  be- 
fore he  can  apply  to  equity  for  a 
rescission  of  the  contract.  Read  v. 
Walker,  18  Ala.  323.     , 

25.  The  insolvency  of  the  vendor 
constitutes  a  sufficient  excuse  for  the 
purchaser's  retention  of  possession, 
where  he  has  paid  the  purchase-money, 
and  expended  a  considerable  sum  in 
improvements.     lb. 

26.  What  is  a  sufficient  allegation  of 
the  vendor's  insolvency.     lb. 

27.  Where  the  vendor  removed 
from  the  State,  with  all  his  property, 
before  the  discovery  of  the  fraud, 
after  having  collected  one  half  of  the 
purchase-money,  and  having  transfer- 
red the  note  for  the  uncollected  bal- 
ance to  a  non-resident,  who  recovered 
judgment  upon  it,  and  was  trying  to 
collect  it ';  and  the  purchaser  having 
died  a  few  months  after  the  purchase, 
and  before  the  discovery  of  the  fraud, 
one  of  his  heirs  was  a  minor  when  the 
bill  was  filed, — held,  that  these  facts 
justified  the  retention  of  the  land,  and 
rendered  unnecessary  an  offer  to  re- 
scind before  filing  the  bill.  Foster  v. 
Gressett's  Heirs,  29  Ala.  393. 

28.  Where  the  heirs  of  the  purcha- 
ser seek  a  rescission,  under  circum- 
stances which  justify  their  retention 
of  possession,  they  are  entitled  to  a 
fair  allowance  for  any  improvements 
made  by  them  upon  the  land,  either 
before  or  after  the  filing  of  the  bill, 
which  were  absolutely  necessary  to 
render  tlie  possession  beneficial  and 
profitable,  such  as  necessary  fencing, 
and  all  indispensable  buildings  on  a 
plantation ;  and  are  chargeable  not 
only  with  the  rents,  but  with  any  de- 
terioration in  the  value  of  tlie  land 
caused  by  their  injurious  or  injudi- 
cious cultivation,     lb. 

29.  On  a  rescission  in  favor  of  the 
purchaser,  the  court  may  declare  the 
purchase-money  a  lien  on  the  land, 
and  order  that  the  land  be  sold  if  the 
money  be  not  refunded  by  a  given 
day.     Ih. 

30.  Where  the  purchaser  makes  out 
a  case  which  entitles  him  to  a  rescis- 
sion of  the  contract,  the  collection  of 
the  purchase-money  will  be  enjoined, 


without  regard  to  the  solvency  of  the 
vendor  ;  and  the  same  rule  obtains  as 
against  the  vendor's  assignee,  unless 
tlie  notes  were  mercantile,  and  passed 
in  the  course  of  trade  to  a  hona-Jide 
holder.     Lanier  v.  Hill,  25  Ala.  5.54. 


ROADS,  BRIDGES,  AND   FERRIES. 

1..  Chancery  has  jurisdiction,  to  en- 
join and  abate  a  public  nuisance,  caus- 
ed by  the  obstruction  of  a  public  road 
or  highway  ;  and  this  jurisdiction  is 
not  taken  away,  without  an  express 
provision  to  that  effect,  by  a  statutory 
grant  of  jurisdiction  to  the  corporate 
authorities  of  the  town  within  whose 
limits  such  nuisance  is  erected.  Hoole 
fy  Paullin  V.  Attorney-General,  22  Ala. 
190. 

2.  It  will  also  decree  a  perpetual  in- 
junction, at  the  suit  of  the  proprietor 
of  an  established  bridge,  against  the 
owner  of  a  neighboring  private  bridge, 
to  restrain  the  latter  from  permitting 
persons  to  pass  over  his  bridge  when 
subject  to  the  payment  of  toll  at  plain- 
tiff's bridge  ;  and  will  decree  a  pecu- 
niary 'compensation  foi'  the  losses 
already  sustained.  Harrell  ^  Croft  v. 
Ellsworth,  17  Ala.  576. 

3.  The  defend  ant,  in  such  case,  cannot 
call  in  question  the  plaintiff's  right  to 
the  enjoyment  of  his  franchise,  on  the 
ground  of  his  failure  to  perform  a 
condition  ann-exed  to  its  grant :  the 
commissioners'  court  only  can  ques- 
tion his  right  to  the  enjoyment  of  the 
franchise  on  that  ground.     lb. 

4.  H.,  being  the  owner  of  a  ferry 
across  the  Chattahoochie  river,  and 
having  opened  a  private  way  leading 
from  the  feriy  into  the  public  road  on 
this  side  of  the  river,  filed  a  bill 
against  A.,  to  abate  an  obstruction 
erected  across  said  road.  A.  answer- 
ed, averring  that  H.  had  previously 
obstructed  the  public  road  on  the 
Georgia  side  of  the  river,  so  as  to  di- 
vert public  travel  from  A.'s  ferry  to 
his  own,  and  tliat  the  alleged  obstruc- 
tion had  straightened  tlie  public  road, 
placed  it  on  better  ground,  and  been 
accepted  by  the  overseer  of  the  road. 
Held,  that  the  injunction  was  properly 
dissolved  on  this  answer.  Hillv.Ate- 
re«,  27  Ala.481. 
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SET-OFF. 

1.  In  the  absence  of  all  intervening 
equities,  or  peculiar  circumstances 
which  a  court  of  law  cannot  regard, 
the  law  of  set-off  is  the  same  in  equity 
as  at  law.  McKinley  v.  Winston,  19 
Ala.  301  ;  Cave  v.  Webb,  22  Ala.  583. 

2.  Where  an  action  at  law  is  found- 
ed on  a  debt  due  from  defendant  to 
plaintiff  individually,  defendantcannot 
set  off"  in  equity  a  debt  due  from  plain- 
tiff" to  a  firm  in  which  ih.Qj  are  both 
partners.  McKinley  v.  Winston,  19 
Ala.  301. 

3.  Where  the  purchaser  has  receiv- 
ed a  deed  from  his  vendor,  the  cove- 
nants of  which  are  broken  by  the  ex- 
istence of  an  outstanding  incumbrance, 
and  the  vendor  is  insolvent,  equity 
will  restrain  the  collection  of  so  much 
of  the  purchase-money  as  will  com- 
pensate for  the  injuries  resulting  from 
the  breach,  or  order  it  to  be  appro- 
priated to  the  extinguishment  of  the 
incumbrance  ;  but,  where  it  is  not 
shown  that  the  vendor  is  unable  to  re- 
spond in  damages  for  the  breach,  the 
purchaser  cannot  resist  a  suit  for  the 
foreclosure  of  his  mortgage  to  secure 
the  payment  of  the  purchase-money, 
by  setting  up  the  vendor's  breach  of 
covenant.  McLemore  v.  Mabson,  20 
Ala.  137. 

4.  Unliquidated  damages,  sounding 
in  tort,  are  not  the  subject  of  a  set-off", 
either  at  law  or  in  equity.  Pullicmv. 
Oicen  ^-  Russell,  25  Ala.  492. 

5.  Therefore,  a  vendor,  who  has  re- 
ceived full  payment  of  the  purchase- 
monej',  cannot  resist  a  specific  perfor- 
mance of  his  contract,  at  the  suit  of 
the  purchaser's  assignee,  on  the  ground 
that  the  purchaser  has  committed 
trespasses  on  his  other  lands,  and  is 
insolvent,     lb. 

6.  The  holder  of  endorsed  mercan- 
tile paper  before  maturity,  is  presum- 
ed to  have  acquired  it  bona  fide  and  for 
valuable  consideration,  and  is  not  af- 
fected by  any  set-off  or  other  equity 
existing  against  the  payee  or  other  in- 
termediate holder  ;  and  the  registra- 
tion of  a  deed  of  trust,  in  which  it  is 
secured,  docs  not  operate  as  construc- 
tive notice,  so  as  to  charge  him  with 
knowledge  of  its  recitals.  Minell  ^ 
Co.  V.  Reed,  26  Ala.  730.  " 

7.  A  purchaser   with   covenants   of 


warranty,  against  whom  a  judgment  is 
recovered  on  the  notes  given  for  the 
purchase-money,  and  who  is  after- 
wards evicted  from  the  land  under 
title  paramount,  may  enjoin  the  judg- 
ment in  equity,  wlien  the  estate  of  his 
vendor  is  insolvent,  and  the  defense 
coiild  not  have  been  made  at  law. 
Wray's  Adm'rs  v.  Furniss,  27  Ala.  471. 

8.  A  demand  for  unliquidated  dama- 
ges, arising  from  a  breach  of  covenant 
of  title,  may  be  set  off  in  equity  against 
a  note  founded  on  an  independent  con- 
sideration, when  the  estate  of  the  de- 
ceased vendor  is  insolvent ;  but,  to 
make  it  available  as  an  equitable  set- 
off" against  an  assignee  of  the  note,  it 
must  be  shown  to  have  accrued  before 
notice  of  the  assignment.     lb. 

9.  If  a  note  under  seal  is  assigned 
by  endorsement  after  maturity,  the 
assignee  takes  it  subject  ta  all  equita- 
ble defenses  existing  in  favor  of  the 
maker  prior  to  notice  of  the  assign- 
ment, whether  they  grow  out  of  the 
same,  or  out  of  a  different  transaction. 
(Walker,  J.,  d?'5A'e»fn)g,  held  that  the 
assignee  ought  to  be  protected,  where 
he  acquired  the  legal  title  by  endorse- 
ment without  notice  of  the  maker's 
equity.)  Carroll  v.  Malone,  28  Ala. 
521. 

10.  If  the  maker  of  a  note,  having 
an  equitable  set-off"  which  is  available 
against  an  assignee  after  maturity, 
executes  a  mortgage  to  the  assignee 
to  secure  the  paj^ment  of  the  note, 
this  does  not  estop  him  from  after- 
wards insisting  on  his  set-off".     lb. 

11.  The  mere  existence  of  mutual 
and  independent  demands  does  not 
authorize  the  interposition  of  equity 
to  set  them  off"  against  each  other  :  to 
warrant  the  interference  of  equity, 
there  must  be  circumstances,  from 
which  it  can  be  inferred  that  one  debt 
was  contracted  on  the  faith  of  the 
other  ;  or  that  there  was  an  agreement 
between  the  parties,  that  the  one 
should  be  discounted  from  the  other  ; 
or  there  must  be  some  intervening 
equity,  which  renders  the  interposi- 
tion of  that  court  necessary  for  the 
protection  of  the  demand  sought  to 
be  set  off".  Simmons  v.  Williams,  21  Ala. 
507. 

12.  An  administrator  de  bonis  non 
having  recovered  a  decree,  on  final 
settlement,  against  the   administrator 
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in  chief,  tlie  money  was  collected  un- 
der execution,  against  the  surety  on 
the  latter's  official  bond  ;  and  the  de- 
cree having  been  afterwards  reversed 
on  error,  the  surety  sued  at  law  to  re- 
cover the  money.  Held,  that  the  de- 
fendant could  not  enjoin  the  judgment 
at  law,  b}^  alleging  that  he  had  paid 
over  the  money  to  tlie  distributees  of 
the  estate,  some  of  wliom  were  insol- 
vent and  non-resident ;  that  he  had 
subsequently  recovered  another  de- 
cree against  the  administrator  in  chief, 
on  which  execution  had  been  issued 
and  returned  "no  property  ;"  and  that 
the  surety  had  been  indemnified  by 
his  principal.     lb. 


SPECIFIC  PERFORMANCE. 

I.  When  Equity    will  Decree   a 

Specific  Performance. 

1.  Generally. 

2.  Award. 

3.  Contracts  between  Husband  and 
Wife. 

4.  Parol  Gifts. 

5.  Parol  Sale  of  Lands. 

II.  Of  the  Pleadings  and  Proof. 

III.  Of  Compensation. 


I.  When  Equity  will  Decree  a  Spe- 
cific Performance. 

1.  Generally. 

1.  The  enforcement  of  the  specific 
execution  of  a  contract  is  not  a  mat- 
ter of  right  in  either  party,  but  a  mat- 
ter of  sound,  reasonable  discretion  in 
the  court ;  and  the  court  uniformly  re- 
fuses to  interfere,  except  where  such 
a  decree  would  be  strictly  equitable. 
Blackwilder  v.  Loveless,  21  Ala.  371. 

2.  This  discretion,  however,  is  not 
arbitrary  or  capricious,  but  is  regu- 
lated, as  nearl}^  as  may  be,  by  general 
rules.  Pulliam  v.  Owen  &■  Russell,  25 
Ala.  492. 

3.  A  contract,  founded  in  mutual 
mistake,  will  not  be  specifically  en- 
forced, when  it  would  materially  af- 
fect the  rights  of  the  defendant.  James 
V.  State  Bank,  17  Ala.  69. 

22 


4.  Where  the  contract  passes  neither 
the  legal  nor  the  equitable  title  to  a 
chattel,  a  specific  performance  will  not 
be  decreed  against  a  subsequent  as- 
signee of  the  legal  title,  although  he 
acquired  it  with  notice.  Maulden, 
Montague  ^  Co.  v.  Armistead,  18  Ala. 
500. 

5.  A  specific  performance  will  not 
be  decreed,  where  the  contract  is  in 
contravention  of  the  policy  of  the  pre- 
emption laws  ;  as  where  a  father  pro- 
cures his  son  to  enter  on  and  occupy 
a  tract  of  public  land,  for  the  purpose 
of  acquiring  a  pre-emption  right  to 
the  same,  under  an  agreement  that,  so 
soon  as  the  right  of  pre-emption  was 
perfected,  he  would  pay  for  the  land, 
and  the  son  should  convey  one  hdlf  of 
it  to  him.     Dial  v.  Hair,  18  Ala.  798. 

6.  It  requires  a  much  stronger  case 
on  the  part  of  the  plaintifi'  to  maintain 
his  bill,  than  on  the  part  of  the  de- 
fendant to  resist  it ;  for,  if  the  bargain 
be  hard  and  unconscionable,  or  if  its 
specific  execution  would,  under  all  the 
circumstances,  be  inequitable,  the 
chancellor  will  leave  the  parties  to 
their  legal  remedies.  Blackwilder  v. 
Loveless,  21  Ala.  371. 

7.  Where  plaintiff,  having  recover- 
ed a  judgment  against  defendant  for 
the  unlawful  detainer  of  certain  lands, 
which  were  worth  §300,  to  which  de- 
fendant claimed  title,  and  on  which 
he  had  a  growing  crop,  and  having  a 
writ  of  restitution  in  the  hands  of  the 
sheriff,  procured  defendant  to  enter 
into  a  contract,  by  which  defendant, 
in  consideration  of  plaintiffs  note  for 
§30,  and  the  retention  of  possession 
for  the  remainder  of  the  year, — a  period 
of  four  months  and  a  half, — promised 
to  deliver  up  the  land  at  the  expira- 
tion of  the  year,  and  executed  to  plain- 
tiff a  bond  for  titles, — the  specific  exe- 
cution of  the  contract  was  refused.    lb. 

8.  In  the  exercise  of  a  sound  dis- 
cretion, equity  will  refuse  to  enforce 
the  specific  execution  of  a  contract  in 
favor  of  one  party,  when  it  is  uncer- 
tain whether  he  can  fulfil  the  stipula- 
tions of  the  contract  on  his  own  part ; 
as  where  his  insolvency  renders  it 
doubtful  whether  he  woidd  be  able  to 
pay  his  share  of  the  purchase-money, 
or  to  repay  the  advances  made  by  de- 
fendant. Sims  V.  McEwens  Adm'r,  27 
Ala.  184. 
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9.  Where  the  alleged  contract  was, 
"that  upon  the  purchase  by  said  de- 
fendant of  said  lot  and  improvements, 
he  and  plaintiff  were  to  have  and  own 
jointly  all  the  estate  purchased  as 
aforesaid  ;  that  is  to  say,  said  defend- 
ant was  to  own  one  half  ot  said  prop- 
erty, and  plaintiff  one  half  of  said  prop- 
erty ;  plaintiff  to  superintend  the  erec- 
tion of  certain  brick  buildings,  as 
mentioned  in  the  deed  of  mortgage  on 
said  lots,  to  rei^ay  to  said  defendant 
the  moneys  by  him  paid  out  (with  in- 
terest thereon)  on  account  of  said  pur- 
chase, and  on  account  of  said  build- 
ings, and  for  all  provisions,  horses, 
and  mules,  furnished  by  him  for  the 
benefit  of  said  firm  ;  and  plaintiff  to 
take  charge  of  the  same  as  a  hotel,  and 
have  one  half  of  the  profits  thereof, 
and  one  half  of  the  rents  thereof,  and 
the  said  proceeds  to  be  applied  to  the 
payment  of  said  debt," — the  court  in- 
clined to  the  opinion,  that  a  specific 
performance  might  be  refused,  on  the 
ground  that  the  alleged  agreement 
was  too  vague  and  uncertain  ;  but  the. 
bill  was  dismissed  on  other  grounds. 
lb. 

10.  It  was  objected  in  this  case, 
that  the  uncertainty  in  the  terms  of 
the  contract  was  an  insuperable  ob- 
stacle to  its  specific  execution  ;  but 
the  court,  while  admitting  that  great 
certainty  and  precision  in  the  aver- 
ment and  proof  of  contracts,  whether 
verbal  or  written,  were  indispensable 
pre-requisites  to  their  specific  execu- 
tion, held  that,  in  view  of  the  loose- 
ness and  inaccuracy  of  language  which 
showed  that  the  parties  and  witnesses 
were  uneducated,  and  construing  the 
inartificial  expressions  of  the  parties 
by  their  subsequent  declarations  as  to 
the  meaning  which  they  attached  to 
the  words,  the  terms  of  the  contract 
■were  sufficiently  certain.  Andrews  v. 
Andrews,  28  Ala.  432. 

11.  It  is  animquestioned  doctrine  of 
equity,  that  only  those  contracts  which 
■are  fair,  just  and  reasonable,  will  be 
specifically  enforced.     lb. 

12.  When  the  inadequacy  of  con- 
sideration shows  that  the  contract  is 
unfair,  inequitable,  or  unconscionable, 
even  though  it  might  not  be  sufficient 
to  induce  a  court  of  equity  to  rescind 
or  set  aside  an  executed  contract,  a 
epecific  performance  will  be  refused.  lb. 


13.  Generally,  equity  will  not  spe- 
cifically enforce  contracts  concerning 
personal  property,  because  there  is 
a  remedy  at  law  in  a  suit  for  damages  ; 
but,  where  there  is  no  remedj-  at  law, 
a  specific  j)erformance  may  be  de- 
creed,    lb. 

14.  A  mail-contractor  cannot  spe- 
cifically enforce  a  contract  with  a 
plank-road  company  for  the  transpor- 
tation of  the  mail  over  its  road,  unless 
his  bill  shows  that  a  court  of  law  can- 
not fully  compensate  him  in  damages 
for  the  breach  of  contract.  Pou'e:ll  v. 
Central  Plank-Road  Co.,  24  Ala.  441. 

2.  Award. 

15.  Although  equity  will  not  decree 
the  specific  performance  of  an  award, 
where  the  damages  resulting  from  the 
failure  to  perform  are  capable  of  be- 
ing exactly  measured,  and  complete 
redress  afforded  at  law  ;  yet,  to  bar 
the  interference  of  equity,  it  is  not 
enough  that  the  party  may  successful- 
ly maintain  an  action  at  law  on  the 
award — he  must  be  able  to  obtain  by 
a  verdict  all  that  it  was  the  object  of 
the  award  to  give  him.  Kirksey  v. 
Fike,  27  Ala.  383. 

16.  Where  a  partner  filed  a  bill 
against  his  copartner  in  a  tannery, 
alleging  an  arbitration  and  award  of 
the  partnership  transactions,  and  the 
insolvency  of  the  defendant,  and  ask- 
ing an  injunction,  attachment,  account, 
discovery,  and  general  relief ;  and  by 
the  terms  of  the  award,  as  alleged,  the 
partnership  accounts,  leather  and  skins 
on  hand,  and  the  use  of  the  vats,  were 
to  be  equally  divided  between  the 
parties, — held,  that  the  bill  might  be 
sustained,  independent  of  the  defend- 
ant's insolvency,  for  the  purpose  of 
enforcing  a  specifix;  execution  of  the 
award,  since  a  court  of  law  could  not 
afford  full  redress.     lb. 

3.  Contracts  between  Husband  and  Wife. 

17.  Equity  will  specifically  enforce, 
as  against  any  other  person  than  the 
husband  himself,  a  post-nuptial  agree- 
ment to  make  a  settlement  on  the 
wife  ;  but  it  will  not  specifically  en- 
force such  an  agreement  against  the 
husband,  because,  until  executed,  it  is 
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revocable.      Andrews  v.   Andrews,  "8 
Ala.  432. 

18.  Neither  the  moral  obligation  of 
the  liusbaiid  to  provide  for  his  wife, 
nor  the  fact  that  he  received  property 
by  her,  nor  both  these  considerations 
together,  will  justify  the  spccilic  exe- 
cution of  a  post-nuptial  agreement  on 
his  part  to  make  a  settlement  on  her  ; 
but  when,  superadded  to  these,  there 
is  a  valuable  consideration,  irrevoca- 
bly executed  on  the  part  of  the  wife, 
a  specific  performance  will  not  be  re- 
fused on  account  of  the  inadequacy  of 
that  consideration.     lb. 

19.  In  this  case,  the  court  decreed 
a  specific  performance  of  an  agreement 
to  settle  on  the  wife  slaves  valued  at 
more  than  $4,000,  in  consideration  of 
her  relinquishment  of  dower  in  certain 
lands  sold  at  $2,600 ;  it  being  also 
alleged  and  proved,  that  the  husband 
received  the  slaves,  with  other  prop- 
erty, by  the  wife,  and  that  there  were 
no  children  of  the  marriage  to  be  pro- 
vided for.     lb. 

20.  That  the  contract  concerns  per- 
sonal property,  is  no  objection  to  its 
specific  execution,  since  there  is  no 
remedy  at  law  in  a  suit  for  damages. 
lb. 

21.  A  specific  performance  of  an 
ante-nuptial  contract,  barring  the  wife 
of  dower,  decreed  against  her,  at  the 
suit  of  her  deceased  husband's  heirs- 
at-law,  where  the  contract  secured  to 
her  separate  use  her  interest  in  the 
estate  of  a  former  husband,  which  was 
worth  about  $1200,  and  further,  "dur- 
ing her  life  or  widowhood,"  in  the 
event  of  her  survivorship,  "one  third 
of  the  estate,  both  real  and  personal, 
of  which  he  [the  husband]  should  hap- 
pen to  die  seized  and  possessed  ;"  it 
being  shown  that  the  estate  of  the 
husband,  who  was  between  sixty  and 
seventy  years  old  at  the  time  the  con- 
tract was  made,  and  had  four  children 
by  a  former  wife,  was  worth  about 
$25,000,  of  which  $10,000  was  in  lands  ; 
that  the  wife,  who  was  then  over  forty 
years  old,  was  chiefly  induced  to  make 
the  contract,  that  she  might  be  better 
enabled  to  educate  hen  children  by 
her  former  husband  ;  and  that  the  con- 
tract had  been  partially  performed,  so 
that  the  parties  could  not  be  placed 
in  statu  quo.  Webb  v.  Webb's  Heirs,  29 
Ala.  588. 


4.  Parol  Gifts. 

22.  Equity  will  not  specifically  en- 
force a  parol  gift  of  lands,  against 
either  the  c^  or  himself  or  his  legal 
representai  ..,  after  his  death,  though 
accompanied  by  delivery  of  posses- 
sion. Evans  v.  Battle,  19  Ala.  398; 
Pinckard  Sf  Pool  v.  Pinckard's  Heirs, 
23  Ala.  649. 

23.  Nor  will  it  enforce,  as  in  favor 
of  a  volunteer,  a  purely  voluntary  ex- 
ecutory trust ;  uliter,  where  a  person 
has  constituted  himself  trustee  for 
another,  and  the  relation  of  trustee 
and  cestui  que  trust  has  been  fullj-  es- 
tablished. Cromptonv.  Yasser,  19  Ala. 
259. 

5.  Parol  Sale  of  Lands. 

24.  Equity  will  decree  the  specific 
execution  of  a  parol  agreement  to  sell 
or  convey  lands,  notwithstanding  the 
statute  of  frauds,  where  there  has 
been  such  a  part  performance  of  the 
agreement  that  a  refusal  would  work 
a  fraud  on  the  plaintiff.  Brewer  v. 
Brewer  ^  Logan,  19  Ala.  481. 

25.  A  purchaser,  who  has  paid  the 
purchase-money,  and  has  obtained 
possession  under  the  contract,  is  en- 
titled to  a  specific  execution  of  the 
contract.     lb. 

26.  Plaintiff,  being  in  possession  of 
a  quarter-section  of  land  to  which  he 
had  a  pre-emption  right,  agreed  with 
defendant,  that  the  latter  should  pay 
all  the  entrance-money,  and  in  con- 
sideration thereof  should  have  one 
half  of  the  land  ;  and  defendant  accord- 
ingly paid  the  money,  and  took  a 
patent  in  his  own  name.  Held,  that 
these  facts  were  tantamount  to  a  pay- 
ment of  the  purchase-money,  and  en- 
titled plaintiff  to  a  specific  execution 
of  the  contract.    lb. 

27.  But,  where  plaintiff  procured 
his  son  to  enter  upon  and  occupy  a 
quarter-section  of  public  land,  for  the 
purpose  of  acquiring  a  jjre-emption 
right  thereto,  under  an  agreement 
that,  so  soon  as  the  right  of  pre-emption 
was  perfected,  he  would  pay  the 
entrance-money,  and  the  son  should 
convey  one  half  of  it  to  him, — a  spe- 
cific performance  was  refused,  on  the 
ground  that  the   contract  was  in  con. 
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travention  of  the  policy  of  the  pre- 
emption laws.  Dial  v.  Hair,  18  Ala. 
798. 

28.  Possession  by  the  purchaser, 
with  the  consent  of  the  vendor,  under 
a  parol  contract  of  sale,  takes  the  case 
out  of  tlie  statute  of  frauds  ;  but  mere 
possession,  when  it  is  not  shown  to 
be  under  the  contract,  is  not  sufficient. 
Danfortk  v.  Layiey,  28  Ala.  274. 

29.  The  vendor,  after  receiving  full 
payment  of  the  piu'chase-money,  can- 
not resist  a  specific  performance  of 
the  contract,  at  the  suit  of  the  pur- 
chaser's assignee,  on  the  ground  that 
the  purchaser  has  committed  tres- 
passes on  his  other  lands,  and  is  insol- 
vent. Pulliam  V.  Owen  ^  Russell,  25 
Ala.  492. 

II.  Of  the  Pleadings  and  Proof. 

30.  To  authorize  the  specific  execu- 
tion of  a  parol  contract  for  the  sale  of 
land  on  the  ground  of  part  perfor- 
mance, the  acts  of  partial  performance, 
and  the  contract  itself  as  alleged,  must 
be  clearly  and  definitely  established. 
Adaij  V.  Echols,  18  Ala.  353. 

31.  Where  the  bill  alleged  that  the 
payments  were  to  be  made  in  five 
equal  annual  installments,  while  the 
proof  showed  that  they  were  to  be 
made  in  four  or  five  annual  installments, 
and  that  part  of  the  purchase-money 
was  still  unpaid,  a  specific  performance 
was  refused  on  account  of  the  vari- 
ance,    lb. 

32.  Where  the  alleged  contract  was, 
that  plaintiff  should  execute  his  note 
for  one  half  of  the  purchase-money  of 
two  lots  bought  by  defendant,  that  the 
two  lots  should  be  equally  divided  by 
an  east  and  west  line,  and  that  each 
party  should  immediately  enter  into 
possession  of  his  half  ;  while  the  proof 
showed  that  the  contract  contained 
the  additional  stipulation,  "that  when- 
ever either  of  them  wished  to  sell,  the 
other  should  have  the  jjreference  or 
reliisal," — the  variance  was  held  fatal. 
Williams  v.  Barnes,  28  Ala.  613- 

33.  If  the  contract  set  up  in  the 
answer,  and  proved,  is  materially  dif- 
ferent from  that  alleged  in  the  bill, 
the  defendant  may,  it  seems,  'have  a 
specific  performance  withoutresorting 
to  a  cross  bill  ;  but  the  plaintiff,  to  en- 
title  himself  to  a  decree,  must  never- 


theless prove  the  case  made  by  his  bill. 
Sims  V.  McEwen's  Adm'r,  27  Ala.  184. 

34.  The  failure  to  prove  an  alleged 
stipulation  which  the  law  implies  from 
the  other  stipulations  proved,  is  no 
variance  ;  as  where  tlie  bill  alleges  an 
agreement  by  the  husband  to  settle 
property  on  the  wife,  for  her  sole  and 
separate  use,  and  the  evidence  fails  to 
show  the  exclusiveness  of  the  promis- 
ed gift.  Andreius  v.  Andrews,  28  Ala. 
432. 

35.  Where  the  bill  alleges  posses- 
sion under  a  parol  contract  of  sale, 
and  the  answer  admits  the  possession, 
but  alleges  that  it  was  acquired  and 
held  under  a  contract  of  rent,  and 
denies  the  alleged  contract  of  sale, 
the  onus  is  on  the  plaintiff  to  provp 
the  character  of  the  possession.  Lan- 
forth  v.  Laneij,  28  Ala.  274. 

36.  The  plaintiff  cannot  have  relief 
for  matters  which  are  outside  of  the 
alleged  contract.  Sims  v.  McEwetCs 
Adm'r,  27  Ala.  184. 

III.  Of  Compensation. 

37.  Although  equity  will  not  spe- 
cifically enforce  a  parol  gift  of  lands, 
even  when  the  donee  has  taken  pos- 
session under  it,  yet  it  will  not  allow 
the  donor  to  reclaim  the  possession, 
without  making  compensation  for 
valuable  improvements  erected  by 
the  donee.  Evans  i).  Battle,  19  Ala. 
398. 

38.  If  a  purchaser  has  entered  into 
possession  under  a  parol  contract, 
and  erected  valuable  improvements 
on  the  land  on  the  faith  of  it,  but  fails 
to  prove  a  case  which  entitles  him  to 
a  specific  performance,  his  bill  may 
be  retained  for  the  purpose  of  allow- 
ing him  compensation;  when  he  has 
not  an  adequate  remedy  at  law.  Read 
V.  Walker,  18  Ala.  353. 

39.  In  such  case,  the  land  should  be 
charged,  as  against  the  vendor  and  his 
representatives,  with  the  payment  of 
the  amount  ascertained  to  be  due  to 
the  plaintiff,  unless  some  circumstance 
appears  which  would  render  it  impro- 
per to  do  so  ;  and  the  insolvency  of  the 
vendor's  estate  is  not  a  sufficient  rea- 
son for  refusing  so  to  charge  it.     lb. 

40.  If  the  plaintiff  fails  to  make  out 
a  case  which  entitles  him  to  a  specific 
performance,  compensation  for  dama- 
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ges  resulting  from  a  breach  of  contract, 
or  for  services  performed  under  it  for 
which  he  may  recover  at  law,  will  not 
be  decreed  him,  unless  some  special 
equity  intervenes.  Sims  v.  McEweri's 
Adm'r,  27  Ala.  184. 


SUBROGATION. 


See  Sureties,  1-10. 


SURETIES. 


1.  An  agreement  between  the  prm- 
cipal  debtor  and  one  of  his  sureties,  to 
the  effect  that,  if  the  principal  will 
consent  to  a  sale  "of  property  mortgag- 
ed by  him  to  the  creditor  for  the  se- 
curity of  the  debt,  {the\;reditor  refus- 
ing to  sell  without  his  consent,)  at  a 
time  when  the  property  would  not  be 
likely  to  bring  its  full  value,  and  the 
property  should  bring  less  than  its 
real  value,  he  (the  surety)  will  buy  it, 
and  hold  it  for  the  common  benefit  of 
himself  and  his  co-sureties, — is  sup- 
ported by  a  sufficient  consideration  ; 
and  the  purchase  being  made  in  ac- 
cordance therewith,  the  surety  is  re- 
sponsible to  his  co-sureties  for  the 
property,  with  its  proceeds  and  profits, 
and  for  all  losses  which  the  ordinary 
care  and  diligence  of  trustees  could 
have  prevented,  and  should  be  allowed 
the  sum  paid  for  the  property,  with 
interest,  unless  he  has  been  otherwise 
reimbursed.  Steele  v.  Brown,  18  Ala. 
700. 

2.  Where  the  lands  of  the  principal 
are  sold  under  execution,  and  pur- 
chased by  one  of  his  sureties  with 
money  belonging  to  himself  and  a  co- 
surety, another  surety  cannot  claim  to 
participate  in  the  benefit  of  the  pur- 
chase, as  an  indemnity  against  their 
common  liability.  Crompton  v.  Vasser, 
19  Ala.  2.59. 

3.  A  mortgage,  given  to  one  siu-ety 
for  his  indemnity  against  a  particular 
debt,  enures  to  the  benefit  of  his  co- 
surety ;  and  he  cannot  apply  the  funds, 
to  the  prejudice  of  his  co-surety,  to 
any  other  debt  than  that  specified  in 
the  mortgage.  Steele  v.  Mealing,  24 
Ala.  285. 


4.  If  such  mortgage  contains  a  pow- 
er of  sale  upon  default  being  made  in 
the  payment  of  the  debt,  and  the  mort- 
gagee permits  the  property  to  be 
levied  on  and  sold,  after  the  law-day, 
under  execution  against  the  mortga- 
gor, he  is  chargeable,  at  the  suit  of 
his  co-surety,  with  its  value  ;  but  the 
latter  must  allege  such  neglect  in  his 
bill,  or  he  cannot  charge  the  mortgagee 
with  it'.     lb. 

5.  The  mortgagor's  cotton  having 
been  levied  on,  the  mortgagee  became 
surety  on  the  replevy  bond,  and  the 
cotton  was  delivered  to  the  mortgagor, 
who  shipped  it  to  Mobile,  where  it 
was  sold  by  the  consignees,  and  the 
proceeds  applied  to  the  payment  pro 
tanto  of  a  debt  due  to  them  by  the 
mortgagor,  on  which  the  mortgagee 
was  surety,  and  which  was  one  of  the 
debts  secured  by  the  mortgage.  Held, 
that  the  mortgagee  was  not  entitled, 
as  against  his  co-surety  on  the  other 
mortgage  debts,  to  a  credit  for  what 
he  was  compelled  to  pay  on  the  re- 
plevy bond.     lb. 

6.  If  such  mortgagee  repudiates  his 
trust,  and  thereby  compels  his  co- 
surety to  file  a  bill  to  establish  it,  he 
is  not  entitled,  on  taking  the  account, 
to  commissions  for  selling  the  prop- 
erty,    lb. 

7.  The  creditor  is  also  entitled  to 
the  benefit  of  all  securities  placed  by 
the  principal  debtor  in  the  hands  of 
the  surety,  to  be  applied  to  the  pay- 
ment of  the  debt.  Branch  Bank  at 
Mobile  V.  Robertson,l9  Ala.  798  ;  Culliim 
V.  Branch  Bank  at  Mobile,  23  Ala.  797. 

8.  A  surety  is  entitled,  on  paying 
off  the  debt  of  his  principal,  to  be  sub- 
rogated to  all  the  creditor's  securities 
and  equitable  remedies  for  his  reim- 
bursement ;  but  he  can  acquire  no 
greater  rights  than  the  creditor  him- 
self had.  Colvin  v.  Ou-cns,  22  Ala.  782  ; 
Houf:ton  V.  Branch  Bank  at  Huntsville, 
25  Ala.  250. 

9.  G.  executed  a  deed  of  trust,  to  se- 
cure the  acceptors  of  two  bills  of  ex- 
change, one  of  which,  drawn  by  him- 
self, and  endorsed  and  accepted  for 
his  accommodation,  was  negotiated 
and  held  by  the  Branch  Bank  at  Hunts- 
ville  ;  and  the  other,  to  which  he  was 
no  party,  but  which  was  drawn,  en- 
dorsed and  accepted  for  his  accom- 
modation, was  negotiated  and  held  by 
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the  Brancli  Bank  at  Decatur.  The  lat- 
ter debt  was  extended  under  the  act 
of  1837  ;  the  hill  delivered  up  to  the 
drawer,  and  canceled  ;  a  new  note  exe- 
cuted by  him,  with  the  other  endorser 
and  G.  as  sureties  ;  and  another  deed 
thereupon  executed  by  G.  to  secure 
the  payment  of  this  note.  Held,  that 
the  payment  of  this  note  by  the  surety 
did  not  entitle  him, under  the  equitable 
doctrine  of  subrogation,  to  share  in 
the  security  afforded  by  the  first  deed. 
Houston  V.  Branch  Bank  at  Huntsville, 
25  Ala.  2.50. 

10.  A  trustee,  who  held  possession 
of  a  tract  of  land  of  which  one  half  be- 
longed to  an  infant,  j^urchased  her  in- 
terest from  her  father,  who  afterwards 
conveyed  a  slave  to  her  in  payment 
of  the  purchase-money  ;  but  the  con- 
tract of  sale  being  subsequently  re- 
scinded, the  trustee  received  from  the 
father,  in  lieu  of  the  re^Dayment  of  the 
purchase-money,  a  stock  of  goods,  and 
an  indemnity  against  liability  for  rents. 
The  infant  having  filed  a  bill  against 
her  tenant  in  common  and  the  trustee, 
for  -a  partition  of  the  land,  and  an  ac- 
coimt  of  the  rents  and  profits,  the 
trustee  filed  a  cross  bill,  alleging, 
in  addition  to  these  facts,  the  insol- 
venc}"  of  the  father ;  and  asking  that 
the  plaintiff  might  be  compelled  to 
elect,  whether  she  would  hold  the 
slave,  or  proceed  for  the  rents  ;  and 
that  he  might  be  subrogated  to  her 
rights  in  the  slave,  in  the  event  of  her 
election  to  proceed  for  the  rents. 
Held,  that  the  cross  bill  contained  no 
equity.     Horton  v.  Sledge,  29  Ala.  478. 

11.  The  right  of  contribution  among 
sureties  results,  not  from  any  implied 
contract  between  them,  but  from  an 
acknowledged  principle  of  natural  jus- 
tice, which  requires  that  those  who 
voluntarily  assume  a  common  burden 
should  bear  it  in  equal  proportions. 
White  V.  Banks,  21  Ala.  705  ;  Tijiis  v. 
DeJarnette,  26  Ala.  280. 

12.  If  a  surety  obtains  indemnity  for 
valuable  consideration  paid  by  him, 
his  co-surety  cannot,  without  paying 
his  proportion  of  the  consideration, 
claim  the  benefit  of  the  indemnity ; 
and  if  an  ofler  of  security  be  made  to 
them,  by  their  princijjal,  upon  condi- 
tion that  they  execute  a  release  to 
hira  wliich  offer  is  accejited  by  one, 
and  refused  by  the  other,  the   latter 


would  have  the  right  to  demand  that 
the  proceeds  of  such  securitj'  should 
be  applied  to  the  reduction  of  the 
common  debt,  but  could  not  claim  the 
benefit  of  it  in  any  other  manner  ;  and 
such  payment,  if  it  amounted  to  hia 
proportion  of  the  common  debt,  would 
discharge  the  former  from  contribu- 
tion.    White  V.  Banks,  21  Ala.  705. 

13.  Plaintiffs  and  defendant  being 
bound  as  sureties  for  one  S.,  to  whom 
defendant  was  indebted,  S.  proposed 
to  release  defendant  from  his  liability 
as  surety,  by  giving  a  new  note  with 
other  sureties,  if  defendant  would  give 
him  a  sight  draft  on  his  commission- 
merchant  for  the  amount  of  his  indebt- 
edness ;  or,  if  he  failed  to  procure  de- 
fendant's release,  that  he  would  then 
place  defendant's  notes  in  the  hands 
of  a  third  person,  to  protect  him  alone 
againsthis  suretyship, — held,  thatplain- 
tiffs'  assent  to  this  arrangement  was 
an  express  waiver  of  their  right  to 
participate  in  this  indemnity.  Tyus  v. 
DeJarnette,  26  Ala.  280. 

14.  But  a  waiver  by  plaintiff's,  in  siich 
case,  of  their  legal  right  to  participate 
in  any  indemnity  or  security  which 
defendant  might  obtain,  cannot  be  in- 
ferred from  the  facts,  that  they  object- 
ed to  their  principal  making  an  assign- 
ment for  the  benefit  of  his  sureties, 
because  it  would  injure  his  credit, 
and  agreed  that  he  might  procure  de- 
fendant's release  from  his  suretyship, 
if  the  latter  would  pay  the  amount  of 
his  individual  debt ;  and  that  defend- 
ant then  said,  in  their  hearing,  that  he 
should  take  measures  to  secure  him- 
self, if  their  principal  failed  to  carry 
out  this  arrangement  for  his  relief. 
lb. 

15.  When  parties  stand  in  equalijure, 
with  reference  to  liabilities  arising  ex 
contractu,  equality  of  burden  becomes 
equity  ;  but  this  equality  may  be  de- 
stroyed by  subsequent  contract,  or  by 
the  act  of  one  party  in  superinducing 
the  loss.  Crayton  v.  Jolmson,  27  Ala. 
503. 

16.  A  surety  cannot  come  into  equity 
to  enjoin  an  action  at  law  for  contri- 
bution, Avhen  his  bill  shows  that  he 
has  a  plain,  adequate,  and  complete 
remedy  at  law,  and  he  does  not  ask  a 
discovery.     lb. 
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TRUSTS. 

L  Express. 

.1.  How  Created,  Discharged,  or  En- 
forced. 

2.  Appointment  of  Trustees. 

3.  Estate  and  Title  of  Trustees. 

4.  Compensation  of  Trustees. 

5.  Duties  and  Liabilities  of  Trustees. 

6.  Charges  and  Expenses  of  Trust 
Estate. 

7.  Purchases   by   Trustees  at  their 
own  Sales. 

8.  Riglits  and  Remedies  of  Cestuis 
que  Trust  and  Trustees. 

9.  Resignation    and    Removal    of 
Trustees. 

II.  Implied,  or  Constructive. 

1.  Generally. 

2.  Betioeen  Debtor  and  Creditor. 

3.  Between  Executor  or  Adminis- 
trator and  Heir  or  Legatee. 

4.  Betiveen  Parent  and  CInld. 

5.  Between  Partners. 

6.  Between  Principal  and  Agent. 

7.  Betiveen  Tenants  in  Common. 

As  to  implied  trusts  between  sure- 
ties, and  between  vendor  and  purcha- 
ser, see  those  respective  titles. 


I.  Express. 

1.  How  Created,  Discharged,  or  Enforced. 

1.  Where  a  debtor  conveys  by  deed 
all  his  property,  both  real  and  person- 
al, to  a  trustee,  in  trust,  1st,  that  he  will 
make  to  the  grantor  a  reasonable  al- 
lowance for  the  support  and  mainte- 
nance of  his  familj^,  and  for  the  educa- 
tion of  his  children  ;  2dly,  that  he  will 
pay  all  the  grantor's  debts,  and  the 
debts  incurred  in  the  execution  of  the 
trust;  and,  3dly,  that  he  will  convey 
the  legal  title  to  the  residue  of  the 
property  to*  the  grantor's  children ; 
and  delivers  the  deed,  as  also  the  pos- 
session of  the  property,  to  the  trustee, 
who  accepts  the  trust, — the  trusts  be- 
come perfect,  and  cannot  be  afterwards 
divested  or  revoked  by  any  act  of  the 
grantor  or  trustee.  Andrews  v.  Hob- 
son's  Adm'r,  23  Ala.  219. 


2.  In  such  case,  a  court  of  oquity 
will  enforce  the  trust,  at  the  in.starice 
of  the  grantor's  children  ;  and  if  the 
bill  alleges  tliat  all  tlio  debts  have  been 
paid,  tiic  creditors  are  not  necessary 
parties  to  the  bill.     lb. 

3.  Where  slaves  are  delivered  to 
the  husband  by  the  wife's  father,  with 
the  understanding  that  they  are  in- 
tended for  the  wife,  and  are  to  be  se- 
cured by  deed  of  trust  to  her  and  her 
children,  the  presumption  of  a  gift  to 
the  husband  is  thereby  repelled  ;  and 
a  deed  afterwards  executed,  in  7)ursu- 
ance  of  such  understanding,  will  vest 
the  legal  title,  as  against  him,  in  the 
trustee.     Gunn  v.  Barrow, 11  Ala.  743. 

4.  Where  a  father  executes  in  favor 
of  his  daughter  an  instrument  which 
he  supposes  creates  in  her  a  separate 
estate,  but  which  is  ineffectual  as  a 
conveyance,  and  on  her  marriage  de- 
livers the  property  to  her  husband, 
under  the  mistaken  belief  that  the 
instrument  secures  it  to  her  sole  and 
separate  use  ;  and  the  husband  accepts 
it  under  a  similar  belief, — a  trust 
arises  in  favor  of  the  wife,  which  a 
court  of  equity  will  enforce  against 
the  husband  and  his  execution  credi- 
tors.    Belts  V.  Belts,  18  Ala.  787. 

5.  Equity  will  not  enforce,  in  favor 
of  a  volunteer,  a  purely  voluntary  exe- 
cutory trust ;  but,  where  the  relation 
of  trustee  and  cestui  que  trust  has 
been  fully  established,  it  may  be  en- 
forced, even  in  favor  of  a  mere  volun- 
teer.    Crompton  v.  Vasser,  19  Ala.  269. 

6.  A  bill  which  seeks  to  enforce  the 
execution  of  a  trust,  in  the  name,  and 
for  the  benefit  of  a  mere  volunteer, 
must  allege  a  declaration  of  the  trust 
in  his  favor.     lb. 

7.  The  removal  of  a  trustee  from 
the  State,  without  having  executed 
the  trust,  gives  a  court  of  chancery  au- 
thoritj'  to  execute  it.  Cullum  v.  Branch 
Bank  at  3Iobile,  23  Ala.  797. 

8.  A  trust  created  by  parol,  whether 
express  or  implied,  may  also  be  dis- 
charged by  parol.  Owens  v.  Collins  ^ 
Langivorthy,  23  Ala.  837. 

As  to  trusts  established  by  parol  in 
the  face  of  written  instruments,  see 
Mortgages,  5-23. 

2.  Appointment  of  Trustees. 

9.  The  acts  of  1843  and  1846,  (Clay's 
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Digest,  350  §  33  ;  Session  Acts  1845-6, 
p.  16,)  conferring  upon  registrars  in 
chancery  power  to  appoint  trustees 
in  certain  cases,  are  not  unconstitu- 
tional, in  vesting  ^ttasi  judicial  power 
in  officers  who  are  not  elected,  com- 
missioned and  qualified,  as  judges  are 
required  to  be  by  the  constitution. 
Gaines  v.  Harvin,  19  Ala.  491. 

10.  Semble,  that  the  proceedings  of 
the  registrar,  in  tlie  appointment  of  a 
trustee,  cannot  be  collaterally  impeach- 
ed,   lb. 

11.  Under  a  bill  filed  by  a  married 
woman,  asking  the  reformation  of  an 
ante-nuptial  contract,  an  injunction 
against  her  husband's  judgment  credi- 
tors, and  general  relief,  if  it  appears 
that  the  trustee  named  in  the  deed  has 
resigned,  the  chancellor  may  appoint 
another  in  his  stead.  Love  v.  Graham, 
25  Ala.  187. 

3.  Estate  and  Title  of  Trustees. 

12.  Where  property  is  conveyed  by 
deed  to  one  person,  "in  trust,  and  for 
the  use  and  benefit"  of  another,  the 
legal  title  is  vested  in  the  trustee, 
although  the  deed  contains  covenants 
of  warranty  to  both  him  and  the  bene- 
ficiary. Norton  and  Wife  v.  Linton,  18 
Ala.  690. 

13.  The  legal  title  continues  in  the 
trustee,  so  long  as  may  be  necessary 
to  protect  the  equitable  rights  of  the 
beneficiary ;  that  is,  until  the  legal 
title  can  be  united  with  the  equitable. 
Pealce  v.  Yeldell,  17  Ala.  636  ;  Gunn  v. 
Barrow,  17  Ala.  743. 

14.  When  the  objects  of  a  trust  have 
been  fully  performed,  the  title  of  the 
trustee  ceases,  and  the  legal  as  well  as 
the  equitable  title  then  vests  in  the 
beneficial  owner,  unless  it  clearly  ap- 
pears to  have  been  the  intention  of 
the  grantor  that  the  legal  title  should 
continue  in  the  trustee.  Comby  v. 
McMichael,!^  A\?i.^i4n. 

15.  Where  the  legal  title  to  slaves 
is  bequeathed  to  executors  as  trustees, 
their  title  will  not  be  continued  be- 
yond the  time  contemplated  by  the 
will  for  its  determination.  Poiveil  v. 
Glenn,  21  Ala.  458. 

16.  ^Vllere  slaves  are  conveyed  by 
deed  to  a  trustee,  his  heirs,  executors 
and  administrators,  in  trust  for  the 
sole  and  separate   use   of  a  married 


woman  during  her  life,  "and  after  her 
death  for  the  use,  benefit  and  behoof 
of  her  children  by  her  present  husband, 
and  their  heirs  forever," — the  title  of 
the  trustee  does  not  cease  at  the  death 
of  the  first  taker.  Bryan  and  Wife  v. 
Weems,  29  Ala.  423. 

4.  Compensation  of  Trustees. 

17.  Compensation,  when  applied  to 
trustees,  means  but  little  (if  anything) 
more  than  a  liberal  indemnity.  Gould 
V.  Ha(/s,  25  Ala.  426. 

As  to  the  compensation  of  executors 
and  administrators,  see  Executors 
AND  Administrators,  53-62,  p.  162. 

5.  Duties  and  Liabilities  of  Trustees. 

18.  Whether  a  trustee  is  responsi- 
ble for  a  loss  which  ensues,  where  he 
lends  the  trust  funds  upon  personal 
security  alone,  quaere  ?  Lewis  v.  Cook 
^-  Mitchell,  18  Ala.  334. 

19.  A  trustee  for  a  married  woman, 
having  taken  upon  himself  the  exe- 
cution of  the  trust,  cannot  allege  fraud 
in  the  execution  of  the  deed,  as  a  de- 
fense to  a  suit,  instituted  by  the  bene- 
ficiary, to  reform  the  deed,  and  to  en- 
join the  judgment  creditors  of  her 
husband  from  levying  their  executions 
on  the  propert3^  Godwin  v.  Yonge, 
22  Ala.  553. 

20.  A  trustee  for  a  married  woman 
and  her  children,  luider  appointment 
from  the  chancery  court ;  knowing,  at 
the  time  of  his  acceptance,  that  the 
deed  creating  the  trust  was  fraudulent 
as  to  creditors, — assumes  all  the  du- 
ties, liabilities,  and  disabilities  which 
attach  to  ordinarj^  trustees,  and  is 
estopped  from  setting  up  against  the 
beneficiaries  the  claims  of  creditors, 
or  his  own  claims  as  surety  of  the 
debtor.  Henderson  v.  Segars,  28  Ala. 
352. 

21.  A  trustee  under  an  assignment 
for  the  benefit  of  creditors,  when  sued 
for  a  settlement  and  account  of  the 
trust,  is  not  estopped  from  showing 
that  the  actual  amount  of  any  assigned 
debt  is  less  than  that  specified  in  the 
deed,  and  is  onlj^  accountable  for  the 
actual  amount  of  it.  Royall's  Adm'r  v. 
McKenzie,  25  Ala.  363. 

22.  If  such  trustee  accepts  the  trust, 
and  then  voluntarily  permits  his   co- 
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trustee  to  take  the  entire  nianagernent, 
control  and  possession,  lie  is  liable 
equally  with  his  co-trustee  to  account; 
and  on  a  bill  being  filed  against  both, 
for  an  account  and  settlenient  of  the 
trust,  he  is  an  incompetent  witness  for 
his  co-defendant,  to  prove  the  insol- 
vency of  the  debtors.     lb. 

23.  Where  such  assignment  consists 
principally  of  notes  and  accounts  un- 
der twenty  dollars,  against  debtors 
who  reside  in  the  same  district  with 
the  trustee,  the  latter  should  be  allow-, 
ed,  in  the  absence  of  all  special  cause, 
twelve  months  from  his  acceptance  of 
the  trust  for  the  collection  of  the 
debts,  and  should  be  charged  with 
interest  on  the  available  assets  from 
the  expiration  of  that  time.     lb. 

24.  If  the  assignor  agrees  with  the 
trustee,  after  the  lapse  of  a  sufficient 
time  for  closing  the  assignment,  that, 
on  the  letter  confessing  judgments  in 
favor  of  certain  preferred  creditors, 
the  balance  shall  stand  open  for  future 
adjustment,  the  trustee  should  never- 
theless be  charged  with  interest  on 
that  balance  from  that  time.     lb. 

25.  The  truste.e's  own  note,  when 
included  in  the  assignment,  should  be 
charged  as  cash  in  his  hands  from  the 
time  of  its  maturity,     lb. 

26.  It  is  the  duty  of  the  trustee,  to 
Tise  all  necessary  means,  by  suit  or 
otherwise,  to  realize  the  debts  ;  and  if 
a  debt  is  lost  by  his  neglect  of  this 
dut}^  when  the  debtor  had  property 
sufficient  to  pay,  he  is  personally  re- 
sponsible for  the  loss,  although  he 
may  have  acted  without  any  improper 
motive,     lb. 

27.  If  the  trustee  receives  lands, 
without  the  sanction  of  the  beneficia- 
ries, in  settlement  and  satisfaction  of 
the  assigned  debts,  equity  will  hold 
him  responsible  for  whatever  loss  may 
ensue,  and,  if  the  beneficiaries  so  elect, 
will  treat  the  lands  as  his  own  indi- 
vidual property.     lb. 

28.  H/3  cannotcompromise  the  debts, 
without  the  consent  of  the  beneficia- 
ries, unless  the  deed  confers  that  au- 
thorit}^  on  him.     lb. 

29.  If  he  buj's  up  the  secured  debts, 
at  less  than  their  nominal  value,  he  is 
onl}'  entitled  to  a  credit  for  the  amount 
actually  paid  by  him.     lb. 

30.  He  is  chargeable  with  theamoimt 
of  an  assigned  debt,  although  the  evi- 


dence is  conflicting  as  to  the  debtor's 
solvency,  upon  proof  that  he  had  a 
settlement  with  the  debtor,  and  jiaid 
him  in  cash  the  balance  found  in  his 
favor  ;  also,  with  rents  accruing  under 
a  lease  included  in  the  assignment,  up- 
on his  own  admission  of  the  lease,  and 
proof  of  the  lessee's' solvency ;  also, 
with  the  value  of  articles  of  personal 
property  embraced  in  the  assignment, 
to  which  he  is  shown  to  have  asserted 
title,  although  he  denies  that  they 
ever  came  to  his  possession,     lb. 

31.  The  purchases  of  trustees,  when 
made  in  obedience  to  the  duties  of 
the  trust,  impose  upon  them  a  person- 
al liability  :  the  seller  must  look  to  them 
for  payment,  and  they  must  look  to 
the  trust  estate  for  reimbursement. 
/o??e.s  V.  Dawson,  19  Ala.  672  ;  Sanford 
V.  Howard,  29  Ala.  684. 

6.  Charges  and  Expenses  of  Trust  Estate. 

'^2.  Cestuis  que  trust  for  life,  who 
are  in  possession  of  the  trust  estate, 
are  liable  for  all  current  expenses  at- 
tending the  enjoyment  of  the  property; 
and  such  expenses  constitute  no  charge 
upon  the  corpus  of  the  trust.  Jones  v. 
Dawson,  19  Ala.  672. 

33.  Expenses,  properly  incurred  by 
a  trustee  in  the  execution  of  his  duties, 
are  a  charge  or  lien  upon  the  trust 
estate  ;  but  persons  employed  by  him, 
in  and  about  the  business  of  the  trust 
property,  must  look  to  him  personally 
for  payment,  and  cannot  proceed  di- 
rectly against  the  trust  fund.  (Dargax, 
C.  J.,  dissenting  from  the  latter  propo- 
sition.)    lb. 

34.  The  purchases  of  trustees,  when 
made  in  obedience  to  the  duties  of  the 
trust,  impose  upon  them  a  personal  lia- 
bilit}^ :  the  seller  must  look  to  them  for 
payment,  and  thej'  must  look  to  the  tr  u^ 
estate  for  reimbursement.  Sanford  v. 
Howard,  29  Ala.  684. 

7.  Purchases  by    Trustees  at  their  oicn 

Sales. 

35.  A  purchase  by  an  administi-ator 
at  his  own  sale,  to  be  valid,  must  be 
fair  and  5oH«  _^f/e  .•  if  it  appears  that 
he  purchased  the  property  at  less 
than  its  value,  never  accounted  for 
the  proceeds. and  is  insolvent,  chancery 
will  set   aside  the   sale,  not  only  as 
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against  him,  but  as  against  purchasers 
under  him  with  notice.  McCarlney  v. 
Calhoun,  17  Ala.  301. 

36.  If  he  obtains  an  tirder  of  sale 
from  the  probate  court,  after  the  ad- 
ministration of  the  estate  has  been  re- 
moved into  chancery,  and  becomes 
himself  the  purchaser  at  his  sale,  the 
chancery  court  will  provide  that  the 
property  shall  be  forthcoming  to 
abide  the  final  decree  in  the  cause. 
Pearson  v.  Darrington,  21  Ala.  169. 

37.  Where  an  executor  made  an  ar- 
rangement with  the  creditors  of  the 
estate,  by  which  he  obtained  indul- 
gence on  the  debts,  and  was  thus  ena- 
bled to  purchase  some  of  tlie  proper- 
ty at  a  sale  under  an  order  of  the 
chancery  court,  which  was  had  by 
consent,  he  was  held  to  have  purchas- 
ed for  the  estate,  and  not  for  himself 
individually  ;  there  being,  also,  some 
evidence  of  his  declarations,  at  the 
time  of  the  sale,  that  he  was  purchas- 
ing for  the  estate.  Montgomerij  v.  Giv- 
han,  24  Ala.  568. 

38.  A  mortgagee  or  other  trustee, 
who  becomes  himself  the  purchaser 
at  a  sale  made  without  a  decree  of 
foreclosure,  cannot  thereby  deprive 
the  mortgagor  or  beneficiary  of  his 
right  of  redemption,  nor  create  an  ad- 
verse interest  in  himself.  Gumi  v. 
Brantleij,  21  Ala.  633. 

39.  Where  the  defendant  in  execu- 
tion had  conveyed  his  property  by 
deed  of  trust,  and  both  he  and  the 
beneficiary,  knowing  that  the  sheriff 
had  advanced  the  money  on  the  exe- 
cution, afterwards  assented  to  a  sale 
of  the  property  under  an  alias  fi.  fa., 
for  the  purpose  of  refunding  to  the 
sherifi"  the  amount  advanced  by  him, 
at  which  sale  the  trustee  himself  be- 
came the  purchaser,  equity  will  pro- 
tfect  the  trustee,  against  the  suit  of 
the  cestui  que  trust,  to  the  extent  of  the 
purchase-money  advanced  by  him ; 
but  the  trustee's  equity  extends  only 
to  his  protection,  and  if  he  re-sells  the 
property  at  an  advanced  price,  the 
profit  enures  to  the  benefit  of  the  trust 
estate.  Houston  v.  C rulch field' s  Adm'r, 
22  Ala.  76. 

40.  A  trustee's  purchase  at  his  own 
sale  is  liable  to  be  set  aside  in  equity, 
if  the  cestuis  que  t7'ust  make  known 
their  satisfaction  within  a  reasonable 
time  ;  provided  they  have  never  rati- 


fied or  confirmed  the  sale,  after  being 
informed  of  every  fact  connected  with, 
it,  within  the  knowledge  of  the  trustee, 
necessary  to  enable  them  to  form  a  cor- 
rect judgment.  Andrews  v.  Hobson's 
Adm'r,23A\a.2l9. 

41.  The  beneficiaries  are  not  con- 
cluded by  their  grantor's  ratification 
of  the  trustee's  purchase,  where  the 
trust  is  voluntaril}^  created  by  a  father 
in  favor  of  his  minor  children,  and  per- 
fected by  the  delivery  of  the  deed  and 
the  acceptance  of  the  trustee.     lb. 

42.  A  trustee's  purchase  at  his  own 
sale  is  not  absolutely  void,  but  void- 
able merely  at  the  option  of  the  bene- 
ficiaries seasonably  expressed  ;  but 
this  principle,  as  applicable  to  pur- 
chases by  executors  and  administra- 
tors, is  subject  to  the  qualifications 
settled  by  the  previous  decisions  of 
this  court.  Charles  v.Dubose,  29  Ala.  367. 

43.  The  cestui  que  trust  cannot  have 
a  decree  setting  aside  a  sale,  when  his 
bill  denies  that  there  was  any  sale  ;  as 
where  the  allegation  is  in  these  words: 
"Your  orator  further  showeth,  that 
said  defendant  pretends  that  he  has 
heretofore  sold  said  property,  as  trus- 
tee as  aforesaid,  and  purchased  the 
same  at  said  sale  upon  his  own  indi- 
vidual account ;  but  your  orator  insists, 
that  if  such  is  the  case,  which  he 
denies,  said  defendant  bought  the 
same  at  a  grossly  inadequate  price, 
and  it  would  be  contrary  to  equity 
and  good  conscience  to  maintain  the 
validity  of  the  sale."     lb. 

44.  A  bill,  filed  by  the  cestui  que 
trust,  seeking  to  set  aside  a  sale  at 
which  the  trustee  became  the  purcha- 
ser, must  contain  an  offer,  or  what  is 
equivalent  to  an  offer,  to  repay  to  the 
trustee  the  amount  actually  paid  by 
him  ;  but,  if  the  bill  alleges  that  the 
rents  and  profits  received  by  the  trus- 
tee are  suflicient  to  reirabiu'se  him, 
and  the  plaintiff  offers,  if  they  are  not 
sufficient,  "to  abide  the  decree  of  the 
court," — this  is  sufficient.  Gunn  v. 
Brantley,  21  Ala.  633.  (See  the  same 
principle  applied  in  case  of  a  construc- 
tive trust,  in  Martin's  Heirs  v.  Tenison, 
26  Ala.  738.) 

45.  Where  the  trustee's  purchase 
is  set  aside,  on  the  application  of  the 
beneficiaries,  he  is  not  entitled  to  com- 
pensation for  improvements  made  by 
him  on  the  land.     lb. 
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8.  Rights  and  Remediea  of  Cestuis  que 
Trust  and  Irustees. 

46.  A  coiirt  of  equity  will  not  inter- 
fere, at  the  instance  of  one  of  the 
cestuis  que  trust,  (the  others  being  mi- 
nors,) to  compel  the  trustee  to  do  an 
act  which  would  violate  the  directions 
of  the  instrument  creating  the  trust, 
and  subject  him  to  liability.  Lewis  v. 
Cook  ^  'MUchell,  18  Ala.  334. 

47.  The  cestuis  que  trust  cannot  com- 
pel the  trustee  to  convey  until  his  de- 
mands against  the  trust  estate  are  sat- 
isfied.    Jones  V.  Dmvson,  19  Ala.  672. 

48.  Whore  the  estate  of  the  wife  is 
secured,  by  ante-nuptial  contract,  to 
her  sole  and  separate  use  during  her 
life,  and  the  naked  legal  title  is  vested 
in  her  husband  as  trustee,  she  is  enti- 
tled, on  application  to  a  court  of  equi- 
ty, to  the  possession  and  control  of  the 
property,  when  most  of  it  is  of  such  a 
character  that  its  enjoyment  consists  in 
its  use  and  i^ossession,  and  it  does  not 
appear  that  she  is  incompetent  to  roan- 
age  it,  or  that  her  possession  would  be 
inconsistent  with  the  rights  of  any  of  the 
beneficiaries.  Roper  v.  /iope?-,29  Ala.247. 

49.  Under  a  bill  seeking  the  remo- 
val of  the  husband  from  the  trustee- 
ship, if  the  evidence  does  not  estab- 
lish sufficient  ground  for  his  removal, 
but  shows  that  he  assumed,  through 
misapprehension  of  his  own  rights, 
the  exclusive  control  and  management 
of  the  trust  property,  the  wife  is  en- 
titled to  a  decree  against  him,  estab- 
lishing her  in  the  possession  and  con- 
trol of  the  property.     lb. 

50.  The  rule  is  well  settled,  that  if 
the  trustee  delays  the  assertion  of  his 
rights  until  he  is  barred  by  the  statute 
of  limitations,  the  cestui  que  trust  will 
also  be  barVed.  Bryan  and  Wife  v. 
Weems,  29  Ala.  423. 

51.  Where  the  separate  property  of 
the  wife  is  allowed  by  her  trustee  to 
remain  in  the  possession  of  her  hus- 
band, who,  at  his  death,  disposes  of  it 
by  his  will ;  and  the  trustee  is  cogni- 
zant of  facts  which  are  sufficient  to 
charge  him  with  implied  notice  of  the 
general  provisions  of  the  will  before 
it  is  admitted  to  probate, — the  adverse 
possession  of  the  husband's  executor, 
as  against  the  trustee,  commences  to 
run  from  the  probate  of  the  will  and 
possession  under  it.    lb. 


52.  The  trustee  in  a  deed  of  trust 
for  tlie  benefit  of  creditors,  wlion  sued 
at  law  by  one  of  the  beneficiarieH,  may, 
with  the  assent  of  the  grantor,  defeat 
a  recovery,  Ijy  sliowing  that  the  deed 
was  obtained  by  fraud,  or  that  the 
debt  has  been  paid.  Drake  v.  Moore, 
18  Ala.  597. 

53.  A  trustee  for  a  married  woman, 
having  taken  upon  himself  the  execu- 
tion of  the  trust,  cannot  allege  fraud 
in  the  execution  of  the  deed,  as  a  de- 
fense to  a  suit,  instituted  by  the  bene- 
ficiary, to  reform  the  deed,  and  to  en- 
join the  judgment  creditors  of  her  hus- 
band from  levying  their  executions 
on  the  property.  Godwin  v.  Yonge, 
22  Ala.  553. 

54.  A  trustee  for  a  married  woman 
and  her  children,  under  appointment 
from  the  chancery  court ;  knowing,  at 
the  time  of  his  acceptance  of  the  trust, 
that  the  deed  creating  it  was  fraudu- 
lent as  to  creditors, — is  estopped  from 
setting  up  against  the  beneficiaries 
the  claims  of  creditors,  or  his  own 
claims  as  surety  of  the  debtor.  Hen- 
derson V.  Segars,  28  Ala.  352. 

55.  If  such  trustee  sells  the  trust 
property,  under  a  power  of  attorney 
from  the  wife ;  applies  the  proceeds 
of  sale,  with  her  consent,  to  the  pay- 
ment of  the  debts  on  which  he  was 
bound  as  surety  ;  obtains  her  receipt, 
showing  that  the  proceeds  had  been 
applied  for  her  support,  and  uses  it 
as  a  voucher  on  the  settlement  of  his 
trusteeship, — equity  will  not  recognize 
such  an  execution  of  the  trust,  but 
will  set  aside  the  settlement  on  the 
application  of  the  beneficiaries  ;  and 
the  trustee  will  be  held  estopped  from 
insisting  that  the  proceeds  were  ap- 
plied as  the  court,  on  a  proper  appli- 
cation, would  have  directed.     lb. 

56.  A  trustee,  who  is  also  the  prin- 
cipal beneficiary,  in  a  deed  of  trust 
for  the  benefit  of  creditors,  may  come 
into  equity,  on  behalf  of  himself  and 
the  other  beneficiaries,  to  prevent  the 
sale  of  the  property  under  executions 
and  attachments  at  law,  to  foreclose 
the  deed,  and  to  settle  the  conflicting 
liens.  Ala.  Life  Insurance  ^'  Trust  Co. 
V.  Pettway,  24  Ala.  544. 

57.  A  trustee  cannot  come  into  equi- 
ty, to  enforce  the  collection  of  a  piu-e- 
ly  legal  demand,  for  which  his  remedy 
at  law  is  adequate,  specific,  and  per- 
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feet :  the  mere  fact,  that  the  proceeds 
of  the  demand,  when  collected,  will 
be  trust  property,  does  not  give  chan- 
cery jurisdiction.  Kimball  v.  Moody, 
27  Ala.  130. 

58.  A  bill  filed  against  a  trustee,  by 
persons  who  show  an  interest  in  the 
trust  fund,  to  prevent  its  waste  and 
misapplication,  is  sufficient  to  uphold 
the  jurisdiction  of  the  court  ou  motion 
for  a  prohibition,  although  it  might 
be  defective  on  demurrer.  Ex  parte 
Walker,  25  Ala.  81. 

59.  A  bill  for  the  reformation  of  an 
ante-nuptial  contract  should  be  filed 
by  the  beneficiary,  where  the  naked 
legal  title  only  is  vested  in  her  trustee  ; 
and  if  filed  by  the  trustee  alone,  it 
may  be  dismissed  for  want  of  equity. 
Stone  V.  Hale,  17  Ala.  557. 

9.  Resignation  and  Removal  of  Trustees. 

60.  If  the  deed  creating  the  trust 
makes  no  provision  for  the  resignation 
of  the  trustee  therein  appointed,  there 
are  but  two  ways  in  which,  after  hav- 
ing once  accepted  the  trust,  he  can 
resign  it ;  that  is,  in  the  summary 
manner  prescribed  by  the  statute, 
(Clay's  Digest,  581,  §  2,)  or  by  the 
permission  of  the  chancery  court :  an 
instrument  in  writing,  executed  by 
the  trustee,  purporting  to  be  a  resig- 
nation of  his  trust,  and  a  transfer  of 
the  trust  estate  to  another  person  as 
trustee,  with  the  consent  and  approba- 
tion of  the  beneficiary,  creates  no  va- 
cancy in  the  trusteeship,  until  ratified 
by  the  court.  Drane  v.  Gunter,  19 
Ala.  731. 

61.  Where  a  sum  of  money  is  be- 
queathed to  a  trustee,  to  be  put  at  in- 
terest for  the  benefit  of  the  cestui  que 
trust ;  and  the  trustee  lends  it  out  at 
the  legal  rate  of  interest  in  the  State 
in  which  the  testator  resided  at  the 
time  of  his  death,  and  in  which  the 
funds  then  were, — he  will  not  be  re- 
moved from  the  trust,  on  account  of 
his  refusal  to  put  the  money  at  inter- 
est in  another  State,  where  the  legal 
rate  of  interest  is  higher.  Lewis  v. 
Cook  If  Mitchell,  18  Ala.  334. 

62.  Where  the  wife  filed  her  peti- 
tion in  the  chancer}^  court,  alleging 
her  husband's  incaj^acity  and  mifitness 
to  act  as  her  trustee,  and  asking  that 
another  trustee   might  be   appointed 


to  take  charge  of  certain  funds  in 
court,  which  she  held  as  her  separate 
estate  under  the  act  of  1850  ;  and  the 
evidence,  while  it  failed  to  establish 
the  husband's  alleged  incapacity  and 
unfitness,  showed  that  the  wife  had 
abandoned  him  without  sufficient  cause, 
and  had  removed  beyond  the  juris- 
diction of  the  court  with  another 
man, — the  petition  was  dismissed,  at 
the  costs  of  the  petitioner's  next  friend. 
Manning  v.  Manning,  24  Ala.  386. 

63.  Where  the  wife's  bill,  seeking 
to  compel  the  specific  execution  of 
an  agreement  to  make  a  settlement, 
does  not  allege  that  she  is  separated 
from  her  husband  on  account  of  his 
improper  conduct,  or  that  he  intends 
to  remove  from  the  State  without  her, 
or  that  she  has  reason  to  apprehend  a 
denial  of  her  right  to  the  property 
settled  on  her  by  the  court,  or  that  his 
habits  render  him  incapable  and  unfit 
for  the  discreet  and  proper  manage- 
ment of  the  estate, — the  court  will 
not  appoint  another  trustee  in  his 
stead,  nor  forbid  his  interference  with 
the  property.  Andrews  v.  Andrews, 
28  Ala.  432. 

64.  If  the  husband,  by  fraudulent 
design,  or  in  disregard  of  the  rights 
of  the  wife,  or  through  indifference  to 
the  duties  of  his  office,  assumes  the 
exclusive  control  and  management  of 
the  trust  property,  a  court  of  equity 
will  remove  him  from  the  trusteeship  ; 
but,  when  his  assumption  of  such  au- 
thority is  shown  to  be  the  result  of 
a  mere  misapprehension  of  his  own 
rights,  and  the  trust  estate  has  suffer- 
ed no  injury  thereby,  it  is  not  a  suffi- 
cient ground  of  removal,  though  it  en- 
titles the  wife  to  a  decree  establishing 
her  in  the  possession  and  control  of 
the  property  ;  nor  will  he  be  removed 
on  account  of  a  mere  disagreement 
between  him  and  his  wife,  which  is 
not  shown  to  have  originated  from  his 
culpable  conduct.  Roper  v.  Roper,  29 
Ala.  247. 

II.  Implied,  ok  Constructive. 

1.  Generally. 

65.  A  court  of  chancery,  looking  on- 
ly to  the  equities  of  parties,  regards 
the  holder  of  the  naked  legal  title  as  a 
trustee  for  the  benefit  of  all  parties 
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equitably  interested.      Pool  v.    Cuni- 
mings  ^  Co.,  20  Ala.  5C3. 

06.  The  assigMee  of  a  title-bond, 
who  is  apprised  at  the  time  of  the 
transfer  that  a  portion  of  the  land  had 
been  previously  sold  to  another,  and 
who  afterwards  takes  to  liiinself  a 
conveyance  of  the  entire  tract,  will  be 
held  in  equity  a  trustee  of  the  legal 
title,  for  the  benefit  of  the  prior  piu'- 
chaser.  Dickinson  Sf  Winn  v.  Any,  25 
Ala.  424. 

67.  Where  the  purchaser  of  slaves 
at  execution  sale  left  them  in  the  pos- 
session of  the  defendant  in  execution, 
under  a  written  agreement  that  the 
latter  might  be  allowed  to  re-purchase 
them,  at  a  stipulated  sum,  within  a 
speciiied  time ;  and  the  defendant 
borrowed  the  money,  and  paid  it  over 
to  the  purchaser,  who  afterwards, 
without  defendant's  assent,  assigned 
his  bill  of  sale  from  the  sheriff  to  the 
lender, — held,  that  the  assignee  coidd 
not  assert  a  claim  to  the  slaves  for 
the  reimbursement  of  the  money  which 
he  had  advanced  to  the  defendant. 
Turneifs  Adm'r  v.  Morrow,  26  Ala.  339. 

68.  Plaintiff's  land  was  sold  under 
execution,  and  bought  in  by  defend- 
ant at  about  one-sixth  of  its  real  value. 
At  the  time  of  the  sale,  defendant  de- 
clared to  several  persons  that  he  was 
buying  in  the  land  for  plaintiff,  and 
requested  them  not  to  bid  for  it;  and 
after  the  sale,  on  several  occasions,  he 
declared  that  he  had  bought  it  for 
plaintiff,  and  that  plaintiff  was  to  have 
it  on  the  repayment  of  the  money  by 
the  next  term  of  the  court.  Within  a 
month  after  the  sale,  when  defendant 
had  paid  nothing  on  the  execution, 
plaintiff  had  an  interview  with  him, 
went  with  him  to  the  sheriff's  office, 
and  there  counted  out  and  paid,  in  his 
presence,  the  amount  of  the  bid,  which 
was  thereupon  credited  on  the  execu- 
tion. Held,  that  these  facts  made  out 
a  clear  case  of  resulting  trust.  Caple 
V.  McCollum,  27  Ala.  461. 

69.  A  bill  filed  by  the  heirs-at-law  of 
a  decedent,  seeking  to  hold  the  de- 
fendant a  trustee  for  their  benefit  of 
the  legal  title  to  a  certain  tract  of 
land,  to  which  (as  they  averred)  their 
ancestor  had  a  pre-emption  right  at 
the  time  of  his  death,  and  to  which 
the  defendant,  by  fraudulently  collud- 
ing with  one  of  the  heirs,  obtained  a 


patent, — lield  defective  on  demurrer, 
because  it  did  not  allege,  Ist,  that  the 
time  prescribed  by  acts  of  congress 
for  their  ancestor  to  make  his  entry 
had  not  expired  when  defendant  en- 
tered the  land  ;  2d!y,  that  plaintiffs 
were  able  and  willing  to  enter  the 
land,  if  it  had  not  been  entered  by  de- 
fendant, or  that  his  entry  prevented 
them  from  doing  so  ;  and,  Sdlj',  a  ten- 
der of  the  money  expended  by  defend- 
ant in  making  tlie  entry,  or  a  willing- 
ness and  readiness  on  the  part  of 
plaintiffs  to  repay  it.  Martin's  Heira 
V.  Tenison,  26  Ala.  738. 

70.  The  resulting  trust  which,  in 
equity,  arises  in  favor  of  the  person 
who  advances  the  purchase-money  of 
land,  is  founded  upon  presumptive 
intention,  and  is  designed  to  carry 
that  intention  into  effect  :  it  will  not 
be  created  in  opposition  to  the  decla- 
rations of  the  person  who  advances 
the  money,  nor  in  opposition  to  the 
obvious  purpose  and  design  of  the 
transaction.  Hatton  v.  Landman,  28 
Ala.  127. 

71.  An  executor,  while  keeping  his 
testator's  estate  together  under  the 
directions  of  the  will,  drew  his  bill  of 
exchange,  in  favor  of  one  D.,  which 
was  accepted  for  accommodation  by 
K.  A.  &  H.,  and  then  discounted  in 
bank.  The  executor  applied  a  small 
portion  of  the  proceeds  to  the  dis- 
charge of  the  debts  of  the  estate,  and 
loaned  the  residue  to  said  D.,  as  money 
belonging  to  the'estate.  D.  afterwards 
confessed  judgment,  in  favor  of  the 
executor,  for  the  amount  of  his  indebt- 
edness to  the  estate,  including  this 
sum,  and  became  insolvent.  The  ex- 
ecutor also  became  insolvent,  and 
removed  from  the  State.  A  succeed- 
ing administrator  collected  a  portion 
of  the  judgment,  not  exceeding  the 
amount  of  the  debt  due  to  the  estate  ; 
and  the  acceptors,  after  paying  the 
bill,  filed  their  bill  in  equity  against 
him,  claiming  the  right  to  share  in 
the  sum  collected.  Held,  that  the  bill 
contained  no  equity.  Kirkman,  Aher- 
nathij  ty  Hanna  v.  Benham,  28  Ala.  501. 

72.  The  statute  of  frauds  has  no 
application  to  trusts  created  by  ope- 
ration of  law  alone,  which  may  always 
be  established  by  parol,  except  where 
some  rule  of  evidence  prevents.  Caple 
•D.  McCollum,  27  Ala.  461. 
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2.  Between  Debtor  and  Creditor. 

73.  If  an  insolvent  debtor  convey 
his  property  by  deed  to  one  of  his 
creditors,  accompanied  by  a  parol 
agreement  that  the  conveyance  shall 
operate  only  for  the  grantee's  indem- 
nity, equity  will  set  aside  the  convey- 
ance, at  the  instance  of  the  other 
creditors  ;  and  if  the  grantee  has  sold 
the  land  to  a  bona-fide  purchaser  for 
valuable  consideration,  who  is  not 
made  a  party  to  the  bill,  although  the 
land  itself  cannot  be  subjected  to  the 
creditors'  demands,  the  proceeds  of 
sale  may  be  subjected,  and  so  far  as 
any  portion  of  the  same  can  be  traced 
into  other  property  purchased  or  pro- 
cured in  exchange  by  such  fraudulent 
grantee,  equity  will  fasten  a  trust 
upon  it  in  favor  of  the  creditors. 
Bryant  v.  Young  ^  Hall,  21  Ala.  264. 
,  74.  The  fact  that  the  fraudulent 
grantee  was  also  a  creditor  of  the 
grantor,  does  not  give  him  a  superior 
equity  to  the  other  creditors.     lb. 

75.  Equity  regards  the  capital  stock 
and  assets  of  a  foreign  banking  corpo- 
ration, which  has  suspended  pajmient 
and  become  insolvent,  as  a  trust  fund 
for  the  payment  of  its  creditors,  and 
the  directors,  stockholders  and  agents 
as  trustees.  Bank  of  St.  Mary's  v.  St. 
John,  Poivers  ^  Co.,  25  Ala.  566. 

76.  If  such  bank  allows  its  stock- 
holders to  withdraw  its  funds,  to  the 
amount  of  their  subscriptions,  and  to 
use  them,  without  security,  in  their 
private  business, — this  is  a  fraud  on 
its  creditors,  which  renders  the  direc- 
tors liable  in  equity  for  the  amount  so 
withdrawn,  and  each  agent  who  par- 
ticipated in  the  fraud  individually  re- 
sponsible for  the  amount  traced  to  his 
hands,  and  for  all  profits  made  from 
its  use.    lb. 

77.  If  such  bank,  when  on  the  eve 
of  insolvency,  and  having  out  notes 
which  it  cannot  redeem,  extends  the 
debt  of  a  solvent  stockholder  for 
money  lent,  by  taking  his  notes,  pay- 
able at  two  and  three  years,  with  its 
president  as  sole  surety, — this  is  a 
fraud  on  its  creditors,  and  entitles 
them  to  proceed  in  equity  directly 
against  such  debtor,  without  a  judg- 
ment at  law,  or  process  of  garnish- 
ment,    lb. 


3.  Between  Executor  or  Administrator 
and  Heir  or  Legatee. 

78.  Where  property  is  bequeathed 
to  an  executor,  in  trust  for  a  specific 
object  -which  fails  or  is  declared  in- 
valid, he  takes  no  personal  interest  in 
it,  but  a  resulting  trust  then  arises  in 
favor  of  the  nest  of  kin.  Abercranoie's 
Executor  V.  Abercrombie's  Heirs,  27  Ala. 
489. 

79.  If  an  administrator  purchases 
property,  real  or  personal,  with  the 
money  of  the  estate,  and  afterwards 
resells  it  at  a  profit,  the  benefit  of  the 
purchase  enures  to  the  estat3,  and 
not  to  himself  individually.  Mosely  v. 
Lane,  27  Ala.  62. 

80.  If  he  agrees  with  his  co-adminis- 
trator, that  they  will  buy  certain  lands 
for  the  estate  at  the  G-overnment  land 
sales,  and  thereby  procures  him,  in 
compliance  with  that  agreement,  to 
join  in  raising  funds  for  that  purpose  ; 
charges  the  estate  with  the  expense 
of  raising  those  funds  ;  prevents  his 
co-administrator  and  the  decedent's 
only  adult  son  from  attending  the 
sales,  by  assuring  them  that  he  will 
buy  the  lands  for  the  estate  ;  prevents 
other  persons  at  the  sale  from  bidding 
for  the  lands,  by  declaring  that  he  had 
come  expressly  to  buy  them  for  the 
estate  ;  buys  the  lands  by  these  means, 
and  with  these  funds,  for  a  sum  great- 
ly below  what  he  would  otherwise 
have  had  to  pay  for  them  ;  takes  the 
title  in  his  own  name,  and  soon  after- 
wards resells  them  at  a  large  profit, — 
he  is  estopped  in  equity,  as  against 
those  representing  the  estate,  from 
denying  that  the  funds  belonged  to  the 
estate.  (Chilton,  C.  J.,  dissenting.) 
lb. 

81.  If  the  agreement  was  to  pur- 
chase the  lands  "for  the  estate,"  and 
the  administrators  knew  at  the  time 
that  the  estate  was  free  from  debt, 
the  resulting  trust  enures  to  the  bene- 
fit of  the  residuary  legatees.  (Cuil- 
Tox,  C.  J.,  dissenting.)     lb. 

4.  Between  Parent  and  Child. 

82.  The  mere  fact  that  the  purchase- 
money  is  advanced  by  a  parent,  while 
the  conveyance  is  taken  in  tlie  name 
of  a  child  who  is  not  shown  to  be  pro- 
vided for,  is  not  sufficient  to  raise  the 
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presumption     of   a    resnltinp;     trust. 
Hatton  V.  Landman,  28  Ala,.  127. 

83.  Two  sisters  filed  a  bill,  against 
the  widow  and  devisee  of  a  deceased 
brother,  to  establish  a  resulting  trust 
in  lands  purchased  by  the  decedent 
in  his  own  name,  but  paid  for  with 
money  advanced  by  his  mother.  The 
plaintiff's  were  of  lawful  age  when  the 
purchase  was  made  ;  the  bill  \Va8  filed 
after  the  expiration  of  more  than  nine 
years  from  the  death  of  the  old  lady, 
and  more  tlian  three  years  after  tlie 
death  of  the  son  ;  and  the  only  excuse 
alleged  for  the  delay  was  disproved. 
The  plaintiff's'  evidence  consisted  prin- 
cipally of  the  old  lady's  declarations, 
made  in  her  son's  presence,  that  her 
money  had  paid  for  the  land ;  the 
son's  admissions  of  that  fact ;  and  his 
promise  to  his  mother,  that  he  would 
"do  what  was  right  between  his  sisters, 
after  she  was  gone,  in  relation  to  the 
land."  The  other  evidence  in  the 
cause  showed,  that  the  son  lived  with 
his  mother,  and  managed  her  business, 
for  sis  or  seven  years  before  the  pur- 
chase was  made,  and  from  that  time 
until  her  death  ;  that  his  services  to 
her,  for  which  he  was  not  shown  to 
have  received  any  compensation,  were 
worth  more  than  the  price  of  the  land  ; 
that  he  was  an  economical  and  indus- 
trious man  ;  and  that  his  mother  knew, 
several  years  before  her  death,  that 
he  claimed  the  land  as  his  own.  The 
court  held,  that  the  declarations  of 
the  parties  were  reconcilable  with  the 
non-existence  of  the  trust,  or  with  its 
waiver  and  discharge  before  the  old 
lady's  death  ;  and  refused  to  establish 
the  trust.    lb. 

5.  Between  Partners. 

84.  By  written  contract  between 
plaintiffs  and  one  P.,  for  the  entry  and 
purchase  in  partnership  of  lands  to  be 
used  for  mining  purposes,  it  was  stipu- 
lated that  plaintiff's  should  advance 
the  money,  which  was  "to  be  refunded, 
with  interest,  out  of  the  first  funds 
realized  by  the  company ;"  and  that 
P.  should  enter  the  lands  which  he 
deemed  most  suitable,  and  siipej'intend 
the  working  of  the  mhies.  P.  entered 
several  tracts  of  land  in  his  own  name, 
with  money  advanced  by  plaintiffs, 
and  afterwards  transferred  them  to 


])laintin's,  to  whom  patents  were  sub- 
se([uently  issued.  Some  of  these  lands 
were  sold  under  execution  against  P., 
before  the  issue  of  plaintiff's'  patents, 
and  were  purchased  at  the  sale  by  the 
judgment  creditor,  against  whom 
plaintiffs  filed  their  bill,  .praying  a 
sale  of  the  land,  the  reimbursement  of 
the  moneys  expended  by  them  in  pay- 
ment of  the  purchase-money,  taxes, 
&c.,  and  the  distribution  of  the  resi- 
due of  the  proceeds  of  sale  according 
to  the  terms  of  the  contract.  Held, 
that  the  plaintiff's  were  entitled  to  re- 
lief against  the  purchaser  at  execution 
sale,  who  only  succeeded  to  the  rigjits 
of  P. ;  that  the  registration  of  his  deed 
by  the  purchaser,  coupled  with  the 
plaintiffs'  failure  to  have  the  written 
evidence  of  their  claim  recorded,  did 
not  add  any  potency  to  the  purchaser's 
title  ;  and  that  the  written  contract  of 
partnership,  and  the  receipts  subse- 
quently executed  by  P.  to  the  plaintiffs 
for  moneys  advanced  by  them,  were 
admissible  evidence  for  the  i^laintiflfs. 
Pool  V.  Cummin gs  ^  Co.,  20  Ala.  563. 

85.  When  money  is  advanced  by 
one  partner,  out  of  his  individual 
funds,  to  be  invested,  with  other 
moneys  belonging  to  the  partnership, 
in  the  purchase  of  real  estate  for  the 
benefit  of  all  the  partners ;  and  the 
purchase  is  made  by  another  partner, 
who  takes  the  legal  title  in  his  own 
name, — a  trust  is  created  in  favor  of 
the  partners  individually,  which  equi- 
ty will  enforce.  Owens  v.  Collins  Sf 
Langworthy,  23  Ala.  837. 

86.  But  the  partner  thus  advancing 
his  money  has  the  right,  at  any  time 
before  the  appropriation  is  actually 
made,  to  change  his  intention,  and  di- 
rect a  different  application  of  the 
money  ;  and  the  subsequent  applica- 
tion of  his  funds,  in  the  manner  which 
he  had  first  authorized,  would  create 
a  trust,  if  at  all,  in  his  favor  alone. 
lb. 

87.  If  the  bill  seeks  to  enforce  a 
trust,  growing  out .  of  partnershiis 
transactions,  between  plaintiff's  and 
defendant,  or  a  joint  trust  in  favor  of 
plaintiffs  individually,  while  the  evi- 
dence shows  a  separate  trust  in  favor 
of  one  of  the  plaintiffs  only,  the  vari- 
ance is  fatal.     lb. 

88.  The  allegations  of  the  bill  in 
this  case,  as  to  the  purchase  of  lands 
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with  partnership  funds,  being  denied 
by  a  sworn  answer  ;  the  plaintiffs  only 
proof  consisting  of  verbal  admissions, 
casuall.y  made,  and  detailed  after  the 
lapse  of  lifteen  or  eighteen  years  by 
witnesses  whose  accuracy  was  shown 
to  be  unreliable  ;  there  being,  also, 
proof  of  similar  admissions  on  the 
part  of  the  plaintiff;  and  no  reason 
being  shown  for  his  long  delay  in  the 
assertion  of  important  rights  unjustly 
withheld  from  him,  when  he  was  in 
destitute  circumstances, — the  evidence 
was  held  insufficient  to  establish  a 
resulting  trust  in  the  lands.  Garrett 
V.  Garrett's  Heirs,  29  Ala.  439, 

89.  If  the  damaged  goods  of  the 
firm  are  sold  at  auction  on  account  of 
the  insurers,  arid  purchased  hj  one  of 
the  partners,  the  benefits  of  the  pur- 
chase enure  to  the  firm,  and  not  to 
himself  individually.  Zimmerman  v. 
Huber,  29  Ala.  379. 

6.  Between  Principal  and  Agent. 

90.  If  an  agent  to  sell  become  him- 
self the  purchaser,  without  his  prin- 
cipal's consent,  he  will  be  held  a  trus- 
tee of  the  legal  title  for  the  benefit  of 
his  principal.  Walker  v.  Palmer,  24 
Ala.  358. 

91.  If  such  agent  is  surety  of  his 
principal  on  the  notes  given  f^r  the 
purchase-money,  the  deed  taken  to 
himself  from  his  principal's  vendor 
would  give  him  a  lien  to  the  extent  of 
the  money  paid  by  him  ;  but  if  he  had 
other  moneys  of  his  principal  in  his 
hands  at  the  time  of  the  purchase,  his 
lien  would  be  diminished  to  that  ex- 
tent,    lb. 

1.  Between  Tenants  in  Common. 

92.  Where  one  tenant  in  common, 
having  obtained  a  conveyance  from 
liis  co-tenant  for  the  purpose  of  mort- 
gaging the  entire  estate,  and  bound 
himself  to  reconvey  one  half  of  the 
land  after  the  mortgage  is  raised, 
rents  out  the  premises,  and  collects 
the  rents,  he  becomes,  as  to  these 
rents  and  profits,  a  trustee  by  impli- 
cation for  his  co-tenant,  and  is  charge- 
able with  interest  on  the  amount  found 
in  his  hands  from  the  time  of  its  re- 
ceipt. Tnrlelon  v.  GohWiu'aites  Heirs, 
23  Ala.  346. 


93.  The  statute  of  limitations  of  six 
years  is  a  bar  to  a  suit  for  an  account 
of  such  rents  and  profits,     lb. 


USURY. 

1.  If  a  contract  is  usurious  in  its 
inception,  no  renewal  of  the  note,  or 
other  change  in  the  form  of  the  con- 
tract, can  alter  its  original  character, 
but  the  taint  of  usury  follows  it  even 
into  the  hands  of  a  bona-fide  holder, 
unless  he  received  it  through  the 
fraud  of  the  maker.  Pearson  v.  Bailey, 
23  Ala.  537. 

2.  If  an  agent  lends  his  principal's 
money  at  a  usurious  rate  of  interest, 
the  fact  of  agency  does  not  affect  the 
illegality  of  the  contract,  nor  avoid 
the  effect  of  the  statute  against  usury. 
lb. 

3.  An  agreement  between  mortga- 
gor and  mortgagee,  made  contempo- 
raneously with  the  loan,  that  the  inter- 
est shall  be  converted  into  i^rincipal 
as  it  becomes  due,  is  oppressive,  un- 
just, and  tending  to  usury  ;  but,  after 
interest  has  accriied,  it  then  becomes 
a  debt,  and  may,  by  subsequent  agree- 
ment, be  considered  a  part  cf  the  prin- 
cipal, and  thenceforth  bear  interest, 
provided  there  is  no  extortion  on  the 
part  of  the  mortgagee.  Eslava  v.  Le- 
pretre,  21  Ala.  504. 

4.  If  the  interest  runs  in  arrear,  and 
rests  are  made  from  time  to  time  in 
the  mortgagee's  account  of  arrears, 
on  which  interest  is  calculated  ;  and 
finally  a  general  account  is  had  of  all 
arrears,  which  is  signed  by  the  mort- 
gagor, and  secured  by  a  second  mort- 
gage, executed  after  the  lapse  of  seve- 
ral 3'ears, — the  transactions  are  not 
usurious,  and  equity  will  charge  the 
mortgaged  premises  with  the  pa3'mcnt 
of  the  sum  so  found  due,  where  there 
is  no  conflicting  lien  or  subsequent  in- 
cumbrance on  the  i^roperty  at  the 
time  of  this  settlement,     lb. 

5.  Where  the  mortgage  debt  is 
created  in  this  State,  and  the  mortga- 
gor, being  unable  to  pay  it,  afterwards 
agrees  to  pay  ten  per  cent,  interest,  as 
an  indemnit}'  to  the  mortgagee  for 
interest  paid  by  him  on  money  bor- 
rowed in  Louisiana  at  a  higher  rate 
of  interest  than  is  allowed  by  the  laws 
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of  this  State,  the  agreement  is  oppres- 
sive and  unjust,  and  will  not  be  upheld 
in  equity,     lb. 

6.  Discounting  a  note  on  a  tliird 
person,  eleven  months  before  its  matu- 
rity, at  four  per  cent,  per  month,  and 
taking  the  endorsement  of  the  holder, 
with  a  mortgage  on  his  property  to 
secure  its  payment,  constitute  a  usuri- 
ous loan,  and  not  a  hona-fide  j^urchase 
of  the  note  ;  and  if  the  note  and  mort- 
gage are  then  assigned  to  another 
person,  at  the  same  usurious  rate  of 
discount,  and  with  notice  of  the  usuri- 
ous nature  of  the  transaction,  the 
mortgage  is  open  in  his  hands  to  the 
defense  of  usury.  Hunt  ^  Frowner  v. 
Acre  Sf  Johnson,  28  Ala.  580. 

7.  In  taking  an  account  of  the  mort- 
gage fund,  to  separate  the  interest  of 
the  mortgagee  from  that  of  the  mort- 
gagor, (an  execution  having  been 
levied  on  the  latter,)  the  plaintiffs  in 
execution  cannot  take  advantage  of 
usury  in  the  mortgage  debt.  Harbin- 
son  V.  Harrell,  19  Ala.  753. 

8.  Usury,  in  the  transaction  in  which 
the  mortgage  had  its  origin,  may  be 
set  up  as  a  defense,  pro  tanto,  to  a  bill 
for  foreclosure. ;  and  its  effect,  if  es- 
tablished, is  to  discharge  the  party 
from  the  payment  of  any  interest 
whatever  on  the  debt.  Hunt  fy  Frowner 
V.  Acre  ^  Johnson,  28  Ala.  580. 

9.  If  the  borrower  comes  into  equity 
for  relief  against  a  usurious  contract, 
he  will  be  compelled  to  pay  the 
amount  of  the  principal  and  legal  in- 
terest ;  and  if  the  debt  is  secured  by 
mortgage,  the  mortgage  stands  as  a 
security  for  that  amount.  Pearson  v. 
Bailey,  23  Ala.  537  ;  also,  Htipt  ^-  Frow- 
ner V.  Acre  ^  Johnson,  28  Ala.  580. 

10.  But,  where  the  heirs  of  the 
mortgagor  come  into  equity,  to  re- 
deem the  mortgaged  premises,  to  set 
aside  a  decree  of  foreclosure,  which 
was  obtained  by  the  creditor  in  a  suit 
so  conducted  as  to  deprive  them  of 
the  opportiunity  to  appear  and  plead 
the  usury,  and  to  remove  the  cloud 
on  their  title  created  by  the  proceed- 
ings in  the  foreclosure  suit,  they  will 
not  be  reqn  ired  to  paj''  any  interest 
whatever  o  n  the  debt.  Hunt  ^  Frowner 
V.  Acre  ^  Johnson,  28  Ala.  580.  (Wal- 
ker, J.,  dissenting.) 

11.  Where  a  usurious  debt  has  been 
settled,  by  the   creditor    taking   the 
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mortgaged  property  in  satisfaction  of 
it,  equity  will  not  open  the  transaction, 
ai)d  allow  a  redemption, on  the  ground 
of  usury  alone.  Adams  v.  McKenzk, 
18  Ala.  G98. 

For  other  decisions  on  the  subject 
of  usury,  see  the  same  title  in  Part  IV. 


VARIANCE. 
See  Decrees,  5-28,  pp.  242-3. 
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II.  Equitable  Rights  and  Remedies 
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I.  Equitable  Rights  and  Remedies  of 
Purchaser. 

1.  When  a  vendor  represents  his 
title  to  be  good,  it  is  equivalent  to 
saying  that  he  has  a  perfect  title  to 
the  entire  tract,  ^inaffected  by  any 
gaps  in  the  chain  of  title,  and  without 
any  defect  or  incumbrance  whatever. 
Smith  V.  Robertson,  23  Ala.  312  ;  Burns 
V.  Taylor,  23  Ala.  255;  Thrasher  ^^ 
Mitchell  V.  Pinckard's  Heirs,  23  Ala. 
616. 

2.  An  outstanding  right  of  dower, 
whether  perfect  or  inchoate,  is  an  in- 
cumbrance on  the  title,  which  renders 
it  defective,  and  which  entitles  the 
purchaser  to  come  into  equity  to  have 
compensation  made  out  of  the  unpaid 
purchase-money.  Thrasher  ^-  Mitchell 
V.  Pinckard's  Heirs,  23  Ala.  616. 

3.  The  purchaser  may,  in  such  case, 
refuse  to  perform  an  executory  con- 
tract on  account  of  the  incumbrance  ; 
or,  if  he  has  received  a  deed,  the  cove- 
nants of  which  are  broken  by  the  ex- 
istence of  such  outstanding  incimi- 
brance,  and  the  vendor  is  insolvent, 
equity  will  either  restrain  the  collec- 
tion of  so  much  of  the  purchase-money 
as  will  compensate  for  the  injuries  re- 
sulting from  the  breach,  or  order  it  to 
be  appropriated  to  the  extinguish- 
ment of  the  incumbrance  ;  but,  where 


354 


VENDOR  AND  PURCHASER.         [Part  III. 


the  purchaser  has  received  a  deed, 
and  has  executed  a  mortgage  on  the 
land  to  secure  the  paj'ment  of  the 
purchase-money,  he  cannot  resist  a 
foreclosure  of  the  mortgage  by  setting 
Vip  the  breach  of  the  vendor's  covenants, 
when  it  is  not  shown  that  the  vendor 
is  unable  to  respond  in  damages  for 
the  breach.  McLemore  v,  Mabson,  20 
Ala.  137. 

4.  In  making  an  abatement  of  the 
purchase-money,  at  the  suit  of  the 
l^urchaser,  where  his  vendor  died  with- 
out making  title,  and  the  widow's  dower 
was  assigned  in  part  of  the  land,  the 
purchaser  should  be  relieved,  until  the 
death  of  the  widow,  of  the  payment 
of  so  much  of  the  purchase-money  as 
may  be  equal  to  one  third  of  the  value 
of  the  premises  at  the  time  of  the 
alienation  ;  and  the  payment  of  this 
sum,  without  interest,  at  the  termina- 
tion of  the  widow's  life  estate,  should 
be  secured  by  a  lien  on  the  land. 
Springle's  Heirs  v.  Shields  ^  Paulding, 
17  Ala.  295. 

5.  Under  a  contract  for  the  sale  of 
three  quarter-sections  of  land,  atSl.OOO 
each,  the  vendor  executed  to  the  pur- 
chaser a  deed  for  two  hundred  acres, 
and  a  bond  for  titles  to  the  residue  ; 
and  the  purchaser  gave  his  three  notes 
for  the  purchase-money,  for  §1,000 
each,  the  two  first  falling  due  being 
payable  absolutely,  and  the  third  on 
condition  that  full  title  should  be 
made.  The  vendor  afterwards  made 
title  to  one  hundred  and  twenty  acres 
of  the  land  embraced  in  the  bond, 
transferred  all  the  notes  for  valuable 
consideration,  became  insolvent,  and 
removed  from  the  State,  without  mak- 
ing or  being  able  to  make  title  to  the 
remaining  quarter-section  of  the  land. 
Held,  that  the  payment  by  the  purcha- 
ser, in  good  faith,  of  the  first  and  last 
notes,  with  notice  of  the  transfer  of 
the  second,  did  not  entitle  him  to 
equitable  relief  against  the  payment 
of  the  latter  ;  it  not  appearing  that 
the  condition  annexed  to  the  last 
note  afforded  an  insufficient  indemnitj^ 
against  the  damage  sustained  by  the 
failure  to  make  title.  Graham  v.  Ne- 
smith,  18  Ala.  7G3. 

G.  Where  land,  to  which  the  defend- 
ant in  execution  has  an  equitable  title, 
is  levied  on  and  sold  by  his  directions, 
and  the  proceeds  applied  to  the  satis- 


faction of  the  execution  ;  and  he  de- 
livers up  possession  to  the  purchaser, 
assuring  him  that  the  title  is  perfectly 
good, — equity  will  enjoin  hira  from 
setting  up  the  legal  title,  subsequent- 
ly acquired,  against  snb-purchasera 
for  valuable  consideration,  who  have 
paid  the  purchase-money,  and  received 
convej'ances,  without  notice  of  the 
defect  of  title.  Stone  v.  Britton,  22 
Ala.  543. 

7.  Where  the  land  is  sold  under 
execution  against  the  vendor,  on  a 
judgment  rendered  prior  to  his  sale, 
and  bought  in  hy  the  purchaser,  the 
latter  may  enjoin  the  collection  of  his 
bid,  and  all  further  proceedings  under 
the  judgment,  if  the  judgment  was 
paid  and  satisfied  before  the  issue  of 
the  execution.  Brewer  v.  Branch  Bank 
at  Montgomery,  24  Ala.  439. 

8.  The  purchaser  may  enjoin  a  judg- 
ment on  the  notes  given  for  the 
purchase-mone3%  upon  alleging  his 
vendor's  fraudulent  representations 
of  title,  a  breach  of  the  v/arranty  of  title, 
and  the  insolvency  of  the  vendor's 
estate.  Walton  v.  Bonham,  24  Ala. 
513. 

9.  And  where  he  is  evicted  from 
the  land  after  the  rendition  of  the 
judgment,  and  the  defense  could  not 
have  been  made  at  law,  he  may  enjoin 
the  judgment,  if  the  estate  of  his  ven- 
dor is  insolvent.  Wray's  Adrn'rs  v. 
Furnis.%  27  Ala.  471. 

10.  He  may  also  enjoin  the  collec- 
tion of  the  purchase-monej^,  without 
regard  to  the  solvency  of  his  vendor, 
when  he  makes  out  a  case  which  en- 
titles him  to  a  rescission  of  the  con- 
tract.    Lanier  V.  Hill,  25  Ala.  554. 

11.  But,  after  accepting  a  convey- 
ance, he  cannot,  in  the  absence  of 
fraud  or  mistake,  enjoin  a  judgment 
for  the  purchase-money  as  on  an  ex- 
ecutory contract.  Thompson's  Adm'r 
V.  Christian,  28  Ala.  399. 

12.  Where  the  purchaser  seeks  an 
abatement  of  the  purchase-money,  on 
account  of  a  deficiency  in  the  quantity 
of  land,  and  does  not  allege  that  there 
was  any  fraud  or  mistake  in  the  exe- 
cution of  the  deed,  the  convcA'ance 
must  be  taken  as  conclusive  evidence 
of  the  terms  of  the  contract ;  and  if  it 
describes  the  land  as  containing  a  speci- 
fied number  of  acres,  "be  the  same 
more  or  less,"   such   deficiency   does 
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not  entitle  him  to  relief.     Frederick  v. 
Youngblood,  19  Ala.  G80. 

1.3.  An  honest  expression  of  opinion 
by  the  vendor,  as  to  the  location  of 
one  of  the  boundary  lines,  even  thoui^h 
erroneous,  is  not  available  in  al)ate- 
ment  of  the  purchase-money.  Stow  v. 
Bozeman's  Executors,  29  Ala.  .397. 

14.  Where  the  purchaser  seeks  to  en- 
join a  judgment  on  the  notes  given  for 
the  i^urchase  money,  on  account  of  the 
vendor's  false  representations  as  to 
the  title,  when  he  had  previously  con- 
veyed the  land  to  his  children,  neither 
the  vendor  himself,  nor  his  personal 
representatives,  can  insist  that  a  good 
title  passed  notwithstanding  the  deed, 
because  it  was  made  to  hinder  and 
delay  creditors.  Walton  v.  Bonham, 
24  Ala.  513. 

15.  In  making  an  abatement  of  the 
piU'chase-money,it  is  a  proper  method 
of  computing  interest,  to  divide  the 
amount  of  the  damages  by  the  number 
of  notes  originally  given  for  the 
purchase-money,  and  to  allow  interest 
on  each  sum,  from  the  time  the  notes 
respectively  fell  due,  to  the  time  Avhen 
new  outstanding  notes  were  substitu- 
ted,    lb. 

16.  In  making  an  abatement  of  the 
purchase-money  of  two  contiguous 
half-sections  of  land,  which  were  rep- 
resented by  the  vendor  to  contain  640 
acres,  but  which  are  rendered  frac- 
tional by  the  passage  of  a  navigable 
river,  it  is  erroneous  to  compute  the 
damages  resulting  from  the  deficiency, 
by  taking  into  consideration  the  quali- 
ty of  adjacent  lands  ;  but  the  correct 
rule  is,  after  first  deducting  the  value 
of  the  ferry  and  river  privileges,  to 
compute  the  average  value  of  the 
lands  per  acre  at  the  price  agreed  to 
be  paid,  and  to  multiply  this  ave- 
rage by  the  number  of  acres  defi- 
cient,    lb. 

17.  Where  the  purchaser  comes 
into  equit}^  to  obtain  a  rescission  of 
the  contract,  but  only  establishes  his 
claim  to  a  credit  on  the  outstanding 
notes  for  the  purchase-money  for  the 
amount  expended  b}^  him  in  entering 
a  portion  of  the  land,  which  amomit 
is  not  eqiuil  to  the  unpaid  portion  of 
the  purchase-money ;  while  the  title- 
bond  is  conditioned  to  convey  on  the 
payment  of  the  purchase-money,  he 
cannot  have  a  decree  for  a  conveyance  I 


of  title.     Gallagher  v.    Wither  in  gton, 
29  Ala.  420. 

18.  A  purchaser,  liolding  his  ven- 
dor's ileed  with  covenants  of  warranty, 
and  having  convej'ed  in  like  manner 
portions  of  the.  land  to  others,  may 
join  with  such  sub-purchasers  in  a  bill 
against  his  vendor,  for  reimbursement 
of  losses  sustained  from  an  eviction  of 
an  undivided  third  part  of  the  land 
under  title  paramount.  Gannard  v. 
Eslava,  20  Ala.  732. 

19.  A  purchaser,  with  covenants  of 
warranty,  is  a  creditor  of  the  vendor, 
within  the  statute  of  frauds,  from  the 
time  of  the  execution  of  his  deed, 
when  there  is  at  that  time  a  para- 
mount outstanding  title,  under  which 
he  may  be  or  actually  is  afterwards 
evicted  ;  and  may,  therefore,  set  aside 
a  voluntary  conveyance.     lb. 

20.  When  a  party  purchases  land 
in  the  possession  of  a  third  person, 
without  inquiring  into  his  right  or  the 
character  of  his  possession,  he  is  af- 
fected with  all  the  equitable  rights 
binding  on  his  vendor,  and  cannot 
set  up  the  want  of  notice  to  protect 
himself.  Brewer  v.  Breiver  c^  Logan, 
19  Ala.  181 ;  Burns  v.  Taylor,  23  Ala. 
255. 

21.  If  the  purchaser  holds  only  his 
vendor's  bond,  conditioned  to  make 
title  on  the  full  payment  of  the 
purchase-money,  a  sub-purchaser  can- 
not be  regarded  as  a  bona-fide  purcha- 
ser for  valuable  consideration  without 
notice,  although  he  saw  in  his  vendor's 
possession  his  notes  for  the  purchase- 
money  ;  the  conditional  bond  is  suffi- 
cient to  put  such  purchaser  on  inqui- 
ry, and,  therefore,  to  charge  him  with 
notice.  Bradford  v.  Harper,  25  Ala.  337. 

22.  Who  are,  or  not,  bona-fide  pur- 
chasers for  valuable  consideration 
without  notice,  against  whom  an  un- 
recorded mortgage  is  void.  Smith's 
Heirs  V.  Branch  Bank  at  Mobile.  21  Ala. 
125  ;  Steele  V.  Adam?,  21  Ala.  534:  Center 
V.  P.  ?fM.  Bank,  22  Ala.  743  ;  Hoole  cV 
Paullin  V.  Attorney-General ,  22  Ala. 
190.;  Boiid  V.  Beck,  29  Ala.  703.  {Vide 
MO'RTGAGES,  104-111,  p.  308.) 

23.  When  a  party  sets  up  the  de- 
fense of  a  bona-fide  purchase  without 
notice,  he  must  deny  notice,  whether 
charged  in  the  bill  or  not.  Johnson  v. 
Toulmin,  18  Ala.  50  ;  D^Vendal  v.  3Ia- 
lone's  Executors,  25  Ala.  272. 
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24.  And  if  facts  are  charged,  from 
which  notice  may  be  inferred,  he  must 
deny  them.  Johnaon  v.  Toulmin,  18 
Ala.  50. 

As  to  the  pm-chaser's  right  to  a  re- 
scission or  specific  performance  of 
the  contract,  see  those  titles  respec- 
tively. 

II.  JEquitable  Rionxs  AND  Remedies  of 
Vendor. 

25.  Where  the  vendor  has  executed 
his  bond  to  the  jiurchaser,  conditioned 
to  make  titles  on  the  payment  of  the 
purchase-money,  a  court  of  chancery 
considers  the  contract  as  an  equitable 
mortgage,  and  the  legal  title  as  a  se- 
curity for  the  payment  of  the  purchase- 
money.  Conner  v.  Banks,  18  Ala.  42  ; 
Kelly  V.  Payne,  18  Ala.  371. 

26.  If  an  agent,  acting  for  himself 
and  his  principal,  purchases  land  on 
their  joint  account,  but  exceeds  his 
authority  in  the  price  agreed  to  be 
paid  ;  and  the  principal  repudiates  the 
contract,  the  vendor's  lien  may  then 
be  enforced  against  the  agent.  Craw- 
ford V.  Barkleij,  18  Ala.  270. 

27.  Chancery  will  enforce  a  vendor's 
lien,  when  his  bill  alleges  that  he  re- 
tained the  title  in  himself  as  a  security 
for  the  purchase-money,  that  the 
purchase-money  is  due,  and  that  the 
purchasers  are  in  default.  May  v. 
Lewis,  22  Ala.  646. 

28.  But,  where  he  alleges  that  the 
purchase-money  was  to  be  paid  out 
of  the  proceeds  of  certain  mills  situa- 
ted on  the  land,  and  that  the  purchaser 
had  received  enough  to  make  full 
payment ;  and  asks  an  account  of  the 
proceeds  received, — his  bill  is  without 
equity,  because  his  remedy  at  law  is 
complete.     lb. 

29.  If  the  vendor  transfers  the  notes 
to  a  stranger,  and  accepts  for  them  a 
bill  of  exchange,  his  lien  on  the  land 
is  gone,  and  the  purchaser  becomes 
entitled  to  a  conveyance  on  making 
payment  to  such  transferree  ;  but,  if 
the  transferree  was  acting  as  agent  of 
the  purchaser,  or  was  jointly  con- 
cerned with  him  in  the  purchase,  and 
made  the  arrangement  for  their  joint 
benelit,  without  an  express  promise 
on  the  part  of  the  vendor  to  receive 
the  bill  in  absolute  payment  of  the 
notfis,  and   thereby   to   abandon    his 


lien,  the  land  is  still  bound  for  the 
payment  of  the  purchase-money  on 
the  non-payment  of  the  bill.  Bradford 
V.  Harper,  25  Ala.  337. 

30.  The  vendor's  lien,  when  he  takes 
no  independent  security  for  the 
purchase-money,  may  be  enforced 
against  either  the  purchaser  or  one 
claiming  under  him  with  notice  ;  and 
this  principle  equally'  applies  to  ex- 
changes, and  whether  a  conve3'ance 
or  bond  for  title  only  is  executed. 
Bums  V.  Taylor,  23  Ala.  255. 

31.  The  fact  that  the  land  is  in  pos- 
session of  a  third  person,  is  sufficient 
to  i3ut  the  purchaser  on  inquirj',  and 
to  affect  him  with  notice.  Brewer  v. 
Brewer  ^  Logan,  19  Ala.  181  ;  Burns  v. 
Taylor,  23  Ala.  255. 

32.  If  the  purchaser  holds  only  a 
bond  from  his  vendor,  conditioned 
to  make  titles  on  the  full  payment  of 
the  purchase-money,  this  is  sufficient 
to  charge  a  sub-purchaser  from  him 
with  notice  of  the  vendor's  lien, 
although  the  original  notes  for  the 
purchase-money  are  exhibited  by  the 
maker  to  his  sub-purchaser.  Bradford 
V.  Harper,  25  Ala.  337. 

33.  But,  where  the  vendor's  bond 
is  only  conditioned  to  make  title  so 
soon  as  a  patent  is  obtained  from  the 
Government,  the  presumption  from  its 
face  is  that  the  purchase-money  has 
been  paid.  Burns  v.  Taylor,  23  Ala. 
255. 

34.  If  a  person  in  possession  of  land, 
upon  inquiry  being  made  relative  to 
the  title  by  one  Avho  is  about  to  pur- 
chase it  from  another,  advises  him  to 
purchase,  assures  him  that  there  will 
be  no  difficulty  about  the  title,  and 
afterwards  delivers  up  the  possession 
to  the  purchaser's  agent, — his  acts 
amount  to  an  abandonment,  or  waiver, 
of  a  vendor's  lien  which  he  held  against 
the  i^erson  from  whom  the  purchaser 
bought ;  and  although  he  afterwards 
refuses  to  assign  his  title-bond  to  the 
purchaser,  until  assured  by  the  latter 
that  it  will  not  affect  his  lien,  and 
makes  the  assignment  upon  this  iinder- 
standing,  this  does  not  place  him  in 
any  better  or  worse  position,  since  his 
lien  was  already  lost.     lb. 

35.  Where  the  vendor,  at  the  re- 
quest of  the  purchaser,  executes  a 
bond  to  a  sub-ijurchaser,  conditioned 
to   make  titles  on  the  payment  of  the 
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siib-purcliaser's  notes  for  tlic  piircliusc- 
moiiey,  one  payable  to  the  vendor, 
and  the  other  to  liis  pnrchaser,  tlic 
representations  of  tlie  vendor,  made 
without  the  autliority  of  his  pnrcliaser, 
by  wliich  the  snb-inirchaser  was  in- 
duced to  buy  under  tlie  belief  that  he 
would  get  a  good  title,  are  a  discharge 
of  his  lien,  but  do  not  affect  the  lien 
of  his  purchaser.  Rowland  v.  Day,  17 
Ala.  681. 

36.  A  bill,  seeking  to  enjoin  the  de- 
fendant from  asserting  his  legal  title 
to  a  tract  of  land,  which  he  liad  ver- 
bally sold  to  one  W.,  who  sold  to  S., 
who  sold  to  plaintiff,  alleged  that  W. 
agreed  to  sell  to  S.,  if  defendant  would 
sanction  the  sale,  and  would  recognize 
his  said  verbal  contract ;  that  they 
together  called  en  him,  to  ascertain 
whether  he  would  do  so  ;  that  defend- 
ant replied,  that  he  did  recognize  the 
validity  of  his  contract,  was  willing 
that  W.  might  sell  to  S.,  and  would 
look  to  the  former  for  the  payment  of 
his  pnrchaso-money.  The  answer  ad- 
mitted these  facts,  but  denied  that 
defendant  thereby  intended  to  surren- 
der his  lien  on  the  land,  or  to  do  more 
than  recognize  the  validity  of  his  ver- 
bal contract.  Held,  that  the  facts  ad- 
mitted by  the  answer  were  not  suffi- 
cient to  create  an  equitable  estoppel. 
Jones  V.  Cowle.s,  26  Ala.  612. 

37.  Where  lands  are  purchased  by 
a  partnership  from  one  of  its  members, 
who  guaranties  that  they  can  be  re- 
sold within  five  j'ears  for  at  least 
the  amount  of  th^  purchase-monej^ 
and  pledges  his  entire  interest  in  the 
compan3-  to  indemnify  it  against  any 
loss  it  might  sustain  in  the  purchase  ; 
and  the  lands  remain  unsold  after  the 
expii-ation  of  the  five  years, — a  ven- 
dor's lien  cannot  be  asserted,  as 
against  subsequent  creditors,  mort- 
gagees, and  purchasers,  without  proof 
that  they  advanced  their  money  with 
notice  of  the  lien.  Coster's  Executors 
V.  Bank  of  Georgia,  24  Ala.  37. 

38.  An  assignment  of  the  notes  for 
the  purchase-money,  Avithout  recourse, 
amounts  to  an  abandonment  of  the 
lien  ;  but  whether  the  parties  intend- 
ed or  not  to  abandon  the  lien,  is  a 
question  of  fact,  to  be  determined 
from  the  evidence  and  the  nature  of 
the  transaction.  Grigo-sbtJ  v.  Hair,  25 
Ala.  327. 


39.  An  assignment  of  the  notes  for 
the  purchase-money,  in  the  abserK-'e  of 
a  stipulation  to  the  contrary,  necessa- 
rily operates  as  a  transfer  of  the  ven- 
dor's lieji.  Conner  v.  Jhinkft,  18  Ala. 
42  ;  Ketlij  v.  Vaijne,  18  Ala.  370. 

40.  \Vhere  the  several  notes  are 
assigned  at  different  times,  tlie  assign- 
ment of  eachis,^?'o  tajito,  an  assign- 
mcTit  of  the  lien,  unless  expressly 
waived  ;  and  the  liens  of  the  several 
assignees  are  to  be  preferred  accord- 
ing to  the  priority  of  their  assignments, 
without  reference  to  the  maturity  of 
the  notes.  Griggsby  v.  Hair,  2.5  Ala. 
327. 

41.  If  an  assignee  of  the  notes  ex- 
tends the  day  of  payment,  and  takes 
a  new  note  in  his  own  name,  liis  lien  is 
not  thereby  lost,  but  continues  to  at- 
tend the  debt  until  it  is  paid  or  extin- 
guished, or  until  the  lien  itself  is  de- 
stroyed by  the  contract  of  the  parties. 
Conner  v.  Banks,  18  Ala.  42. 

42.  If  the  note  is  secured  by  mort- 
gage, a  transfer  of  it  is  an  equitable 
assignment  of  the  mortgage,  and  the 
mortgagee  holds  the  legal  title  in 
trust  for  the  assignee,  who  may  pro- 
ceed in  his  own  name  to  foreclose. 
Center  v.  P.  ^  31.  Bank,  22  Ala.  743. 

43.  But  the  assignee  of  a  note,  given 
for  the  purchase-money  of  land,  can- 
not stand  in  a  higher  or  better  posi- 
tion than  the  vendor  himself  occupied. 
Coster's  Executors  v.  Bank  of  Georgia, 
24  Ala.  37. 

44.  Where  lands  are  purchased  by 
a  firm  from  one  of  its  partners,  who 
guaranties  that  they  can  be  resold, 
within  five  years,  for  at  least  the 
amount  of  the  purchase-money,  and 
pledges  his  entire  interest  in  the 
company  to  indemnify  it  against  any 
loss  which  might  be  sustained  in  the 
purchase  ;  and  the  lands  remain  un- 
sold after  the  expiration  of  the  five 
3'ears, — an  assignee  of  the  notes  can- 
not assert  a  vendor's  lien,  as  against 
a  partner  who  had  guarantied  their 
payment,  and  had  paid  a  part  of  them. 
lb. 

4.5.  Nor  can  such  assignee  assert  a 
vendor's  lien,  as  against  a  remote 
assignee  of  the  vendor's  interest  in 
the  company,  who  purch.ased  bona  fah, 
for  valuable  consideration,  and  witl> 
out  notice,     lb. 

46.  If  the  vendor  pays  the  notes,  on 
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the  purchaser's  failure  to  do  so,  the 
debt  revests  in  him,  with  the  lien  for 
its  payment ;  and  he  ma_v  subject  the 
land  to  its  satisfaction.  Kelly  v.  Payne, 
18  Ala.  370.  ' 

47.  If  the  statutory  liability  of  the 
vendor,  as  endorser  of  the  notes,  has 
been  perfected  by  the  rendition  of 
judgment  against  the  maker,  with  the 
"issue  of  execution  thereon,  and  return 
of  "no  property,"  his  payment  of  such 
judgment,  being  regarded  as  a  dis- 
charge of  his  own  liability  merely, 
does  not  operate  as  a  satisfaction  of 
the  debt,  or  a  discharge  of  the  lien, 
but  entitles  him  to  the  equitable  inter- 
est in  the  judgment ;  and  he  may  sub- 
ject the  land  to  the  satisfaction  of  the 
principal,  interest,  and  costs,     lb. 

48.  The  fact  that  the  vendor  acted 
in  bad  faith,  and  attempted  to  repudi- 
ate his  contract  altogether,  does  not 
relieve  the  purchaser  from  the  pay- 
ment of  interest,  on  bill  filed  to  en- 
force the  vendor's  lien.  Cheek  v. 
Waldrum  and  Wife,  25  Ala.  152. 

As  to  the  vendor's  right  to  enforce 
a  specific  performance  of  the  contract, 
see  that  title. 


WILLS. 

1.  A  nuncupative  will,  bequeathing 
personal  property  of  more  than  five 
hundred  dollars  in  value,  which  is 
void  under  the  Code,  (g  1615,)  caimot 
be  established  in  equity,  on  the 
ground  of  the  decedent's  ignorance  or 
mistake  as  to  the  change  made  in  the 
law.     Erwin  v.  Hamner,  27  Ala.  206. 

2.  A  will  cannot  be  reformed  in  equi- 
ty, so  as  to  make  it  create  a  separate 
estate  in  a  married  woman,  on  proof 
of  an  agreement,  prior  to  her  marriage, 
between  her  intended  husband  and 
her  father,  who  was  the  testator,  that 
the  will  of  the  latter  should  exclude 
the  husband's  marital  rights.  Machem 
V.  31achem,  28  A]a.  314. 


WITNESS. 

See  same  title  in  Pakt  IV. 

As  to  the  competency  and  examina- 
tion of  parties  as  witnesses,  see  Pae- 
TiES,  IV,  91-101,  p.  320. 


p^RT    fourth: 


CIVIL  CASES  AT  LAW. 


DIGEST. 


ABATEMENT. 

As  to  the  abatement  and  revival  of 
actions,  see  Actions. 

As  to  pleas  in  abatement,  see  Plead- 
ing. 


H»»»-^«- 


ACCORD  AND  SATISFACTION. 

1.  The  acceptance  of  a  note,  from 
either  the  debtor  himself  or  a  stranger, 
may  be  a  satisfaction  of  a  judgment. 
Breiver  v.  Branch  Bank  at  Montgomery, 
24  Ala.  439. 

2.  In  an  action  on  a  promissory 
note,  issue  being  joined  on  the  plea 
of  accord  and  satisfaction,  evidence 
that  plaintiff  "had  made  an  agreement 
with  defendant  to  take  a  certain  town- 
lot  in  paj'ment  and  satisfaction  of  said 
note,"  is  the  first  step  towards  prov- 
ing satisfaction,  or  accord  and  satis- 
faction, and  is  therefore  admissible. 
Bigdow  V.  Ward,  29  Ala.  471. 

3.  In  trespass  to  recover  damages 
for  an  asstuilt  and  battery,  an  agree- 
ment, entered  into  after  defendant  had 
commenced  a  prosecution  against 
plaintiff  for  an  assault  and  battery,  but 
before  the  return  of  the  warrant,  to 
the  effect  "that  the  parties  would  drop 
the  matter,  and  be  friends,  and  never 
do  or  say  anything  more  in  relation 
thereto,  and  that  defendant  would 
abandon  the  prosecution,  and  plaintiff 
would  pay  tlie  costs  ;"  and  its  jjerfor- 
man:e  by  defendant, — though  they 
might,  if  specially  pleaded,  bar  plain- 
tiff's action,  cannot  so  operate  when 
given  in  evidence  under  the  general 
issue.    Phillips  v.  Kelly,  29  Ala,  628. 


ACCOUNTS. 

1.  An  account  founded  on  a  contract, 
some  term  of  which  is  left  unsettled 
by  the  parties,  is  an  open  account, 
whether  it  consists  of  one  or  several 
items.  3Iims'  Executors  v.  Sturtexant, 
18  Ala.  359. 

2.  Where  a  creditor  sends  through 
the  post  office  to  his  debtor,  at  the  re- 
quest of  the  latter,  an  account  which 
is  barred  by  the  statute  of  limitations  ; 
and  the  delotor  does  not  answer  the 
letter  for  several  years,  nor  make  any 
objection  to  the  account,  it  does  not 
thereby  become  a  stated  account,  so 
as  to  remove  the  bar  of  the  statute. 
Bryan  v.  Ware,  20  Ala.  687. 

3.  If  a  trustee,  under  a  deed  volun- 
tarily executed  by  a  father  in  favor  of 
his  children,  renders  an  account  to 
the  grantor,  which  is  casually  examin- 
ed by  one  of  the  beneficiaries,  not 
being  at  the  time  aware  of  his  own  inter- 
est in  the  triist,  this  does  not  render 
it,  as  to  him,  a  stated  account.  Andrews 
V.  Hobson's  Adm'r,  23  Ala.  219. 

4.  The  term  account  current,  in  its 
usual  mercantile  sense,  means  an  ac- 
count which  contains  items  of  debit 
and  credit  between  the  parties,  from 
which  the  balance  due  is  or  can  be  as- 
certained. Wilson  V.  Calvert,  IS  Ala. 
275. 

5.  Where  all  the  items  of  an  account 
are  on  one  side,  the  entire  account  is 
not  taken  out  of  the- statute  of  limita- 
tions, because  one  or  more  items  are 
not  barred  ;  but,  wdiere  there  are  deb- 
its and  credits  on  each  side  of  the  ac-. 
count,  and  a  part  of  it  is  not  barred, 
no  part  is  barred.     lb. 
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6.  TThcre  one  receives  a  slave  under 
a  promise  to  account  for  tlie  hire, 
witliout  any  agreement  as  to  the  price 
or  term,  tlie  liire  is  clue  and  payable 
as  it  is  earned,  or,  at  most,  within  a 
convenient  and  reasonable  time  there- 
after ;  and  the  bailor  cannot,  atter  per- 
mitting the  slave  to  remain  with  the 
hirer  for  several  years,  treat  the  en- 
tire demand  as  one  continuous  item, 
so  as  to  exempt  it  from  the  statute  of 
three  j'ears.  Mims'  Executors  v.  Stur- 
tevant,  18  Ala.  359. 

7.  An  account,  containing  several 
items  of  debit  for  goods  bought,  and 
a  single  item  of  credit  for  cash  paid, 
is  not  an  account  arising  out  of  "the 
trade  of  merchandise  between  mer- 
chant and  merchant,"  witliin  the  pro- 
viso of  the  statute.  3IcCulloch  v.  Judd, 
Sons  ^  Co.,  20  Ala.  703. 

8.  The  fact  that  both  parties  were 
merchants  at  the  time  the  goods  were 
sold,  is  not,  of  itself,  sufficient  to  prove 
that  the  account  was  between  mer- 
chant and  merchant.     lb. 

9.  The  fact  that  the  items  of  an  ac- 
count are  not  charged  in  the  order  of 
their  dates,  does  not  necessarily  raise 
any  legal  presumption  against  its  cor- 
rectness, but  is,  at  most,  a  circum- 
stance whose  weight  must  be  deter- 
mined by  the  jury.  Ross  v.  Pearson, 
21  Ala.  473. 

10.  A  general  admission  of  unsettled 
matters  of  account  is  not  sufficient  to 
take  any  particular  account  out  of  the 
statute  of  limitations,  unless  it  is  shown 
that  the  admission  was  made  in  refer- 
ence to  it.  Boxley  v.  Gayle,  19  Ala. 
151. 

11.  An  assignment  of  accounts  to  be 
created  in  future  vests  in  the  assignee 
an  equitable  interest,  which  will  be 
protected  in  a  court  of  law,  when  put 
in  suit  in  the  name  of  the  assignor  for 
the  use  of  the  assignee,  but  not  as 
against  a  debtor  who  acquired  a  legal 
set-off  before  actual  notice  of  the  as- 
signment. Stewart  v.  Kirkland,  19  Ala. 
162. 

12.  In  such  case,  the  registration  of 
the  deed,  by  which  the  accounts  are 
assigned,  does  not  operate  as  notice 
of  the  assignment.     lb. 

As  to  the  proof  of  accounts,  see 
Evidence. 


ACTION. 

I.  Abatemext,  Revivor,  axd  Survi- 
vorship. 

II.  Cause  of  Acxiox. 

1.  What  will  Support  an  Action. 

2.  When  Right  of  Action  Accrues. 

3.  Whether  Joint  or  Several. 

4.  Wliether  Local  or  liansitory. 

5.  Splitting  Cause  of  Action. 

III.  COMMEXCEMENT  OF  ACTIOX. 

IV.  DiSTIXCTIOXS  BETWEEN  ACTIOXS. 

1.  Assumpsit  and  Case. 

2.  Case  and  Trespass. 

3.  Detinue,    Trespass,  and  Trover. 

4.  Writ  of  Right  and  Writ  of  En- 
try. 

5.  Hotv  Character  of  Action  is  De- 
termined. 

V.  Electiox  ;  axd  herein  of  Cumu- 
lative Remedies. 

VI.  Merger    of    Civil    Action    in 
Feloxy. 

VII.  Parties. — See  Pleading. 


I.  Abatement,  Revivor,  ane  Survivor- 
ship. 

1.  In  ejectment,  the  death  of  one  of 
the  several  lessors  of  the  plaintiff, 
after  the  commencement  of  the  suit, 
docs  not  abate  it,  nor  destroy  the  sur- 
vivors' right  of  action.  Baker  v.  Chas- 
tang's  Heirs,  18  Ala.  417. 

2.  At  common  law,  an  action  of 
ejectment  was  not  abated  by  the 
death  of  the  plaintiff's  sole  lessor,  but 
it  might  be  continued  in  the  name  of 
the  nominal  plaintiff,  for  the  recovery 
of  the  land  and  nominal  damages  ;  and 
where  the  action  for  mesne  profits  was 
commenced,  as  it  might  be,  in  the 
name  of  the  nominal  plaintiff,  it  would 
be  unaffected  by  the  death  of  any 
party  in  interest  on  the  part  of  the 
plaintiff ;  but,  by  the  act  of  1835,  (Clay's 
Digest,  320,  §  46,)  a  judgment  tor 
damages  can  only  be  rendered  in  favor 
of  the  real  plaintiff,  and  if  he  dies 
pending  the  suit,  a  judgment  for  dama- 
ges in  favor  of  the  nominal  plaintiff  is 
void.     Ex  parte  Swan,  23  Ala.  192. 

3.  If  damages  are  sought  as  well  as 
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tlie  land,  and  the  plaintiff's  sole  lessor 
dies  pending  the  suit,  it  must  he  re- 
vived in  tlic  names  of  his  personal 
representative  and  heirs-at-law.     Ih. 

4.  If  the  defendant  insucli  action  dies, 
pending  tlie  suit,  it  must  he  revived 
in  the  names  of  liis  personal  represen- 
tatives and  heirs-atlaw.  Crutc/i field's 
Heirs  v.  Hudson,  23  Ala.  393. 

5.  In  trespass  to  try  titles,  the 
death  of  one  of  several  co-plaintiifs 
before  suit  brouglit,  defeats  the  entire 
action,  and  may  be  pleaded  either  in 
abatement  or  in  bar.  Crump  v.  Wal- 
lace, 27  Ala.  277. 

6.  If  such  action  is  brought  by  a 
sole  plaintiff,  who  dies  pending  the 
suit,  it  may  be  revived  in  the  name  of 
his  heirs-at-law.  Rowland  if  Heifner  v. 
Ladiga's  Heirs,  21  Ala.  9. 

7.  In  such  case,  the  court  may  re- 
quire some  evidence  of  heirship,  be- 
fore allowing  the  suit  to  be  revived  ; 
but  if  the  revivor  is  made  without  any 
proof  at  all,  the  action  of  the  court  in 
allowing  it  is  not  revisable  on  error, 
since  the  defendant  may  contest  the 
heirship  on  the  trial,     lb. 

8.  In  trover,  if  one  of  several  co- 
plaintiffs  dies  pending  the  suit,  and 
his  personal  representative  is  not 
brought  in,  the  objection  is  only  avail- 
able, if  at  all,  to  reduce  the  amount  of 
the  recovery.  Powell  v.  Glenn,  21  Ala. 
458. 

9.  An  action  of  debt  against  a 
sheriff,  for  money  had  and  received, 
may  be  revived  against  his  adminis- 
trator. CtienauWs  Adm'rs  v.  Walker, 
22  Ala.  275. 

10.  If  plaintiff  in  execution  dies, 
pending  a  trial  of  the  right  of  property 
imder  the  statute,  the  proceeding  may 
be  revived  in  the  name  of  his  personal 
representative.  Gayle  v.  Bancroft's 
Adm'r,  22  Ala.  316. 

11.  Au  attachment  suit,  commenced 
against  a  non-resident  debtor,  cannot 
be  revived  hj  sci.  fa.  against  his  for- 
eign executor  or  administrator.  Branch 
Bank  at  Mobile  v.  McDonald,  22  Ala. 
474. 

12.  The  act  of  1802,  (Clay's  Digest, 
313,  I  1,)  authorizing  the  revival  of  a 
suit  against  the  personal  representa- 
tive of  a  deceased  defendant,  does  not 
apply  to  toreign  representatives.     26. 

13.  When  an  executor  brings  tres- 
pass  for   injuries  inflicted  ou  a  slave 


belonging  to  liis  testator's  estate,  and 
is  reuioved  pending  the  suit,  it  may 
be  revived  in  the  name  of  his  testator's 
administrator.  JjjWnsend  v.  Jeffries' 
Adm'r,  24  Ala.  329. 

14.  ^Vhere  a  sole  plaintiff,  describ- 
ing himself  as  adiriinistrator  in  right 
of  his  wife,  declares  on  a  cause  of 
action  accruing  to  himself  individually, 
and  dies  pending  the  suit,  it  must  be 
revived  in  the  name  of  his  jiersonal 
representative.  Tate  v.  Skackhford's 
Adm'r,  24  Ala.  510. 

15.  Where  the  plaintiff  describes 
himself  as  executor  or  administrator, 
and  declares  on  a  note  jjayable  to 
himself  in  that  capacity,  but  does  not 
aver  that  the  note  is  assets  of  the 
estate,  the  suit  is  properly  revived, 
on  his  death,  in  the  name  of  his  per- 
sonal representative.  Arrington  v. 
Hair,  19  Ala.  243. 

16.  If  a  sole  plaintiff  dies  pending 
the  suit,  and  judgment  is  afterwards 
rendered  in  his  name,  the  court  may 
set  it  aside  at  a  subsequent  term,  and 
reinstate  the  cause  on  the  docket ;  and 
if  his  personal  representative  fails, 
for  more  than  two  years,  to  have  the 
judgment  set  aside  and  the  suit  re- 
vived, the  action  is  Hot  thereby  dis- 
continued. Moore  v.  Easleij,  18  Ala. 
619. 

17.  On  the  death  of  the  plaintiff, 
pending  the  suit,  after  the  defendant 
has  been  regularly  brought  in,  it  is 
not  necessary  to  sue  out  a  sci.  fa., 
but  the  practice  is  to  suggest  his  death, 
and,  if  the  suggestion  is  not  denied,  it 
is  entered  of  record  ;  and  on  the  pro- 
duction of  the  letters  testamentary  or 
of  administration,  the  cause  is  revived, 
and  immediately  proceeds  in  the 
name  of  the  personal  representative. 
lb. 

18.  If  a  suit  abates  by  the  death  of 
the  plaintiff,  and  is  afterwards  revived 
on  motion,  without  notice,  in  the  name 
of  a  third  person  as  his  personal  rep- 
resentative, the  defendant  may  deny 
by  plea  the  representative  character 
of  the  new  plaintiff,  and  contest  his 
right  to  maintain  the  action.  Ncicman 
V.  Pryor,  18  Ala.  186. 

19.  When  a  sci.  fa.  to  revive  a  suit 
is  issued  against  several  executors, 
and  executed  on  all  save  one,  there  is 
no  discontinuance  in  proceeding  with- 
out him,  if  the  record  does  not  show 
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that  he  ever  qualified  ;  and  if  the  re- 
cord shows  that  he  died  several  terms 
before  the  trial  was  had,  and  that  the 
cause  was  afterwards  treated  by  all 
the  parties  as  regularly  in  court,  the 
irregularity  (if  any)  is  not  available 
on  error.  Sherrod's  Executors  v.  Hamp- 
ton. 25  Ala.  652. 

20.  Judgment  having  been  rendered 
against  the  defendant  in  an  action 
of  slander,  and  the  cause  taken  to  the 
appellate  court  by  writ  of  error,  the 
death  of  the  defendant  in  error  does 
not  abate  the  writ,  but  it  may  be  re- 
vived in  the  name  of  his  personal  rep- 
resentative.; yet,  as  the  action  does 
not  survive,  the  cause  will  not  be  re- 
manded. Pope  V.  Welsh's  Adm'r,  18 
Ala.  631. 

21.  In  an  action  of  crim.  con.,  the 
plaintiff  in  error,  who  was  the  defend- 
ant below,  dying  before  errors  assign- 
ed, the  suit  may  be  revived  in  the  ap- 
pellate court  in  the  name  of  his  per- 
sonal representative.  Cox's  Adm'r  v. 
Whitfield,  18  Ala.  738. 

22.  The  marriage  of  a  feme  sole, 
pending  a  suit  against  her  as  adminis- 
tratrix, does  not  render  it  necessary 
to  bring  in  her  husband  as  a  defend- 
ant. Bobe  V.  Frowner  and  Wife,  18 
Ala.  89. 

23.  Under  the  "woman's  law"  of 
1850,  (Session  Acts  1849-50,  p.  65,) 
the  right  of  action  "for  articles  of 
family  supply"  sm-vives  against  the 
■wife,  on  the  death  of  the  husband  be- 
fore suit  brought.  Cunningham  v.  Fon- 
taine, 25  Ala.  644. 

24.  If  the  husband  sells  or  disposes 
of  the  wife's  separate  personal  prop- 
erty, without  her  consent,  express  or 
implied,  her  right  of  action  is  suspend- 
ed during  coverture  only  :  if  she  sur- 
vive, she  may  sue  his  personal  repre- 
sentative for  the  property ;  and  if  he 
survive,  her  personal  representative 
may  sue  him.  Jenkins  v.  McConico,  26 
Ala.  213. 

II.  Cause  op  Actiox. 

1.  What  xi'itl  Support  an  Action. 

25.  An  action  lies  for  an  injury  to  a 
dog,  and  it  is  not  necessary  to  show 
that  he  had  pecuniary  value.  Parker 
V.  Mise.  27  Ala.  480. 

26.  An  order  of  the  probate  court. 


made  on  the  application  of  two  joint 
executors,  for  the  allowance  to  each 
of  a  specified  sum  as  annual  compen- 
sation for  his  services  in  the  manage- 
ment of  the  estate,  will  not  sujiport  an 
action  by  one  of  them,  or  his  assignee, 
against  the  other.  Carver  v.  Hallett, 
26  Ala.  722. 

27.  The  rule  of  the  common  law, 
which  still  prevails  except  so  far  as  it 
has  been  changed  by  particular  stat- 
utes, held  a  judge  exempt  from  a  civil 
suit  or  indictment,  for  any  act  done  or 
omitted  by  him  in  his  official  capacity. 
Hamilton  V.  Williams,  26  Ala.  527. 

28.  An  action  does  not  lie  on  the 
bond  of  a  county-court  judge,  for  his 
failure  to  require  new  security  from  a 
guardian,  whose  sureties  have  removed 
or  become  insolvent.     lb. 

29.  An  action  does  not  lie,  to  recov- 
er damages  for  the  defendant's  breach 
of  duty  and  contract  in  not  permitting 
plaintiff  to  cut  and  carry  away  timber, 
when  the  declaration  shows  that  the 
injury  complained  of  resulted  from 
plaintiflTs  being  enjoined  and  restrain- 
ed by  proceedings  in  chancery  insti- 
tuted by  defendant.  McLaren,  Ragan 
^  Co.  V.  Bradford,  26  Ala.  616. 

30.  The  failure  to  exercise  judicial 
power  properly,  in  the  absence  of 
malice  and  corrupt  intention,  consti- 
tutes no  ground  of  action.  Smoot  v. 
Maijor  of  Wetumpka,  24  Ala.  112. 

31.  An  action  does  not  lie  against 
the  commissioners'  court  of  Mobile, 
for  the  hire  of  carriages  procured  by 
the  sheriff,  under  the  direction  of  the 
circuit  judge,  to  convey  the  grand 
jurors  to  the  county  jail  for  the  piir- 
pose  of  inspecting  it ;  and  the  fact 
that  said  court,  for  many  years  past, 
has  been  in  the  habit  of  allowing  such 
items,  fixes  no  liability  on  the  county. 
VanEppes  v.  Comm'rs  Court  of  Mobile, 
25  Ala.  460. 

32.  An  action  does  not  lie  against  a 
county-court  clerk,  for  taking  a  writ- 
of-error  bond  without  security.  Wil- 
liams v.  Hart, 11  Ala.  102. 

33.  An  action  lies  against  a  deputy 
clerk,  at  the  suit  of  his  principal,  for 
taking  insufficient  security'  on  a  writ- 
of-error  bond,  wdiereby  the  principal 
was  compelled  to  pay  the  debt.  Snedi- 
cor  V.Davis,  17  Ala.  472. 

34.  No  action  can  be  maintained 
against  a  bailee,  who,  asserting  no  title 
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in  himself,  restored  the  property  in 
good  faith  to  his  bailor,  in  accordance 
with  the  terms  of  the  bailment,  before 
he  was  notified  that  the  true  owner 
would  look  to  him  for  it.  Nelson  v. 
Iverson,  17  Ala.  21G. 

35.  An  action  will  not  lie  on  a  con- 
tract which  is  uncertain  or  indelitiite 
in  its  terms.  Moore  «.  Smith,  19  Ala. 
114:;  Erivin  ^  Williams  v.  Erwin,  2.5 
Ala.  236  ;  Adams  and  Wife  v.  Adams, 
26  Ala.  272. 

36.  A  stranger  to  a  contract  cannot 
enforce  it  by  suit.  Foster  v.  Sijkes,  23 
Ala.  796. 

37.  Nor  can  a  stranger  sue  upon  a 
deed,  which  only  contains  covenants 
between  the  parties,  although  it  may 
contain  an  express  covenant  for  his 
benefit.  Douglas  ^  Easton  v.  Branch 
Bank  at  Mobile,  19  Ala.  659. 

38.  A  branch  of  the  State  Bank  may 
Bue  in  its  own  name  on  a  lease  of  its 
real  estate,  when  the  rent  is  reserved 
to  it,  although  the  demise  is  in  the 
name  of  the  assistant  commissioner. 
lb. 

39.  When  a  sheriff  collects  money 
under  execution,  but  not  enough  to 
satisfy  the  debt  and  lawful  costs,  and 
retains  more  than  his  lawful  fees,  the 
defendant  in  execution  cannot,  after 
paying  the  balance  of  the  debt,  recover 
from  the  sheriff  the  amount  unlawful- 
ly retained  by  him.  ClienaulVs  Adm'rs 
V.  Walker,  22  Ala.  275. 

40.  A  witness  for  the  State,  in  a 
criminal  prosecution,  cannot  maintain 
an  action  against  the  defendant,  after 
conviction,  on  his  certificate  of  atten- 
dance.    Nicholas  V.  Trickey,  19  Ala.  92. 

As  to  actions  by  and  against  agents, 
attorneys,  clerks,  constables,  executors 
and  administrators,  husband  and  wife, 
partners,  sheriffs,  and  tax-collectors, 
see  those  titles  respectively. 

For  decisions  respecting  particular 
actions — by  whom,  against  whom,  and 
for  what,  they  may  be  maintained — 
see  the  titles  of  different  forms  of 
action. 

2.   When  Right  of  Action  Acci'iies. 

41.  The  right  of  action  against  a 
deputy  clerk,  for  the  negligent  or  un- 
skillful performance  of  his  duty, 
whereby  his  principal  is  exposed  to  a 


suit  for  damages,  accrues  at  the  time 
the  act  complained  of  is  done,  and 
not  when  the  consequent  injury  is  de- 
veloped.    Sncdicor  v.  Davis,  17  A  la.  472. 

42.  A  right  of  action  against  a  clerk, 
who  has  collected  money  on  a  judg- 
ment, does  not  accrue  until  his  refu- 
sal to  pay  on  demand,  unless  he  has 
previously  converted  the  money  ;  what 
is  a  reasonable  time,  within  which 
such  demand  must  be  made,  depends 
on  the  circumstances  of  such  particu- 
lar case.  McDonnell  V.  Branch  Bank  at 
Montgomery,  20  Ala.  313. 

43.  A  right  of  action  against  an 
attorney-at-law,  for  failing  to  pay  over 
money  collected  for  his  client,  does 
not  accrue  until  his  failure  or  refusal 
to  pay  on  demand  ;  but  the  client  can- 
not invoke  this  principle,  to  excuse 
his  own  laches  in  failing  to  make  a 
demand  within  a  reasonable  time. 
Kimbro  v.  Waller,  21  Ala.  376. 

44.  Where  the  bailee  of  a  slave 
promises  to  account  for  the  hire,  with- 
out any  agreement  as  to  the  amount 
or  term  of  hiring,  the  hire  becomes 
due  and  paj^able  as  it  is  earned,  or,  at 
most,  within  a  convenient  and  reason- 
able time  thereafter.  Minis'  Executors 
V.  Sturtevant,  18  Ala.  359. 

45.  If  an  administrator  makes  a  loan 
or  gratuitous  bailment  of  a  slave  be- 
longing to  his  intestate's  estate,  aright 
of  action  against  the  bailee  does  not  ac- 
crue until  the  appointment  of  a  succeed- 
ing administrator.  Lairson's  Adm'r  v. 
Lay's  Executor,  24  Ala.  184. 

46.  And  if  he  sells  personal  prop- 
erty under  an  order  of  court  which  is 
void  for  want  of  jurisdiction,  a  right 
of  action  does  not  accrue  against  the 
purchaser  until  the  appointment  of  his 
successor.  Wyatt's  Adm'r  v.  Rambo, 
29  Ala.  510. 

47.  If  a  surety  for  the  defendant  in 
execution,  having  control  of  the  judg- 
ment, under  an  agreement  to  hold  and 
use  it  for  the  defendant's  benefit  ou 
his  payment  of  it,  purchases  his  lands 
at  execution  sale,  and  afterwards  re- 
sells them,  taking  a  note  for  the  pur- 
chase-money, which  he  places  in  the 
hands  of  a  third  person  for  the  benefit 
of  the  defendant,  a  right  of  action 
accrues  to  the  defendant  on  the  receipt 
of  the  money,  and  not  on  his  previous 
payment  of  the  judgment.  Garrett's 
Adm'rs  v.  Garrett  \-  Garrett,  27  Ala.  687. 
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48.  A  recovery  cannot  be  had  on  a 
cause  of  action  which  accrues  after 
snit  brousz;lit.  Chenault's  Adni'rs  v. 
Walker,  22  A]a.  215. 

49.  But  if  the  judgment  is  by  nil 
dicit,  and  the  com[)laint  sliows  a  good 
cause  of  action,  the  objection  is  not 
available  on  error,  that  one  of  the 
notes  on  whicli  the  suit  was  founded 
was  not  due  when  the  action  was  com- 
menced. Blount  V.  McNeill,  29  Ala. 
473. 

3.  Whether  Joint  or  Several. 

50.  A  conversion  of  property  by 
two  persons  gives  the  owner  a  joint 
cause  of  action,  within  the  meaning 
of  the  act  of  1807,  (Clay's  Digest, 
322, 1  59  ;)  and  if  they  live  in  different 
counties,  he  may  sue  both  in  the  coun- 
ty of  either's  residence.  Williamson  ^ 
Arrington  v.  Hoicell,  17  Ala.  830. 

51.  A  written  contract  between  a 
schoolmaster  and  the  persons  by 
whom  he  is  employed,  which  specifies 
the  duties  of  the  teacher,  the  rates  of 
tuition,  and  the  number  of  scholars  to 
be  sent  by  each  subscriber,  creates, 
it  seems,  a  several  obligation  on  the 
subscribers.  Henderson  v.  Hammond, 
19  Ala.  340. 

52.  Where  two  persons  sign  their 
names  to  the  blank  form  at  the  bottom 
of  a  writ,  thereby  acknowledging  them- 
selves liable  for  the  costs  of  suit, 
their  contract  is  joint  only,  and  not  joint 
and  several,  either  at  common  law  or 
by  statute.  Bosivell  v.  Morton,  20  Ala. 
235. 

53.  Tenants  in  common  of  land  may 
join  in  an  action  to  recover  the  rents, 
or  each  may  maintain  a  separate  action 
for  his  share.  Price  v.  Pickett,  21  Ala. 
741 ;  Smith's  Executors  v.  Wiley,  22 
Ala.  396. 

54.  Where  property  owned  by  them 
lias  been  converted,  they  may  waive 
the  tort,  and  all  join  in  assumpsit,  or 
each  may  maintain  a  separate  action 
for  his  interest.  Tankerslcy  v.  Childers, 
23  Ala.  781. 

55.  They  may  join  in  trespass  qiiare 
clausum  fregit.  Patton  v.  Crow,  26 
Ala.  426. 

56.  Or  they  may  maintain  separate 
actions  of  trespass  to  tr_y  titles.  Hines 
and  Wife  r.  Trantham,  27  Ala.  359. 

57.  A  joint  or  several  action,  at  the 


election  of  the  injured  party,  lies 
against  joint  trespassers  ;  but  he  can 
have  only  one  satisfaction.  Blann  v. 
Crocheron,  19  Ala.  647  ;  S.  C,  20  Ala-. 
320. 

4.   Whether  Local  or  Transitory. 

58.  An  action  to  recover  damages 
for  overflowing  a  mill,  is  local,  and 
must  be  instituted  in  a  court  of  the 
State  in  which  the  property  is  situated. 
Howard  v.  Ingersoll,  17  Ala.  780  ;  S.  C, 
23  Ala.  673. 

59.  A  motion  for  a  summary  judg- 
ment against  the  tax  collector  of  any 
county  in  the  State,  may  be  made  in 
the  circuit  court  of  Montgomery, 
under  the  acts  of  February  29,  and 
March  3,  1848.  Walker  v.  Chapman, 
22  Ala.  116. 

5.  Splitting  Cause  of  Action. 

60.  A  single  cause  of  action  cannot 
be  split  up,  or  divided  into  several ; 
and  this  rule  applies,  as  well  when  tho 
entire  cause  of  action  cannot,  as  when 
it  can  be  recovered  in  the  first  action. 
O'Neal V.  Brown,  21  Ala.  482  ;  Fireman's 
Insurance  Co.  v.  Cochran  ^"  Co.,  27  Ala. 
228. 

61.  Therefore,  where  several  chat- 
tels, the  property  of  one  person,  and 
in  his  possession,  are  tortiously  taken 
at  one  time,  he  has  but  one  cause  of 
action,  although  he  was  possessed  of 
some  of  the  chattels  as  trustee,  and  of 
others  in  his  own  right.  ON'cal  v. 
Brown,  21  Ala.  482. 

62.  A  recovery  in  trover,  without 
satisfaction,  is  no  bar  to  a  subsequent 
action  against  one  claiming  under  the 
defendant.  Spivey  v.  Morris,  18  Ala. 
254. 

63.  On  motion  to  set  aside  a  consta- 
ble's sale,  (the  purchaser  and  consta- 
ble being  defendants,)  it  is  not  a  good 
plea,  that  the  plaintiff  had  recovered 
a  judgment  in  tresspass  against  the 
constable,  for  levying  on  and  selling 
the  property.  Staunton  v.  Simmons  ^ 
Simmons,  20  Ala.  243. 

64.  A  recovery  in  action  for  the 
hire  of  a  horse,  bun-gy  and  harness,  is 
no  bar  to  another  action  to  recover 
damages  for  injuries  done  to  the  I'Ug- 
g3'  and  harness  while  in  the  defen  lant  s 
possession.     Shaw  u.  5eers,25  Ala.449. 
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65.  If  the  dcfenduiit  contests  only 
a  part  of  tlie  plaiiitilT's  deinaiid,  and  a 
continuance  is  granted  to  liirn  on  his 
confessing  judgment  for  tlie  sum  ad- 
mitted to  be  due,  he  cannot  take  ad- 
vantage of  the  payment  of  the  judg- 
ment by  pleading  a  former  recovery. 
Gowcn  fy  Co.v.  Jones,  20  Ala.  128. 

66.  When  a  party,  liaving  a  right  to 
maintain  trespass,  trover,  or  detinue, 
elects  either  of  the  two  former  actions, 
be  is  bound  to  regard  the  wrongful  act 
as  indivisible,  and  cannot  split  it  up 
into  several  causes  of  action  ;  but,  if 
he  elects  to  bring  detinue,  he  maj' 
maintain  a  separate  action  for  the  de- 
tention of  each  chattel.  Wittick  v. 
Traun,  27  Ala.  562. 

III.  Commencement  of  Action. 

67.  In  summary  proceedings,  by  no- 
tice and  motion,  against  bank  debtors, 
the  notice  serves  the  double  purpose 
of  writ  and  declaration,  and  is  the 
commencement  of  the  action.  Stanley 
V.  Bank  of  Mobile,  23  Ala.  652. 

68.  In  a  summary  proceeding,  by 
notice  and  motion,  against  a  delin- 
quent stockholder  in  a  railroad  com- 
pany, the  suit  is  commenced,  within 
the  meaning  of  the  statute  reqiiiring 
security  for  the  costs,  when  the  notice 
is  placed  in  the  hands  of  the  sheriff  to 
be  served.  Ala.  Sf  Tenn.  Rivers  Rail- 
road 4*  Co.  v.  Harris,  25  Ala.  232. 

IV.  Distinctions  between  Actions. 

1.  Assumpsit  and  Case. 

69.  In  determining  whether  an  ac- 
tion is  case  or  assumpsit,  the  best 
criterion,perhaps,  is  this  :  if  the  cause 
of  action,  as  stated  in  the  declaration 
arises  from  a  breach  of  promise,  the 
action  is  assumpsit  ;  if  from  a  breach 
of  duty  growing  out  of  the  contract,  it 
is  case.  Wilkinson  v.  Moseley,  18  Ala. 
288  ;  Myers  v.  Gilbert,  18  Ala.  467. 

70.  In  either  form  of  action,  how- 
ever, the  proof  must  correspond  with 
the  declaration  :  in  stating  that  part 
of  the  contract  out  of  which  the  breacli 
of  dut}'  arises,  a  variance  is  equally 
fatal .      Wilkinson  v.  Moseley,  18  Ala.  288. 

71.  But,  in  case,  the  contract  itself 
out  of  which  the  breach  of  duty  arises 
need  not  be  formally  stated  in  the  dec- 


laration, except  so  far  as  it  constitutes 
a  material  part  of  the  cause  of  action  ; 
and  a  variance  in  the  other  terms  i» 
immaterial.     .S'.  C,  24  Ala.  411. 

72.  A  count,  which  sets  out  a  con- 
tract for  the  sale  of  a  negro  by  plain- 
tiff to  defendant,  in  consideration  of  a 
certain  sum  of  money,  which  is  alleged 
to  be  less  than  his  real  value,  and  for 
the  further  consideration  that  defend- 
ant would  remove  him  from  the  State  ; 
and  then  avers,  that  defendant,  at  the 
time  of  the  making  of  the  contract, 
did  not  intend  to  remove  the  slave, 
"but  falsely  and  fiaudulently  repre- 
sented" that  he  would,  "with  intent  to 
deceive  and  defraud  plaintiff," — is  a 
count  in  case,  and  the  statement  of 
the  contract  is  mere  matter  of  induce- 
ment.    Dixon  V.  Barclay,  22  Ala.  370. 

73.  Case  and  trover  may  be  united 
in  one  declaration,     lb. 

74.  But  assumpsit  and  trover  can- 
not.    Copeland  v.  Flowers,  21  Ala.  472. 

2.  Case  and  Trespass. 

75  The  character  of  a  count  is  not 
alwaj's  to  be  determined  by  the  form  of 
action  adopted  by  the  pleader,  but  de- 
pends upon  the  facts  stated  in  it,  and 
the  conclusions  which  the  law  draws 
from  those  facts.  Sheppard  v.  Furniss, 
19  Ala.  760. 

76.  Case  is  the  proper  remedy,  for 
the  malicious  use  of  process,  regular- 
ly issued  from  a  court  of  competent 
jarisdiction  ;  but  when  the  proceeding 
complained  of  is  irregular  merely, 
trespass  is  the  remedy.     lb. 

77.  Trespass  is  the  only  remedy, 
for  damages  caused  by  the  defendant's 
malicious  act,  in  procuring  an  execu- 
tion, issued  against  a  third  person,  to 
be  levied  on  plaintiff's  propertv.  Tatum 
^  Smith  V.  Morris,  19  Ala.  302. 

78.  To  maintain  trespass,  the  plain- 
tiff'must  have,  at  the  time  of  the  tor- 
tious taking,  either  actual  possession, 
or  the  immediate  right  of  possession  ; 
if  he  has  neither,  his  remedy  is  case 
or  trover.  Davis  v.  Young,  20  Ala. 
151. 

3.  Detinue,  Trespass,  and  Trover. 

79.  The  distinctions  between  the 
actions  of  detinue  and  trover  are  care- 
fully preserved  in  the  Code  ;  and  an 
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amendment  of  the  complaint,  wliicli 
■would  convert  one  action  into  the 
other,  cannot  be  allawed.  Harris  v. 
milman,  26  Ala.  380. 

80.  Where  a  party  has  a  right  to 
maintain,  at  his  election,  detinue,  tres- 
pass, or  trover,  and  elects  to  bring 
detinue,  he  may  maintain  a  separate 
action  for  the  detention  of  each  chat- 
tel ;  but,  in  either  of  the  other  actions, 
he  is  bound  to  regard  the  act  as  indi- 
visible, and  cannot  split  it  up  into 
several  causes  of  action.  Wittick  «. 
Traun,  27  Ala.  .562. 

4.  iVrit  of  Right  and  Writ  of  Entry. 

81.  A  writ  of  right,  at  common  law, 
lay  onl^^  to  recover  a  fee-simple  estate, 
and  in  favor  of  him  who  had  the  fee- 
simple  title  ;  but  in  a  writ  of  entry 
sur  disseizin,  the  gistof  the  action  was 
the  wrongful  disseizin,  without  regard 
to  the  right  of  property.  Lyon's  Heirs 
V.  Mottuse,  19  Ala.  463. 

82.  A  count,  which  does  not  allege 
a  seizin  in  fee  simple,  either  in  the 
demandant  or  in  the  ancestor  through 
whom  he  claims,  is  defective  as  a 
count  in  a  writ  of  right,  although  it 
alleges  the  disseizin  of  the  demand- 
ant's ancestor  ;  but  it  is  sufficient,  es- 
pecially after  verdict,  as  a  count  in 
a  writ  of  entry  sur  disseizin,  and  must 
therefore  be  considered  a  count  in 
that  action.     lb. 

5.  How  Character  of  Action  is  Deter- 

mined. 

83.  The  character  of  an  action  is  de- 
termined by  the  declaration,  and  not 
by  the  plea.  Lyon's  Heirs  v.  Mottuse, 
19  Ala.  463. 

84.  The  character  of  a  count  is  de- 
termined by  the  facts  stated  in  it,  and 
the  conclusions  which  the  laws  draws 
from  those  facts,  and  not  by  the  form 
of  action  adopted  by  the  pleader. 
Sheppard  v.  Fm-7iiss,  19  Ala.  760. 

85.  The  character  in  which  a  party 
sues  must  be  determined  from  the 
body  of  the  declaration,  and  not  from 
his  description  of  himself  in  its  cap- 
tion. Tate  V.  Shackelford's  Adm'r,  24 
Ala.  510. 


Y.  Election  ;  and  herein  of  Cumula- 
tive Remedies. 

86.  Debt  lies  on  a  judgment,  after 
the  expiration  of  a  year  and  a  day, 
although  an  execution  may  legally 
issue  upon  it ;  the  latter  remedy  being 
cumulative  merely.  Kingsland  ^  Co. 
V.  Forrest,  18  Ala.  519. 

87.  The  act  of  18—,  (Aikin's  Digest, 
319,  ^  4,)  giving  to  paymasters  a  right 
to  institute  suit  against  sheriffs  and 
constables,  for  a  failure  to  collect  and 
pay  over  militia  fines,  is  not  repealed 
by  the  act  of  1837,  which  gives  a  sum- 
marj'  remedy  against  such  officers  for 
such  a  failure.  Chapman  v.  Weaver, 
19  Ala.  626. 

88.  The  act  of  1839,  (Clay's  Digest, 
580, 1  27,)  which  inflicts  a  penalty  on 
a  county  treasurer  for  a  breach  of 
duty,  does  not  deprive  the  party  in- 
jured by  such  breach  of  his  right  of 
action  on  the  treasurer's  official  bond. 
Wilson  V.  Cantrell,  19  Ala.  642. 

89.  "The  act  of  1841,  authorizing  the 
lessee  of  the  water-works  of  Mobile  to 
sue  out  a  writ  of  ad  quod  damnum,  to 
ascertain  the  damages  to  a  riparian 
proprietor  from  his  diversion  of  the 
water  of  Three-mile  creek,  does  not 
deprive  such  riparian  proprietor  of 
his  common-law  action  for  damages, 
on  the  lessee's  failure  to  sue  out  the 
writ.     Stein  v.  Burden,  24  Ala.  130. 

90.  Where  a  party  enters  into  the 
possession  of  land  under  an  executory 
contract  of  purchase,  and  fails  to 
comply  with  the  terms  of  the  contract 
as  to  the  payment  of  the  money,  the 
vendor  may,  at  his  election,  either 
treat  him  as  a  tenant,  and  recover  for 
the  use  and  occupation  of  the  land,  or 
as  a  trespasser,  and  eject  him  by  suit; 
and  in  neither  case  is  he  entitled  to 
notice  of  the  vendor's  election,  other 
than  is  given  by  the  process  of  the 
court  when  the  action  is  commenced. 
Seabury  v.  Doe  d.  Stewart  ^  Easton,  22 
Ala.  207. 

91.  Assumpsitand  case  are  sometimes 
concurrent  remedies.  Mi/ersv.  Gilbert, 
18  Ala.  467  ;  Wilkinson  v.  Moscley,  18 
Ala.  288  ;  Moorev.Appleton,  26  Ala.  633. 
92.  Detinue,  trespass,  or  trover,  ma}', 
at  the  election  of  the  party  injured, 
sometimes  be  maintained  for  the  same 
wrongful  act.  Wittick  v.  Traun,  27  Ala. 
562. 
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93.  A  workman,  who  contracts  to 
servo  anotlier  for  one  year,  at  a  8ti[)U- 
lateil  sum  payable  monthly,  and  who 
is  discharged,  witliontany  I'ault  on  his 
part,  before  the  expiration  of  the 
year,  may  eitlier  treat  the  contract  as 
still  subsisting,  and  sue  fur  wages  due 
according  to  its  terms,  or  consider  it 
rescinded,  and  sue  for  unli(iuidated 
damages  for  its  breach.  If  he  sues 
on  the  contract,  he  can  only  recover 
the  wages  due  at  the  institution  of  the 
suit ;  if  for  damages  for  the  breacli, 
he  is  entitled  to  recover  the  actual 
damage  sustained  up  to  the  trial. 
Foiv/er  ^'  Prout  v.  Armour,  24  Ala.  194. 

As  to  the  right  to  waive  a  tort 
and  sue  in  assumpsit  for  money  had 
and  received,  see  Assumpsit. 

VI.  Merger  of  Civil  Action  in  Felony. 

94.  Trover,  for  the  conversion  of  a 
stolen  slaVe,  cannot  be  maintained 
against  the  thief,  before  the  institution 
of  a  prosecution  for  the  felony.  Mar- 
tin's Executrix  v.  Martin,  25  Ala.  201. 

95.  An  action  cannot  be  maintained, 
to  recover  damages  for  killing  a  slave, 
until  there  has  been  a  prosecution  for 
the  felony  ;  and  the  complaint  must, 
therefore,  aver  snch  prosecution. 
Morton  v.  Bradley,  27  Ala.  640. 

9Q.  In  averring  such  prosecution,  it 
is  not  necessary  to  state  with  particu- 
larity everything  that  was  done  :  it  is 
sufficient  to  allege  that  a  prosecution 
was  duly  instituted  against  the  defend- 
ant before  the  grand  jury  of  the  coun- 
ty, wlio  refused  to'  find  a  true  bill 
against  him.  Nelson  v.  Bondurant,  26 
A'la.  341  ;  Morton  v.  Bradley,  27  Ala. 
640. 

97.  But  the  doctrine  of  merger  does 
not  apply  to  a  statutory  action  by  an 
administrator,  (Code,  ^  1938,)  to  recov- 
er damages  for  the  wrongful  act  or 
omission  which  caused  the  death  of 
his  intestate.  Lankford's  Adm'r  v. 
Barrett,  27  Ala.  700. 

98.  xin  assault  with  intent  to  kill, 
when  committed  by  one  white  person 
upon  another,  not  being  a  felony,  the 
failure  to  prosecute,  or  the  compro- 
mise of  a  prosecution  commenced, 
does  not  prevent  a  recovery  in  a  civil 
action  for  damages.  Phillips  v.  Kelly, 
29  Ala.  628. 
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I.  "VVfiEN  TUE  Action  Lies. 

1.  Against  Bailee  of  Hired  Slave. 

2.  A<i;ainst  Master  or  Employer,  for 
Injuries  to  Servant  or  IVorkman. 

3.  Against  Municipal  Corporation. 

4.  Against  Public  Officers. 

5.  Against  Railroad  and  Steamboat 
Companies. 

6.  For  Disturbance  of  Water-Privi- 
leges. 

7.  For  Fraud  and  Deceit. 

8.  For  Injuries  to  Stock. 

9.  For  Malicious  or  Wrongful   Use 
of  Legal  Process. 

10.  In  Other  Cases. 

II.  Of    the    Pleadings,    Evidence, 
AND  Damages. 

1.  Joinder  with  other  Actions. 

2.  For  Disturbance  of  Water-Pri-' 
vileges. 

3.  For  Fraud  and  Deceit. 

4.  Far  Injuries  to  Stock. 

5.  For  Malicious  Prosecution. 

6.  For  Malicious  or  Wrongful   At- 
tadiment  or  Injunction. 

7.  For  Negligence. 

8.  In  Other  Cases. 


I.  When  the  Action  Lies. 
1.  Against  Bailee  of  Hired   Slave. 

1.  An  action  on  the  case  lies  against 
the  hirer  of  a  slave,  for  a  tortious  neg- 
lect of  duty,  whereby  the  slave  was 
lost  to  his  owner.  Myers  v.  Gilbert, 
18  Ala.  467  ;  Wilkinson  v.  Moseley,  18 
Ala.  288  ;  S.  C,  24  Ala.  411. 

2.  If  the  slave  is  hired  for  a  particu- 
lar service,  and  is  afterwards  employ- 
ed in  a  different  service,  by  either  the 
hirer  or  his  sub-bailee,  whereby  his 
death  is  caused,  the  hirer  is  liable, 
although  the  loss  was  the  result  of  in- 
evitable accident,  or  of  the  slave's 
own  disobedience.  Hooks  v.  Smith, 
18  Ala.  338  ;  Seay  v.  Marks,  23  Ala.  532. 

3.  But,  when  the  contract  of  hiring 
is  general  in  its  terms,  not  restricting 
the  employment  of  the  slave  to  any 
particular  business,  the  hirer  has  the 
right   to   employ  him  in  any  business 
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to  which  slaves  are  usually  put,  not 
involving  extraordinary  peril  to  life 
or  healtli  ;  or  to  re-hire  him  to  another, 
to  be  so  employed.  Seay  v.  Marks,  23 
Ala.  532. 

4.  The  hirer  is  only  responsible  for 
the  omission  of  that  care  and  diligence 
which  the  generality  of  mankind  use 
and  exercise,  in  relation  to  their  own 
slaves,  under  similar  circumstances  ; 
and  is  equally  responsible  for  the 
same  degree  of  negligence  on  the  part 
of  his  sub-bailee.  Ala.  ^  Tenn.  Rivers 
Railroad  Co.  v.  Burke,  27  Ala.  535. 

5.  If  the  contract  is  general  in  its 
terms,  it  is  the  duly  of  the  hirer 
to  furnish  the  slave  with  suitable 
clothing  and  provisions,  and  with 
medical  attendance  in  case  of  sickness. 
Sijns  ^  Jones  v.  Knox,  18  Ala.  236. 

6.  But  the  mere  failure  of  the  hirer 
to  call  in  a  physician,  whenever  the 
slave  is  sick,  although  he  maj'-  not 
know  what  is  the  matter  with  him, 
does  not  amount  to  negligence.  Ala. 
Sf  Tenn.  Rivers  Railroad  Co.  v.  Burke, 
27  Ala.  535. 

7.  Where  a  slave  is  hired  as  a  deck- 
hand on  a  steamboat,  and  is  killed  or  in- 
jured by  an  explosion  of  the  boat,  caus- 
ed by  the  habitual  gross  negligence  of 
the  first  engineer,  of  which  the  captain 
had  been  informed,  the  owner  of  the 
boat  is  responsible.  Walker  v.  Boiling, 
22  Ala.  294. 

8.  If  the  loss  or  injury  was  caused 
by  a  collision  with  another  boat,  occa- 
sioned by  the  fault  or  negligence  of 
the  pilot,  the  hirer  is  responsible,  if 
he  had  the  means  of  knowing  that  the 
pilot  was  reckless  and  careless, 
although  the  owner  of  the  slave  had 
the  same  means  of  knowledge  at  the 
time  he  made  the  contract.  Cook  ^' 
Scott  V.  Parham,  24  Ala.  21. 

9.  If  the  death  of  the  slave  was 
caused  by  his  own  act  in  leaping  into 
the  river,  when  frightened  out  of  his 
ordinary  presence  of  mind  by  the  ex- 
citement, confusion  and  danger  pro- 
duced by  the  collision,  it  would  be 
the  legitimate  consequence  of  that 
collision,  and  the  hirer  would  be  re- 
sponsible,    lb. 

10.  A  guardian  cannot  maintain  an 
action  in  his  own  name,  against  the 
hirer  of  his  ward's  slave,  whose  death 
was  caused  by  the  negligence  or  other 
tortious  act  of  the  hirer:   the  action 


should  be  in  the  name  of  the  ward, 
although  the  contract  was  n)ade  with 
the  guardian.  Hooks  v.  Smith,  IS  Ala. 
338. 

2.  Against   Master   or    Employer,  for 
Injuries  to  Servant  or  Workman. 

11.  On  principles  of  public  policy, 
a  master  is  liable  to  third  persons, 
for  the  misfeasance,  negligence,  or 
omission  of  duty  of  his  servant,  while 
acting  within  the  scope  of  his  employ- 
ment ;  but  the  coirrts  have  refused, 
upon  considerations  peculiar  to  the 
relation  of  master  and  servant,  to  ap- 
ply this  rule  as  between  servants,  act- 
ing in  the  common  business  of  one 
master,  where  one  receives  an  injury 
from  the  negligence  of  another.  JVal- 
ker  V.  Boiling,  22  Ala.  294. 

12.  The  master  is  bound  to  use  or- 
dinary care  towards  his  servant,  and 
not  to  expose  him  to  unnecessary 
risks  ;  and  this  duty  he  does  not  dis- 
charge, when  he  associates  with  him, 
in  a  service  of  peril,  those  who  are 
wanting  in  ordinary  skill  and  pru- 
dence,    lb. 

13.  Where  there  is  a  general  mana- 
ger, or  superintendent,  invested  by 
the  common  employer  with  the  duty 
and  authority  of  employing  and  dis- 
missing the  inferior  agents  and  ser- 
vants, the  master  is  responsible  for 
the  negligence  of  such  superintendent, 
in  employing  incompetent  agents,  or 
in  not  dismissing  those  who  are  prov- 
ed to  be  incompetent.     lb. 

14.  Where  two  persons  are  employ- 
ed in  the  same  general  biisiness  by  a 
common  employer,  and  one  is  injured 
by  the  negligence  of  the  other,  the 
employer  is  not  responsible  ;  but, 
whether  this  rule  applies  to  owners  of 
a  steamboat,  when  sued  for  the  loss  of 
a  slave  who  was  hired  as  a  deck-hand 
on  the  boat,  and  whose  death  was 
caiised  by  a  collision  occasioned  by 
the  negligence  of  the  captain,  who 
was  one  of  the  owners,  qucere  1  Cook 
ty  Scott  V.  Parham,  24  Ala.  21.  [Vide 
supra, 8,  9.) 

15.  In  ordinary  cases,  where  a  work- 
man is  employed  to  do  a  dangerous 
job,  or  to  perform  a  service  of  peril, 
"he  will  he  held  to  all  the  danger  and 
risks  which  belong  to  such  work  or 
service  ;  but,  where  there  is  no  danger 
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in  the  work  or  service  in  itself,  and 
tlie  peril  grows  out  of  extrinsic  causes 
or  circumstances,  which  cannot  Ijc 
discovered  by  the  use  of  ordinary 
precaution  and  prudence,  the  employer 
is  liable,  precisely  as  a  third  person 
would  be,  if  a  loss  or  injury  is  caused 
by  his  neglect  or  want  of  care.  Perry 
V.  Marsh,  25  Ala.  659. 

16.  If  one  employs  a  workman  in  a 
service  which  is  apparently  safe,  but 
which  becomes  hazardous  from  causes 
disconnected  from  the  service,  which 
are  not  discoverable  by  the  exercise 
cf  ordinary  prudence,  ho  is  bound  by 
the  strongest  principles  of  morality 
and  good  faith,  if  the  danger  is  known 
to  him,  to  disclose  it ;  and  if  he  fails 
to  make  the  disclosure,  and  the  work- 
man, while  engaged  in  the  service, 
thereb}^  sustains  an  injury ,the  employer 
is  responsible  in  damages.     lb. 

17.  In  such  case,  it  is  not  necessa- 
ry to  aver  or  prove  that  the  employer 
fraudulently  concealed  the  danger,  or 
that  he  fraudulently  represented  the 
service  to  be  safe.     lb. 

3.  Against  Municipal  Corporation. 

18.  "Where  the  act  of  incorporation 
makes  it  the  duty  of  the  corporate 
authorities  of  a  town  or  city  to  keep 
in  repair  the  streets  and  bridges 
within  the  corporate  limits,  and,  in 
consideration  thereof,  relieves  them 
from  other  duties,  an  action  on  the 
case  lies  against  them  for  the  neglect 
of  this  duty,  in  favor  of  any  person 
"who  is  thereby  injured.  Smoot  v. 
Mayor  of  Wetumpka,  24  Ala.  112. 

19.  But  their  failure  to  abate  as  a 
nuisance,  under  the  powers  conferred 
on  them  by  their  charter,  a  private 
bridge  not  belonging  to  the  corpora- 
tion, which  had  become  rotten  and 
unsafe,  does  not,  in  the  absence  of 
malice  and  corrupt  intention,  consti- 
tute a  ground  of  action  against  them. 
lb. 

4.  Agai7ist  Public  Officers. 

20.  An  action  on  the  case  lies 
against  a  sheriff,  who,  after  a  seizure 
of  goods  under  attachment,  wrongfully 
releases  the  levy,  and  abandons  their 
custody.     Griffin  v.  Isbell,  17  Ala.  184. 

21.  Also,  for  his  wrongful  represent- 


ations, causing  property  seized  by 
him  under  legal  process  to  be  sold  for 
less  than  its  real  value.     lb. 

22.  Jle  is  not  liable  for  failing  to 
make  tiie  money  on  an  execution,  if 
the  defendant  had  no  property  in  his 
possession  while  the  writ  Avas  in  the 
sheriff's  hands,  and  was  not  the  owner 
of  property  which  could  have  been 
levied  on,  and  of  which  the  sheriff  had 
notice  ;  but,  if  the  defendant  was  in 
possession  of  property  during  such 
time,  and  the  sheriff  returns  tlie  exe- 
cution unsatisfied,  without  resorting 
to  the  steps  necessary  to  protect  him- 
self in  making  a  levy,  he  assumes  the 
onus  of  proving  that  such  property 
was  not  subject  to  levy.  Governor  v. 
Campbell,  17  Ala.  566. 

23.  Where  a  sheriff  sells  land  under 
execution,  and  consummates  the  sale  by 
executing  a  deed  to  the  purchaser, 
but  never  receives  the  purchase- 
money,  he  is  liable  to  the  plaintiff, 
and  not  to  the  defendant  in  execution, 
for  failing  to  collect  it.  Moore  v.  Bar- 
clay, 18  Ala.  672. 

24.  The  mere  failure  of  the  plaintiff 
to  enforce  satisfaction  of  his  execution 
out  of  the  defendant,  when  he  might 
have  done  so,  does  not  destroy  his 
right  of  action  against  the  sheriff,  for 
a  previous  default;  Evans  v.  Governor, 
18  Ala.  659. 

25.  If  the  sheriff  levies  on  the  plain- 
tiff's own  property,  and  the  plaintiff 
releases  the  property,  this  does  not 
discharge  the  sheriff  from  liability'  for 
failing  to  make  the  money  out  of  the 
defendant's  property.  Foe  v.  Dorrah, 
20  Ala.  288. 

26.  Nor  is  the  sheriff  discharged 
from  liability,  because  the  plaintiff' 
releases  a  levy  on  property  which 
is  claimed  by  a  third  person,  who 
gives  bond  to  try  the  right  of  prop- 
erty under  the  statute,     lb. 

27.  A  deputy  sheriff"  is  not  liable  to 
a  plaintiff  in  attachment,  for  failing  to 
require  sufficient  security  on  a  replevy 
bond.     Pond  v.  Vanderveer,  17  xlla.  426. 

28.  An  action  does  not  lie  against  a 
clerk,  for  taking  a  writ-of-error  bond 
without  securitv.  JVilliams  v.  IJart, 
17  Ala.  102. 

29.  But,  if  he  fails  to  take  sufficient 
security,  when  tendered  by  the 
plaintiff  in  error,  and  yet  certifies  the 
bond  as  valid  to  the  supreme   court, 
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■where  the  jndgraent  is  affirmed  on 
certificate,  and  afterwards  perpetually 
enjuined  in  chancery  on  account  of 
his  want  of  authority  in  filling  up  the 
bond, — an  action  lies  against  him.     lb. 

30.  A  deputy  clerk  is  responsible 
only  to  his  principal,  for  a  default 
connnitted  while  acting  within  the 
scope  of  his  duties,  and  in  the  name 
of  the  principal.  Saedicor  v.  Davis,  17 
Ala.  472. 

31.  An  action  on  the  case  cannot  be 
maintained  by  the  commissioners' 
court  of  Butler,  against  the  keeper  of 
the  x)oor-house,  for  debauching  and 
getting  with  child  one  of  the  inmates 
of  said  poor-house.  Comm'rs  Court  of 
Butler  Co.  v.  McCann,  23  Ala.  599. 

5.   Against     Railroad    and    Steamboat 
Companies. 

32.  To  entitle  a  party  to  a  recovery 
against  a  railroad  company  under  the 
act  of  1852,  "to  regulate  and  define 
the  liability  of  railroad  companies,"  it 
is  only  necessary  for  him  to  prove 
property  in  the  stock  or  cattle  killed, 
their  value,  and  that  they  were  killed 
b}"  the  defendant's  cars  or  locomotives  : 
whether  any  degree  of  care  and  dili- 
gence on  the  part  of  the  company  will 
excuse  it,  quare  1  Nashville  ^  Chatta- 
nooga Railroad  Co.  v.  Peacock,  25  Ala. 
229. 

33.  That  the  cattle  were  killed  while 
roaniing  on  lands  which  did  not  be- 
long to  their  owner,  is  no  defense  to 
the  action,  since  the  doctrine  of  the 
common  law  relative  to  damage  feasant 
has  never  been  adopted  in  this  State. 
Jb. 

34.  There  is  no  inflexible  rule,  either 
of  the  river  or  of  the  road,  the  neglect 
of  which  by  one  party  will  dispense 
with  the  exercise  of  common  caution 
bv  the  other.  Owners  of  Steamboat 
Farmer  v.  McCraw,  26  Ala.  189. 

35.  "Ordinary  care"  is  altogether  a 
relative  term,  and  means,  in  such  cases 
as  this,  nothing  more  than  the  failure 
to  use  those  precautions  which  a  just 
regard  for  the  persons  and  property 
of  others  demands  should  be  used 
under  the  circumstances  of  each  par- 
ticular case.     lb. 

36.  The  general  rule  of  the  common 
law  is,  that  if  both  vessels  are  in  fault, 
neither   can   recover  damages  for  in- 


juries caused  by  the  collision ;  but 
this  rule  only  applies  to  faults  which 
operated  directly  and  iniiuediately  to 
produce  the  collision,  lb.  ;  Grunt  v. 
Moseleij,  29  Ala.  302. 

37.  The  several  acts  of  congress, 
regulating  the  duties  and  liabilities  of 
steamboats  engaged  in  carrying  the 
mail,  do  not  impose  iipon  the  owners 
of  such  boats,  in  favor  of  a  person  who 
contracts  with  them  only  for  the  dili- 
gence of  a  mandatory,  the  responsi- 
bility of  common  carriers.  Haynie  v. 
Waring  ^-  Co.,  29  Ala.  263. 

38.  It  is  no  defense  to  a  statutory 
action  (Code,  1^  1010-11)  against  the 
owners  of  a  steamboat,  to  recover  the 
value  of  a  slave  transported  on  their 
boat  without  the  written  authority  of 
his  owner,  that  the  slave  was  a  runa- 
way when  he  came  on  board  the  boat 
at  Mobile  ;  that  he  was  not  discovered, 
until  after  the  boat  had  gone  seventy- 
five  miles  up  the  river,  on  her  trip  to 
Montgomery;  that  he  was  then  arrest- 
ed, and  chained  until  the  arrival  of 
the  boat  at  Montgomery,  when  he  was 
carried  to  the  county  jail,  while  the 
boat  proceeded  to  Wetumpka ;  that 
he  was  at  that  time  sick  with  pneu- 
monia, and  so  continued  until  his  death, 
which  occurred  a  few  days  afterwards  ; 
and  that  the  defendants  furnished  him 
with  proper  medical  attendance  during 
his  sickness.  Mangham  v.  Cox  if  War- 
ing, 29  Ala.  81. 

39.  The  same  principles  apply,  when 
the  action  is  brought  to  recover  the 
statutorv  penalty  of  fifty  dollars.  3Ias- 
sey  V.  Cole,  29  Ala.  364. 

6.  For  Disturbance  of  Water-Privileges. 

40.  If  a  riparian  proprietor  diverts 
the  water  of  a  running  stream,  in 
quantities  suflBcientto  afifect  injurious- 
ly the  rights  of  the  proprietor  below 
him,  and  does  not  restore  it  to  its 
natin-al  channel,  without  material 
diminution,  before  it  reaches  the  lands 
of  that  proprietor,  he  is  liable  in  dama- 
ges for  the  injury  ;  and  that  the  means 
provided  by  him  for  its  restoration 
are  rendered  insufficient  for  that  pur- 
pose, after  the  water  has  left  his  land, 
by  the  act  or  interference  of  a  third 
person,  though  it  might  mitigate  the 
damages,  is  no  excuse  for  the  failure, 
since   the  right  to  divert  is  only  con- 
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ditional,  and  ceases  when  the  water 
cannot  be  restored.  (Ricr,  C.  J.,  dis- 
senting.)    Stein  V.  Burden,  29  Ala.  127. 

41.  A  legislative  grant  to  an  incorpo- 
rated company,  conferring  upon  them 
"the  exclusive  right  and  privilege  of 
conducting  and  bringing  water  for  the 
supply  of  the  city  for  the  tcrrn  of  forty 
years,"  gives  them  no  right  to  divert 
the  water  of  a  running  stream,  to  the 
injur}''  of  a  riparian  proprietor,  with- 
out making  compensation.  S.  C,  24 
Ala.  130  ;  Stein  v.  Ashbij,  24  Ala.  521. 

42.  A  municipal  corporation,  own- 
ing lands  on  a  water-course  from  three 
to  live  miles  distant  from  the  city,  has 
no  right  to  divert  the  water  from  the 
stream,  to  the  injurj'  of  other  riparian 
proprietors,  in  quantities  sufficient  to 
eup])ly  the  domestic  wants  of  its  in- 
habitants,    lb. 

43.  An  act,  authorizing  the  lessee 
of  certain  water-works  to  sue  out  a 
writ  of  ad  quod  damiium,  to  ascertain 
the  damage  caused  to  riparian  pro- 
prietors by  his  diversion  of  the  water, 
does  not  deprive  a  riparian  proprietor 
of  his  common-law  action  for  damages, 
on  the  lessee's  failure  to  sue  out  the 
writ.     Stein  v.  Burden,  24  Ala.  130. 

44.  Actual  possession,  under  claim 
of  title,  is  suflicient  to  sustain  such  an 
action.     lb. 

4.5.  The  uniform  and  uninterrupted 
diversion  of  water  from  a  running 
stream,  for  a  period  of  twenty  years, 
gives  a  title  by  prescription  :  it  is  not 
necessai-y  that  the  water  should  be 
used  or  applied  in  precisely  the  same 
manner,  but  no  change  is  allowed 
which  would  be  injurious  to  those 
whose  interests  are  involved.     lb. 

46.  But  the  use  of  such  water  for 
nine  years  confers  no  right.  Stein  v. 
Ashbij,  24  Ala.  .521. 

47.  The  right  of  eminent  domain,  in 
the  assumption  and  appropriation  of 
private  property  for  public  uses,  can 
only  be  exercised  upon  making  just 
compensation  to  the  owner  ;  nor  does 
it,  in  connection  with  the  several  acts 
of  the  legislature  relating  to  the  city 
water-works  of  Mobile,  confer  upon 
the  lessee  the  right  to  deprive  other 
riparian  proi)rietors  of  their  right  to 
the  water  of  Three-mile  creek.  Bur- 
den V.  Stein,  27  Ala.  104. 


7.  For  Fraud  and  Deceit. 


48.  An  action  on  the  case  lies 
against  the  vendor,  who,  during  the 
negotiation  for  the  sale,  makes  a  fiaud- 
ulent  representation  in  regard  to  a 
material  fact,  on  which  the  purchaser 
has  a  right  to  rely,  and  by  which  he  is 
misled  to  liis  prejudice.  Pritchelt  v. 
Munroe,  22  Ala.  502. 

49.  In  most  cases,  if  the  vendor  dis- 
closes, at  the  time  of  making  the  con- 
tract, all  that  he  knows  in  relation  to 
the  subject-matter  of  the  sale,  the 
purchaser  cannot  be  deceived  or  mis- 
led, and  no  recovery  can  be  had  ;  but, 
if  the  vendor  makes  a  false  represent- 
ation during  the  negotiation,  it  is  a 
question  for  the  determination  of  the 
jury,  whether  its  effect  on  the  pur- 
chaser's mind  is  done  away  by  the 
vendor's  subsequent  disclosure  of  all 
that  he  knows.     lb. 

50.  Although  it  is  the  duty  of  the 
vendor,  to  disclose  to  the  purcha- 
ser such  intrinsic  defects  in  the  pro- 
pertjr  as  materially  affect  its  nature 
and  condition,  which  lie  especially  in 
his  own  knowledge,  and  which  the 
purchaser  cannot  discover  by  the  ex- 
ercise of  proper  diligence  ;  yet  the 
law  does  not  require  him  to  disclose 
"the  fullest  extent  of  that  unsound- 
ness," by  particularly  describing  the 
different  stages  and  sj'mptoms  of  the 
disease,  and  all  the  circumstances 
attending  it.  Armstrong  v.  Huffstutler, 
19  Ala.  51. 

51.  Where  a  slave  is  sold  at  public 
auction  by  an  administrator,  represent- 
ations of  soundness,  recklessly  made 
by  the  auctioneer  for  the  purpose  of 
inducing  the  purchaser  to  buy,  may 
amount  to  fraud,  although  he  did  not 
know  at  the  time  that  they  were  false, 
and  although  he  was  not  authorized 
to  make  them  ;  and  if  the  purchaser 
buys  on  the  faith  of  such  representa- 
tions, the  fact  that  the  administrator 
gave  public  notice,  before  the  sale  was 
commenced,  "that  no  warranty-  of 
soundness  would  be  made,  and  that 
every  purchaser  must  judge  for  him- 
self," does  not  avoid  the  fraud.  At- 
■wood's  Adm'r  v.  WrigJit,  29  Ala.  346. 

52.  But,  if  the  purchaser,  after  being 
informed  of  the  slave's  unsoundness, 
and  of  facts  which  constitute  a  fraud 
in  the  sale,  pays  the  purchase-money, 
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he  cannot  afterwards  maintain  an  ac- 
tion on  the  case  for  the  fraud.  Gilmer 
V.  ir«)-e,  19  A\a.  252.     {Vide  infra,  58.) 

53.  An  action  on  the  case  lies  against 
the  purchaser  of  a  slave,  for  fraudulent- 
ly representing  that  he  would  remove 
the  slave  from  the  State,  and  thereby 
inducing  the  vendor  to  sell  him  for 
less  than  his  real  value.  Dixon  v.  Bar- 
clay, 22  Ala.  370. 

54.  It  also  lies  to  recover  damages 
for  the  loss  of  a  slave,  who  was  killed 
while  working  on  the  defendant's 
house,  if  tlie  defendant  fraudulently 
concealed  the  dangerous  condition  of 
the  house,  or  fraudulently  represented 
that  it  was  safe  ;  and  if  the  conceal- 
ment of  the  danger  amounts  to  a 
breach  of  duty,  the  allegation  of  fraud 
may  be  struck  out,  and  a  recovery 
still  be  had.  Perry  v.  Marsh,  25  Ala. 
659. 

55.  One  who  contracts  with  a  work- 
man, for  services  within  his  art  or 
calling,  has  a  right  to  rely  on  his  rep- 
resentations as  to  his  skill  ;  and  al- 
though the  law  will  not  seek  to  com- 
pel a  man  to  do  that  which  is  impos- 
sible, yet  it  will  not  allow  the  work- 
man, after  he  has  obtained,  by  false 
and  fraudulent  representations  as  to 
his  skill  in  his  business,  the  price  of 
stipulated  services  which  he  cannot 
perform,  to  defeat  a  recovery  for  the 
deceit  and  consequent  injur)',  by  set- 
ting up  the  impracticability  of  those 
services.  McGar  v.  Williams,  26  Ala. 
469. 

56.  Therefore,  in  an  action  for  deceit 
against  a  tinner,  for  that  he  falsely 
and  fraudulently  represented  that  he 
would  put  a  tin  roof  on  plaintiffs 
house  which  would  not  leak  for  twenty 
years,  whereas  the  said  roof  did  leak 
before  the  expiration  of  two  years, — 
the  true  question  for  the  determina- 
tion of  the  jury  is,  not  whether  it  was 
practicable  to  put  on  a  tin  roof  which 
would  not  leak  for  twenty  years,  but 
whether  the  representations  (if  made) 
were  false,  and  whether  plaintiff  was 
thereby  deceived  and  injured,     lb. 

57.  If  the  workman's  representa- 
tions related  to  the  roofing  of  a  house 
to  be  erected  upon  a  specified  plan, 
and  the  employer  afterwards  caused  a 
material  change  to  be  made  in  it, 
withont  tlie  workman's  consent,  there- 
by rendering  it  necessary   to  make  a 


material  change  in  the  form  of  the 
roof,  he  must  be  considered  as  having 
abandoned  the  original  contract,  and 
cannot  hold  the  workman  bound  by 
his  representations  ;  but,  if  the  rep- 
resentations had  no  reference  to  anj' 
particular  plan,  and  the  workman 
made  no  objection  to  the  change,  his 
liability  would  not  be  affected  by  the 
alteration,     lb. 

58.  A  partial  payment,  made  after 
discovering  that  the  roof  leaked,  with- 
out objecting  to  it  on  that  ground,  is 
a  circumstance  to  be  weighed  by  the 
jury,  in  determining  whether  any 
fraud  was  px'acticed,  but  does  not  ope- 
rate as  an  estoppel  [or  waiver.  lb. 
[Vide  supra,  52.) 

8.  For  Injuries  to  Stock. 

59.  At  common  law,  no  recovery 
could  be  had  against  the  owner  of 
dogs,  or  other  domestic  animals,  which 
are  not  naturally  inclined  to  do  mis- 
chief, for  an  injury  arising  from  care- 
lessness in  keeping  them,  unless  it 
was  averred  and  proved  that  he  knew 
their  vicious  propensities,  and  kept 
them  so  carelessly  and  negligently 
that  injiu-y  to  plaintiff  resulted  there- 
from.    Smith  V.  Causey,  2iJ\.]a.  569. 

60.  To  authorize  a  recovery  under 
the  statute  (Clay's  Digest,  141,  ^  3) 
giving  double  damages  for  injuries  to 
stock,  which  is  highly  penal  in  its 
character,  it  must  be  shown  that  the 
defendant's  fence  was  insufficient, 
and  that  the  injury  to  j^laintiff's  stock 
was  caused  by  some  act  done,  com- 
manded, or  directed  by  defendant : 
the  mere  negligence  of  a  servant,  act- 
ing in  the  ordinary  business  of  his 
master,  is  not  sufficient  to  sustain  the 
action,  although  the  damage  actually 
resulted  from  such  negligence,  and 
although  an  action  on  the  case  would 
lie  at  common  law.     lb. 

61.  But  to  authorize  a  recovery  in 
an  action  on  the  case,  it  is  not  neces- 
sary to  prove  that  the  particular  act 
complained  of,  if  done' by  defendant's 
children  and  servants  in  the  perfor- 
mance of  their  duty  and  service,  was 
commanded  by  defendant ;  nor  that 
his  dogs  Avere  vicious,  and  that  he 
knew  it;  nor  that  the  injurvwas  done 
entirely  by  his  dogs.  S.'C. 28  Ala.  655; 
Lindsay  V.  Griffin,  22  Ala.  629. 
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9.  For  Malicious  or  Wrongful  Use   of 
Legal  Process. 

62.  An  action  on  tlie  case,  to  recover 
damages  for  the  nialicions  suing  out 
of  an  injunction,  does  not  lie  until  tlic 
injunction  is  Jinaily  disposed  of,  or 
until  the  suit  in  which  it  was  sued  out 
is  terminated.  Taium  ^  Smith  v.  Mor- 
ris, 19  Ala.  302. 

63.  It  does  not  lie  to  recover  dama- 
ges for  defendant's  malicious  act  in 
causing  an  execution,  issued  against 
another,  to  be  levied  on  plaintiffs 
property  :  trespass  is  the  remedy.     lb. 

64.  It  is  the  proper  remedy  for  the 
malicious  use  of  process,  regularly  issu- 
ed from  a  court  of  competent  jurisdic- 
tion ;  but,  if  the  proceeding  complain- 
ed of  is  merely  irregular,  trespass  is 
the  remedy.  Skeppard  v.  Furniss,  19 
Ala.  760. 

65.  It  lies  to  recover  damages  for 
the  wrongful  or  malicious  suing  out 
of  an  original  attachment,  without 
waiting  for  the  determination  of  the 
attachment  suit.  Seay  v.  Greenwood, 
21  Ala.  491. 

66.  It  does  not  lie,  in  the  absence  of 
malice,  on  defendant's  breach  of  duty 
in  not  permitting  plaintiff  to  cut  and 
carry  away  timber,  when  the  declara- 
tion shows  that  the  injury  complained 
of  resulted  from  an  injunction  suit  in- 
stituted by  defendant.  McLaren,  Ra- 
gan  ^  Co.  V.  Bradford,  26  Ala.  616. 

67.  It  lies  against  an  agent,  for  ma- 
liciously suing  out  an  attachment 
without  authority  from  his  principal, 
before  the  termination  of  the  attach- 
ment suit.  Forrest  v.  Collier,  20  Ala.  175. 

68.  To  sustain  an  action  for  a  ma- 
licious prosecution,  there  must  be 
both  malice  and  want  of  probable 
cause.  Long  v.  Rodger s,  19  Ala.  321  ; 
Ewing  V.  Sanford,  21  Ala.  157. 

69.  There  may  be  facts  and  circum- 
stances which  do  not  amount  to  pro- 
bable cause,  but  which,  being  evidence 
of  a  want  of  malice,  may  justify  the 
acquittal  of  the  defendant  on  the 
ground  that  there  was  an  entire  ab- 
sence of  malice ;  and,  on  the  other 
hand,  although  an  entire  absence  of 
actual  malice  may  consist  with  the 
absence  of  every  reasonable  ground 
for  a  belief  of  the  party's  guilt,  yet 
the  law  implies  malice  in  such  case, 
because  there  is  no  proof  to  extenuate 


the  rash  and  indiscreet  act  of  the  prose- 
cutor.    Long  V.  Rodgers,  1  9  Ala.  321. 

70.  Although  the  defendant  honest- 
ly believed  that  the  plaintiff  was  guil- 
ty of  the  olfense  charged,  and  acted 
upon  such  honest  conviction ;  yet 
such  belief  would  not  excuse  him,  if 
there  was  a  want  of  probable  cause, 
unless  it  was  founded  on  facts  and 
circumstances  which  would  create 
such  a  belief  in  the  minds  of  honest 
and  reasonable  men  ;  if  no  probaljle 
cause  in  fact  existed,  and  the  defend- 
ant failed  to  use  such  precaution  as  a 
prudent  man  would  use  to  ascertain 
that  fact,  although  he  acted  entirely 
without  malice,  malice  will  be  inferred 
from  the  want  of  probable  cause.     lb. 

71.  No  matter  how  far  a  man  may 
be  impelled  by  malice  in  prosecuting 
another  criminally,  the  law  will  hold 
him  harmless,  provided  he  can  show 
probable  cause ;  but,  on  the  other 
hand,  if  he  cannot  show  probable 
cause,  the  law  will  imply  malice 
from  the  want  of  probable  cause, 
unless  he  can  show,  by  way  of  re- 
pelling this  implication,  the  existence 
of  facts  and  circumstances  which,  al- 
though not  amounting  to  probable 
cause,  were  well  calculated  to  produce, 
in  the  mind  of  a  prudent  and  reason- 
able man,  a  well  grounded  belief  or 
suspicion  of  the  party's  guilt.  Ewing 
v.  Sanford,  21  Ala.  157. 

72.  If  the  prosecution  was  instituted 
in  good  faith, under  the  advice  of  coun- 
sel, given  upon  a  full  and  fair  disclo- 
sure of  the  facts,  no  action  can  be 
maintained.  Leairdv.  Davis,  17  Ala.  27. 

73.  Any  charge,  falsely  and  mali- 
ciously preferred,  which  will  authorize 
a  magistrate  to  issue  his  warrant  for 
the  arrest  of  the  accused,  touching  a 
matter  which  will  subject  him  to  a 
criminal  prosecution,  is  sufficient  to 
sustain  an  action  on  the  case  for  a 
malicious  i)rosecution,  although  the 
charge  is  not  expressed  with  technical 
accuracy.  Long  v.  Rogers,  17  Ala. 
540;  Ewing  V.  Sanford,  19  Ala.  605; 
Field  V.  L-etand.  21  Ala.  240  ;  Crosby  v. 
Hawthorn,  25  Ala.  221. 

74.  Actual  force,  or  a  manual  touch- 
ing of  the  body,  is  not  necessary  to 
constitute  an  arrest:  it  is  sufficient,  if 
the  party  is  within  the  power  of  the 
officer,  and  submits.  Field  v.  Ireland, 
21  Ala.  240. 


376 


ACTION  ON  THE  CASE. 


[Part  17. 


10.  Ill  Other  Cases. 


75.  An  action  lies  against  an  attorney- 
at-law,  for  his  negligence  and  want  of 
skill  in  the  preparation  of  an  affidavit 
for  an  attachment,  or  of  the  attachment 
itself,  whereby  his  client  suffers  an 
injury  ;  also,  lor  negligently  '-dismiss- 
ing the  levy  of  an  attachment,"  and 
"releasing  and  relinquishing  all  liens 
which  had  accrued  by  reason  of  such 
levy,"  whereby  his  client  "lost  her  de- 
mand and  the  means  of  recovering  the 
same."  Walker  v.  Goodman  &f  Mitchell, 
21  Ala.  647. 

76.  It  does  not  lie  against  a  hotel- 
keeper,  for  the  loss  of  a  watch  belong- 
ing to  his  boarder,  who  fails  to  take 
such  care  of  it  as  a  person  of  ordinary 
prudence  would  take.  Chamberlain 
^  Co.  V.  Masterson,  26  Ala.  371. 

77.  An  act,  which  is  the  result  of  an 
accident,  may  constitute  a  legal  cause 
of  action,  since  the  term  negligence, 
in  its  legal  acceptation,  includes  acts 
of  omission  as  well  as  commission, 
while  diligence  implies  action  as  well 
as  forbearance  to  act.  Grant  v.  3Io.se- 
ley,  29  Ala.  302. 

78.  An  agent  may  maintain  either 
case  or  assumpsit  against  his  princi- 
pal, to  recover  for  losses  and  damages 
which  flow  directly  and  immediately 
from  his  performance  of  an  act,  in 
the  execution  of  his  agency,  which 
was  not  manifestly  illegal,  and  which 
he  did  not  know  to  be  wrong  ;  as 
where  he  is  employed  to  take  personal 
prt)perty,  which,  although  claimed 
adversely  by  another,  he  has  reason- 
able grounds  to  believe  belongs  to  his 
principal, and  a  recovery  is  afterwards 
had  against  liim  for  the  trespass. 
Moore  V.  Appleton,  26  Ala.  633. 

79.  An  action  lies  in  favor  of  a  com- 
mon carrier,  for  an  injury  to  the  goods 
of  another  while  in  his  possession  ; 
and  a  recovery  by  him,  for  such  injury, 
will  be  a  bar  to  a  subsequent  action 
by  the  owner.  Owners  of  Steamboat 
Farmer  v.  McCraw,  26  Ala.  189. 

80.  An  action  does  not  lie,  to  recov- 
er damages  for  the  defendant's  fraudu- 
lent and  wrongful  act,  in  inducing  the 
eheriif  to  release  and  discharge  from 
his  possession  certain  slaves,  on  which 
an  execution  had  been  levied  in  favor 
of  plaintiff  against  a  third  person,  and 
which  defendant  removed  so  that  they 


could  not  afterwards  be  found  ;  the 
defendant  in  execution  being  insolvent, 
and  having  no  other  property  out  of 
which  said  execution  could  be  satis- 
fied.    Kelly  V.  McCaw,  29  Ala.  227. 

II.  Of  the  Pleadings,  Evidence,  and 
Damages. 

1.  Joinder  with  other  Actions. 

81.  Case  and  trover  may  be  united 
in  the  same  declaration.  Dixon  v. 
Barclaxj,  22  Ala.  370. 

82.  But  case  and  trespass  cannot  be 
united.  Sheppard  v.  Furniss,  19  Ala. 
760. 

2.  For  Disturbance  of  Water-Privileges. 

83.  An  action  to  recover  damages 
for  overflowing  a  mill,  is  local,  and 
must  be  instituted  in  a  court  of  the 
State  in  which  the  property  is  situated. 
Howard  v.  Iiigersoll,  17  Ala.  780  ;  S.  C, 
23  Ala.  673. 

84.  Where  a  suit  is  brought  in  Ala- 
bama, for  an  injury  to  lands  averred  to 
be  located  "in  the  State  of  Georgia, 
to-wit,  in  the  county  aforesaid,"  a 
demurrer  would  not  lie  to  the  decla- 
ration ;  but,  if  the  evidence  showed 
that  the  land  was  located  in  Georgia, 
a  joinder  in  issue  by  the  defendant 
would  not  preclude  him  from  taking 
advantage  of  the  jurisdictional  ques- 
tion which  would  then  arise.  S.  C, 
23  Ala.  673. 

85.  In  declaring  for  a  diversion  of 
water  from  plaintiffs  mill,  the  decla- 
ration or  complaint  must  show  that 
the  quantity  of  water  which  continued 
to  flow  to  the  mill  was  insufficent,  or 
that  the  plaintiff  or  his  mill  was  injur- 
ed by  such  diversion.  Burden  v. 
Mayor,  dfc.  of  Mobile,  21  Ala.  309.  _      ' 

86.  But  it  is  sufficient  to  aver  injury 
to  plaintiff's  mill  privileges,  without 
alleging  the  existence  of  a  mill ;  nor  is 
it  necessary  to  aver  the  manner  or 
means  of  the  diversion.  Siein  v.  Ash- 
6y,  24  Ala.  521. 

87.  The  gist  of  the  action  being  the 
invasion  of  the  right,  where  the  repe- 
tition or  continuance  of  the  diversion 
might  become  the  foundation  of  an 
adverse  right,  the  plaintiff  is  entitled 
to  recover  nominal  damages,  without 
any  proof  of  actual  damage.     Stein  v. 
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Burden,  24  Ala.  130  ;  Stein  v.  Ashby,24. 
Ala.  521. 

88.  No  recovery  can  be  had,  except 
by  a  new  action,  for  damages  accruiiif^ 
Bubsequcnt  to  the  coiiiineiicenicnt  of 
the  suit ;  but  evidence  ib  admissible 
to  show  the  effect  after  suit  brought 
of  the  diversion,  with  the  view  of 
affording  information  to  the  jury  of 
the  effect  of  the  diversion  under  simi- 
lar circumstances  before  suit  brought. 
Stein  V.  Burden,  24  Ala.  130. 

89.  Evidence  showing  that  plaintiff 
had  no  title  to  the  land,  on  which  the 
mill  is  situated,  is  not  admissible  for 
defendant,     lb. 

90.  A  witness,  who,  thongh  well  ac- 
quainted with  the  mill  business,  is  not 
informed  of  the  size  of  the  stream,  its 
supply  of  water,  or  the  quantity  di- 
verted, cannot  give  his  opinion  as  to 
the  damage  sustained  by  the  plaintiff. 
lb. 

91.  Where  the  complaint  alleges 
that  the  defendant  wrongfully  divert- 
ed the  water,  Avhile  the  evidence 
shows  that,  though  the  water  was 
originally  diverted  by  him,  he  provid- 
ed means  for  its  return  to  its  natural 
channel  above  plaintiffs  lands,  and  that 
its  return  was  prevented  by  the  act  of 
another  person  after  it  had  left  defend- 
ant's lands,  there  is  no  material  vari- 
ance between  the  allegations  and 
proof.     S.  C,  29  Ala.  127. 

92.  The  plaintiff's  right  to  the  en- 
joyment of  the  privilege,  of  which  he 
is  in  the  qiiiet  use  or  possession,  can- 
not be  questioned  by  one  who  shows 
no  adverse  claim.  Howard  v.  Ingerso/l, 
17  Ala.  780. 

93.  A  reservation  by  a  riparian  pro- 
prietor, in  conveying  the  land  to 
another,  of  a  right  to  divert  the  water 
of  the  stream,  cannot  be  implied  from 
the  fact  that,  at  the  time  of  the  execu- 
tion of  the  convej^ance,  he  diverted 
the  water  to  supply  a  mill  on  another 
tract  of  land  owned  bj^  him  ;  especially, 
when  the  claim  is  set  up  by  a  stranger, 
Stei7i  V.  Burden,  27  Ala.  104. 

3.  For  Fraud  and  Deceit. 

94.  In  an  action  for  the  loss  of  a 
slave,  who  was  killed  while  working 
on  defendant's  house,  if  the  declaration 
avers  that  the  defendant  fraudulentlj^ 
concealed  the  dangerous  condition  of 


the  house,  and  also  fraudulently  rep- 
resented that  it  was  safe,  it  is  not 
demurrable  for  duplicity,  but  the  latter 
averment  may  be  struck  out  as  sur- 
plusage.    Perry  v.  Marsh,  25  Ala.  G59. 

95.  A  count,  which  sets  fortli  a  con- 
tract for  the  sale  of  a  slave  by  plaintiff 
to  defendant,  in  consideration  of  a 
certain  sum  of  money,  which  is  alleged 
to  be  less  than  his  real  value,  and  for 
the  further  consideration  that  defend- 
ant would  remove  him  from  the  State  ; 
and  which  then  avers,  that  the  defend- 
ant, when  he  made  the  contract,  did 
not  intend  to  remove  said  slave,  "but 
falsely  and  fraudulently,  and  with  in- 
tent to  deceive  and  defraud  plaintiff," 
represented  that  hev>?ould, — is  a  good 
count  in  case,  and  the  statement  of  the 
contract  is  mere  matter  of  inducement. 
Dixon  V.  Barclay,  22  Ala.  370. 

96.  In  such  action,  although  the 
consideration  is  stated  in  the  bill  of 
sale  to  be  a  certain  sum  of  money, 
parol  evidence  is  admissible  to  prove 
that,  at  the  time  of  the  sale,  defendant 
also  promised  to  carry  the  slave  out  of 
the  State.     lb. 

97.  In  an  action  against  a  tinner,  for 
falsely  and  fraudulently  representing 
that  he  would  put  a  roof  on  plaintiff's 
house  which  would  not  leak  for  twenty 
years,  whereas  the  said  roof  did  leak 
before  the  expiration  of  two  years,  a 
partial  payment  by  plaintiff,  after  dis- 
covering that  the  roof  leaked,  is  a  cir- 
cumstance to  be  weighed  by  the  jury, 
in  determining  whether  any  fraud  was 
practiced  by  the  defendant,  but  does 
not  amount  to  an  estoppel  or  waiver. 
McGar  v.  Williams,  26  Ala.  469. 

98.  But  a  payment  of  the  agreed 
price  by  the  purchaser  of  a  slave,  after 
being  informed  of  the  slave's  unsound- 
ness, and  of  facts  which  would  consti- 
tute a  fraud  in  the  sale,  prevents  a  re- 
coverj^  on  the  ground  of  fraud.  Gtlmcr 
V.  Ware, 19  Ala.  252. 

99.  Where  the  purchaser  of  a  horse 
pays  what  would  be  an  adequate  price 
if  the  animal  was  sound,  this  is  a  cir- 
cumstance to  which  the  jury  may  look, 
in  connection  with  other  proof,  in  de- 
termining whether  he  was  advised  of 
the  latent  unsoundness  of  the  animal, 
Armstrong  v.  Hufstutler,  19  Ala.  51. 
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4.  For  Injuries  to  Stock. 

100.  If  .the  declaration  avers  that 
the  injur}'  to  i)laintifFs  hogs  was  done 
with  the  defendant's  dogs,  the  aver- 
ment, tliough  unnecessary,  is  descrip- 
tive of  the  cause  of  action,  and  cannot 
be  disregarded.  Smith  v.  Causey,  28 
Ala.  655. 

101.  If  it  alleges  that  the  injuries 
were  done  by  the  defendant's  children 
and  servants,  plaintiff  cannot  be  allow- 
ed to  prove  injuries  done  by  defend- 
ant himself  in  person  ;  and  defendant's 
threats,  that  he  would  kill  the  hogs, 
are  therefore  admissible,  because  they 
tend  to  show  that  he  did  kill  them. 
lb. 

102.  But  defendant's  declaration, 
"that  plaintiff's  hogs  were  in  the  habit 
of  running  in  his  field,  and  that  they 
should  not  do  it  any  more,"  is  admis- 
sible evidence  for  plaintiff,  becanse  it 
tends,  though  remote!}'',  to  show  that 
the  hogs  which  were  injured  belonged 
to  plaintiff,     lb. 

5.  Fo7-  Malicious  Prosecution. 

103.  In  declaring  for  a  raalicioiis 
prosecution,  it  is  necessary  to  aver 
the  issue  of  process,  properly  describ- 
ing it,  and  the  plaintiff's  arrest  and 
imprisonment  by  virtue  thereof.  Shep- 
pard  V.  Furniss,  19  Ala.  760. 

104.  But  it  is  not  necessary  to  des- 
cribe by  name  the  offense  with  which 
he  was  charged,  nor  to  aver  the  legal 
conclusion  resulting  from  the  prose- 
cutor's act.  Long  v.  Rogers,  17  Ala. 
540. 

105.  An  averment  of  the  plaintiff's 
examination  before  a  magistrate,  touch- 
ing the  offense  with  which  he  was 
charged,  and  his  discharge  therefrom 
by  said  magistrate,  is  a  sufficient  alle- 
gation that  the  prosecution  is  ended. 
lb. 

106.  "Where  the  action  is  brought 
against  the  prosecutor  and  magistrate, 
the  affidavit  and  warrant  for  the 
plaintiff's  arrest  are  competent  evi- 
dence for  him.  Cooper  v.  Turrentine 
If  Freeman,  17  Ala.  13. 

107.  A  memorandum,  made  by  the 
magistrate  at  the  time  of  the  prelimi- 
nary trial  before  him,  showing  tlie 
judgment  rendered  by  him,  is  admis- 
sible  evidence    for    the    plaintiff,    to 


show  the  termination  of  the  prosecu- 
tion.    Lon-g  V.  Rogers,  19  Ala.  321. 

108.  Thejudgment  of  the  magistrate, 
ordering  the  commitment  of  the  plain- 
tiff, is  evidence,  and,  in  the  absence 
of  comitervailing  proof,  sufficient  evi- 
dence, of  the  existence  of  probable 
cause  ;  but  the  plaintiff  is  not  thereby 
precluded  from  introducing  evidence 
to  show  that  the  prosecution  was 
without  probable  cause.  Ewing  v. 
Sanford,  19  Ala.  605. 

109.  The  defendant  may  prove,  as 
evidence  of  probable  cause,  what  he 
or  his  wife  swore  before  the  commit- 
ting magistrate.  Gardner  v.  Randolph, 
18  Ala.  685. 

110.  It  is  competent  for  the  plaintiff, 
for  the  purpose  of  showing  the  want 
of  probable  cause,  and  thereby  raising 
the  presumption  of  malice,  to  disprove 
the  charge  preferred  against  him. 
Longv.  Rogers,  17  Ala.  540. 

111.  Where  the  prosecution  was 
for  the  larceny  of  a  slave,  which  the 
plaintiff  afterwards  recovered  from 
the  prosecutor  in  an  action  at  law,  the 
record  of  the  civil  suit  was  held  ad- 
missible evidence  for  the  plaintiff,  as 
tending  to  disprove  the  charge  pre- 
ferred against  him.  Ewing  v.  Sanford, 
21  Ala.  157. 

112.  The  prosecution  having  been 
instituted  for  larceny,  the  defendant 
may  introduce  evidence  of  the  plain- 
tiff's general  bad  character,  showing 
that  his  only  occupation  was  that  of 
gambling  and  horse-racing  ;  since  it 
would  require  less  stringent  proof  to 
make  out  probable  cause  for  prose- 
cuting a  man  of  such  character,  than 
one  who  had  always  maintained  a  good 
reputation,  and  followed  a  lawful  oc- 
cupation. Martin  v.  Hardestii,  27  Ala. 
458. 

113.  The  accusation  being  that  the 
plaintiff  and  one  L.  unlawfully  took 
away  and  detained  the  prosecutor's 
daughter,  without  her  consent,  the 
declarations  of  the  daughter,  made 
about  the  time  of  the  alleged  abduc- 
tion, and  conducing  to  show  her  will- 
ingness to  go,  are  admissible  evidence, 
as  part  of  the  res  gestx.  Long  v. 
Rogers,  m  X\?^.  .540. 

114.  The  defendant  having  offered 
evidence  of  his  own  declarations,  made 
after  tlie  abduction  of  his  daughter, 
and  before  the  issue  of  the   warrant, 
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expressing  his  willingness  that  L. 
might  marry  his  daughter, — lield,  that 
plaiutitr  might  prove  that  tlicse  dee- 
laratious  were  communicated  to  L., 
although  defendant  was  not  present 
■when  the  communication  was  made  ; 
also,  that  he  might  prove  that  the  de- 
fendant, at  the  time  of  the  institution 
of  the  prosecution,  entertained  un- 
friendly feelings  towards  the  family  of 
■which  plaintiff  was  a  member.  S.  C, 
19  Ala.  321. 

115.  Probable  cause  is  a  question  of 
fact  or  of  law,  according  as  the  evi- 
dence is  doubtful  and  conflicting,  or 
the  facts  clear  and  undisputed.  Eiuing 
V.  Sanford,  19  Ala.  605. 

116.  A  charge,  Avhich  asserts  that, 
"if  the  facts  established  a  want  of 
probable  cause,  malice  is  a  necessary 
implication,  independent  of  the  cir- 
cumstances in  proof,"  is  erroneous. 
lb. 

117.  The  plaintiff  may  recover 
against  one  of  the  defendants,  although 
the  others  are  acquitted.  Cooper  v. 
Turrentine  ^  Freeman,  17  Ala.  13. 

6.  For  Malicious  or   Wrongful  Attach- 
ment or  Injunction. 

118.  In  declaring  for  the  malicious 
suing  out  of  an  injunction,  it  is  neces- 
sary to  aver  that  the  injunction  suit 
is  ended,  or  that  the  injunction  itself 
is  finally  disposed  of.  Tatum  Sf  Smith 
V.  Morris,  19  Ala.  302. 

1 19.  But,  in  declaring  for  the  ■wrong- 
ful or  vexatious  suing  out  of  an  attach- 
ment, it  is  not  necessary  to  aver  the 
termination  of  the  attachment  suit. 
Forrest  v.  Collier,  20  Ala.  175  ;  Seay  v. 
Greenwood,  21  Ala.  491. 

120.  Nor  that  the  affidavit  for  the 
attachment  was  in  writing.  Forrest  v. 
Collier,  20  Ala.  175. 

121.  An  averment  that  the  attach- 
ment was  sued  out  "wrongfully,  fraud- 
ulently, and  in  order  to  oppress  and 
injure  plaintiff,"  is  equivalent  to  an 
averment  that  it  was  sued  out  mali- 
ciously,    lb. 

122.  The  declaration,  in  such  case, 
must  specially  deny  the  ground  set 
forth  in  the  affidavit  for  the  attach- 
ment.    Tiller  V.  Shearer,  20  Ala.  527. 

123.  If  the  attachment  was  sued  out 
by  the  defendant  as  agent  of  another, 
and  the   declaration  alleges   that  he 


acted  without  authority  in  so  doing,  it 
is  not  necessary  to  aver  the  want  of 
probable  cause  for  the  issue  of  tlie 
attachment.  Forrest  v.  Collier,  20  Ala. 
175. 

124.  If  the  attachment  was  sued  out 
before  a  justice  of  the  peace  of  anotlier 
State,  the  declaration  must  allege  that 
he  had  authority  by  law  to  issue  at- 
tachments, and  must  connect  the  de- 
fendant with  its  levy.  Marshall  v. 
Betner,\n  A\-a..  832. 

125.  If  an  attachment  is  sued  out 
against  a  merchant  on  the  ground  of 
fraud,  the  injury  to  his  credit  and  busi- 
ness constitutes  a  legitimate  ground 
of  recovery  in  an  action  on  the  case. 
Goldsmith,  Forcheimer  ^  Co.  v.  Picard, 
27  Ala.  142. 

126.  The  loss  of  probable  profits, 
consequent  upon  the  seizure  of  his 
goods  under  the  attachment,  although 
it  does  not  furnish  the  measure  of 
damages,  is  a  circumstance  for  the 
consideration  of  the  jury,  in  arriving 
at  a  correct  conclusion  as  to  the  injury 
sustained.  Donnell  v.  Jones,  17  Ala. 
689. 

127.  The  costs  of  the  justice's  court, 
before  whom  the  attachment  was  re- 
turnable, are  recoverable  as  a  part  of 
the  damage  actually  sustained  ;  but 
the  costs  of  the  circuit  court,  to  which 
the  defendant  removed  the  case  by 
appeal,  cannot  be  recovered,  when  it 
appears  that,  after  there  filing  his 
pleas,  he  withdrew  them  for  a  valua- 
ble consideration  paid -him  by  plain- 
tiff in  attachment,  and  suffered  judg- 
ment by  nil  dicit.  Seay  v.  Greenwood, 
21  Ala.  491. 

128.  The  costs  of  the  original  suit, 
to  which  the  attachment  was  ancillary, 
constitute  no  part  of  the  plaintiffs 
damages.     White  v.  Wyley,  17  Ala.  167. 

129.  Reasonable  and  necessary  coun- 
sel fees,  expended  or  incurred  in  the 
defense  of  the  attachment  suit,  may 
be  proved  and  considered  in  the  as- 
sessment of  damages  caused  by  the 
vexations  suing  out  of  tlie  writ.  Mar- 
shall V.  Betner,  17  Ala.  832. 

130.  They  are  equally  recoverable, 
where  the  action  is  brought  for  the 
wrongful  suing  out  of  the  Avrit.  Seay 
V.  Greenwood,  21  Ala.  491. 

131.  Where  an  attachment  against 
one  partner  is  levied  on  the  goods  of 
the  partnership,  and  the    other  part- 
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ner,  after  recovering  the  goods  in 
a  claim  suit  iinder  the  statute,  brings 
an  action  for  damages  against  the 
plaintiff  in  attachment,  counsel  fees 
paid  by  him  in  the  claim  suit  may  be 
taken  into  consideration  by  the  jury 
in  assessing  his  damages.  Roberts  v. 
Heim,  27  Ala.  678. 

132.  When  the  action  is  founded  on 
the  malicious  and  vexations  suing  out 
of  the  writ,  vindictive  damages  are 
recoverable.  Marshall  v.  Betner,  17 
Ala.  832  ;  Seaij  v.  Greenwood,  21  Ala. 
491 ;  Roberts  v.  Heim,  27  Ala.  678. 

133.  A  judgment  for  the  defendant 
in  attachment  does  not  estop  the  at- 
taching creditor,  when  sued  for  the 
vexatious  suing  out  of  the  writ,  from 
proving  that  the  debt  was  actually 
due  :  such  evidence  is  admissible,  to 
show  probable  cause,  and  thus  repel 
the  presumption  of  malice.  Mai  shall 
V.  Betner, 11  Ala.  832. 

134.  But  a  judgment  for  the  claim- 
ant of  the  property  seized,  on  a  trial 
of  the  right  of  property,  is  conclusive 
on  the  attaching  creditor,  in  an  action 
for  damages  brought  against  him  by 
the  claimant,  as  to  the  fact  that  the  de- 
fendant in  attachment  had  no  interest 
in  the  property.  Roberts  v.  Heim,  27 
Ala.  678. 

135.  Evidence  of  the  plaintiff's  gene- 
ral credit  and  reputation  is  not,  it 
seems,  admissible  for  him,  until  it  has 
been  assailed.  Goldsmith,  Forcheimer 
fy  Co.  V.  Picard,  27  Ala.  142. 

136.  The  record  of  the  attachment 
suit  is  admissible  evidence  for  plaintiff. 
Donnell  v.  Jones,  17  Ala.  689. 

137.  Evidence  of  the  fact  that  one 
of  the  defendants  agreed,  that  if  anoth- 
er creditor,  whose  attachment  was 
firstin  the  sheriff's  hands,  would  yield 
the  preference  to  their  attachment, 
he  would  find  property  on  which  a 
levy  might  be  made,  and  on  which 
the  attachment  was  subsequently 
levied,  is  admissible  for  plaintiff,  as 
tending  to  show  that  said  defendant 
was  active  and  instrumental  in  causing 
the  levy.  Goldsmith,  Forcheimer  fr  Co. 
V.  Picard,  27  Ala.  142. 

138.  A  fraudulent  assignment,  made 
by  the  i)laintiff  three  days  after  the 
defendant  had  sued  out  an  ancillary 
attachment  against  him,  is  no  defense 
to  an  action  for  the  vexatious  suing 
out  of  the  writ,  unless  the  fraudulent  ' 


intent  existed  at  the  time  the  attach- 
ment was  sued  out.  Donnell  v.  Jones, 
17  Ala.  689. 

139.  But  a  deed  of  trust,  executed 
by  the  plaintiff  before  the  issue  of 
the  attachment,  is  admissible  evidence 
for  the  defendant;  also,  any  evidence 
tending  to  show  that  it  was  fraudulent, 
or  that  it  was  part  of  a  plan  to  enable 
the  plaintiff  to  dispose  of  his  property 
fraudulently,  or  that  he  was  in  embar- 
rassed circumstances  at  the  time  of 
its  execution,  or  that  the  property 
convej^ed  by  it  was  subsequently  run 
off  by  the  beneficiary  to  another  State. 
Yarbrough  v.  Hudson,  19  Ala.  653. 

140.  Evidence  showing  that,  at  the 
time  defendant's  attachment  was  levied,, 
another  attachment  against  plaintiff 
was  in  the  hands  of  the  sherifl",  and 
was  levied  on  the  same  propert3%  is 
not  admissible  for  the  defendant  ;  but 
he  may  prove  the  issue  of  another 
attachment,  and  notice  thereof  to  him- 
self, previous  to  the  issue  of  his  own, 
as  tending  to  rebut  the  presumption 
of  malice.     lb. 

141.  Where  the  attachment  was 
sued  out  as  ancillary  to  an  action 
against  the  plaintiff,  as  endorser  of  a 
promissorj^  note  on  which  suit  had 
previously  been  instituted  against  the 
maker,  with  a  return  of  nonest  inventus, 
the  proceedings  in  the  suit  against 
the  maker,  although  not  sufficient  to 
fix  the  liability  of  the  endorser,  are 
admissible  evidence  in  mitigation  of 
damages.     White  v.  Wijleij,  17  Ala.  167. 

142.  Where  the  attachment  was 
sued  out  by  the  defendant  as  agent  of 
another,  he  may  show,  in  mitigation 
of  damages,  that  he  was  plaintiff's 
surety  on  a  stay-bond  in  the  original 
suit,  and  that  plaintiff  was  about  to 
remove  his  property  from  the  State. 
Forrest  v.  Collier,  20  Ala.  175. 

143.  Although  the  defendants,  when 
sued  as  partners,  cannot  be  held  re- 
sponsible for  the  separate  act  of  one 
partner  in  procuring  the  levy  of 
another  attachment,  in  favor  of  another 
creditor  ;  yet,  where  the  attachment 
on  which  the  action  is  founded,  by 
the  sherifTs  retiu'n  thereon  endorsed, 
shows  that  the  goods  had  been  first 
taken  under  the  other  attachment,  the 
plaintiff  may  show  that  the  goods 
were  more  than  sufficient  to  satisfy 
that  attachment,  and  may  for  this  pur- 


Part  IV.] 


ACTION  ON  THE  CASE. 


181 


pose  introduce  tlic  att;iclitnciit  and 
levy.  Goldsmith,  Forcheimer  tf  Co.  v. 
Picard,  27  Aki.  142. 

7.  For  Negligence. 

144.  Declaration  against  an  attorncy- 
at-law,  ihv  negligence,  licld  Hullicient. 
Walker  V.  Goodman  ^  Mitchell,  21  Ala. 
647. 

145.  In  declaring  against  a  munici- 
pal corporation,  for  injuries  caused  by 
the  liili  of  a  bridge  witliin  the  corpo- 
rate limits,  it  is  not  necessary  to  aver 
that  the  bridge  was  broken  without 
any  fault  on  the  part  of  the  plaiutilf ; 
nor  that  he  could  not  pass  the  street, 
of  which  the  bridge  formed  a  part, 
without  crossing  the  bridge  :  an  aver- 
ment that  it  was  the  defendant's  duty 
to  keep  the  bridge  in  repair,  and  that 
the  injury  resulted  from  its  unsafe  and 
rotten  condition,  which  rendered  it 
incapable  of  sustaining  the  customary 
burdens,  is  sufficient.  Smoot  v.  Mayor 
oj  Wetumpka.  24  Ala.  112. 

146.  A  count,  which  sets  forth  a 
contract  for  the  hire  of  a  slave,  to  be 
employed  only  in  a  particular  service, 
and  alleges  a  breach  of  duty  on  the 
part  of  the  hirer,  in  putting  the  slave 
to  a  different  service,  and  a  conse- 
quent loss  to  the  owner, — is  good  as 
a  count  in  case.  Myers  v.  Gilbert,  18 
Ala.  467. 

147.  In  declaring  against  the  hirer 
of  a  slave,  for  negligence  in  his  treat- 
ment, the  consideration  and  terms  of 
the  contract  of  hiring  need  not  be 
alleged  ;  nor,  if  alleged,  need  they  be 
proved  as  laid.  Moseley  ■».  Wilkinson, 
24  Ala.  411. 

148.  But,  under  a  declaratioff  alleg- 
ing a  general  contract  of  hiring,  and 
the  defendant's  breach  of  duty  in  fail- 
ing to  treat  tiie  slave  with  proper  care 
and  attention  while  sick,  a  recovery 
cannot  be  had  on  proof  of  a  particular 
contract,  limiting  the  employment  of 
the  slave  to  a  particular  place  and 
service,  and  stipulating  that  he  should 
not  be  re-hired  to  another.  S.  C,  18 
Ala.  288. 

149.  The  failure  of  the  hirer  to  re- 
deliver the  slave,  at  the  expiration  of 
the  term,  renders  him  prima-facie 
liable  ;  but,  when  it  is  shown  that 
the  slave  died  before  the  expiration 
of  the  term,  it  devolves  on  the  owner 


to  prove  that  the  death  rc-suHed  from 
a  violation  of  duty  on  the  part  of  the 
hirer.     Il>. 

150.  Where  the  plaintiflhas  olTercd 
evidence  of  the  slave's  removal  by 
raihvjad  while  sick,  as  an  act  tending 
to  show  negligence  in  his  treatment, 
the  defendant  has  a  right  to  prove  that 
he  acted  under  tiie  advice  of  a  phy- 
sician. Ala.  if  Term.  Rivers  Railroad 
Co.  V.  Burke,  27  Ala.  535. 

151.  In  an  action  against  the  owner 
of  a  steamboat,  to  recover  damages 
for  the  loss  of  a  slave  employed  as  a 
deck-hand,  which  was  caused  b}'  an 
explosion  attributable  to  the  negli- 
gence of  the  engineer,  the  fact  that 
said  engineer  was  licensed    is  prima 

facie  proof  of  his  competency,  but 
does  not  authorize  the  captain  to  re- 
tain him  after  being  informed  of  his 
habitual  gross  negligence.  Walker  v. 
Boiling,  22  Ala.  294. 

152.  Where  the  death  of  the  slave 
was  occasioned  by  a  collision  with 
another  boat,  caused  by  the  negligence 
and  want  of  skill  of  the  officers  of  the 
boat  on  which  he  was  hired,  one  of 
the  part-owners  acting  as  captain  at 
the  time  of  the  collision,  evidence  of 
his  general  reputation  as  a  steamboat 
captain  is  admissible,  as  tending  to 
prove  notice  to  the  defendants  of  his 
incompetency.  Cook  if  Scott  v.  Parliam, 
24  Ala.  21, 

153.  A  witness  for  the  plaintiff,  be- 
ing asked  "what  was  the  general  repu- 
tation of  said  defendant  as  a  steamboat 
captain,"  answered,  "that  he  had  no 
reputation,  for  the  reason  that  he  had 
no  experience,  and  that  he  regarded 
him  as  wholly  incompetent  for  such  a 
duty."  Held,  that  the  question  and 
answer  were  admissible.     lb. 

154.  A  person  acquainted  with  the 
navigation  of  the  river,  who  was  a 
witness  of  the  collision,  may  give  his 
oijinion,  as  an  expert,  whether  the 
particular  act  which  caused  it  was 
prudent  and  discreet  on  the  part  of 
the  officers.     lb. 

155.  In  an  action  against  the  owners 
of  a  steamboat,  to  recover  damages  for 
the  loss  of  a  stage,  which  was  caused 
by  a  collision  between  the  steamboat 
and  a  ferry-boat  on  which  the  stage 
was  crossing  the  river,  the  statement 
of  an  eye-witness,  "that  bethought  the 
stage  could   have   been  saved,  if  the 
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steamhoat  had  returned  to  the  assis- 
tance of  the  flat  when  tlie  call  for  assis- 
tance was  made,"  is  mere  matter  of 
oijinion,  and  therefore  inadmissible. 
Otis  if  Jayne  v.  Thorn,  23  Ala.  469. 

15G.  Ill  such  action,  evidence  that 
the  ferryman  was  expert  and  careful, 
is  irrelevant  and  inadmissible,     lb. 

157.  An  eye-witness  of  the  collision 
testified,  that  the  stbamboat,  after 
striking  the  flat,  stopped  her  engine, 
and,  when  about  fifty  yards  distant, 
was  called  upon  by  those  on  board  of 
the  latter  for  assistance  ;  whereupon, 
some  one  on  board  of  her  was  heard 
to  say,  in  a  loud  and  commanding 
tone,  '^ Go  ahead,  and  let  her  sink;  its 
nothing  but  a  damned  jiat-boat  any  how  ;" 
and  that  the  steamboat  then  went  on, 
without  rendering  any  assistance. 
Held,  that  these  words  were  admissi- 
ble evidence  for  plaintiff.     lb. 

158.  Although  a  recovery  by  the 
owner  of  the  flat-boat,  who  had 
charge  of  the  goods  when  lost  or  in- 
jured by  the  collision,  is  a  bar  to  a 
subsequent  action  by  the  owner  of 
the  goods  ;  yet  a  plea,  averring  a  for- 
mer recovery  for  such  injuries,  "which 
are  the  same  injuries  in  the  plaintiff's 
declaration  alleged  to  have  been  done 
to  the  goods  of  the  said  plaintiff,"  is 
defective  on  demurrer,  because  non 
constat  that  the  recovery  was  not  for 
damages  done  to  the  goods  of  some 
other  person  which  were  on  board 
the  flat-boat  at  the  same  time.  Owners 
of  Steamboat  Farmer  v.  McCraw,  26 
Ala.  189. 

159.  In  declaring  for  the  loss  of  a 
slave,  who  was  killed  while  working 
on  the  defendant's  house,  if  the 
concealment  by  the  defendant  of  the 
dangerous  condition  of  his  house 
amounts  to  a  breach  of  duty  sufficient 
to  support  the  action,  an  additional 
averment  of  fraud  may  be  struck  out 
as  surplusage.  Perry  v.  Marsh,  25  Ala. 
659. 

160.  In  an  action  against  a  sheriff, 
for  failing  to  make  the  money  on  an 
execution,  tlie  fact  that  the  defendant 
in  execution  "was  in  possession  of  a 
house  and  lot,  as  of  his  own  property', 
l)rior  to  the  day  on  which  the  execu- 
tion came  to  the  sheriff^s  hands,  claim- 
ing ownership  thereof,  and  continued 
in  possession  thereof  until  after  the 
return  day  of  the  execution,"  is  admis- 


sible evidence  for  plaintiff.     Wh  if  sett, 
Garner  S^  Co.  v.  Slatter,  23  Ala.  626. 

161.  Evidence  of  general  neighbor- 
hood rumor  that  certain  slaves, "in  the 
possession  of  the  defendant  in  execu- 
tion, were  the  separate  property  of 
his  wife,  is  not  admissible  for  the 
sheriff,  either  to  show  an  excuse  for 
not  levying  the  execution,  or  "as  tend- 
ing to  show  a  reasonable  excuse  for 
not  levying  within  a  reasonable  time 
for  making  necessary  inquiries  as  to 
the  title  of  the  property."     lb. 

162.  What  constitutes  due  diligence 
on  the  part  of  the  sheriff,  fs  a  mixed 
question  of  law  and  fact :  the  jury 
must  determine  the  facts,  while  the 
court  must  decide  whether  they  con- 
stitute due  diligence.     lb. 

163.  "What  constitutes  due  diligence 
on  the  part  of  a  sheriff  depends  ma- 
terially on  the  facts  of  each  particular 
case,  and  no  general  rule  of  universal 
application  can  be  laid  down  ;  but, 
where  he  receives  an  execution  against 
a  resident  citizen  of  his  county,  who 
is  in  open  possession  of  personal 
property  sufficient  to  satisfy  it,  and 
makes  no  effort,  for  thirty  days  after 
its  reception,  either  to  levy  or  to  give 
the  plaintiff"  notice  of  any  real  doubts 
he  maj'  entertain  of  the  liability  of  the 
property  to  the  execution,  he  is  guilty 
of  a  want  of  due  diligence.     lb. 

164.  In  such  action,  the  amount  of 
the  execution  is  the  measure  of  dam- 
ages, although  the  defendant  in  execu- 
tion may  continue  solvent.  Evans  v. 
Governor,  18  Ala.  659. 

165.  In  an  action  against  a  clerk,  to 
recover  damages  for  his  neglect  of 
duty  in  the  matter  of  a  supersedeas 
bond,  which  he  certified  as  valid  to 
the  supreme  court,  where  the  judg- 
ment was  affirmed  on  certificate,  and 
afterwards  perpetually  enjoined  in 
chancery  on  account  of  his  want  of 
authority  in  filling  up  the  bond  with 
the  names  of  the  sureties,  the  plaintiff 
is  entitled  to  recover  the  amount  of 
the  original  judgment,  Avith  interest 
thereon,  and  such  necessary  costs  as 
were  expended  by  him  in  good  faith 
in  defending  the  chancery  suit.  IVil- 
liams  V.  Hart,  17  Ala.  102. 

166.  Whether  the  clerk  is  liable,  in 
such  case,  for  the  ten  per  cent,  dam- 
ages on  the  judgment  of  affirmance 
in  the  supreme  court,  qucere  ?    lb. 
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107.  In  an  action  against  a  deputy 
clerk,  for  negligence  or  nnskillfuitiess 
whereby  his  principal  is  exposed  to  a 
suit  for  damages,  tlie  lapse  of  six  years 
from  the  default,  or  at  least  from  its 
discovery,  is  a  complete  liar,  although 
the  actual  damage  to  the  princi])al 
may  not  then  have  been  ascertained. 
Whetlier  the  recovery  should  be  for 
nominal  damages  only,  or  for  the  pro- 
bable prospective  damages,  where  the 
suit  is  instituted  before  the  actual  in- 
jury is  discovered,  qucere  ?  Suedicor 
V.  Davis,  17  Ala.  472. 

1G8.  In  an  action  against  a  munici- 
pal corporation,  for  its  neglect  of  duty 
in  suffering  plaintiff's  land  to  be  over- 
flowed by  the  rain  water  which  passed 
through  the  sewers  in  the  streets  of 
the  cit}^,  and  accumulated  in  a  ravine 
empt^'ing  into  the  river,  a  witness 
cannot  be  asked,  in  behalf  of  the  de- 
fendants, "if  there  were  not  other  ra- 
vines in  the  city,  wliich  had  increased 
in  size,  for  the  last  twenty  j^ears,  in  as 
great  proportion  as  this  ravine  had 
increased."  Gilmer  (^  Taylor  v.  City 
Council  of  Montgomery,  26  Ala.  605. 

109.  It  being  shown  that  plaintiff 
had  built  a  wall  and  embankment  on 
liis  land,  which  extended  partly  across 
the  ravine,  and  narrowed  the  channel 
by  which  the  water  flowed  into  the 
river,  a  witness  for  the  defense,  who 
had  been  for  many  years  engaged  in 
building  brick  walls  and  houses,  may 
be  asked,  "if  he  did  not  tell  plaintiff 
that,  if  he  built  said  wall  in  said  ravine, 
it  would  fall  by  reason  of  the  flood  in 
said  ravine."     lb. 

8.  In  Other  Cases. 

170.  In  an  action  by  an  agent  against 
his  principal,  on  an  implied  promise 
of  indemnity  against  losses  and  dam- 
ages sustained  by  the  agent  from  the 
performance  of  an  act  in  the  direct 
execution  of  his  agency,  the  declara- 

.tion  must  aver  that  the  agent  was 
ignorant  of  the  illegal  character  of  the 
act  at  the  time  of  its  performance. 
Moore  v.  Appleton,  26  Ala.  633. 

171.  In  an  action  to  recover  damages 
for  defendant's  wrongful  act  in  taking 
and  withholding  from  plaintiff  several 
hired  slaves,  plaintiff  cannot  bo  allow- 
ed to  prove,  that  he  had  prepared  for 
cultivation  a  larger  tract  of  laud  than 


his  other  negroes  could  cultivate,  and 
liad  procured  horses  "to  cultivate  said 
land,  provender  to  feed  them,  and  a 
necessary  supply  of  provisions  for 
said  negroes  ;  and  that,  by  reason  of 
the  loss  of  the  services  of  the  hired. 
slaves,  some  of  his  horses  were  idle 
during  the  year,  and  he  was  compelled 
to  leave  a  portion  of  the  land  unculti- 
vated :  such  damage  is  not  the  natural 
and  proximate  conseriuence  of  tlie 
tortious  act  complained  of.  Burlon  v. 
Holley,  29  Ala.  318. 
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I.  Jurisdiction. 

1.  Prior  to  the  act  of  1836,  (Clay's 
Digest,  139,  ^  22,)  justices  of  the  peace 
had  no  admiralty  jurisdiction.  Schoo- 
ner Louisiana  v.  Fettyplace,  Goodman  If 
Co.,  21  Ala.  286. 

2.  The  act  of  1841,  (Clay's  Digest, 
140, 1  26,)  which  was  designed  to  re- 
move all  doubts  as  to  the  construction 
of  the  act  of  1836,  confers  upon  jus-, 
tices  of  the  peace  the  same  jurisdic- 
tion, where  the  sum  claimed  is  less 
than  fifty  dollars,  that  the  former  act 
gave  to  the  circuit  and  county  courts 
where  the  sum  claimed  was  over  that 
amount ;  and  that  jurisdiction  is  con- 
fined to  demands  which  arise  from 
"furnishing  materials,  labor  or  stores, 
for  the  use  of  any  steamboat  or  other 
water-craft,"  and  does  not  embrace 
debts  or  demands  for  dockage.     lb. 

3.  The  courts  of  this  State  have  no 
jurisdiction  to  proceed  by  admiralty 
process  to  enforce  the  collection  of 
debts  which  do  not  constitute  a  lien  on 
the  vessel,  or  the  lien  of  which  has 
been  lost  or  discharged.  Schooner 
Southron  v.  O'Riley,  21  Ala.  228. 

4.  The  court  may  look  to  the  items 
of  the  account  attached  to  the  libel, 
for  the  purpose  of  determining  whether 
they  constitute  a  lien  on  the  vessel ; 
but,  when  the  libel  shows  that  the  en- 
tire debt  constitutes  a  lieu,  and  the 
account  attached    may  be  construed 
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consistently  witli  the  libel,  the  appel- 
late court  will  not;  especially  after  a 
final  decree,  so  construe  the  account 
as  to  inter  that  any  part  of  the  debt 
does  not  constitute  a  lien.     lb. 

5.  An  objection  to  the  jurisdiction 
of  the  court,  on  the  ground  that  it  did 
not  have  tlie  j^ossession  or  control  of 
the  vessel,  cannot  be  raised,  tor  tlie 
first  time,  after  the  boat  has  been  sold 
■under  the  order  of  the  court,  and  the 
proceeds  of  sale  are  in  the  hands  of 
the  sheriff.  Stewart  George  v.  Skcates 
4-  Co.,  19  Ala.  738. 

II.  Practice. 

6.  T\"hen  a  boat  has  been  seized  un- 
der a  libel  issuing  from  a  court  of 
competent  jurisdiction,  all  persons 
having  liens  upon  it  may  intervene  by 
petition,  without  regard  to  the  amount 
of  their  claims.  Steu-art  George  v. 
Skeates  c^  Co.,  19  Ala.  738.' 

7.  When  an  attachment  has  been 
Bued  out  against  a  steamboat,  under 
the  act  of  January  17, 1844,  the  pro- 
ceedings should  so  far  conform  to  the 
admiralty  practice,  as  that  the  declara- 
tion be  filed  against  the  boat  itself,  and 
not  against  the  owners  ;  and  the  latter 
be  allowed  to  intervene,  if  they  desire, 
and  make  themselves  parties  to  the 
suit.     Otis  V.  Thorn,  18  Ala.  395. 

8.  And  this,  notwithstanding  the 
names  of  the  owners  are  stated  in  the 
affidavit  for  the  attachment,  and  the 
attachment  bond  is  made  payable  to 
them.  Owners  of  Steamboat  Farmer  v. 
McCrauK  26  Ala.  189. 

9.  But  the  proceedings  under  this  stat- 
ute, except  so  far  as  they  are  changed 
by  the  act  itself,  must  be  governed  by 
thp  rules  of  the  common  law.     lb. 

10.  The  act  of  1848,  requiring  liens 
upon  steamboats  to  be  enforced  within 
six  montiis  from  the  time  of  their  cre- 
ation, repeals  the  limitation  prescribed 
by  the  act  of  1836.  Stewart  George  v. 
Skeates  ^-  Co.,  10  Ala.  738. 

11.  A  steamboat,  in  the  possession 
of  the  sheriff  under  a  writ  of  seizure, 
being  replevied,  was  delivered  to  the 
stipulators,  who  gave  bond  condition- 
ed to  pay  the  decree  which  might  be 
rendered  on  the  libel  ;  but  they  after- 
wards re-delivered  her  to  the  sheriff, 
who  returned  the  writ  of  seizure 
showing   these   facts    in   his   return, 


with  the  bond  given  by  the  stipulators. 
A  decree  being  afterwards  rendered 
in  favor  of  the  libellant,  and  a  sale  of 
the  boat  ordered, — held,  thatthe  decree 
might  be  amended  at  a  subsequent 
term,  nunc  pro  tunc,  by  setting  aside 
the  order  of  sale,  and  rendering  a  de- 
cree against  the  stipulators  on  their 
bond.  Wainwright  Sf  Twelves  v.  Sa7i- 
dcrs,  20  Ala.  602. 

12.  Under  the  rules  of  practice  in 
the  Federal  courts,  in  causes  of  admi- 
ralty and  maritime  jurisdiction  on  the 
instance  side  of  the  court,  the  marshal 
acts,  in  the  sale  of  the  propert}'  con- 
demned, immediately  under  the  deci'ee 
and  order  of  the  court.  Smith,  Dabney 
(.y  Co.  V.  Armistead,  17  Ala.  282. 

13.  After  the  vessel  has  been  sold 
under  an  order  of  court,  and  the  pro- 
ceeds of  sale  brought  into  court  for 
distribution,  an  appeal  or  writ  of  error 
does  not  lie  from  the  refusal  of  the 
court  to  order  the  proceeds  to  be  paid 
to  the  claimant.  Stewart  George  v. 
Saunders,  19  Ala.  744. 

14.  The  provisions  of  the  second 
section  of  the  act  of  Februarj^  15, 1854, 
"to  provide  for  the  registration  of  the 
names  of  steamboat  owners,"  which 
gives  a  remedy  against  the  boat  by 
admiralty  process  "in  the  same  manner 
as  is  provided  bj'  the  laws  of  this 
State  for  the  recovery  for  work  and 
materials  furnished  to  steamboats," 
refers  only  to  the  form  and  mode  of 
conducting  the  proceeding,  but  does 
not  limit^the  suit  to  thirty  days  after  the 
accrual  of  the  cause  of  action.  Com- 
missioners of  Pilotage  v.  Steamboats 
Cuba,  ^c,  28  Ala.  185. 
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III.  Pleading  and  Proof. 


I.  Wn'i-iN  Possession  is,  or  not,  Adverse. 

1.  Adverse  possession  cannot  be 
set  up  to  defeat  or  avoid  a  jiatent  from 
the  United  States,  since  there  can  be 
no   adverse    possession    against   the 
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government.      Iverson  ^   Robinson    v. 
JJahose,  27  Ala.  418. 

2.  To  enable  a  bailee  to  assert  an  ad- 
verse possession  against  his  bailor,  ho 
must  do  some  open  and  unequivocal 
act  evincing  such  intention,  and  this 
must  be  brought  to  the  knowledge  of 
his  bailor.  Jienje  v.  Crea\;^h's  Adm'r, 
21  Ala.  151 ;  Knight  v.  Bell,  22  Ala.  198. 

3.  The  possession  of  the  mortgagee, 
before  the  law- day,  is  not  adverse  to 
the  mortgagor.  McGuire  v.  Shelby,  20 
Ala.  4.56. 

4.  The  possession  of  the  mortga- 
gor or  his  vendee,  even  after  the  law- 
day  has  passed,  is  not  adverse  to 
the  mortgagee,  until  there  has  been 
some  overt  act,  or  open  assertion  of 
hostile  title.  Boyd  v.  Beck,  29  Ala. 
703. 

5.  The  perception  of  the  entire 
profits  by  one  tenant  in  common  is 
not,  of  itself,  sufficient  to  divest  the 
possession  of  his  co-tenant,  nor  are  acts 
of  ownership  by  one  necessarily  to  be 
construed  into  acts  of  disseizin  ;  but 
an  undisturbed  and  peaceable  occu- 
pancy of  the  premises  by  one,  for 
nearly  thirty  years,  under  an  exclu- 
sive and  notorious  claim  of  title,  with- 
out any  payment  of  rents  and  profits, 
or  any  acknowledgment  of  the  rights 
of  the  other,  is  sufficient  to  raise  the 
presumption  of  an  actual  ouster.  John- 
son v..Toulmin,  18  Ala.  50. 

6.  Where  a  part-owner  of  a  slave 
has  possession,  claiming  only  an  undi- 
vided half  interest,  and  acknowledging 
the  title  of  the  other  part-owner  to  the 
other  half,  his  possession  is  not  ad- 
verse, although  "he  refused  to  deliver 
the  possession  to  any  one  until  his 
portion  should  be  allotted  to  him." 
Gotten  V.  Thompson,  25  Ala  671. 

7.  A  purchaser  at  an  administrator's 
sale,  who  takes  possession  of  the 
property,  but  does  not  give  bond  with 
approved  security  as  required  by  the 
statute,  holds  adversely  to  the  admin- 
istrator. Lay's  Executor  v.  Lawson's 
Adm'r,  23  Ala.  377. 

8.  But  the  adverse  possession  of  a 
loanee  or  gratuitous  bailee  of  an  ad- 
ministrator, or  of  a  purchaser  at  a  sale 
made  under  an  order  of  court  which  is 
void  for  want  of  jurisdiction,  does  not 
commence,  as  against  those  represent- 
ing the  estate,  until  the  appointment 
of  a  succeeding  administrator.     .S,  C, 
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24  Ala.  184  ;    WyatCs  Adm'r  v.  Ramho, 
29  Ala.  510. 

9.  Where  the  separate  property  of 
tlie  wife  is  allowed  \>y  her  trustee  to 
remain  in  the  possession  of  the  hus- 
V)and,  who,  at  his  death,  disposes  of  it 
by  will  ;  and  the  trustee  is  cognizant, 
before  the  probate  of  the  will,  of  facts 
which  are  sulhcient  to  charge  hirn 
with  implied  notice  of  its  general  pro- 
visions,— the  adverse  possession  of 
the  husband's  executor,  as  against  the 
trustee,  commences  to  run  from  the 
probate  of  the  will  and  possession 
under  it.  Bryan  and  Wife  v.  Weems, 
29  Ala.  423. 

10.  In  cases  of  express  trusts,  there 
can  be  no  adverse  possession  between 
the  trustee  and  beneficiaries  ;  secus,  as 
to  trusts  created  by  implication  of 
law.  Tarleton  v.  Goldthwaite's  Heirs, 
23  Ala.  346. 

11.  The  possession  of  one  who  en- 
ters on  land  under  an  executory  con- 
tract of  purchase,  and  fails  to  comply 
with  the  terms  of  the  contract  in  the 
payment  of  the  purchase-monej',  is 
not  adverse  to  his  vendor.  Seabury  v. 
Doe  d.  Stewart  ^  Easton,  22  xila.  207  ; 
also.  Sellers  £)■  Cook  v.  Hayes,  17  Ala.  749. 

12.  The  possession  of  a  vendee,  ac- 
quired and  held  under  a  fraudulent  con- 
veyance, is  not  adverse  to  a  creditor 
of  the  vendor,  until  after  the  discovery 
of  the  fraud.  Snodgrass  v.  Branch 
Bank  at  Decatur,  25  Ala.  161. 

13.  The  payment  of  rent  by  the 
terre-tenants  to  a  stranger,  under  his 
false  assertion  of  title  in  himself,  does 
not  create  in  him  an  adverse  posses- 
sion. Branch  Bank  at  Mobile  v.  Fry, 
23  Ala.  770. 

II.  Effect. 

14.  A  conveyance  of  land,  which  is 
in  the  adverse  possession  of  another, 
passes  no  title  to  the  grantee,  as 
against  third  persons.  Harvey  v.  Doe 
d.  Carlisle,  23  Ala.  635  ;  Abernathy  v. 
Boazman,  24  Ala.  189. 

15.  But  it  is  nevertheless  valid  and 
binding,  as  between  the  parties  them- 
selves, and  their  privies.     lb. 

16.  And  the  fact  that  the  purchaser 
is  in  possession,  as  tenant  of  the  ad- 
verse holder,  does  not  alfect  the  prin- 
ciple. Abernathy  v.  Boazman,  24  Ala. 
189. 
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17.  The  doctrine  of  adverse  posses- 
sion does  not,  it  seems,  apply  to  judicial 
sales.  Long  v.  McDougald's  Adm'r,  23 
Ala.  413. 

18.  A  purchaser  at  sheriff's  sale,  of 
land  which  is  at  the  time  in  the  actual 
possession  of  a  third  person,  claiming 
it  bona  fide  in  his  own  right,  whether 
by  color  of  paper  title  or  otherwise, 
acquires  only  a  right  of  property,  con- 
nected with  a  right  of  possession  ; 
which  can  onl}"^  be  enforced  by  action 
at  law,  and  can  neither  be  sold,  nor 
asserted  by  force.     Coleman  v.   Hair, 

22  Ala.  596. 

19.  The  transfer  of  a  remainder  in  a 
chattel,  which  is  known  to  be  in  the 
adverse  possession  of  a  purchaser  from 
the  tenant  for  life,  under  a  bonafide 
claim  of  the  entire  title,  is  void.  Price 
V.  Talley's  Adm'r,  18  Ala.  21. 

20.  Adverse  possession,  for  the 
length  of  time  prescribed  as  a  bar  by 
the  statute  of  limitations,  not  only 
bars  the  remedy,  but  perfects  the 
title  to  property.  Jones  v.  Jones,  18 
Ala.  248  ;  Newcombe  v.  Leavitt,  22  Ala. 
631 ;  Laifs  Executor  v.  Lawson's  Adm'r, 

23  Ala.  377. 

21.  When  the  statute  has  effected  a 
bar  against  the  recovery  of  a  female 
slave,  the  bar  is  also  complete  as  to 
her  children  boi'n  after  the  commence- 
mentof  the  adverse  possession.  (Rice, 
C.  J.,  dissenting,  held  that  the  bar  as 
to  the  children  was  not  complete  until 
they  were  six  years  old,  unless  they 
were  born  after  the  completion  of  the 
bar  as  to  their  mother.)  Bryan  and 
Wife  V.  Weems,  29  Ala.  423. 

22.  A  party  in  possession  of  land, 
holding  in  subordination  to  a  title 
which  has  been  perfected  by  the  ad- 
verse possession  of  himself  and  those 
from  whom  he  derived  it,  cannot,  by 
purchasing  a  title  barred  by  such  ad- 
verse possession,  give  vitality  to  the 
barred  title,  and  thus  prevent  a  recove- 
ry on  the  title  under  which  he  held. 
Baker  V.  Chastang's  Heirs,  18  Ala.  417. 

III.  Pleading  and  Proof. 

23.  Adverse  possession,  for  the 
length  of  time  prescribed  as  a  bar  by 
thc  statute  of  limitations, may  be  given 
in  evidence  under  plea  of  the  general 
issue  in  detinue.  Laifs  Executor  v. 
Lawson's  Adm'r,  23  Ala.  377. 


24.  In  trespass  qii.  cl.  fr.,  if  the  de- 
fendant relies  on  the  adverse  posses- 
sion of  himself  and  those  under  whom 
he  claims,  he  must  show  an  actual 
possession  of  the  locus  in  quo,  or  of 
some  part  of  a  legal  subdivision  of 
which  it  formed  a  portion.  Shipman 
V.  Baxter,  21  Ala,  456. 

25.  Adverse  possession  is  a  question 
of  fact ;  and  the  weight  of  the  circum- 
stances tending  to  establish  it  must, 
therefore,  be  determined  by  the  jury, 
and  not  by  the  court.  Benje  v.  Creagh's 
Adm'r',  21  Ala.  151. 

26.  Where  a  bailee  attempts  to  de- 
feat a  recover}'  by  his  bailor,  by  show- 
ing adverse  possession,  the  character 
of  that  possession  must  be  brought 
home  to  the  knowledge  of  the  plaintiff; 
and  the  jury  are  not  bound  to  in- 
fer such  knowledge,  from  the  fact  that 
the  defendant  claimed  the  property, 
publicly  and  notoriously,  under  an  ad- 
verse title.     16. 

27.  Where  the  character  of  the  de- 
fendant's possession  is  in  issue,  it  can- 
not be  proved  by  general  reputation, 
nor  by  the  opinion  of  witnesses  as  to 
the  actual  condition  of  the  property. 
lb. 

28.  On  a  trial  of  the  right  of  prop- 
erty in  a  slave,  between  plaintiff  in 
execution  and  a  daughter  of  the  de- 
fendant in  execution,  the  facts  that 
said  defendant  resided  on  and  claimed 
as  his  own  the  plantation  on  which  the 
slave  worked  ;  that  the  slave  wt^g 
controlled  by  his  son,  avowedly  as  his 
overseer,  who,  with  the  claimant,  also 
resided  on  the  plantation ;  and  that 
said  defendant,  while  the  slave  was 
being  thus  controlled,  declared  that 
his  son  was  his  overseer,  are  admissi- 
ble evidence  for  plaintiffs,  to  show 
adverse  possession.  Thomas  v.  Hen- 
derson, 27  Ala.  523. 

29.  The  unrecorded  evidence  of  a 
Spanish  title  to  land  situated  within 
the  territory  of  Louisiana,  the  written 
evidence  of  which  was  never  present- 
ed to  the  United  States  commissioners, 
nor  recorded  under  any  of  the  differ- 
ent acts  of  congress,  is  admissible 
against  a  grantee  of  the  United  States, 
to  show  adverse  possession  under 
color  of  title,  and  thus  protect  tlie 
party  in  possession  under  the  statute 
of  limitations.  Hall  v.  Doe  d.  Root,  19 
Ala.  378.     {Vide  supra,  1.) 
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30.  Where  two  tenants  in  common 
of  an  equitable  title  al)andoncd  posses- 
sion of  the  land,  and  removed  from 
the  State  ;  and  one  afterwards  return- 
ed, made  a  new  contract  of  purchase 
witli  their  vendor,  received  a  deed  to 
himself  individually,  and  had  it  duly 
recorded, — the  presumption  of  an 
adverse  possession,  arising  from  a 
long-continued,  notorious,  and  peace- 
able occupancy  under  his  new  pur- 
chase, is  not  rebutted  by  the  mere 
fact  that  he  caused  the  original  unexe- 
cuted contract,  under  which  he  and 
his  co-tenant  previously  held,  to  be 
recorded  about  tlie  same  time.  John- 
son V.  Toulmm,  18  Ala.  50. 


AGENCY. 

I.  Appointment  of  Agent,  and  Proof 

THEREOF. 

II.  Authority  op  Agent. 

III.  Competency  of  Agent  as  Wit- 
ness FOR  or  against  PRINCIPAL. 

IV.  Liability  of  Agent. 

V.  Liability  op  Principal. 


To  Agent. 

To  Tkird  Persons. 


I.  Appointment  of  Agent,  and  Proof 
thereof. 

1.  K.  &  Co.,  being  indebted  by  note 
to  C.  H.  &  Co.,  of  New  York,  directed 
them  by  letter-  to  "return  the  note  to 
R.  S.  &  Co.,  our  agents  in  Mobile,  who 
will  pay  it  on  jsresentation ;"  and  the 
note  was  accordingly  remitted  to  R.  S. 
&  Co.,  who,  in  return,  sent  their  re- 
ceipt for  it  to  C.  11.  &  Co.,  promising 
"to  account"  to  them  for  the  ,note. 
Heldj  that  R.  S.  &  Co.  did  not  thereby 
become  the  agents  of  C.  H.  &  Co.,  and 
could  not  discharge  K.  &  Co.  from  the 
debt  without  a  payment  to  C.  H.  &  Co. 
Kidd  Sf  Co.  V.  Cromwell,  Haight  ^  Co., 
17  Ala.  648. 

2.  An  infant  cannot  appoint  an 
agent.     Ware  v.  Cartledge,  24  Ala.  622. 

3.  A  slave  may  act  as  the  agent  of 
his  owner  or  hirer.  Stanley  v.  Nelson. 
28  Ala.  514 ;  Powell  v.  The  State,  27 
Ala.  51. 


4.  A  married  woman  may  act  as  the 
agent  of  her  husband,  during  his  ab- 
sence from  the  State,  and  may,  hy  her 
endorsement  of  a.  promissory  note, 
confer  a  valid  title  on  her  transferree  ; 
and  the  assent  of  her  husband  rnay  bo 
presumed  from  circumstances.  Roland 
V.  Logan,  18  Ala.  307  ;  Krebs  v.  O'Gradij, 
23  Ala.  726. 

5.  The  husband's  assent  may  be 
presumed,  from  tlie  facts  that  he  per- 
mitted his  wife  to  take  her  children 
to  another  State,  and  tliere  enter  into 
business  for  their  support  and  main- 
tenance ;  that  he  never  became  a  resi- 
dent of  that  State,  and  never  asserted 
any  claim  to  rights  and  property 
which  the  wife  there  acquired  by  her 
industry.  Roland  v.  Logan,  18  Ala. 
307. 

6.  The  husband  having  gone  to 
California,  his  wife  continued  to  carry 
on-  his  business,  (a  bakery,)  and  sold 
a  part  of  the  furniture  and  fixtures, 
taking  notes  payable  to  herself,  which 
she  afterwards  transferred.  Held,  that 
these  facts  did  not  amount  to  pre- 
sumptive evidence  of  her  agency,  but 
the  jury  must  decide  whether  they 
were  sufficient  to  establish  it.  Krebs 
V.  0' Grady,  23  Ala.  726. 

7.  Where  a  father  pays,  without  ob- 
jection, an  account  contracted  by  his 
minor  son  Avhile  attending  school  at  a 
distance  from  home,  the  payment  is 
equivalent  to  a  recognition  of  the  son's 
authority  to  bind  him,  and  will  render 
him  liable  on  a  similar  account  subse- 
quently contracted.  McKenzie  v.  Ste- 
vens, 19  Ala.  691. 

8.  When  the  authority  of  the  son, 
in  such  case,  is  once  shown  to  exist, 
the  lapse  of  fifteen  months  will  not 
overcome  the  presumption  of  the  con- 
tinuance of  that  authority,  so  as  to  dis- 
charge the  father  from  liability  for 
goods  subsequentlj'  furnished  ;  it  being 
shown  that  the  son,  during  all  that 
time,  was  absent  from  the  place  where 
the  two  accounts  were  contracted. 
lb. 

9.  The  authority  of  the  son,  in  such 
case,  being  established,  his  declaration 
respecting  the  subject-matter,  if  made 
at  the  time  of  the  purchase,  and  con- 
stituting a  part  of  the  res  gestce,  are 
admissible  evidence  againstthe father. 
lb. 

10.  A  railroad  company  has  power, 
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independently  of  any  provision  in  its 
charter,  to  appoint  an  agent  in  the 
construction  of  its  road,  or  in  the  trans- 
portation of  its  freight.  Ala.  S,'  Torn. 
Rivers  Railroad  Co.  v.  Kidd,  29  Ala.  221. 

11.  The  appointment  of  such  agent 
need  not  be  proved  by  the  written 
vote  of  the  corporation  or  its  officers, 
but  may  be  inferred  from  their  adop- 
tion of  the  agent's  acts,     lb. 

12.  In  an  action  against  a  railroad 
company,  to  recover  damages  for  its 
failure  to  deliver  certain  bales  of  cot- 
ton, the  receipt  for  which  was  signed 
''R.  B.  S.,  R.  R.  agent,  per  J.  R.  B.,"  said 
B.  testified,  on  behalf  of  the  plaintiff, 
that  he  was  appointed  sub-agent  of 
the  company  by  said  S. ;  that  the 
president  and  superintendent  of  the 
road  knew  that  he  was  acting  as  such 
agent,  and  made  no  objection  ;  that 
the  •officers  of  the  road  had  frequently 
given  him  directions  about  the  busi- 
ness, and  that  freight  had  been  deliver- 
ed, on  at  least  two  occasions,  on  the 
production  of  his  receipts,  in  similar 
form  with  the  above.  Held,  that  the 
evidence  was  admissible,  as  tending 
to  prove  a  ratification  of  the  agency. 
lb. 

13.  In  an  action  against  the  hirer  of 
a  slave,  who  defends  on  the  ground 
that  the  contract  was  made  witli  him 
as  agent  of  another,  a  letter  from  his 
prin'cipal  to  him,  written  after  the  con- 
tract was  made,  and  showing  a  ratifi- 
cation of  it,  is  admissible  evidence  for 
him.     Waring  v.  Moseley,  22  Ala.  667. 

14.  The  institution  ot  a  suit  by  the 
principal,  against  a  person'  to  whom 
the  agent  has  wrongfully  paid  money, 
is  a  ratification  of  the  payment.  Van- 
Dijke  V.  The  State,  24  Ala.  81. 

15.  A  payment  to  the  comptroller, 
of  moneys  due  to  the  State,  can  only 
be  ratified  by  the  sovereign  power  : 
no  agent  or  officer  of  the  State  can 
ratify  it.  Walker  v.  Chapman,  22  Ala. 
116  ;  VanDyke  v.  The  State,  24  Ala.  81. 

16.  B.&  Co.  received,  as  commission- 
merchants,  a  lot  of  cotton  which  they 
stored  with  defendants,  who  were 
wareliouse-men  ;  and  afterwards,  hav- 
ing obtained  from  plaintiffs  an  advance 
of  money  for  their  individual  use,  they 
pledged  the  cotton  as  security  for  its 
payment,  and  gave  plaintiffs  a  delivery- 
order  on  defendants.    Defendants  ac- 


hold  the  cotton  ;  the}'-  undertaking  to 
pay  the  storage  on  it.  B.  &  Co.  after- 
wards sold  the  cotton  to  T.  &  S.,  and 
gave  them  a  delivery-order  on  defend- 
ants, wiio  delivered  it  to  them,  and 
received  it  from  them  again,  on  the 
same  day,  for  storage.  B.  &  Co.  paid 
to  plaintiff,  on  an  account  due  to  them 
prior  to  the  pledge  of  the  cotton,  a  part 
of  the  money  which  they  received 
from  T.  &  S.  on  its  sale  ;  and  plaintiffs 
received  the  money  in  ignorance  of 
the  source  from  which  it  was  derived, 
and  credited  it  on  B.  &  Co.'s  prior  in- 
debtedness. Held,  in  detinue  for  the 
cotton,  that  the  receipt  of  the  money 
by  plaintiff  was  not  a  ratification  of 
the  sale  by  B.  &  Co.  to  T.  &  S.,  and  did 
not  entitle  defendants  to  a  credit  on 
the  amount  of  the  recovery  against 
them.  Bott  v.  McCoy  Sf  Johnson,  20 
Ala.  578. 

17.  If  an  agent  is  discharging,  as 
deputy,  the  duties  of  a  public  office  ' 
conferred  upon  another  ;  and  his  acts 
are  of  such  a  continuous  character,  as 
reasonably  to  justify  the  inference 
that  the  principal,  if  a  faithful  public 
officer,  must 'have  known  of  them,  aind 
would  not  have  permitted  the  deputy 
thus  to  act  without  authority  for  so 
doing, — the  acts  themselves,  in  such 
case,  become  very  strong  evidence  of 
the  authority.  McDonnell  v.  Branch 
Banhat  Montgomery,  20  Ala.  313. 

18.  Conceding  that  an  attorney-at- 
law  has  no  authority  to  employ 
another  attorney  for  his  client  ;  yet,  if 
he  soon  afterwards  informs  his  client  of 
such  unauthorized  employnjent,  and 
the  latter  does  not  dissent  from  it, — 
these  facts  are  proper  to  be  submitted 
to  the  jury,  in  an  action  brought  by 
the  second  attorney  to  recover  his 
fees,  to  enable  them  to  determine 
whether  the  client  did  not  assent  to 
such  employment.  King  v.  Pope,  28 
Ala.  601. 

19.  Agency  is  a  question  of  fact  for 
the  determination  of  the  jury.  Mc- 
Clung's  Executors  v.  Spotswood,  19  Ala. 
165 ;  McDonnell  v.  Branch  Bank  at 
Montgomery,  20  Ala.  313. 

20.  The  acceptor  of  a  bill  of  ex- 
change may  appoint  an  agent  to  pay 
it  or  to  refuse  payment  ;  and  a  pre- 
sentment to  such  agent  is  sufficient  to 
charge     the     drawer    and    endorser. 
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21.  When  the  payment  of  a  foreign 
bill  is  demanded  of  an  agent,  and  re- 
fused, the  protest  is  evidence  of  the 
fact  of  agency.     lb.     , 

22.  Tlie  holder  of  a  bill  may  consti- 
tute an  agent  for  its  collection,  citlicr 
by  endorsing  it  hinisflf,  or  through 
the  blaijk  endorsemeut  of  aprior  hold- 
er.    16. 

II.  Authority  op  Agent. 

23.  Authority  "to  settle"  docs  not 
authorize  an  agent  to  submit  to  arbi- 
tration the  matters  in  dispute.  Hu- 
ber  V.  Zimmerman,  21  Ala.  488. 

24.  The  delivery  of  an  account  to 
an  agent,  for  the  purpose  of  collecting 
it,  confers  no  authority  to  settle  it  in 
any  other  mode.  PowelVs  Adm'r  v. 
Henry,  27  Ala.  612. 

25.  An  attorney-at-law  may  subrnit 
to  arbitration  the  matters  involved  in 
a  lawsuit,  and  consent  of  record  that 
the  award  may  be  made  the  judgment 
of  the  court.  Beverly  v.  Stephens,  17 
Ala.  701. 

26.  An  attorney's  authority  does 
not  cease  with  the  rendition  of  judg- 
ment, but  continues  for  the  purpose 
of  controlling  the  process  for  its  col- 
lection ;  and  hence  the  lien  of  an  exe- 
cution may  be  lost,  by  the  attorney's 
order  to  the  sheriff,  without  instruc- 
tions from  his  client,  to  postpone  the 
sale  of  property  levied  on,  and  to  allow 
the  property  to  remain  in  the  posses- 
sion of  the  defendant  in  execution. 
AlherUon,  Douglass  ^  Co.  v.  Goldsbyf  28 
Ala.  711. 

27.  As  to  the  power  of  an  attorney 
to  bind  his  client  by  written  admis- 
sions as  to  the  facts  of  the  case.  Har- 
vey and  Wife  v.  Thorpe,  28  Ala.  250. 

28.  When  an  attorney  has  appeared 
in  the  court  below,  without  objection, 
his  authority  cannot  be  questioned  in 
the  appellate  court.  Moore  v.  Easley, 
18  Ala.  619. 

29.  Where  an  admission  of  record 
is  made  by  counsel  in  the  court  below, 
for  the  purpose  of  obviating  the  ne- 
cessity of  proof,  it  will  be  presumed 
that  he  liad  authority  to  make  it,  and 
the  admission  cannot  be  withdrawn  in 
the  appellate  court.  Montgomery  v. 
Givhan,  24  Ala.  568. 

30.  A  factor,  or  commission-merchant, 
has  no  authority  to  pledge  the  goods 


of  his  principal  for  his  own  use  ;  and 
his  pledgee  can  acquire  no  title,  as 
against  tlic  principal,  although  he 
dealt  with  the  factor  in  ignorance  of 
his  title.  Butt  v.  31cCoy  Sf  Johnson,  20 
Ala.  578. 

31.  ]>ut  the  factor  himself  cannot  set 
aside  the  contract,  on  account  of  hia 
want  of  authority  ;  and  a  subsequent 
purchaser  from  him,  at  a  sale  made 
within  the  scope  of  his  authority, 
acquires  no  better  title  than  he  himself 
had.     Ih. 

32.  The  captain  and  master  of  a 
steamboat  has  no  authority,  as  such, 
to  accept  a  bill  of  exchange.  May  v. 
Kelly  ^  Frazier,  27  Ala.  497. 

33.  The  comptroller  of  public  ac- 
counts has  no  authority,  as  such,  to 
receive  payment  of  moneys  due  to  the 
State;  consequently,  a  payment  to  him 
does  not  discharge  the  debtor  from 
liability  to  the  State.  Walker  v.  Chap- 
man,22  Ala.  116  ;  VanDyke  v.  The  State, 
24  Ala.  81. 

34.  Parol  authority  to  an  agent  to 
fill  up  a  blank,  to  which  his  principal 
has  only  signed  his  name,  confers  no 
power  to  convert  the  writing  into  a 
sealed  instrument.  Arrington  t.  Bur- 
ton, 19  Ala.  114. 

35.  A  deed,  executed  by  an  agent 
with  authority  to  sell,  although  inef- 
fectual as  a  conveyance  because  the 
authority  was  not  given  under  seal, 
will  be  upheld  in  eqiiity  as  evidence 
of  a  contract  to  sell.  Morrow  v.  Hig- 
gins,  29  Ala.  448. 

36.  A  letter  from  H.  to  W.,  who 
were  joint  owners  of  a  tract  of  land, 
was  in  these  words  :  "My  work  has 
been  such,  that  it  has  rendered  me  \m- 
able  to  come  south  this  fall,  and  pro- 
bably I  shall  not  come  before  the  next 
season  ;  and  it  is  so  that  I  cannot  get 
any  money  to  send  you,  to  make  the 
next  payment  on  the  place,  without 
going  to  Boston ;  and  I  think  that  I 
will  let  you  sell  my  part  of  it,  for 
what  it  will  fetch ;  or,  I  should  like 
for  3^ou  to  buy  it  of  me,  and  pay  me 
whatever  you  think  is  right  for  the 
place  and  all  that  is  on  it ;  and  if  3^011 
will  conclude  to  buy  it,  you  will  oblige 
me  ver}^  much,  and  joxi  may  have 
your  own  time  to  paj^  for  it,  or  at  least 
you  maj  have  two  years.  I  would 
[not]  sell,  but  the  country'  is  such 
that  I  cannot  have  my   health  ;   and 
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•without  that  I  am  good  for  nothing. 
Probably  I  shall  come  out  next  season, 
and  see  you  ;  or,  if  there  is  a  good 
chance  for  work,  the  last  part  of  this 
winter;  and  next  summer  you  may 
write  to  me,  and  I  may  probably  run 
the  risk  to  try  it  again  for  a  short 
time."  *  *  *  "If  you  have  much 
work  on  hand,  write  to  me  soon.  But 
I  want  you  to  sell  my  part  of  the  place 
at  some  rate,  and  all  that  is  on  it;  un- 
less you  want  it  yourself ;  and  if  you 
do,  let  me  know  what  you  will  give." 
Held,  that  the  letter  conferred  authori- 
ty to  sell  the  land.     lb. 

37.  An  agent  to  sell  cannot,  without 
his  principal's  consent,  become  him- 
self the  purchaser.  Walker  v.  Palmer, 
24  Ala.  358. 

38.  An  agent  to  make  a  tender  can- 
not delegate  his  authority  to  another, 
but  may  make  the  tender  by  letter  sent 
by  the  hands  of  another.  Couihway  v. 
Berghaus,  2.5  Ala.  393. 

39.  If  the  person  to  whom  the  tender 
is  made,  does  not  object  at  the  time  to 
the  agent's  want  of  authority,  he  can- 
not afterwards  raise  an  objection  on 
that  ground.  lb.;  Lampley  v.  Weed  ^ 
Co.,  27  Ala.  621. 

40.  When  one  makes  a  demand  as 
agent  of  another,  reasonable  evidence 
of  his  authority  may  be  required  ;  but, 
if  the  'party  fails  to  do  this,  and  rests 
his  refusal  on  the  ground  of  right  in 
himself,  he  cannot  afterwards  insist  on 
his  want  of  knowledge  of  the  agent's 
authority.  McNeill  ^  Furniss  v.  Eas- 
leij,  24  Ala.  455. 

41.  Where  an  agent  places  notes  be- 
longing to  his  principal  in  the  liands 
of  an  attorney  for  collection,  and  takes 
a  receipt  to  himself,  he  may  maintain 
an  action  for  the  proceeds,  when  col- 
lected, in  his  own  name.  Moore  ^ 
Jones  V.  Henderson,  18  Ala.  232. 

42.  Warehouse-men  may  maintain 
assumpsit,  for  cotton  "shipped  by 
them  as  warehouse-men  only,"  and  not 
delivered  to  the  consignees  ;  provided, 
the  contract  was  made  with  them  per- 
sonally. Fry  V.  Carter  Sf  Howell,  25 
Ala.  479. 

43.  If  an  agent  lends  the  money  of 
his  principal,  without  authority,  and 
takes  a  promissory  for  it,  payable  to 
himself  as  agent,  he  may  maintain  an 
action  on  the  note  in  his  own  name, 
unless  it  is  shown  that  he  has  been  in 


some  way  discharged  from  the  lia- 
bility thus  incurred.  Bryan  V.  Wilson, 
27  Ala.  208. 

44.  A  receiving  and  forwarding  mer- 
chant cannot,  unless  under  some  spe- 
cial contract,  custom,  or  usage  of 
trade,  forward  cotton  to  a  port  with- 
out instructions  from  his  principal, 
and  direct  its  delivery  on  arrival  to  a 
commission  merchant.  Love  Sf  Co.  v. 
Davis,  25  Ala.  335. 

45.  One  who  deals  with  an  agent  is 
bound,  at  his  peril,  to  ascertain  the 
extent  of  his  authority.  Fowell's  Adni'r 
V.  Henry,  27  Ala.  612 ;  VanEppes  v. 
Smith,  21  Ala.  317  ;  McDonnell  v.  Branch 
Bank  at  Montgomery,  20  Ala.  313. 

III.  Competency  of  Agent  as  Witness 

FOR   OR   AGAINST  PRINCIPAL. 

46.  An  agent  is  a  competent  witness 
for  his  principal,  to  prove  that  he  has 
paid  over  money  left  with  him  by  his 
principal  for  that  purpose.  Governor 
V.  Gee,  19  Ala.  199. 

47.  An  attorney-at-law  may  be  a 
witness  for  his  client,  on  grounds  of 
public  policy,  when  he  has  no  other 
interest  in  the  event  of  the  suit  than 
such  as  concerns  his  fees,  and  they 
are  not  contingent.  Quar.les  v.  Wal- 
dron  and  Wife,  20  Ala.  217. 

48.  An  agent,  who  sues  out  an  at- 
tachment in  the  name  of  his  principal, 
executes  an  attachment  bond  purport- 
ing to  bind  the  principal  only,  and 
signs  the  names  of  himself  and  his 
principal,  is  not  a  competent  witness 
for  his  principal  in  the  attachment 
suit.  Lankford  v.  Smith  ^  Weir,  21 
Ala. 342. 

49.  An  agent,  who  receives  com- 
missions on  all  the  cotton  which  he 
procures  and  ships  to  his  pfincipal, 
(a  commission-merchant,)  is  a  compe- 
tent witness  for  the  latter,  in  a  suit 
involving  the  title  to  certain  bales  of 
cotton,  which  he  had  procured  and 
shipped,  and  on  which  he  had  receiv- 
ed his  commissions.  Bryan  v.  Smith, 
22  Ala.  534. 

50.  In  an  action  against  the  owners  of 
a  steamboat,  to  recover  damages  for 
the  loss  of  a  stage,  which  was  caused 
by  a  collision  between  the  steamboat 
and  a  ferry-boat  on  which  the  stage 
was  crossing  the  river,  the  stage- 
driver,  who  had  the  care  and  control 
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of  tlic  stage  at  the  time,  is  nota  compe- 
tent witness  for  the  plaintitf  witliout  a 
release.  Otis  If  Jaijnc  v.  lliom,  23  Ala. 
469. 

51.  Where  such  action  is  brouf^lit 
by  the  owner  of  goods  wliich  were  on 
the  flat-boat,  and  which  were  dknia^ed 
by  the  collision,  the  owner  of  the  llat- 
boat,  who  had  charge  of  her  at  tiie 
time  of  the  collision,  is  not  a  compe- 
tent witness  for  the  plaintiff,  and  is 
not  rendered  competent  by  section 
2302  of  the  Cede.  Owners  of  Steam- 
boat Farmer  v.  McCraw,  26  Ala.  189. 

52.  In  trover  for  the  conversion  of 
a  slave,  a  witness  who,  as  agent  of 
plaintiff,  brought  the  slave  to  this 
State,  is  competent  to  prove  his  own 
agency ;  and  although  his  testimony 
tends  to  show  that  the  slave  was  sold 
under  attachment  against  himself,  sued 
out  by  the  defendant,  this  does  not 
render  him  incompetent,  if  it  does  not 
appear  that  he  consented  to  the  levy 
or  sale.     Napier  v.  Barry,  24:  Ala.  511. 

53.  An  agent,  who,  acting  within 
the  scope  of  his  authority,  executes  a 
promissory  note  in  the  joint  names  of 
his  principal  and  himself,  is  not  a 
competent  witness  against  his  princi- 
pal, when  the  latter  is  sued  alone 
on  the  note.  Barney  v.  Earle,  20  Ala. 
405. 

54.  If  such  note  was  given  for  the 
purchase-money  of  goods  bought  from 
B.,  under  authority  to  purchase  from 
A.,  he  is  equally  incompetent,     lb. 

55.  In  assumpsit  for  the  price  of 
lumber  furnished  by  plaintiffs  to  de- 
fendant, defendant's  agent,  by  whom 
it  was  procured,  is'  a  competent  wit- 
ness for  plaintiffs.  Ortez  v.  Jewett  if 
Co.,  23  Ala.  662. 

56.  As  to  the  competency  of  an 
agent,  when  a  co-defendant  with  his 
principal  to  a  chancery  suit,  to  prove 
the  price  agreed  to  be  paid  for  a  tract 
of  land  bought  by  him  in  the  joint 
names  of  his  principal  and  himself, 
see  Cj-awford  v.  Barfdey,  18  Ala.  270. 

57.  The  declarations  or  admissions 
of  an  agent,  made  within  the  scope  of 
his  authority,  and  at  the  time  of  trans- 
acting the  business  of  his  agency,  are  a 
part  of  the  res  ge.ste,and  as  such  compe- 
tent evidence  for  or  against  his  prin- 
cipal. Brown  V.  Harrison  ^  Robinson, 
17  Ala.  774  ;  Cunningham's  Executor  v. 
Cochran  ^  Estill,  18  Ala. -479  ;  Lundie 


V.  Cosper,  20  Ala.  1 23  ;  Williams  v.  Fitz- 
patrick,2(i  Ala.  7'Jl  ;  McKenzie  v.  Ste- 
vens, 19  Ala.  691 . 

IV.  Liability  of  Agent. 

58.  A  deputy  clerk  is  liable  only  to 
his  principal  for  a  default  committed 
whilst  acting  within  the  scope  of  his 
duties,  and  in  the  naine  of  liis  j)rinci- 
pal.     Snedicor  v.  Davis,  17  Ala.  472. 

59.  A  deputy  sheriff"  is  liable  only 
to  his  principal,  and  not  to  the  plain- 
tiff in  attachment,  for  failing  to  take 
sufficient  security  on  a  replevy  bond. 
Pondv.  Vanderveer,  17  Ala.  426. 

60.  It  is  the  duty  of  a  deputy  sheriff 
to  pay  over  to  his  principal,  within  a 
reasonable  time,  all  moneys  collected 
by  him  as  such  ;  and  an  action  lies  on 
hisfailure  to  do  so;  without  aprevious 
demand.  Nelms  v.  Williams,  18  Ala. 
650. 

61.  An  agent,  either  with  or  without 
notice,  is  liable  in  trover  for  an  act 
which,  if  done  by  his  principal,  would 
amountto  aconversion'of  the  property 
of  another.  Perminter  v.  Kelly,  1$ 
Ala.  716. 

62.  Commissioners,  appointed  by 
the  orphans'  court  to  sell  the  real  es- 
tate belonging  to  a  decedent,  who 
exceed  their  authority,  and  fail  to 
bind  the  decedent's  estate,. are  liable 
personally  on  their  title-bond.  White- 
side V.  Jennnings,  19  Ala.  784. 

63.  A  covenant,  to  which  the  agent 
signs  and  affixes  his  name  and  seal, 
which  contains  apt  words  to  charge 
him  personally,  and  which  is  not  bind- 
ing as  the  deed  of  his  principal,  is 
binding  on  the  agent  personally,  al- 
though he  describes  himself  therein 
as  agent,  and  the  superadded  words 
are  a  mere  descriptio  persona.  Hall  v. 
Cockrell  28  Ala.  507. 

64.  Where  the  charter  of  an  incor- 
porated town  provides,  that  its  cor- 
porate name  shall  be  "the  town  of  E.," 
and  that  all  its  corporate  powers  shall 
be  vested  in,  and  exercised  by  and 
through,  an  intendant  and  certain 
councillors,  who  shall  constitute  a 
board  to  be  called  "the  intendant  and 
council  of  the  town  of  E.," — the  per- 
sons composing  the  board  are  but  the 
directors  and  agents  of  the  corpora- 
tion, and,  in  making  contracts  under 
color  of  their  authority  as  such  agents, 
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are  not  to  be  considered  public,  or 
government  agents,  contracting  in 
belialf  of  the  public.     lb. 

6.').  A  sealed  iustruraent,  in  these 
words  :  ''Twenty  days  after  date  I 
promise  to  pay  to  J.  T.,  or  order,  §442, 
value  received.  Given  under  my  hand 
and  seal,"  &c.,  and  signed  "B.  W. 
[seal],  agent  for  C.  C," — held  the  ob- 
ligation of  B.  W.  only.  Dawson  v.  Cot- 
ton, 26  Ala.  591. 

66.  If  an  agent  purchases  land  for 
himself  and  his  principal  jointly,  but 
exceeds  his  authority  in  the  price 
agreed  to  be  paid,  and  the  principal 
repudiates  the  contract,  the  agent  is 
personally  bound  by  it,  and  the  ven- 
dor's lien  may  be  enforced  against 
him.     Crawford  v.  Barkleij,  18  Ala.  270. 

67.  If  the  principal  ratifies  the  un- 
authorized act  of  his  agent,  in  paying 
money  to  a  person  who  has  no  right 
to  receive  it,  the  agent  is  thereby  dis- 
charged from  all  further  responsibility. 
VanDyke  v.  The  State,  24  Ala.  81. 

Y.  Liability  of  Principal. 

1.   To  Agent. 

68.  If  a  debtor  sanctions  and  adopts 
a  payment  voluntarily  made  for  him 
by  another,  he  thereby  makes  the 
payor  his  agent,  and  the  law  implies 
a  promise  to  refund.  Ross  v.  Pearson, 
21  Ala.  473. 

69.  When  an  agent  is  employed  by 
his  principal  to  do  an  act  which  is 
not  manifestly  illegal,  and  which  he 
does  not  know  to  be  wrong,  the  law 
implies  a  promise  of  indemnity  by  the 
principal,  for  such  losses  and  damages 
as  flow  directly  and  immediately  from 
the  execution  of  the  agency  ;  the  rule, 
that  contribution  will  not  be  enforced 
between  wrong-doers,  does  not  apply 
to  such  case.  Moore  v.  Appleton,  26 
Ala.  633. 

70.  On  such  implied  promise,  case 
and  assumpsit  are  equally  maintain- 
able ;  but  the  declaration,  in  either 
action,  must  allege  a  breach,     lb. 

71.  The  courts  have  refused,  on  con- 
siderations peculiar  to  the  relation  of 
master  and  servant,  to  hold  the  master 
liable  for  injuries  received  by  one 
servant  from  the  negligence  of  another, 
while  both  are  acting  in  the  common 
buoiuess    of   the   master.      Walker   v. 


Boiling,  22   Ala.   294  ;  Cook  &■  Scott  v. 
Parham,  2-k  Ala.  21. 

72.  Whether  this  rule  applies  to  the 
owners  of  a  steamboat,  when  sued  for 
the  loss  of  a  slave  who  was  hired  as  a 
deck-hand  on  the  boat,  and  whose 
death  was  caused  by  a  collision  occa- 
sioned by  the  carelessness  of  the  cap- 
tain, who  was  one  of  the  owners, 
quwe?  Cook  ^  Scott  v.  Parham,  24 
Ala.  21. 

73.  If  the  loss  was  caused  by  the 
explosion  of  the  boat,  though  thie  ha- 
bitual gross  negligence  of  the  engineer, 
of  which  the  captain  had  been  inform- 
ed, the  owners  of  the  boat  would  be 
responsible.     lb. 

74.  The  master  is  bound  to  use  or- 
dinary care  towards  his  servant,  and 
not  expose  him  to  unnecessary  risks  ; 
and  this  duty  he  does  not  discharge, 
when  he  associates  with  him,  in  a  sei'- 
vice  of  peril,  those  who  are  wanting 
in  ordinary  skill  and  prudence.  Wal- 
ker V.  Boiling,  22  Ala.  294. 

75.  If  the  collision  was  caused  by 
the  negligence  or  fault  of  the  pilot, 
and  the  owners  had  the  means  of 
knowing  that  he  was  careless  and 
reckless,  they  would  be  responsible. 
lb. 

2.  To  Third  Persons. 

76.  As  a  general  rule,  to  make  the 
acts  of  an  agent  binding  on  his  princi- 
pal, the  agency  must  be  proved  by 
other  evidence  than  the  acts  them- 
selves. McDonnell  v.  Braiich  Bank  at 
Montgomery,  20  Ala.  313  ;  VanEppes  v. 
Smith,  21  Ala.  317. 

77.  When  authority  is  given  to  an 
agent  to  do  a  particular  act,  and  the 
manner  of  executing  that  authority  is 
not  prescribed,  the  principal  is  bound 
by  the  act  of  the  agent,  although  it 
may  not  be  done  in  the  manner  in 
which  he  desired  it  to  be  done,  or  in 
which  he  would  himself  have  done  it. 
McClung's  Executors  v.  Spotswood,  19 
Ala.  165. 

78.  If  an  agent,  having  parol  au- 
thority to  fill  up  a  blank  to  which  his 
principal  has  simply  signed  his  name, 
converts  the  blank  into  a  sealed  in- 
strument, the  principal  is  not  bound 
by  it.  Arringtou  v.  Burton,  19  Ala. 
114. 

79.  To  make   a   convej-ance  luider 
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seal,  executed  by  an  ajjcnt,  the  deed 
of  the  principal,  he  must  appear  from 
the  body  of  it  to  be  tlie  grantor,  and 
his  name  and  seal  must  be  signed  and 
affixed  to  it.  Carter  v.  Doe  d.  Cliuu- 
dron, 21  Ala.  72. 

80.  A  deed,  purporting  to  be  made 
by  both  principal  and  agent  as  parties 
of  the  first  part,  reciting  the  authority 
of  the  agent,  whereby  the  principal, 
in  consideration  of  a  certain  sum  of 
money  paid  to  him  by  the  grantee, 
grants,  bargains,  &c. ;  purporting  to 
be  signed  and  sealed  by  the  parties, 
and  signed  "S.  II.  G.  [seal] ,  attorney 
in  fact  for  J.  K.," — held  well  executed 
as  the  deed  of  the  principal.     lb. 

81.  A  sealed  instrument  in  these 
words :  "Twenty  days  after  date,  I 
promise  to  pay  to  J.  T.  or  order  $442, 
value  received.  Given  under  my  hand 
and  seal,"  &c. ;  and  signed  "B.  W. 
[seal],  agent  for  C.  C  ," — held  the  ob- 
ligation of  B.  W.  only,  and  therefore 
not  admissible  evidence  against  C, 
when  unaccompanied  with  the  offer  of 
extraneous  explanatory  proof.  Daw- 
son V.  Cotton,  26  Ala.  591. 

82.  By  a  contract  under  seal,  be- 
tween plaintiff  of  the  first  part,  and 
"the  intendant  and  council  of  the  town 
of  E.,"  who  were  the  executive  board 
of  the  corporation  styled  "the  town  of 
E.,"  of  the  second  part,  plaintiff  cove- 
nanted to  perform  certain  services  in 
repairing  the  streets  of  said  town  ; 
"in  consideration  of  which  said  servi- 
ces, the  parties  of  the  second  part" 
agreed  to  pay  him  a  stipulated  sum  of 
money,  and  "the  said  parties"  signed 
their  individual  names,  and  affixed 
their  seals  to  the  contract.  Held,  that 
the  instrument  was  not  the  deed  of 
the  corporation.  Hall  v.  Cockrell,  28 
Ala.  507. 

83.  A  deed,  executed  by  an  agent 
■with  authority  to  sell,  although  inef- 
fectual as  a  conveyance  because  the 
authority  was  not  under  seal,  will  be 
upheld  in  equity  as  evidence  of  a  con- 
tract to  sell.  Morrow  v.  Higgins,  29 
Ala.  448. 

84.  An  endorsement  of  a  note  by 
one  of  the  makers,  purporting  to  trans- 
fer it  by  written  power  of  attorney,  in 
the  name  of  the  pa3^ee,  must  be  held 
tho  act  of  the  payee  himself.  Garrett  v. 
Holloway  (5*  Malone,  24  Ala.  376. 

85.  Generally,  to  make  the  principal 


personally  liable  on  a  written  contract 
made  by  his  agent,  it  must  be  executed 
in  his  own  name,  and  appear  to  be 
his  own  contract ;  but  an  exception 
to  this  rule  is,  that  a  bill  of  lading, 
signed  by  the  "master  of  a  vessel  in 
his  own  name,  in  the  usual  course  of 
employment,  will  bind  the  owner. 
Mc  Tijer  v.  Steele,  2G  Ala.  487. 

86.  The  acceptance  of  a  bill  of  ex- 
change by  the  captain  and  master  of 

a  steamboat,  in  his  own  name  as  cap-    ' 
tain,  does  not  bind    the   owner  as  ac- 
ceptor.    May  V.   Kelly   ^   Frazier,  27 
Ala.  497. 

87.  In  declaring  against  the  princi- 
pal, on  a  bill  accepted  by  his  agent, 
the  agent's  authority  to  accept  must 
be  averred :  it  is  not  sufficient  to 
allege  that  he  was  the  agent,  and  as 
such  agent  accepted  for  the  principal. 
lb. 

88.  If  the  agent  exceeds  his  authori- 
ty, the  principal  may  ratify  his  act ; 
yet,  to  avoid  it,  he  is  not  obliged  to 
give  notice  that  he  repudiates  it. 
Powell's  Adm'r  v.  Henry,  27  Ala.  612. 

89.  But  he  cannot  ratify  it  in  jjart, 
and  repudiate  it  in  part.  Crawford  v. 
Barkley,  18  Ala.  270. 

90.  if  notice,  actual  or  implied,  is 
brought  home  to  an  agent  or  attorney, 
it  is  immaterial  whether  the  principal 
had  personal  knowledge  of  the  fact, 
since  he  is  presumed  to  know  what- 
ever his  agent  knows.  Wiley,  Banks 
^  Co.  V.  Knight,  27  Ala.  336. 

91.  Although  an  agent  is  personally 
liable  for  money  received  by  him,  by 
authority  of  his  principal,  belonging 
to  another  ;  yet  the  principal  also  is 
liable,  whether  the  money  has  been 
paid  over  to  him,  or  not.  Cook  v. 
Cook,  28  Ala.  660. 

92.  In  a  suit  on  a  note  given  for  the 
purchase-mone}'  of  a  slave,  at  a  sale 
made  by  an  administrator  under  an 
order  of  court,  the  fraudulent  repre- 
sentations of  the  auctioneer  by  whom 
the  sale  was  made,  although  not  au- 
thorized by  the  administrator,  are 
a  good  defense.  Atwood's  Adm'r  v. 
Wright,  29  Ala.  346. 

93.  If  the  husband  turns  his  wife 
out  of  doors,  or  by  his  misconduct 
compels  her  to  leave  him,  he  is  re- 
sponsible for  necessaries  furnished 
her  by  another ;  but  the  labor  and 
services  of  slaves,  applied  to  the  sup- 
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port  and  maintenance  of  the  wife, 
cannot  be  regarded  as  necessaries, 
thougli  their  value  was  not  more  than 
sufficient  for  her  necessary  support 
and  maintenance.  Zeigler  ^  Hall  v. 
David,  23  Ala.  127. 

94.  Tiie  wife  being  separated  from 
her  husband  without  fault  on  her  part, 
he  is  liable  for  necessaries  furnished 
her  wdiile  confined  in  a  hin!itic  asylum, 
although  the  credit  was  given  to  the 
person  who,  as  agent  of  plaintiiT, 
made  the  contract,  and  paid  the  ex- 
penses, which  were  afterwards  repaid 
to  him  by  his  principal ;  but,  if  the 
person  who  made  the  contract  was 
acting  for  himself  individually,  and 
not  as  agent  of  the  plaintiflF,  the  latter 
cannot,  by  voluntarily  paying  the  debt, 
make  the  husband  his  debtor.  Wray 
V.  Cox,  24  Ala.  337. 

95.  The  husband  is  liable  for  neces- 
sary medical  attendance  on  his  wife, 
although  the  physician  was  called  in 
against  his  objection,  by  his  grown 
son,  who  lived  with  him,  and  who 
promised  to  assume  the  payment ;  it 
being  shown  that  he  w^as  present 
while  the  physician  was  rendering  his 
services,  and  that  the  latter  had  no 
notice  whatever  that  he  was  not  to 
look  to  the  husband  for  payment. 
Cothran  v.  Lee,  24  Ala.  380. 

96.  Trespass  does  not  lie  against 
the  master,  for  injuries  to  stock  com- 
mitted by  his  slaves  under  the  direc- 
tion of  his  overseer,  of  wdiich  he  was 
ignorant,  and  which  he  neither  author- 
ized nor  directed.  Lindsay  v.  Griffin, 
22  Ala.  629. 

97.  The  mere  negligence  of  a  ser- 
vant, acting  in  the  ordinary  business 
of  his  master,  will  not  authorize  a  re- 
covery against  the  master,  under  the 
statute  which  gives  double  damages 
for  injuries  to  stock,  although  an  ac- 
tion on  the  case  'would  lie  at  common 
law.     Smithv.  Causey,  22  A\a.  569. 

98.  But  an  action  on  the  case  lies 
against  the  master,  for  the  injuries  done 
by  his  servants  and  children  in  the  per- 
formance of  their  duty  and  service,  al- 
though the  particular  act  complained  of 
was  not  commanded  bv  him.  S.  C,  28 
Ala.  65.') ;  Lindsay  v.  Griffin,22  Ala.  629. 

99.  x\s  to  the  liability  of  the  prin- 
cipal to  a  criminal  prosecution,  for 
the  act  of  his  agent,  see  Patterson  v. 
The  State,  21  Ala.  571. 


As  to  the  admissibility  of  an  agent's 
declarations  or  admissions, as  evidence^ 
against  liis  principal, ■uif/esiyjra,  57. 


ALIENS. 

1.  An  alien  cannot,  unless  permitted 
by  statute,  inherit  lands  situated  with- 
in this  State.  Etheridge  v.  Doe  d.  Mai- 
empre,  18  Ala.  565. 

2.  The  act  of  1844,  for  the  relief 
of  Francis  Malempre,  (Session  Acts 
1843-4,  p.  56,)  is  an  miconditional  legis- 
lative grant  to  him  of  all  the  lands  of 
which  Christopher  Yarner  died  seized 
and  possessed ;  but  said  Christopher 
being  incapable,  by  reason  of  alienage, 
at  the  death  of  his  brother  John,  of 
inheriting  the  lands  of  the  latter,  and 
consequently  having  never  acquired 
the  legal  seizin  thereof,  such  lands 
did  not  pass  by  said  act.     lb. 

3.  Although,  since  congress  has  ex- 
ercised its  constitutional  power  of 
establishing  a  uniform  rule  of  naturali- 
zation, no  State  can  pass  a  law  for  the 
naturalization  of  aliens ;  yet,  having 
the  right  to  regulate  the  descent  and 
succession  of  property  within  its  limits, 
it  may  permit  an  alien  to  inherit.     lb. 

4.  The  right  to  inherit  is  not  con- 
ferred by  a  patent,  issued  by  the  min- 
isterial officers  of  the  government, 
upon  an  ordinary  pin-chase  of  public 
land  by  an  alien,     lb. 

5.  A  free  negro,  who  was  an  inhabi- 
tant of  Florida  at  the  date  of  the  treaty 
by  which  Spain  ceded  that  territory 
to  the  United  States,  lost  the  character 
of  an  alien  by  the  operation  of  that 
treaty,  and  would  be  entitled  to  take 
lands  by  descent  in  the  United  States, 
unless  incapacitated  by  the  laws  of 
the  State  in  which  the  lands  w^ere  sit- 
uated. Tannis  v.  Doe  d.  St.  Cyrc,  21 
Ala.  449. 


AMENDMENT. 

I.  Of  Pleadings-. 

II.  Of  Process,  and  herein  of  Offi- 
cers' Returns. 

III.  Of  Records  and  Judgments. 

1.  Nunc  Pro  Tunc. 

2.  On  Error. 


Part  IY.] 


AMENDMENT. 


aoo 


As  to  amendments  of  the  constitu- 
tion, see  Constitutional  Law. 

As  to  amendments  in  criminal, 
probate,  or  chancery  cases,  see  same 
title  in  Parts  I,  II,  and  III,  respective- 
ly, pp.  5, 125,  217. 


I.  Of  Pleadings. 

1.  The  provisions  of  the  Code, 
(I  2403,)  allowing  amendments  as  to 
parties,  do  not  apply  to  suits  which 
were  pending  when  it  took  effect. 
Crump  V.  Wallace,  27  Ala.  277. 

2.  When  suit  is  brought  in  the  name 
of  a  firm,  on  an  open  account  for 
goods  sold  and  delivered,  if  the  evi- 
dence shows  that  a  party  not  joined 
was  a  partner  at  the  time  the  account 
was  contracted,  the  complaint  may  be 
amended  by  adding  his  name.  God- 
bold  V.  Blair  fy  Co.,  27  Ala.  592. 

3.  Where  the  summons  is  in  the 
name  of  the  plaintiff  individually,  thie 
complaint  may  be  so  amended  as  to 
authorize  a  recovery  by  him  as  admin- 
istrator. Crimrri's  Adm'rs  v.  Crawford, 
29  Ala.  623. 

4.  But  the  name  of  a  sole  plaintiff 
cannot  be  struck  out,  and  that  of 
another  person  substituted.  Leaird 
v.  Moore,  27  Ala.  326  ;  Friend  v.  Oliver, 
27  Ala.  532. 

5.  If,  however,  the  defendant  pleads 
to  the  amended  complaint,  without 
objecting  to  the  leave  to  amend,  or  to 
the  amendment  itself,  he  cannot  revise 
on  error  the  action  of  the  court  in 
allowing  it.  Bryan  v.  Wilson,  27  Ala. 
280. 

6.  If  he  suffers  judgment  by  nil 
dicit,  without  objecting  to  the  amend- 
ment, he  cannot  revise  on  error  the 
action  of  the  court  in  allowing  it. 
Stewart  v.  Goode  fy  Ulrick,  29  Ala.  476. 

7.  Where  an  action  of  trover  is 
brought  in  the  name  of  the  assignor, 
for  the  use  of  the  assignee,  and  the 
evidence  shows  that  the  conversion 
took  place  after  the  assignment,  the 
complaint  cannot  be  so  amended  as  to 
authorize  arecovery.  Stodderv.  Grant 
^-  Nickels,  27  Ala.  416. 

8.  An  amendment  of  the  complaint, 
which  would  convert  an  action  of  de- 
tinue into  an  action  of  trover,  cannot 


be  allowed.     Harris  v.  Jlillman,  26  Ala. 
380. 

9.  An  amendment  of  the  complaint, 
after  issue  joined,  but  before  tlie  causo 
iti  submitted  to  the  jury,  is  discretion- 
ary witli  the  primary  court.  Gold- 
smith,  Forcheimer  ^  Co.  v.  Picard,  27 
Ala.  142. 

10.  The  primary  court  may,  at  its 
discretion,  allow  an  amendment  of  the 
complaint  by  the  addition  of  another 
count,  even  after  the  jury  has  been 
instructed.  Prater  v.  Miller,  25  Ala. 
320. 

11.  And,  in  giving  a  charge  to  tlio 
jury  at  the  request  of  the  defendant, 
it  may  suggest  that  the  complaint 
may  be  so  amended,  if  the  plaintiff 
desires  it,  as  to  obviate  the  effect  of 
the  charge.  Crimm's  Adm'rs  v.  Craw- 
ford, 29  Ala.  623. 

12.  An  amendment  of  the  declara- 
tion may  be  allowed,  even  after  the 
trial  has  been  commenced,  b}'  the  al- 
teration of  a  date  alleged  under  a 
videlicet.  Zeigler  ^  Hall  v.  David,  23 
Ala.  127. 

13.  In  a  summary  proceeding  against 
a  bank  debtor,  by  a  bank  whose  affairs 
have  been  placed  in  the  hands  of  trus- 
tees for  settlement  and  liquidation, 
the  notice  having  been  held  defective 
on  error,  for  the  want  of  an  averment 
that  the  proceeding  was  instituted  by 
the  direction  and  authority  of  the 
trustees,  the  primary  court  may,  after 
the  cause  is  remanded,  permit  an 
amendment  of  the  notice  by  the  addi- 
tion of  that  averment.  Jemison  v.  P.  if 
M.  Bank,  23  Ala.  168. 

14.  The  amendment  may  be  made, 
in  such  case,  by  annexing  to  the 
notice  the  certificate  of  the  trustees, 
averring  that  the  bank  "by  its  trustees 
named  in  the  certificate  hereto  an- 
nexed, appointed  under  the  act  there- 
in specified,  will  move,"  &c.     lb. 

15.  A  petition  for  supersedeas,  which, 
under  our  practice,  stands  in  lieu  of  a 
declaration,  may  be  amended,  after 
demurrer  sustained  to  the  original ; 
provided,  the  amendment  does  not 
make  an  entirely  different  case  as  to 
the  execution  sought  to  be  superseded. 
Pearsall  v.  McCartney,  28  Ala.  110. 

16.  Specifications  of  fraud,  contest- 
ing a  bankrupt's  certificate,  may  be 
amended,  after  demurrer  sustained  to 
the   original.     Stewart   <.y  Fontaine  v. 
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Hargrove,  23  Ala.  429  ;  Ashley's  Adm'r 
V.  Robinson,  29  Ala.  112. 

17.  But  the  refusal  of  the  court  to 
allow  an  amendment,  after  the  case 
has  been  put  to  the  jury,  is  not  re- 
visable  on  error.  Ashley's  Adrn'r  v. 
Robinson,  29  Ala.  112. 

18.  In  a  claim  suit  under  the  statute, 
it  is  discretionary  with  the  court, 
after  the  trial  has  been  commenced,  to 
allow  an  amendment  of  the  title  of  the 
case,  as  prefixed  to  the  issue,  by  add- 
ing the  name  of  another  defendant  in 
execution,  so  as  to  malce  it  correspond 
with  the  execution.  Gayle  v.  Ban- 
croft's Adm'r,  22  Ala.  316. 

II.  Of  Pkocess,  and  herein  of  Officers' 
Returns. 

19.  It  is  discretionary  with  the  court 
to  allow  the  j^laintiff  to  amend  the  en- 
dorsement on  his  writ,  so  that  he  may 
add  special  counts  to  his  declaration. 
3Ioore  v.  Smith,  19  Ala.  774. 

20.  Mandamus  does  not  lie,  to  vacate 
an  amendment  of  an  original  attach- 
ment.    Ex  parte  Putnam,  20  Ala.  592. 

21.  An  execution,  which  is  return- 
able on  its  face  at  a  time  anterior  to 
the  term  to  which  it  should  have  been 
made  returnable,  may  be  amended. 
Forward  v.  Marsh,  18  Ala.  645. 

22.  AJi.fa.  on  a  void  delivery  bond, 
"against  the  defendants  in  the  judgment 
and  their  surety  on  the  bond,  if  it  cor- 
rectly describes  the  judgment,  b}^  its 
date,  amount,  and  names  of  parties, 
may  be  amended  by  striking  out  the 
surety's  name.  Deloach  v.  State  Bank, 
27  Ala.  437. 

,  23.  The  amendment  of  an  execution, 
by  striking  out  the  name  of  a  person, 
not  a  party  to  the  judgment,  which 
had  been  improperly  inserted,  does 
not  affect  its  lien.  Andress  v.  Roberts, 
18  Ala.  387. 

24.  A  sheriff  may,  by  leave  of  the 
court,  amend  his  return  on  an  execu- 
tion, pending  a  motion  against  him  for 
failing  to  pay  over  the  money  collected 
on  it.     Niolin  v.  Hamner,  22  Ala.  578. 

25.  A  writ  of  error,  which  is  not 
sued  out  in  the  name  of  all  the  defend- 
ants to  the  judgment,  will  be  amended 
on  error,  so  as  to  correspond  with  the 
judgment.  Cleaveland  v.  McAdams,  21 
Ala.  321  ;  also,  Colvin  v.  Owens,  22  Ala. 
782. 


III.  Of  Records  and  Judgments. 
1.  Nunc  Pro  Tunc. 

26.  A  judgment  cannot  be  altered 
or  amended  at  a  subsequent  term, 
nunc  pro  tunc,  so  as  to  relieve  one 
party  from  the  costs,  and  adjudge 
them  against  the  other.  Gibson  v.  Wil- 
son, 18  Ala.  63  ;  Harris   v.  Billingsley, 

18  Ala.  438. 

27.  The  circTiit  court  has  authority, 
under  the  act  of  1824,  to  amend  ■» 
judgment  at  any  time  within  three 
years  after  its  rendition,  b}''  the  coi-- 
rection  of  any  clerical  error  or  mis- 
take, where  there  is  sufficient  matter 
apparent  on  the  record  to  amend  by. 
Lee  V.  Houston,  20  Ala.  301. 

28.  It  also  has  power,  under  the  act 
establishing  courts  of  probate,  to 
amend  the  judgments  of  the  county 
court,  in  causes  transferred  under  that 
act.     Glass  v.  Glass,  24  Ala.  468. 

29.  Under  the  provisions  of  the 
Code,  (§  2401,)  authorizing  the  amend- 
ment of  clerical  errors  "at  any  time 
within  three  years  after  the  rendition 
of  final  judgment,"  a  judgment  may  be 
amended,  nunc  pro  tunc,  after  the  lapse 
of  twelve  years,  when  the  record 
shows  sufficient  evidence.  Sartor  v. 
Branch  Bank  at  Montgomery,  29  Ala. 
353. 

30.  A  judgment  may  be  amended  or 
rendered  nunc  pro  tunc,  on  motion, 
without  notice  to  the  defendant.  Glass 
V.  Glass,  24  Ala.  468. 

31.  It  may  be  amended,  and  revived 
by  scire  facias,  at  the  same  time  ;  and 
there  is  no  impropriety  in  uniting  a 
notice  of  the  motion  to  amend  in  the 
sci.fa.  to  revive.     lb. 

32.  A  record  can  only  be  amended 
by  some  matter  of  record.  Kitchen  v. 
Moye,  17  Ala.  143  ;  Metcalf  v.  Mctcalf, 

19  Ala.  319  ;  Kiddv.  Montasue,  19  Ala. 
619  ;  Saltmarsh  v.  Bird,  19  Ala.  665  ; 
Hudson  V.  Hudson,  20  Ala.  364. 

33.  But  this  rule  does  not  apply  to 
cases  in  which  the  entry  is  impeached 
for  fraud.  Dunham  v.  Roberts,  28  Ala. 
286. 

34.  In  an  action  of  assumpsit,  a  re- 
mittitur of  the  damages  having  been 
entered  by  mistake,  the  judgment  was 
set  aside  at  the  next  term  of  tlie  court, 
on  motiort  of  the  plaintiff,  who  then  dis- 
missed his  suit;  and  the  latter  judgment 
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was  iunendcd  ata  subsequent  term  so  as 
to  sliow  tliat  the  dcfciidant  had  ajipear- 
cdaiid  consented  to  tlie  vacating  ol'tlic 
first.  Held,  tliat  the  appearance  and 
consent  of  the  defendant  must  be  con- 
sidered a  waiver  of  the  proof  required 
by  the  statute,  or  a  judicial  a(hiiission 
of  tlie  facts  necessary  to  authorize  the 
court  to  set  aside  tlie  judgment.  Lee 
V.  Houston,  20  A]a.;J01. 

35.  A  steamboat,  in  the  possession 
of  the  slieriff  under  a  writ  of  seizure, 
being  replevied,  was  delivered  to  the 
stipulators,  who  gave  bond  condition- 
ed to  pay  the  decree-  which  might  be 
rendered  on  the  libel  ;  but  they  after- 
wards re-delivered  her  to  the  sheriff, 
who  returned  the  writ  of  seizure, 
showing  these  facts  in  his  return,  with 
the  bond  given  by  the  stipulators.  A 
decree  being  afterwards  rendered  in 
favor  of  the  libellant,  and  a  sale  of  the 
boat  ordered, — held,  that  the  decree 
might  be  amended  at  a  subsequent 
term,  nunc  pro  tunc,  by  setting  aside 
the  order  of  sale,  and  rendering  a 
decree  against  the  stipulators  on  their 
bond.  IVainiuright  ^  Tivelves  v.  San- 
ders, 20  Ala.  602. 

36.  Entries  in  the  motion-docket  are 
sufficient  evidence  to  authorize  the 
amendment  or  rendition  of  a  judgment 
nunc  pro  tunc.  Yonge  v.  Broxson,  23 
Ala.  684. 

37.  In  an  appeal  case  from  a  justice 
of  the  peace,  the  judgment  entrj'-  re- 
cited a  verdict  for  plaintiff,  but  did 
not  state  the  amount  of  it.  Held,  that 
a  memorandum  on  the  judge's  docket, 
in  his  handwriting,  in  these  words: 
"Jury  and  verdict  for  plaintiff,  and  fif- 
teen per  cent,  damages  ;"  with  certain 
notes  found  among  the  papers  in  the 
caiise,  corresponding  with  the  plead- 
ings, was  sufficient  to  authorize  the 
entering  of  a  judgment  at  a  subsequent 
term,  nunc  pro  tunc,  for  the  amount  of 
the  notes.  Dickens  v.  Bush,  23  Ala. 
849. 

38.  A  recital  in  the  judgment  nunc 
pro  tunc,  that  it  was'  made  to  appear 
to  the  court  that  a  judgment  had  been 
duly  rendered,  which  the  clerk  had 
omitted  to  enter,  is  sufficient  to  sus- 
tain the  amendment,  unless  the  evi- 
dence is  shown  to  be  insufficient. 
Glass  V.  Glass,  24  Ala  468. 

39.  So  is  a  recital,  that  sufficient 
matter  to  authorize  it  was  disclosed 


to  the  court  "by  sufficient,  competent, 
and  satisfactory  evidence."  Price  ^ 
Simpson  V.  Gillespie,  '2H  Ala.  279. 

40.  After  the  rendition  of  a  judg- 
ment for  the  plaintifT  in  ejectment,  the 
jjarties  entered  into  a  written  agree- 
ment, which  was  entered  on  the  min- 
utes, fixing  a  different  boundary  line 
from  that  ascertained  l;y  the  judg- 
ment ;  and  at  the  bf)ttom  of  this  agree- 
ment, in  t!ie  handwriting  of  the  presid- 
ing judge,  was  written  this  memoran- 
dum: "The  judgment  here  to  fore  render- 
ed in  this  case  issetaside,  and  the  fore- 
going agrement."  Held,  that  this  evi- 
dence was  not  sufficient  ta  authorize 
the  rendition  of  judgment  at  a  subse- 
quent term,  nunc  pro  tunc,  and  that  the 
former  judgment  was. valid  and  sub- 
sisting. Chighizola's  Heirs  v.  Doe  d. 
Eslava,  24  Ala.  237. 

41.  An  entry  on  the  judge's  docket, 
in  the  handwriting  of  the  presiding 
judge,  reciting  that  the  plaintiff  was 
ruled  to  give  security  for  the  costs  by 
the  next  term,  is  not  sufficient  to  au- 
thorize the  entry  of  an  order  to  that  • 
effect  at  a  subsequent  term,  unless  it 
shows  the  reason  why  the  order  was 
made.     Lewis  v.  Leivis,  25  Ala.  315. 

42.  When  a  judgment  entry  is 
amended  nunc  pro  tunc  during  the 
pendency  of  a  writ  of  error,  and  the 
amendment  is  brought  up  under 
certiorari  previously  sued  out,  the 
amended  judgment  is  properly  before 
the  court.  Cunningham  v.  Fontaine, 
25  Ala.  644. 

43.  But  a  certiorari,  to  bring  up  an 
amended  record,  cannot  be  awarded, 
unless  by  consent,  until  the  amend- 
ment has  been  made  in  the  court  be- 
low. Townsend  v.  Jeffries'  Adm'r,  24 
Ala.  329. 

2.  On  Error. 

44.  In  an  appeal  case  from  a  justice 
of  the  peace,  if  the  judgment  is  ren- 
dered against  the  surety  on  the  appeal 
bond,  for  more  than  the  amount  of  the 
penalt}',  this  will  be  regarded  as  a 
clerical  misprision,  and  will  be  amend- 
ed at  the  cos1:3»of  the  plaintiff  in  error. 
Witherington  i\  Brantley,  18  Ala.  197. 

45.  The  rendition  of  a  judgment 
final  against  a  garnishee,  for  a  larger 
sum  than  the  judgment  nisi,  is  a  mere 
clerical    misprision,    which    will    be 
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amended  on  error  at  the  costs  of  the 
pluuitlff  in  error.  Drane  v.  King  ^^ 
Devitt,  21  Aki.  556. 

40.  Where  the  judgment  entry  de- 
scribes the  plaintiffs  in  attachment  as 
"pUvintiffs  in  execution,"  and  declares 
that  the  property  levied  on  was  found 
'•subject- to  plaintiffs'  execution,"  the 
error  will  be  considered  a  mere  cleri- 
cal misprision,  and  will  be  held  amend- 
ed. Powell  V.  Haddeii's  Executors,  21 
Ala.  745. 

47.  An  error  in  the  imposition  of 
costs,  being  amendable  in  the  primary 
court,  will  be  amended  in  the  appel- 
late court  at  the  costs  of  the  appellant. 
Commr's  Court  of  Russell  Co. v.  Jarver, 
25  Ala.  480. 

48.  Where  the  name  of  a  stranger 
is  introduced  in  the  judgment  entry, 
as  guardian  of  the  plaintiff,  who  de- 
clared in  his  own  name,  the  mistake 
may  be  amended  by  reference  to  the 
declaration  on  file  ;  and  the  amendment 
will  therefore  be  made,  on  error  or 
appeal,  at  the  costs  of  the  appellant. 
Kennedy  ^  Merritt  v.  Young,  25  Ala. 
563. 

49.  The  rendition  of  judgment  against 
a  defendant  who  was  not  served  with 
process,  and  who  did  not  appear,  is  a 
mere  clerical  misprision,  and  may  be 
amended  on  motion  in  the  court  be- 
low ;  and  if  no  motion  to  amend  is 
made,  the  mistake  furnishes  no  ground 
of  reversal.  Savage  ^  Darlington  v. 
Walshe  ^  Emanuel,  26  Ala.  619. 

50.  Where  the  record  shows  that, 
after  the  expiration  of  the  term  at 
•which  final  judgment  w.as  rendered, 
a  petition  for  rehearing  (Code,  §§2407- 
2417)  was  filed;  that  a  motion  was 
also  made,  at  the  ensuing  term,  to  set 
aside  and  correct  the  entry  of  judg- 
ment ;  that  exceptions  were  reserved  to 
the  rulings  of  the  court  on  the  motion, 
and  that  the  court  rendered,  as  on 
the  motion,  such  a  judgment  in  sub- 
stance as  the  petitioner  was  entitled 
to  on  his  petition  for  rehearing, — the 
judgment  will  be  corrected,  on  error, 
at  tiie  costs  of  the  appellant,  and  made 
to  conform  to  the  proper  judgment 
on  the  petition.  Pratt  ^  McKenzie  v. 
Keils  ^  Sylvester,  28  Ala.  390. 


APPEAL. 

See  Error  and  Appeal. 
As  to  appeals  from  magistrates,  see 
Justices  op  the  Peace. 


APPRENTICES. 

1.  Tha  contract  of  apprenticeship  is 
a  personal  trust,  and  is  not  assignable. 
Tucker  and    Wife  v.  Magee,  18  Ala.  99. 

2.  If  a  person,  to  whom  a  slave  is 
bound  as  an  apprentice  for  a  number 
of  years,  renounces  his  trust  before 
the  expiraaon  of  the  term,  and  suffers 
the  slave  to  be  converted  by  a  third 
person,  the  owner  becomes  entitled 
to  the  immediate  possession,  and  may 
bring  trover  for  the  conversion.     lb. 


ARBITRATION". 

I.  Of  the  Submission. 

II.  Of   the  Award,    and    Actions 
thereon. 


I.  Of  the  Submission. 

1.  An  attorney-at-law  may  submit 
to  arbitration  the  matters  involved  in 
a  pending  suit,  and  coiisent  of  record 
that  the  award  may  be  made  the  judg- 
ment of  the  court.  Beverly  v.  Stephens, 
17  Ala.  701. 

2.'  A  guardian  may  submit  for  his 
ward,  and  is  bound  by  the  award  as 
one  man  is  ordinarily  bound  who  binds 
himself  for  the  acts  of  another.  Strong 
V.  Beroujon,  18  Ala.  168. 

3.  Authority  to  an  agent  "to  settle" 
does  not  authorize  him  to  submit  to 
arbitration  the  matters  in  dispute. 
Ruber  v.  Zimmerman,  21  Ala.  448. 

4.  Pending  an  injunction  suit  for 
the  abatement  of  a  livery-stable,  the 
parties  agreed  to  submit  to  arbitration 
the  matters  in  controversy  between 
them  ;  and  the  agreement  contained  a 
stipulation,  "that  the  award  of  the 
arbitrators,  made  in  pursuance  of  this 
agreement,  shall  terminate  and  forever 
decide  all  matters  of  controversy,  at 
law  or  in  equity,  in  relation  to  the  said 
livery-stable."    Held,  that  the  right  of 
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action  at  law  on  the  injunction  bond, 
though  it  might  not  be  included  in  the 
snbject-matter  to  be  directly  decided 
by  the  arbitrators,  was  nevertiicUjHS  to 
be  settled  by  the  award  ;  and  that,  af- 
ter the  award  was  made,  an  action  at 
law  on  the  injunction  bond  could  not 
be  maintained,  xmless  the  award  was 
not  binding.  Jesse  v.  Cater,  28  Ala. 
475. 

5.  Mandamus  doesnotlie,  to  compel 
the  circuit  court  to  strike  a  cause  from 
the  docket,  on  motion,  on  the  ground 
that  it  has  been  discontinued  by  a  sub- 
mission to  arbitration.  Ex  parte  Gar- 
lington,  26  Ala.  170. 

II.  Of  the  Award,  and  Actions 

THEREON. 

6.  An  award  is  presumed  to  be  made 
"of  and  upon  the  premises," unless  the 
contrary  appears.  Strong  v.  Beroujon, 
18  Ala.  168. 

7.  An  award  is  not  necessarily  want- 
ing in  mutuality,  because  nothing  is 
required  to  be  done  by  one  of  the  par- 
ties,    lb. 

8.  Nor  is  it  objectionable  for  uncer- 
tainty, because  it  fails  to  show  what  is 
awarded  to  one  party  in  his  own  right, 
and  what  as  guardian,  when  the  sub- 
mission did  not  require  that  the  arbi- 
trators shoidd  separate  his  interests. 
lb. 

9.  A  suit  in  chancery,  for  the  abate- 
ment of  a  livery-stable  as  a  nuisance, 
was  referred  to  arbitration  under  an 
order  of  the  court ;  and  it  was  ordered, 
that  the  bill  should  stand  dismissed, it 
the  complainant  did  not  comply  with 
the  conditions  of  the  award  by  the 
next  term  of  the  court.  The  arbitra- 
tors awarded  an  exchange  of  lots  be- 
tween the  parties,  and  the  pa^'mentby 
complainant  of  the  estimated  difference 
in  value  of  the  lots  ;  and  complainant 
having  failed  to  comply  with  the  award, 
her  bill  was  afterwards  dismissed. — 
Held,  that  the  award  was  not  final,  un- 
til the  parties  had  performed,  or  offer- 
ed to  perform,  the  acts  required  to  be 
done  by  them  respectively.  Jesse  v. 
Cater,  25  Ala.  351. 

10.  In  awarding  an  exchange  of  lots, 
the  arbitrators  directed  that  the  par- 
ties "  can  and  do  make  "  to  each  other 
respectively  "  a  fee-simple  title  '-'  Held, 
that  the  convej'ances  were  to  be  exe- 


cuted concurrently  ;  tliata  "  fee-simple 
title"  meant  a  good  title  ;  that. the 
award  did  not  ascertain  tiiat  the  de- 
fcJidaiit  had  a  good  title  to  the  lot 
which  lie  was  to  corlvey,  but  that  he 
could  procure  it;  and  that  his  failure 
to  procure  the  title  was  a  good  and  le- 
gal excuse  for  plaintiff's  failure  to  per- 
form.    -S'.  C,  28  Ala.  475. 

11.  Under  a  submission  of  the  mat- 
ters involved  in  a  pending  suit,  if  the 
award  is  returned  ijito  court  Ijy  the 
arbitrators,  deciding  the  matter  in  con- 
troversy in  favor  of  one,  and  against 
the  other  party,  and  showing  on  its 
face  that  the  arbitrators  were  duly 
sworn,  judgment  may  be  thereon  ren- 
dered by  the  court  in  accordance  with 
its  terras.  Mobile  Bay  Road  Co.  v. 
Yeind,  29  Ala.  325. 

12.  If  the  agreement,  in  such  case, 
does  not  stipulate  that  notice  of  the 
award  shall  be  given  to  the  parties, 
notice,  it  seems,  is  not  necessary ;  but, 
whether  notice  is  necessary  or  not,  the 
judgment  will  not  be  reversed  on  error, 
because  the  record  does  not  affirma- 
tively show  that  actual  notice  was 
given.     lb. 

13.  To  such  an  award,  no  objection 
can  be  made  in  the  appellate  coiirt 
which  was  not  made  in  the  primary 
court.     lb. 

14.  A  judgment  of  the  circuit  court, 
rendered  on  an  award,  affirmed  on  er- 
ror, because  the  record  did  not  affirma- 
tively show  that  the  award  was  ob- 
noxious to  the  objections  urged  against 
it.  Waring  ^  Co.  v.  Gilbert  ^'  Bro.,  25 
Ala.  295. 

15.  Assumpsit  does  not  lie  on  an 
award,  when  the  submission  to  arbi- 
tration was  imder  seal.  McCargo  v. 
Crutcher,  23  Ala.  575. 

16.  Gross  partiality  in  the  arbitra- 
tors is  no  defense  to  an  action  at  law 
for  the  non-performance  of  the  award, 
where  the  submission  was  not  under 
an  order  of  court,  and  contained  no 
stipulation  that  the  award  should  be 
made  a  rule  of  court.  Strong  v.  Berou- 
jon,IS  Ala.  168. 

17.  In  an  action  on  an  injunction 
bond,  (the  matters  in  controversy  in 
the  injunction  suit  having  been  sub- 
mitted to  arbitration,  and  the  arbitra- 
tors having  awarded  that  certain  acts 
should  be  done  by  the  parties  concur- 
rently,) a  plea,  setting  up  the  submis- 
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sion  and  award,  must  aver  perform- 
ance on  tlie  part  of  the  pleader,  or  a 
readiness  and  offer  to  perform.  Jesse 
V.  Cater,  25  Ala.  351. 

18.  Or  a  valid  excuse  for  the  omis- 
sion to  do  either.  S.  C,  28  Ala.  475. 
■  19.  Where  a  submission  to  arbitra- 
tion is  made  under  an  order  of  court, 
and  the  award  is  entered  up  as  the 
judgment  of  the  court,  a  party  is  not 
thereby  estopped  from  pleading  any 
matter  not  necessarily  within  the  scope 
of  the  award.     lb. 

20.  A  plea  puis  darrein  continuance, 
averring  that  the  matter  in  controver- 
sy had  been  submitted  to  arbitration, 
and  that  the  arbitrators  had  made  an 
award,  must  set  out  the  submission  and 
award,  either  substantiaR}'-,  or  in  hcec 
verba.    Henry  v.  Porter,  29  Ala.  619. 


ASSIGNxMENT. 

I.  What  may  be  Assigned,  and  How  ; 

and  herein  of  the  rights  of 
Assignees. 

1.  Accounts. 

2.  Insurance  Policy. 

3.  Judgtfients. 

4.  Mortgages. 

5.  Notes  and  Bills. 

G.  Other  Choses  in  Action. 
7.  Personal  License  or  Trust, 

II.  Assignments    for    Benefit    of 
Creditors. — See  Deeds. 


I.  What  may  be  Assigned,  and  How  ; 
and  herein  of  Rights  of  Assignees. 

1.  Accounts. 

1.  An  assignment  of  accounts  to  be 
created  in  future  vests  in  the  assignee 
an  equitable  interest,  which,  when 
suit  is  brought  in  the  name  of  the 
assignor  for  the  use  of  the  assignee, 
will  be  protected  in  a  court  of  law  ; 
but  not  as  against  a  debtor,  who, 
without  actual  notice  of  the  assign- 
ment, has  acquired  a  legal  set-off. 
Stewart  v.  Kirkland,  19  Ala.  162. 

2.  In  assumpsit  on  an  account,  in 
the  name  of  the  assignor  for  the  use 


of  the  assignee,  it  is  not  error  to  refuse 
to  instruct  the  jury,  at  the  instance  of 
the  defendant,  that  the  assignee  ac- 
quired no  right  by  the  transfer  to 
maintain  the  action  ;  and  a  charge, 
assuming  that  the  assigned  must  have 
a  right  to  maintain  the  suit  as  plaintiff, 
is  properly  refused.  Saltmarsh  v. 
Bower  ^  Co.,  22  Ala.  221. 

2.  Insurance  Policy. 

3.  When  a  policy  of  insurance  is 
assigned  after  a  loss  has  accrued,  al- 
though it  contains  the  usual  stipula- 
tion against  assignment,  the  assignee 
may  maintain  an  action  on  it  in  his 
own  name,  either  under  the  act  of  1828, 
(Clay's  Digest,  383,  |  12,)  or  under  the 
Code,  (g  2129.)  Perry  v.  Merchants'  In- 
surance Co.,  25  Ala.  355. 

4.  A  stipulation  for  the  renewal  of 
the  policy,  which  had  expired  without 
renewal  laefore  the  assignment,  does 
not  affect  the  assignee's  right  to  sue, 
when  the  right  of  renewal  was  gone 
with  the  partial  destruction  of  the 
property.'    lb. 

5.  An  assignment  of  "all  the  loss  or 
damage  which  had  accrued  under  the 
policy  prior  to"  a  specified  day,  before 
which  the  loss  had  accrued  and  the 
poUcy  expired,  passes  to  the  assignee 
the  whole  interest  in  the  policy,     lb. 

3.  Judgments. 

6.  An  assignment  of  a  judgment  is 
not  required  to  be  under  seal.  Becton 
V.  Ferguson,  22  Ala.  599. 

7.  When  judgment  is  recovered  on 
a  partnership  debt  against  the  two 
surviving  partners,  and  the  amount  of 
it  is  afterwards  paid  to  the  plaintiff  by 
a  stranger,  with  money  furnished  him 
for  that  purpose  by  one  of  the  defend- 
ants and  the  executor  of  the  deceased 
partner,  it  cannot  be  kept  alive,  by 
assignment  to  such  third  person,  for 
the  purpose  of  enforcing  its  collection 
from  the  other  defendant.  Hoga7i  v. 
Reynolds,  21  Ala.  56. 

4.  Mortgage. 

8.  The  assignment  of  a  note  or  bond, 
secured  by  mortgage,  is  an  equitable 
assignment  of  the  mortgag-e,  unless 
there   is  some  stipulation  to  the  con- 
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trary  ;  and  the  assignee  may  use  the 
name  of  the  mortgagee,  to  enforce  the 
mortgage  at  law.  Graham  ^  Rogers 
V,  Newman,  21  Ala.  497. 

9.  But,  if  the  morigage  itoclf  is  as- 
signed in  proper  form,  vhe  legal  title 
passcT  to  the  assignee,  who  must  then 
proceed  in  his  own  name  to  enforce  it. 
lb. 

10.  If  the  mortgage  is  of  land,  a  deed 
is  necessary  to  convey  the  legal  title 
to  the  assignee,  either  on  a  sepa- 
rate paper,  or  endorsed  on  the  mort- 
gage \yith  suitable  words  of  convey- 
ance ;  but,  if  of  a  personal  chattel,  the 
legal  title  will  pass  by  the  mortgagee's 
assignment,  endorsed  on  the  mortgage 
itself,  of  "all  right,  title  and  interest, 
■•1  and  to  the  within  mortgage."    lb. 

5.  Notes  and  Bills. 

11.  Under  the  act  of  1828,  (Clay's 
Digest,  383,  §  12,)  the  assignee  of  a 
promissory  note  may  maintain  an  ac- 
tion of  debt  on  it  in  his  own  name. 
Barclay  v.  Moore,  17  Ala.  634. 

12.  This  statute  was 'not  intended 
to  limit  the  assignee's  right  to  sue  to 
those  cases  only  in  which  the  payee 
could  have  maintained  the  action,  but 
to  confer  upon  the  assignee  the  addi- 
tional right  of  suing  the  maker  in  any 
form  of  action  to  which  the  payee  could 
resort.  Murdoch  v.  Caruthers,  21  Ala. 
785. 

13.  A  promise  in  -writing,'  by  one 
firm,  to  pay  a  specified  sum  on  a  day 
certain  to  the  order  of  another  firm, 
(the  two  firms  having  a  common  part- 
ner,) is  not  a  promissory  note  uitil 
e^signment,*  but,  when  assigned  by 
the  latter  firm,  the  assignee  must  then 
be  regarded  as  the  real  payee,  and 
may  maintain  an  action  in  his  own 
name  against  the  makers.     76. 

14.  A  written  order,  addressed  to 
an  attorney,  in  these  words,  "Please 
pay  D.  W.  $293.75,  and  all  interest  on 
the  same,  the  demand  which  I  have 
against  the  estate  of  D.  Y.,  deceased," — 
is  neither  a  bill  of  exchange,  nor  such 
a  written  instrument  as  can  be  so  as- 
signed as  to  entitle  the  assignee  to 
sue  in  his  own  name.  West  v.  Fors- 
man,  22   Ala.  294. 

15.  When  suit  is  brought  on  a 
promissory  note,  in  the  name  of  the 
payee,  for  the  use  of  his  assignee,  the 
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maker  cannot  defend  himself  by  8ho\\- 
ing  that,  before  the  assignment  of  the 
note  sued  on,  he  was  surety  for  the 
payee  on  a  note  to  the  Bank,  that  the 
payee  became  and  continued  to  be 
insolvent,  and  that  afterwards,  on  ac- 
count of  the  payee's  insolvency,  he 
had  been  compelled  to  pay  the  Bank 
debt,  unless  he  also  shows  that  such 
payment  was  made  before  the  transfer 
of  the  note  sued  on,  and  notice  thereof. 
GUde7 sleeve  v.  Caraway,  19  Ala.  246. 

16.  An  endorsement,  before  maturi- 
ty, in  these  words  :  "I  assign  and  gaar- 
ty  the  within  rote  to  J.  C,  for  value 
received,"  is  an  absolute,  unconditional 
guaranty  of  the  payment  of  the  note  at 
maturity.  Donley  v.  Camp,  22  Ala. 
659. 

17.  The  holder  of  a  note,  endorsed 
in  blank,  may  fill  it  up  with  any  name 
he  pleases.  Agee  ^  Agee  v.  Medlock, 
25  Ala.  281. 

18.  Delivery  by  the  surviving  part- 
ner, of  a  note  then  assets  of  the  firm, 
which  had  been  endorsed  by  the  de- 
ceased partner  in  his  lifetime,  does 
not  pass  the  legal  title  to  the  purcha- 
ser.    Glasscock  V.  Smith,  25  Ala.  474. 

19.  An  endorser,  who  acquires  a 
note  after  matr  -ity,  takes  it  subject  to 
all  defenses,  esistin';  in  favor  -of  the 
maker,  as  against  the  payee,  or  other 
party  for  whose  accommodatioa  it 
was  made.    lb. 

20.  The  holder  of  endorsed  mercan- 
tile paper,  before  maturity,  is  presum- 
ed to  have  acquired  it  bona  fide,  and 
for  valuable  consideration  ;  and  is  no^ 
affected  by  any  set-off,  or  other  eqiiit) 
existing  against  the  payee  or  othe 
intermediate  holder.  Mincll  ^  Co.  v. 
Reed,  26  Ala.  730. 

21.  A  demand  for  unliquidated  dam- 
ages, arising  from  a  vendor's  breach 
of  covenant  of  title,  is  not  available  as 
an  equitable  set-oflf  against  an  assignee 
of  a  note  founded  on  an  independent 
consideration,  imless  it  is  sho-um  to 
have  accrued  before  notice  of  the  as- 
ment.  Wray's  Adm'rs  v.  Furniss,  27 
Ala.  471. 

22.  If  a  note  under  seal  is  assigned 
by  endorsement  after  maturity,  the 
assignee  takes  it  subject  to  all  equita- 
ble defenses  existing  in  favor  of  the 
maker  prior  to  notice  of  the  assign- 
ment, whether  thej"  grow  out  of  the 
same,  or  out  of  a  difterent  transaction 
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("VVaxker,  J.,  dissenting,  held  that  the 
assignee  ought  to  be  protected,  where 
he  acquired  the  legal  title  by  endorse- 
ment without  notice  of  the  maker's 
equity.)     Carroll  v.  Malone,  28  Ala.  521. 

23.  If  a  bill  of  exchange,  which  is 
endorsed  for  the  accommodation  of 
the  acceptor,  for  the  special  purpose 
of  enabling  him  to  obtain  an  extension 
of  a  debt  in  bank,  is  transferred  by 
him  as  collateral  security  for  the  pay- 
ment of  another  pre-existing  debt,  the 
creditor  takes  it  with  implied  notice 
of  the  fact  and  purpose  of  the  accom- 
modation endorsement,  and  subject  to 
any  defense  which  would  be  available 
against  the.  acceptor  himself.  McKen- 
zie  V.  Branch  Bank  at  Montgomery,  28 
Ala.  606. 

24.  An  endorsement  of  a  note  or  bill, 
after  it  has  been  protested  for  non- 
payment, may  bind  the  party  as  a 
regular  endorser,  whose  liability  is 
fixed,  if  such  was  his  intention.  Hul- 
lum  V.  State  Bank,  18  Ala.  805. 

25.  A  promissory  note,  which  was 
executed  imder  such  circumstances  as 
to  constitute  it  a  charge  on  the  sepa- 
rate estate  of  a  married  woman,  may 
be  enforced  against  her  estate,  in  equi- 
ty, by  an  endorsee  or  other  transferree. 
Baker  v.  Gregory  and  Wife,  28  Ala.  544. 

26.  An  assignment  of  a  note,  given 
for  the  purchase-money  of  land,  nec- 
essarily operates,  unless  there  is  a 
stipulation  to  the  contrary,  as  a  trans- 
fer of  the  vendor's  lien.  Conner  v. 
Banks,  18  Ala.  42  ;  Kelly  v.  Payne,  18 
Ala.  370. 

27.  But  an  assignment  without  re- 
course amounts  to  an  abandonment  of 
the  lien,  if  the  parties  so  intend  it  to 
oijerate.     Griggsby  v.  Hair,  25  Ala.  327. 

28.  Where  there  are  several  notes, 
which  are  assigned  at  different  times, 
the  assignment  of  each  is,  pro  tanto,  an 
assignment  of  the  vendor's  lien, unless 
expressly  waived ;  and  the  liens  of 
the  several  assignees  are  to  be  prefer- 
red according  to  the  priority  of  their 
assignments,  without  reference  to  the 
maturity  of  the  notes.     lb. 

29.  If  the  note  is  secured  by  mort- 
gage, a  transfer  of  it  is  an  equitable 
assignment  of-  the  mortgage  ;  and  the 
mortgagee  then  holds  the  legal  title  in 
trust  for  the  assignee,  who  may  pro- 
ceed in  his  own  name- to  foreclose. 
Center  v.  P.  ^  M.  Bank,  22  Ala.  743. 


30.  But  the  assignee  of  such  note 
cannot  stand  in  a  higher  or  better  po- 
sition than  the  vendor  himself  occu- 
pied. Coster's  Executors  v.  Bank  of 
Georgia,  24  Ala.  37. 

6.  Other  Choses  in  Action. 

31.  The  transfer  of  a  remainder  in  a 
chattel,  which  is  known  to  be  in  the 
adverse  possession  of  a  purchaser 
from  the  tenant  for  life,  under  a  bona- 
fide  claim  of  the  entire  title,  is  void. 
Price  V.  lalley's  Adm'rs,  18  Ala.  21. 

32.  The  sale  of  a  chose  in  action  by 
the  assignee  in  bankruptcy,  does  not 
divest  him  of  the  legal  title,  nor  au- 
thorize the  purchaser  to  sue  in  his 
own  name.  Camack  v.  Bisqxmy,  18 
Ala.'^86. 

33.  A  man,  having  a  good  cause  of 
action,  may  sell  it  to  another,  and  stipu- 
late for  indemnity  against  costs  ;  but, 
if  the  cause  of  action  is  not  assignable, 
the  suit  must  be  prosecuted  in  the 
name  of  the  original  owner,  for  the 
use  of  the  transferree.  Smith  v.  Wood- 
ing, 20  Ala.  ^24.   • 

34.  A  mere  right  of  action  against 
another,  for  money  had  and  received, 
cannot  be  so  assigned  as  to  authorize 
the  assignee  to  sue  in  his  own  name. 
Chenault's  Adm'rs  v.  Walker,  22  Ala. 
275. 

35.  But  this  rule  does  not  apply, 
where  a  debtor  delivers  property  to 
one  of  his  creditors,  to  be  sold,  and 
the  proceeds  to  be  appropriated,  after 
the  payment  of  his  own  debt,  to  a  debt 
due  to  another  creditor,  who  may 
maintain  an  action,  in  his  own  name, 
to  recover  the  balance  when  ascertain- 
ed. Loftin  V.  Lyon  Sf  Baker,  22  Ala. 
540. 

36.  A  purchaser  at  sheriffs  sale,  of 
land  which  is  in  the  adverse  posses- 
sion of  a  third  person,  under  a  bona- 
fide  claim  of  title,  acquires  only  a  right 
of  property,  connected  with  a  right  of 
possession,  which  can  neither  be  sold, 
nor  asserted  by  force.  Coleman  v. 
Hair,  22  Ala.  596. 

37.  A  bill  of  exchange,  xmtil  accept- 
ed, does  not  operate  as  an  assignment 
of  the  funds  in  the  hands  of  the  drawee. 
Sands  ^  Co.  v.  3Iatfhews,  Finley  ^  Co., 
27  Ala.  399.  (Overruling  Connoley  v. 
Cheesborough,  21  Ala.  166.) 


Paet  IV.] 


ASSUMPSIT. 


403 


7.  Personal  License  or  Trwst. 

38.  A  contract  of  apprenticeship, 
is  a  persona]  trust,  and  not  assignable. 
Tucker  and   Wife  v.  Magee,  18  Ala.  99. 

39.  A  verbal  license  "to  dig  and  car- 
ry away  ore"  from  the  mine  of  another, 
is  personal,  and  not  assignable.  Rid- 
dle V.Brown, 20  Ala.  412. 


ASSUMPSIT. 
I.  When  the  Action  Lies. 

1.  For  Goods  Sold  and  Delivered. 

2.  For  Money  Had  and  Received, 
and  herein  of  Waiving  Torts. 

3.  For  Money  Lent  or  Paid. 

4.  For  Use  and  Occupation. 

5.  For  Work  and  Labor. 

6.  Li  Other  Cases. 

il.  Op  the  Pleadings  and  Evidence. 

1 .  Declaration,  and  Evidence  to  sup- 
port it. 

2.  General  Issue,  and  Evidence  to 
support  it. 

3.  Special  Pleas,  and  Evidence  rela- 
tive thereto. 

III.  Damages. 

IV,  Jddgjient. 


I.  When  the  Action  Lies. 
1.  For  Goods  Sold  and  Delivered. 

1.  This  action  lies  against  a  father, 
for  goods  furnished  to  his  minor  son 
whil^  attending  school  at  a  distance 
from  home,  upon  proof  of  facts  from 
which  the  son's  authority  to  bind  him 
may  be  inferred  ;  as  where  he  is  shown 
to  have  paid,  without  objection,  a 
similar  account  previously  contracted. 
McKenzie  v.  Stevens,  19  Ala.  691. 

2.  It  lies  against  the  husband,  for 
necessaries  furnished  to  the  wife  when 
separated  from  him  without  fault  on 
her  part.  Wray  v.  Cox,  24  Ala.  337  ; 
Zeigler  ^  Hall  v.  David,  23  Ala.  127. 

3.  It  lies  against  the  wife,  after  the 
■  death  of  the  husband,  to  charge  her 

separate  estate  with  "articles  of  family 
supply,"  under  the  act  of  1850.  Cun- 
ningham v.  Fontome,  25  Ala.  644. 


4.  But  it  docs  not  lie  in  favor  of  the 
sheriff,  (nor,  a  fortiori,  in  favor  of 
the  jailor,  who  is  but  his  deputy,) 
against  the  sureties  of  the  plaintiff  in  a 
suit  for  freedom,  for  board  furnished 
their  principal,  who  was  surrendered 
by  them,  and  committed  to  jail  by  the 
sheriff.    Jones  v.  Covey,  26  Ala.  464. 

2.  For  Money  Had  and   Received,  and 
herein  of  Waiving  Torts. 

5.  This  action  lies  in  favor  of  a 
sheriff,  against  his  deputy,  for  money 
collected  by  the  latter  and  not  jjaid 
over  within  a  reasonable  time  ;  and  a 
previous  demand  is  not  necessary. 
Nelmsv.  Williams,  18  Ala.  650. 

6.  It  lies  in  favor  of  an  administra- 
tor in  chief,  against  his  immediate 
successor  in  the  administration  indi- 
vidually, for  money  paid  through  mis- 
take ;  but  not  against  a  remote  adminis- 
trator de  bonis  non  in  his  representa- 
tive character.  Weeks  v.  Love,19  Ala.  25. 

7.  Nor  does  it  lie  against  an  admin- 
istrator de  bonis  non,  in  his  representa- 
tive character,  for  money  received  by 
him  from  the  administrator  in  chief, 
arising  from  the  sale  of  property,  be- 
longing to  the  estate,  which  was  ex- 
empt from  sale.  Godbold  v.  Roberts, 
20  Ala.  354.      ' 

8.  Nor  does  it  lie  in  favor  of  an  ad- 
ministrator de  bonis  non,  to  recover 
money  collected  by  the  defendant  on 
a  note  which  was  fully  administered 
by  the  administrator  in  chief.  Abney 
v.Pir-kett,  21  Ala.  739. 

9.  It  does  not  lie  against  ah  attorney- 
at-law,  for  money  collected  by  him  for 
his  client,  until  there  has  been  a  fail- 
ure or  refusal  to  pay  on  demand  ;  but 
this  principle  cannot  be  invoked  by 
the  client,  to  excuse  his  laches  in  fail- 
ing to  malie  a  demand  within  a  rea- 
sonable time.  Kimbro  v.  Waller,  21 
Ala.  376. 

10.  It  lies  in  favor  of  an  administra- 
tor's surety,  to  recover  money  paid  by 
him  to  the  administrator  de  bonis  non, 
on  a  decree  against  his  principal  which 
is  afterwards  reversed  on'  error,  al- 
though the  money  has  been  distributed 
among  the  parties  interested  in  the 
estate.  •  Williams  v.  Simmons,  22  Ala. 
425. 

11.  It  lies,  without  a  previous  de- 
mand, to  recover  money  paid  under  a 
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mistake  of  fact.    Rutherford  v.  Mclvor, 
21  Ala.  750. 

12.  But  not  to  recover  money  vol- 
untarily paid,  with  full  knowledge  of 
the  facts ;  yet,  having  the  means  of 
ascertaining  the  facts  is  not  tanta- 
mount to  actual  knowledge  of  them. 
lb. 

13.  It  lies  to  recover  money  paid 
Tinder  apluriesji.  fa.,  pending  amotion 
to  quash  a  previous  execution  on  the 
ground  of  the  defendant's  discharge 
in  bankruptcy,  unless  the  defendant 
can  show  some  equity,  arising  out  of 
the  same  transaction,  which  justifies 
its  retention.  Ewing  v.  Peck,  26  Ala. 
413. 

14.  If  the  money  was  voluntarily 
paid,  after  the  return  day  of  the  exe- 
cution, and  under  no  mistake  by  plain- 
tiff as  to  his  rights,  it  cannot  be  re- 
covered ;  but  the  mere  fact  that  the 
payment  was  made  after  the  return 
day  of  the  execution,  when  there  was 
a  subsisting  levy  on  the  party's  land, 
does  not  show  that  it  was  voluntary. 

15.  The  action  lies  to  recover  money 
collected  under  execution,  on  a  judg- 
ment founded  on  a  gaming  considera- 
tion, if  commenced  within  six  years 
from  the  award  of  a  perpetual  injunc- 
tion in  chancery  ;  and  the  right  of  re- 
covery is  not  affected  by  the  fact  that 
the  holder  is  an  innocent  purcbaser 
for  valuable  consideration,  and  that  no 
defense  at  law  was  attempted.  Paul- 
ling  v.  Watson,  26  Ala.  205. 

16.  It  lies  in  favor  of  the  principal, 
against  a  person  who,  without  authori- 
ty, has  received  money  from  his  agent ; 
but  the  bringing  of  such  an  action 
discharges  the  agent  from  responsibili- 
ty for  the  unauthorized  payment. 
VanDyke  v.  The  State,  24  Ala.  81. 

17.  it  also  lies  against  the  principal, 
for  money  received  by  the  agent, 
whether  paid  over  to  the  principal  or 
not.     Cook  V.  Cook,  28  Ala.  660. 

18.  When  a  debtor  delivers  prop- 
erly to  one  of  his  creditors,  to  be  sold, 
and  the  proceeds  to  be  appropriated, 
after  the  payment  of  his  own  debt,  to 
a  debt  due  to  another  creditor,  the 
latter  creditor  may  maintain  an  action 
against  the  former,  to  recover  this 
balance.  Loft  171  v.  Lyon  Sf  Baker,  22 
Ala.  540. 

19.  Where  one  purchases  land  at 


execution  sale,  under  a  parol  agree- 
ment to  purchase  for  the  defendant ; 
re-sells  the  land,  and  places  the  note 
given  for  the  purchase-money  in  the 
hands  of  another,  for  the  benefit  of  the 
defendant,  the  latter  may  maintain  an 
action  for  the  proceeds,  when  collect- 
ed, and  the  statute  of  frauds  is  no  de- 
fense. Garrett's  AdmWs  v.  Garrett  Sf 
Garrett,  27  Ala.  687. 

20.  A  railroad  company,  of  which 
both  plaintiif  and  defendant  were  di- 
rectors, transferred  to  the  former,  by 
resolution  of  the  board,  a  quarter's 
pay  due  from  the  United  States  on  a 
contract  for  carrying  the  mail,  (which 
contract  was  in  defendant's  name,)  as 
collateral  security  fcr  his  endorse- 
ment of  a  note  for  the  benefit  of  the 
company  ;  and  afterwards,  by  another 
resolution,  transferred  the  same  quar- 
ter's pay  to  defendant,  for  the  purpose 
of  paying  other  debts,  and  defendant 
collected  it.  Held,  that  plaintiff,  on 
paying  off  the  note  on  which  he  was 
bound  as  surety  for  the  company^ 
mig-ht  maintain  an  action  against  de- 
fendant for  the  amount.  Sherrod's  Ex- 
ecutors V.  Hampton,  25  Ala.  652. 

21.  A  person  who  procures  a  note 
to  be  executed  by  others,  whom  he 
knows  to  be  insolvent,for  the  purpose 
of  getting  it  discounted  in  bank  ;  and 
to  be  recommended  to  the  bank  as  a 
good  note,  by  a  person  who  was  from 
the  pame  county  with  the  makers,  and 
who  was  in  the  habit  of  recommend- 
ing notes  to  the  bank  for  discount,  by 
telling  him  that  he  intends  to  pay  the 
note  himself, — is  liable  to  the  bank  for 
money  had  and  received,  and  an  ex- 
press promise  is  not  necessary.  Branch 
Bank  at  Montgomery  v.  Parrish,  20  Ala. 
433. 

22.  When  land  is  recovered  by  suit 
from  a  purchaser,  on  the  ground  of 
the  vendor's  minority  when  the  con- 
veyance was  made,  an  action  lies  to 
recover  the  purchase-money  ;  especial- 
ly, where  he  was  induced  to  enter  into 
the  contract  by  the  infant's  false  rep- 
resentation that  he  was  of  full  age. 
Manning  v.  Johnson,  26  Ala.  446. 

23.  An  administratrix,  having  re- 
ceived money,  "to  which  plaintiff  was 
entitled  as  one  of  the  distributees  of  the 
estate,  all  the  other  distributees  hav- 
ing received  their  respective  shares," 
let  her  husband  have  some  of  it,  at 
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his  request,  to  lend  to  another  person  ; 
and  ho  loaned  it  out  accordingly,  tak- 
ing a  note  payable  to  himself,  which 
he  "deposited  with  his  said  wife,  for 
the  use  and  benefit  of  plainti/f,  that 
she  might  get  the  money."  After  the 
death  of  the  husband,  his  executors 
demanded  and  received  from  his  wid- 
ow the  said  note  and  money  on  hand, 
with  notice  of  these  facts,  and  collect- 
ed the  money  on  the  note.  Held,  that 
plaintiff  might  maintain  an  action 
againsi;  them  for  the  money.  Prater 
V.  Stinson  and  Wife,  26  Ala.  456. 

24.  A  person  who  has  obtained  a 
judgment  in  his  own  name,  and  prom- 
ised in  writing  to  pay  a  specified  sum 
•out  of  its  proceeds,  when  collected,  to 
another,  is  liable  to  an  action  if  only 
iihe  amount  specified  is  collected. 
<Glid4on  V.  McKindry,  25  Ala.  246. 

25.  If  the  holder  of  a  note,  having 
bound  himself  by  written  contract  to 
account  for  it  to  the  owner,  recovers 
judgment  on  it  in  his  own  name,  and, 
by  private  agreement  with  the  sheriff, 
after  sale  under  execution,  takes  the 
property  at  the  purchaser's  bid, — he 
thereby  becomes  liable  for  the  amount 
in  money,  and  cannot  raise  any  objec- 
tions to  the  sale  ;  and  the  onus  of  prov- 
ing expenses,  costs,  and  other  neces- 
sary deductions  from  the  amount,  is 
on  him.     Hudson  v.  Crow,  26  Ala.  515. 

26.  The  drawer  of  a  bill,  who  has 
been  discharged  for  want  of  due  pre- 
sentment and  notice,  does  not  become 
liable  to  the  holder  for  money  had 
and  received,  on  account  of  the  draw- 
ee's subsequent  application  to  his  use, 
without  his.  knowledge  or  consent,  of 
funds  previously  placed  by  him  in  the 
hands  of  the  drawee  to  meet  the  bill. 
Smith  V.  Rowland,  18  Ala.  665. 

27.  A  person  who  effects  a  policy  of 
insurance,  in  his  own  name,  on  certain 
property  some  of  which  belonged  to 
plaintiffs,  is  not  liable  to  them  for  money 
received  under  the  policy,  when  no  por- 
t'on  of  it  was  received  on  account  of 
their  property,  and  the  policy  did  not 
in  fact  cover  their  property.  Turner 
V.  Sietis,  Allen  ^  Gill,  28  Ala.  420. 

28.  Rents,  received  by  the  defend- 
ant under  an  adverse  holding,  cannot 
be  recovered  in  this  form  of  action  ; 
gecus,  if  the  holding  is  not  adverse. 
Price  V.  PickeU,  21  Ala.  741. 

29.  A  landlord  mav  maintaim  the  ac- 


tion against  a  stranger,  who  has  never 
had  possession  of  the  land,  for  rents 
received  by  him  from  the  tenants  under 
an  assertion  of  title  in  himself.  Brunch 
Bank  at  Mobile  v.  Fr^,  23  Ala.  770. 

30.  The  heir-at-law  cannot  maintain 
an  action  against  the  administrator, 
to  recover  the  rent  of  the  plantation 
on  which  the  decedent  resided  at  the 
time  of  his  death,  and  which  the  ad- 
ministrator rented  out,  when  it  ap- 
pears that  the  widow's  dower  has  not 
been  assigned.  McLaughlin  v.  God- 
win, 23  Ala.  846. 

31.  Rents,  received  by  an  adminis- 
trator from   lands  lying   without  the 

I  limits  of  this  State,  and  belonging  to 
several  tenants  in  common,  may  be 
recovered  in  this  form  of  action. 
Smith's  Executors  v.  Wiley,  22  Ala.  396. 

32.  Money,  arising  from  the  con- 
version and  sale  of  property  belong- 
ing to  another,  may  be  recovered  in 
this  action  ;  but  a  mere  conversion, 
without  a  sale,  will  not  sustain  the 
action.  Strother's  Adm'r  v.  Butler,  17 
Ala.  733  ;  also,  Crow  v.  Boyd's  Adm'rs, 
17  Ala.  51  ',Pike  «.  Bright,  29  Ala,  332. 

33.  Where  there  has  been  a  conver- 
sion and  sale  of  property  belonging  to 
several  tenants  in  common,  they  may 
all  waive  the  tort,  and  join  in  assump- 
sit to  recover  the  money,  or  each  may 
maintain  a  separate  action.  Tankers- 
ley  V.  Childers,  23  Ala.  781 ;  S.  C,  20 
Ala.  212 ;  also,  Small's  Executors  v. 
Wiley,  22  Ala.  396. 

34.  Where  an  overseer  contracts 
with  his  employer  for  a  certam  por- 
tion of  the  crop  raised,  as  compen&n,- 
tion  for  his  services,  and  the  entire 
crop  is  received  and  sold  by  his  em- 
ployer''s  administratrix,  he  may  waive 
the  tort,  and  maintain  assumpsit  against 
her  individually.  Anderson  v.  Rice,  20 
Ala.  239. 

3.  For  Money  Lent  or  Paid. 

35.  Although,  as  a  general  proposi- 
tion, money  voluntarily  paid  for  anoth- 
er, cannot  be  recovered  from  him  ; 
yet,  if  the  payment  is  sanctioned  and 
adopted  by  him,  he  thereby  makes  the 
payor  his  agent,  and  the  law  then  im- 
plies a  promise  to  refund.  Ross  v. 
Pearson,2l  Ala.  473. 

36.  This  action  lies  against  the  hus- 
band, to  recover  money  paid  for  nee- 


406 


ASSUMPSIT. 


[Part  IY 


essaries  furnished  to  the  wife  while 
confined  in  a  hiuatic  asylum,  and  sepa- 
rated from  her  husband  without  fault 
on  her  part,  although  the  credit  was 
given  to  plaintiff's  agent,  who  made 
the  contract,  and  paid  the  expenses  in 
the  first  instance  ;  but,  if  the  person 
who  made  the  contract  was  acting  for 
himself  individually,  and  not  as  plain- 
tiff's agent,  the  voluntary  payment  of 
the  debt  by  plaintiff  does  not  render 
the  husband  liable.  Wray  v.  Cox,  24 
Ala.  337. 

5  37.  If  0,  partner  borrows  money  on 
the  security  of  his  firm's  acceptance 
of  another's  draft,  the  acceptance,  in 
the  absence  of  matter  which  will  avoid 
it,  establishes  the  relation  of  debtor 
and  creditor  between  the  firm  and  the 
lender.  Saltmarsh  v.  Bower  Sf  Co.,  22 
Ala.  221. 

38.  Where  a  judgment  against  two 
joint  executors,  on  a  bond  executed 
by  their  testator  as  surety  for  another, 
is  paid  off  by  one  of  them,  an  action 
against  the  principal  obligor,  for  the 
recovery  of  the  money  so  paid,  can 
only  be  maintained  by  the  two  execu- 
tors jointly,  suing  in  their  represent- 
ative character.  Martin  v.  Nail,  22 
Ala.  610. 

39.  If  a  hired  slave  is  committed  to 
jail  as  a  runaway,  and  the  hirer  refuses 
to  pay  the  necessary  jail  fees,  the 
owner  may  pay  them  after  the  expira- 
tion of  the  term,  and  thereby  acquire 
a  cause  of  action  against  the  hirer. 
Walker  and  Wife  v.  Smith,  28  Ala.  569. 

5.  For  Use  and  Occupation. 

40.  This  action  lies  against  one  who 
enters  into  the  possession  of  land  un- 
der a  parol  contract  of  purchase,  find 
who  fails  to  comply  with  the  stipula- 
tions of  the  contract  in  the  payment  of 
the  purchase-money.  Smith  v.  Wood- 
ins;,  20  Ala.  324 ;  Seahury  «.  Doe  d. 
Stewart  \^  Easton,  22  Ala.  207. 

41.  It  lies  also  in  favor  of  the  h-eir, 
for  rents  accruing  after  the  death  of 
the  ancestor,  whose  estate  has  been 
declared  insolvent,  if  neither  the  ad- 
ministrator nor  the  creditors  interpose 
anv  obstacle.  Branch  Bank  at  Mobile 
V.  'Fry,  23  Ala.  770. 

42.  It  lies  also,  after  a  recovery  in 
trespass  to  try  titles,  for  the  mesne 
profits  accruing  between  the  renditiotn 


of  the  judgment  and  the  execution  of 
the  writ  of  possession,  against  the  de- 
fendant in  the  first  action,  or  any  one 
who  comes  into  possession  under  him  ; 
but  not  against  a  tenant  who  comes 
into  possession  under  an  express 
promise  to  pay  rent  to  the  defendant. 
ShumaJce  v.  Nelms'  Adm'r,  25  Ala.  126. 

43.  It  does  not  lie  against  a  mere 
naked  trespasser.  Weaver  v.  Jones, 
24  Ala.  420. 

44.  Nor  does  it  lie  to  recover  rents 
reserved  by  contract,  to  be  paid  in 
specific  articles,  when  the  contract 
does  not  fix  their  value,  nor  furnish  a 
rule  by  which  it  may  be  ascertained 
by  mere  calculation.  Oswald  v.  God- 
bold,  20  Ala.  811  ;  Eastland  v.  Sparks, 
22  Ala.  607. 

5.  For  Work  and  Labor. 

45.  A  tenant  in  common  may  main- 
tain this  actian  against  his  co-tenant, 
to  recover  contribution  for  services 
rendered  in  and  about  their  common 
business,  in  pursuance  of  a  contract 
between  them  for  such  services. 
Strother's  Adm'r  v.  Butler,  17  Ala.  733. 

46.  A  mother  cannot  recover  for 
the  work  and  labor  of  her  minor  son, 
unless  his  father  is  dead,  or  she  is  en- 
titled to  his  services  as  guardian  or 
otherwise.  Jones  v.  Buckley,  19  Ala. 
604. 

47.  A  father  is  entitled  to  the  ser- 
vices and  labor  of  his  minor  children, 
so  long  as  they  remain  members  of  his 
family.     Stovall  v.  Johnson,  17  Ala.  14. 

48.  Where  an  overseer  agrees  with 
his  employer  to  receive,  as  compen- 
sation for  his  services,  a  cei-tain  por- 
tion of  the  crop  raised,  he  canno-t  main- 
tain assiuupsit  for  work  and  labor 
done.     Anderson  v.  Rice,  20  Ala.  239. 

49.  Under  an  entire  contract  for  the 
performance  of  work  or  services,  a  re- 
covery cannotbe  had  without  averring 
and  proving  performance.  Wolf£  v. 
Farham,  18  Ala.  441  ;  Hawkins  v.  Gil- 
bert ^  Maddox,  19  Ala.  54  ;  Kirkland  v. 
Oates,  25  Ala.  465. 

50.  When  a  slave,  who  is  hired  for 
o-ne  month,  does  not  work  the  full 
terra,  no  recovery  can  be  had  on  the 
contract.     Petty  v.  Gayle,  25  Ala.  472. 

51.  Under  an  entire  contract  for  the 
building  of  a  house,  which  is  destroy- 
ed by  fire  befoi-e  its  completion,  the 
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workman  can  recover  notlu'ng  ;  secua, 
if  the  contract  is  not  entire.  Part- 
ridge  v.  Forsijth,  29  Ala.  200. 

52.  If  the  work  is  not  done  accord- 
ing to  the  terms  of  the  contract,  but  is 
nevertheless  accepted  by  tlie  employ- 
er, and  is  beneficial  to  him,  its  value 
may  be  recovered  on  a  quantum  meruit. 
Hawkinsv.  Gilbert  ^ Maddox,  19  Ala. 54. 

53.  If  the  contract  is  mutually  re- 
scinded by  the  parties,  after  the  per- 
formance of  a  portion  of  the  work  ; 
and  tlie  work  is  used  by  the  employer, 
and  is  of  any  benefit  to  him, — the 
worlcraan  may  recover  its  value. 
Kirkland  v.  Oates,  25  Ala.  465. 

54.  If  a  written  contract  for  the 
building  of  a  house  is  varied  by  tlie 
parties,  after  the  commencement  of 
the  Yi^ork,  so  as  to  require  a  greater 
amount  of  labor  and  materials,  as  well 
as  an  alteration  in  the  structure,  and 
a  longer  time  for  its  completion,  the 
workman  is  not  bound  to  sue  on  the 
original  contract,  but  may  recover  on 
a  quantum  meruit.  Hutchinson  v.  Cul- 
lum,  23  Ala.  622. 

55.  Where  the  employer  contracts 
to  pay  in  specific  property  or  inmoney, 
and  afterwards  voluntarily  disposes 
of  the  property,  or  loses  it  by  title 
paramount,  his  election  is  thereby  de- 
termined, and  he  becomes  liable,  on 
the  performance  of  the  services,  to  an 
action  for  the  money.  Wolfe  v.  Par- 
ham,  18  Ala.  441. 

56.  If  the  work  is  partially  perform- 
ed, and  a  further  performance  is  waiv- 
ed by  the  employer,  the  act  of  a  stran- 
ger, to  which  the  workman  is  neither 
a  party  nor  privy,  cannot  deprive  him 
of  his  right  to  compensation.     lb. 

57.  If  one  contracts  to  serve  another 
for  one  yeai",  at  a  stipulated  sum  pay- 
able monthly,  and  is  discharged,  with- 
out fault  on  his  jjart,  before  the  exj)i- 
ration  of  the  year,  he  may  treat  the 
contract  as  still  subsisting,  and  sue 
for  wages  due  according  to  its  terms  ; 
or  as  rescinded,  and  sue  for  unliqui- 
dated damages  for  its  breach.  Foivler 
Sf  Prout  V.  Armour,  24  Ala.  194. 

58.  Although  an  action  cannot  be 
maintained  for  the  breach  of  a  con- 
tract, which,  because  not  reduced  to 
writing,  is  void  Under  the  statute  of 
frauds  ;  yet  a  recovery  may  be  had  for 
services  performed  under  it.  Sims  v. 
McEiven's  Adm'r,  27  Ala.  184. 


59.  This  action  lies  against  the  Ims- 
band,  for  necessary  medical  attendance 
on  liis  wife,  altliough  the  physician 
was  called  in  against  his  objection,  by 
liis  grown  son,  who  lived  with  him, 
and  who  promised  liirn  to  assume  the 
payment ;  it  being  shown  that  he  was 
present  while  the  physician  was  ren- 
dering his  services,  and  tliat  the  latter 
had  no  notice  whatever  that  he  was 
not  to  look  to  the  husband  for  pay- 
ment.    Cothran  v.  Lee,  24  Ala.  380. 

60.  But  the  labor  and  services  of 
slaves,  applied  to  the  support  and 
maintenance  of  the  wife,  when  separa- 
ted from  the  husband  without  fault  on 
her  part,  cannot  be  regarded  as  nec- 
essaries, nor  is  the  husband  liable  at 
law  for  their  value,  though  not  more 
tlian  sufficient  for  the  wife's  necessary 
support  and  maintenance.  Zeigler  ^ 
Hall  V.  David,  23  Ala.  127. 

61.  The  hirer  of  a  slave,  under  a 
contract  general  in  its  terms,  is  liable 
for  necessary  medical  services  render- 
ed him.  Sims  ^  Jones  v.  Knox,  18  Ala. 
236  ;  Foster  v.  Sykes,  23  Ala.  796. 

62.  But,  if  the  services  are  rendered 
at  the  instance  of  the  owner,  and  the 
contract  of  hiring  does  not  render  the 
hirer  liable,  an  action  lies  against  the 
owner.  Sims  ^'  Jones  v.  Knox,  18  Ala. 
236.         , 

63.  An  tmlicensed  physician  cannot 
maintain  an  action  for  his  professional 
services,  unless  he  practices  on  the 
botanic  system  only.  3Iays  v.  Williams, 

27  Ala.  267  ;  Holland  «.  Adams,  21  Ala. 
680  ;  Richardson  v.Dorman's  Executrix, 

28  Ala.  679. 

64.  But  he  may  nevertheless  recov- 
er for  drugs  and  medicines  sold  by 
him  as  a  druggist  and  apothecary. 
Holland  v.  Adams,  21  Ala.  6S0. 

65.  A  liability  to  pay  hire  for  slaves, 
upon  an  implied  promise,  only  lies 
against  him  who  has  had  their  posses- 
sion and  services.  Smith  v.  Pearson 
26  Ala.  603. 

6.  In  Other  Cases. 

66.  Assumpsit  does  not  lie  on  an 
award,  when  the  submission  was  un- 
der seal.  McCargo  v.  Crutcher,  23 
Ala.  575. 

67.  It  does  not  lie  to  recover  dama- 
ges for  the  defendant's  breach  of  duty, 
in  not  permitting  plaintiff  to  cut  and 
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carry  away  timber,  when  the  declara- 
tion shows  that  the  injury  complained 
of  resulted  from  an  injunction  aut  of 
chancery.  McLaren,  Ragan  ^  Co.  v. 
Bradford,  26  Ala.  616. 

6S.  Assumpsit  and  case  are  equally 
maintainable,  on  the  promise  of  indem- 
nity which  the  law  implies  against  the 
principal,  for  such  losses  and  damages 
as  flow  directly  and  immediately  from 
the  execution  of  the  agency,  when  the 
act  itself  is  not  manifestly  illegal,  and 
is  not  known  by  the  agent  to  be  wrong. 
Moore  V.  Applelon,  26  Ala.  633. 

69.  Warehouse-men  maintain  as- 
sumpsit, for  cotton  -'shipped  by  them 
as  warehouse-men  only,"  and  not  de- 
livered to  the  coDs'gnees  ;  provided, 
the  contract  was  made  with  personal- 
ly.   Fry  V.  Carter  ^  Howell,  2.5  Ala.  479. 

70.  Iq  assumpsit  for  a  breach  of 
warranty  of  the  soundness  of  a  slave, 
the  court  charged  the  jury,  that,  "if 
defeadaut  made  any  false  and  fraudu- 
lent representations  to  plaintiff,  they 
would  be  considered  by  the  jury,  with 
the  other  evidence  in  the  cause,  for 
the  purpose  of  determining  whether 
there  was  a  warranty,  a  breach  of  that 
warranty,  and  the  amount  of  plaintiff's 
damages  for  the  breach,  but  not  as  a 
ground  of  recovery."  Held,  that  the 
charge  was  erroneous,  because  such 
declarations,  if  they  amounted  to  a 
warranty,  would  constitute  a  ground 
of  recovery.  Sievenson  v.  Reaves,  24 
Ala.  425. 

11.  Of  the  Plkadings  and  Evidence. 

1.  Declaration,  and  Evidence  to  support  it. 

71.  A  count,  averring  that,  "in  con- 
sideration that  plaintiff  would  furnish 
three  hands,  and  feed  and  clothe  said 
servants  for  the  year  1844,  and  pay  aU 
of  their  expenses,  and  work  the  same 
on  said  defendant's  plantation  in  Perry 
county,  and  furnish  provisions  for 
himself, his  family  and  said  three  hands, 
the  lands,  mules  and  horses  of  said  de- 
fendant in  the  capacity  of  an  overseer, 
he  (fhe  said  defendant)  agreed  and 
promised  to  place  on  said  plantation 
his  Lands,  to-wit,  the  hands  owned  by 
h'Mi.  and  live  on  said  farm,  and  his 
mul."!  and  horses,  and  furnish  the  said 
hands,  &:c.,  placed  by  him  on  said 
plaitation,  with  provisions,  and  said 


hands  with  clothing,  to  pay  all  ex- 
penses of  the  said  hands  and  mules, 
and  to  let  said  plaintiff  cultivate  said 
farm,  until  said  hands  and  mules,  so 
furnished  as  aforesaid  by  said  plain liff 
and  defendant,  and  raise  a  crop  there- 
on in  said  year  1844 ;  for  which  said 
defendant  agreed  and  promised,  that 
said  defendant  should  have  and  draw 
a  part  of  the  crop  raised  on  said  farm 
by  said  defendant,  with  the  said  hands, 
mules  and  horses,  in  the  year  1844,  in 
proportion  to  the  said  hands  of  plain- 
tiff so  placed  on  said  farm,"  &c. ;  and 
that  plaintiff  performed  the  contract 
on  his  part,  and  raised  a  crop  on  said 
plantation,  "of  which  his  reasonable 
share  was  one  third  thereof," — held 
demurrable  for  vagueness,  indefinite- 
ness  anduncerfainty.  Moo^e.  v.  Smithy 
19  Ala.  774. 

72.  A  complaint  under  the  Code, 
which  alleged  the  contract  sued  on  to 
be  ''in  substance  as  follows  :  That  in 
consideration  that  plaintiffs  would 
then  and  there  buy  out  the  store-house, 
situated  in  the  town  of  C,  then  occu- 
pied by  M.  L.  E.  k  Co.  as  a  store-house, 
and  the  stock  of  dry  goods  then  and 
there  owned  by  them,  he  (defendant) 
would  assist  them,  by  endorsing  their 
paper,  and  advancing  them  money,  to 
enable  them  to  carry  on  the  mercantile 
business  advantageously  ;"  or,  as  al- 
leged in  another  count,  "would  endorse 
for  them  in  Charleston,  and,  if  neces- 
sary, advance  money  to  them,  to  en- 
able them  to  carry  on  the  mercantile 
business,'' — held  demurrable  for  indef- 
initeness  and  uncertainty.  Erwin  If 
Williams  V.  Erwin,  25  Ala.  236. 

73.  A  count  on  a  written  lease,  which 
avers  the  performance  by  plaintiff  of 
his  part  of  the  agreement,  and  the 
non-payment  of  the  rent  by  the  de- 
fendant; and  then  alleges,  that  the 
buildings  were  destroyed  by  fire,  and, 
in  consequence  thereof,  were  not  de- 
livered up,  but  were  wholly  lost, — is 
not  demurrable,  either  for  duplicity, 
or  for  misjoinder  of  breaches  :  the  non- 
payment of  the  money  is  the  only 
breach  alleged,  and  the  other  stipula- 
tions are  mere  surplusage.  Nave  v. 
Berry,  22  Ala.  382. 

74.  Where  a  .contract  contains  seve- 
ral stipulations,  the  pleader  may  assign 
in  each  count  as  many  breaches  as  he 
pleases,  each  of  which  must  be  upon  a 
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distinct  stipulation ;  but  he  cannot 
assign  in  one  connt  two  breaches  of 
the  same  stipulation.     lb. 

75.  In  declaring  on  a  written  con- 
traci',  containing  several  distinct  stipu- 
lations to  be  performed  by  the  defend- 
ant, some  of  which  have  been  per- 
formed, it  is  not  necessary  that  the 
breach  assigned  should  negative  the 
performance  of  the  defendant's  con- 
tract m  toto :  it  is  sufficient  to  aver 
non-performance  in  any  one  particu- 
lar, which  shows  that  the  plaintiff  has 
a  good  cause  of  action.  Monigomery 
Manufacturing  Co.  v.  Thomas,  20  Ala. 
473. 

7G.  When  the  declaration  assigns  a 
sufficient  breach,  and  shows  a  good 
cause  of  action, unnecessary  averments, 
which  are  added  by  way  of  inducing 
special  damages,  are  mere  surplusage. 

77.  Where  a  mother  sues  for  the 
work  and  labor  ot  her  minor  son,  she 
must  aver  that  his  father  is  dead,  or 
that  she  entitled  to  his  services  as 
guardian  or  otherwise.  Jones  v.  BucL- 
Isy,  ]  9  Ala.  604. 

78.  In  an  action  against  husband 
and  wife  jointly,  a  count  which  shows 
a  cause  of  action  against  the  husband 
alone  is  demurrable.  Henry  and  Wife 
V.  Hiclman,  22  Ala.  685. 

79.  When  suit  is  brought  against 
husband  and  wife,  for  articles  of  fami- 
ly supply  under  the  act  of  1850,  the 
declaration  must  distinctly  aver  that 
the  wife  has  a  separate  estate,  which 
is  sought  to  be  charged,    lb. 

80.  The  declaration,  in  such  case, 
must  aver  that  the  wife  holds. her  sep- 
arate estate  under  the  act  of  1850  or 
of  1848  :  an  averment  that  she  has  a 
separate  estate,  "which  came  to  her 
after  the  first  day  of  March,  1848,"  is 
not  sufficient.  Cunningham  v.  Fontaine, 
25  Ala.  644. 

81.  In  declaring,  \inder  the  Code, 
for  the  defendant's  neglect  to  use  due 
diligence  in  the  collection  of  a  judg- 
ment, out  of  the  proceeds  of  which, 
when  collected,  he  had  promised  in 
writing  to  pay  a  specified  sum,  it  is 
not  necessary  to  aver  in  what  respect 
he  had  failed  to  use  due  diligence  :  an 
averment  that  '-he  has  failed  and  omit- 
ted to  do  so  from  mere  neglect,"  is 
sufficient.  GHddon  v.  McKinstry,  25 
Ala.  246. 


82.  A  complaint  in  the  form  pre- 
scribed by  the  Code,  (p.  551,)  "on 
promissory  note,  by  payee  against 
maker,"  is  sufficient  to  support  a  judg- 
ment by  default ;  and  its  legal  efi'cct  is 
the  same  as  if  it  contained  an  aver- 
ment, in  express  terms,  that  the  note 
was  payable  to  the  plaintiff.  Lelondal 
V.  Hugucnin,  26  Ala.  552. 

83.  In  declaring  against  the  princi- 
pal, on  a  bill  accepted  by  his  agent, 
the  agent's  authority  to  accept  must 
be  averred :  it  is  not  sufficient  to  allege 
that  he  was  the  agent,  and  as  such  ac- 
cepted for  the  principal.  May  v.  Kelly 
4"  Frazier,  27  Ala.  497. 

84.  In  declaring  against  an  accep- 
tor, if  the  declaration  avers  that  the 
bill  was  payable  at  a  particular 
counting-house,  but  not  that  it  was 
directed  in  blank,  or  that  it  was  drawn 
upon  the  defendant,  or  that  he  accept- 
ed it  for  honor,  or  that  he  resided  or 
did  business  at  said  counting-house, 
it  is  demurrable.     lb. 

85.  A  conditional  promissory  note 
is,  it  seems,  admissible  evidence  under 
the  common  count  on  an  account  stated, 
on  proof  of  its  execution,  and  the  per- 
formance of  the  condition.  Hooper  v. 
Eiland,  21  Ala.  714. 

86.  A  bill  of  exchange  is  not  admis- 
sible evidence  under  the  common 
counts,  unless  its  execution  is  proved. 
May  ^  Bellv.  Miller  ^  Co.,  27  Ala.  515. 

87.  A  recovery  cannot  be  had  on  a 
collateral  guaranty  under  the  common 
counts  ;  and  a  special  count,  which 
does  not  set  out  the  terms  of  the  con- 
tract between  the  creditor  and  princi- 
pal debtor,  is  demurrable.  Wallcei'  v. 
Forbes,  25  Ala.  139. 

88.  The  declaration,  in  such  case, 
must  aver  the  terms  of  the  credit 
given  to  the  principal  debtor,  his  fail- 
ure to  pay,  and  notice  to  the  guarantor ; 
but  the  general  allegation  of  notice 
("of  all  which  aforesaid  premises,  the 
said  defendant  then  and  there  had 
notice^"  &c.)  is  sufficient,  when  facts 
are  stated  on  which  it  can  operate. 
Fay  V.  Hall,  25  Ala.  704. 

89.  A  recovery  cannot  be  had  under 
a  special  count,  on  proof  of  a  contract 
substantially  variant  from  that  set  out. 
Hopper  v.  Eiland,  21  Ala.  714 ;  Jordan 
V.  Roney,  23  Ala.  758;  Willcinson  v. 
Moseley,  18  Ala.  288. 

90.  Whatever  may  be  the  effect  of 
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the  provisions  of  tlie  Code,  in  dispens- 
ing -with  technical  precision  and  accu- 
racy in  the  complaint ;  yet,  where  the 
instrument  ojffered  in  evidence  varies 
from  that  described  in  the  complaint, 
the  variance  renders  it  inadmissible. 
May  ^  Bell  v.  Miller  fy  Co.,  27  Ala.  515. 

91.  A  bill  of  exchange,  drawn  by 
*'Ebenezer  Hearn,"  may  be  given  in 
evidence  under  a  count  on  a  bill  alleg- 
ed to  have  been  drawn  by  "Ebenezer 
Heanie."  Coster,  Robinson  ^  Co.  v. 
Thomason,  19  Ala.  717. 

92.  Under  a  declaration  on  a  note 
payable  "one  day  after  date,''  a  note 
payable  "one  day  after,"  the  word 
"date"  being  omitted,  is  competent 
evidence,  and  the  omission  will  be 
supplied  by  intendment.  White  v. 
Word,  22  Ala.  442. 

93.  In  an  action  for  a  breach  of 
warranty  of  the  soundness  of  a  horse, 
the  written  contract  of  sale  is  admis- 
sible to  prove  the  warranty,  although 
the  consideration  averred  in  the  dec- 
laration is  a  certain  sum  of  money, 
while  that  expressed  in  the  writing  is 
defendant's  acceptance  for  that  sum. 
Brown  V.  Jones,  24  Ala.  463. 

94.  "Where  a  written  contract  for 
the  building  of  a  house  is  so  varied 
by  the  parties,  as  to  require  a  greater 
amount  of  work  and  materials,  an  alte- 
ration in  the  structure,  and  a  longer 
time  for  its  completion  ;  and  the  work- 
man declares  on  a  quantum  meruit,  the 
written  contract  is  admissible  evi- 
dence, to  show  what  the  parties  had 
agreed  on  as  reasonable  for  that  por- 
tion of  the  work  embraced  in  it. 
Hutchison  v.  Cullum,  23  Ala.  622. 

96.  In  an  action  for  the  value  of 
services  rendered,  the  fact  that  the 
defendant's  intestate  inserted,  in  a  will 
executed  after  the  rendition  of  the 
alleged  services,  a  clause  giving  plain- 
tiff certain  property  on  condition  that 
he  set  up  no  claim  against  his  estate 
after  his  death,  is  irrelevant  evidence  : 
it  contains  neither  an  admission,  nor 
any  circumstance  tending  to  show  an 
admission,  of  any  indebtedness  past 
or  preseat,  but  is  at  most  an  offer  to 
purchase  peace.  Ex  parte  Grantlaiul, 
29  Ala.  69. 

97.  In  an  action  on  a  contract  made 
in  compromise  of  an  existing  contro- 
versy, evidence  of  the.  fact  that  plain- 
tiflfs,  at  the  time  the  contract  was  made. 


"were  poor  and  in  destitute  circum- 
stances," is  not  admissible  for  them. 
Adams  and  Wife  v.  Adams,  29  Ala. 
433. 

98.  In  an  action  on  the  common 
counts  for  services  rendered,  if  the 
parties  are  both  examined  as  witness- 
es under  the  statute,  and  contradict 
each  other  in  some  particulars  ;  and 
the  defendant  then  introduces  a  wit- 
ness, who  testifies  to  conversations 
with  plaintiff,  which  contradict,  in 
some  particulars,  her  testimony  on 
the  trial, — the  plaintiff  cannot  intro- 
duce evidence  of  her  good  character. 
Owens  V.  White,  2S  Ala.  413. 

99.  Evidence  of  a  proposition  of 
compromise,  and  its  refusal,  is  not 
competent  evidence  against  the  party 
refusing.     Kelly  v.  Brooks,  25  Ala.  523. 

100.  Under  a  declaration  containing 
the  common  counts  and  a  special 
count,  if  the  evidence  entitles  the 
plaintiff  to  a  recovery  on  the  special 
count,  the  judgment  will  not  be  re- 
versed on  account  of  the  court  below 
instructing  the  jury  that  he  was  entitled 
to  recover  on  the  common  counts. 
Herndon  v.  Givens,  19  Ala.  313. 

101.  "Where  the  writ  and  declara- 
tion proceed  against  the  defendant  as 
administratrix,  and  all  the  counts  are 
so  drawn  as  to  charge  her  in  her  rep- 
resentative capacity,  proof  of  a  de- 
mand against  her  individually  will  not 
support  the  declaration.  Anderson  v. 
Rice,  20  Ala.  239. 

102.  "Where  the  action  is  brought 
for  a  sum  exceeding  fifty  dollars,  it'is 
not  error  to  allow  evidence  to  go  to 
the  jury  proving  an  indebtedness  of 
less  than  fifty  dollars.  Kirkley  v. 
Segar,  20  Ala.  226. 

103.  In  an  action  on  a  breach  of 
warranty  as  to  the  quality  of  cotton, 
which  was  bought  by  sample  in  Mont- 
gomery, in  January,  was  shipj^ed  to 
New  Orleans,  and  there  sold  at  public 
auction  in  May,  after  notice  to  the 
vendor, — the  price  brought  at  the  re- 
sale may  be  looked  to  by  the  jury,  in 
determining  the  actual  value  in  Mont- 
gomery at  the  time  of  the  sale,  when 
the  other  evidence  in  the  cause  shows 
the  value  of  the  gampled  cotton  in 
Montgomery  at  the  time  of  the  sale, 
in  Xew  Orleans  at  the  time  of  the  re- 
sale, and  that  the  relative  value  of  the 
damaged  and  sampled  cotton  was  the 
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same  in  both  places.    Foster  v.  Rodgers, 
27  Ala.  602. 

104.  In  an  action  for  money  had  and 
received,  plaintiff  must  show  some 
certain  amount  to  which  he  is  entitled  ; 
but,  if  the  evidence  furnishes  certain 
data,  from  which  the  jiu-y  may  ascer- 
tain, by  an  arithmetical  calculation, 
the  amount  to  which  he  is  entitled,  it 
is  sufficient.  Tanker  sky  v.  Childers,  23 
Ala.  781. 

105.  A  merchant's  books  are  not 
admissible  evidence  for  him,  in  a  suit 
oil  an  account,  except  by  the  defend- 
ant's consent ;  nor,  conceding  their 
admissibility,  would  they  be  higher  or 
better  evidence  than  the  positive  tes- 
timony of  his  clerk,  who  swears  to  the 
sale  and  delivery  of  the  articles,  al- 
though he  cannot  recollect  their  dates, 
and  has  never  compared  the  account 
with  tlie  books.  Godbold  v.  Blair  ^ 
Co.,  27  Ala.  592. 

106.  The  fact  that  a  merchant  em- 
ploys no  clerk,  furnishes  no  reason  for 
dispensing  with  the  ordinary  rules  of 
evidence  in  proving  his  accounts. 
Scott  V.  Coxe's  AdmWs,  20  Ala.  294. 

107.  The  fact  that  the  defendant  was 
frequently  seen  to  purchase  groceries 
from  the  plaintiff,  who  "was  the  only 
grocer  in  the  village,  does  not  warrant 
the  presumption  that  he  purchased 
his  entire  supply  from  him,  so  as  to 
authorize  proof  of  the  amount  of  gro- 
ceries necessary  for  his  family,  or  ac- 
tually consumed  by  them,  during  the 
time  such  purchases  were  being  made. 
lb. 

108.  The  original  entries  in  the 
books  of  a  physician,  which  are  de- 
clared by  the  Code  (§  2298)  to  be  "evi- 
dence for  him,  in  actions  for  the  re- 
covery of  his  medical  services,  that 
the  service  was  rendered,"  are  evi- 
flence  of  the  items  of  his  account  for 
medicines  administered  and  furnished 
to  his  patients  in  the  course  of  his 
practice  ;  but  the  value  of  the  medi- 
cines, as  well  as  of  the  active  service 
rendered,  must  be  otherwise  proved. 
Richardson  v.  Dorman's  Executrix,  28 
Ala.  679. 

109.  In  such  an  action,  a  diploma 
from  a  medical  college  would  be  ad- 
missible evidence  for  the  plaintiff,  if 
the  services  were  rendered  since  the 
passage  of  the  act  of  1854,  "to  allow 
all  regular  graduates  of  any  medical 


college  in  the  United  States  to  prac- 
tice medicine  ;"  seciis,  if  the  services 
were  rendered  before  the  passage  of 
that  act.     lb. 

2.  General  Issue,  and  Evidence   to  sup- 
port it. 

110.  Where  the  general  issue  is 
pleaded  to  an  action  by  several  co- 
plaintiffs,  evidence  showing  a  joint 
right  of  action  in  plaintiffs  is  admissi- 
ble.    Kirfdey  v.  Segar,  20  Ala.  226.  _ 

111.  Where  the  declaration  contains 
the  common  counts  and  a  special 
count,  it  is  competent  for  the  defend- 
ant, under  the  plea  of  the  general  issue, 
to  show  a  contract  different  from  that 
declared  on.  Loughridgev.  Thompson, 
20  Ala.  828. 

112.  The  omission  of  other  necessa- 
ry parties  defendants  is  not  available 
imder  the  plea  of  the  general  issue. 
Henderson  v.  Hammond,  19  Ala.  340. 

113.  In  an  action  by  the  endorsee 
of  a  promissory  note,  the  fact  that  the 
plaintiff  is  not  the  owner  of  the  note  is 
not  a  good  defense  under  the  general 
issue.  Agee  ^  Agee  v.  Medlock,  25 
Ala.  281. 

114.  In  an  action  to  recover  money 
over-paid  by  plaintiff  to  defendant,  the 
fact  of  over-payment  being  contested, 
defendant  may  show  plaintiff's  inabili- 
ty to  make  it ;  and  for  this  purpose, 
an  unsatisfied  mortgage,  previously 
executed  by  plaintiff,  is  admissible 
evidence  ;  also,  a  letter  written  by 
plaintiff  to  defendant  after  the  alleged 
over-payment  was  made,  showing  that 
plaintiff  was  at  that  time  pressed  for 
money,  and  had  had  an  interview  with 
defendant  the  day  before  it  was  writ- 
ten, respecting  a  sura  of  money  which 
defendant  was  liable  to  pay,  and  claim- 
ing from  him  that  sum  only  ;  but,  if 
the  letter  was  written  before  the  al- 
leged overpayment  was  laade,  it 
would  not  be  admissible.  Rutherford 
V.  31cIxor,  21  Ala.  750. 

115.  In  assumpsit  by  husband  and 
wife,  against  the  executors  of  the 
wife's  father,  on  an  alleged  indebted- 
ness of  the  testator  to  the  wife,  plain- 
tiffs having  introduced  evidence  of 
the  testator's  declarations,  as  to  his 
intention  to  give  each  one  of  his  daugh- 
ters the  same  amount  of  property,  and 
the  amount  given  to  the  others, — ■held. 
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that  defendants  might  rebut  this  evi- 
dence, by  showing  that  the  testator 
had  given  money  and  property  to 
plaintiffs  by  way  of  advancement,  and 
had  supplied  them  for  several  j^ears 
with  the  means  of  living.  Harrison's 
Executors  v.  Cordle  and  Wije,  22  Ala. 
457. 

116.  But  a  memorandum  book,  in 
the  handwriting  of  the  testator,  con- 
taining entries  made  by  him  a  few 
days  before  his  death,  and  purporting 
to  give  a  list  of  all  the  debts  owing 
by  him,  is  not  admissible  evidence  for 
the  defendants.    lb. 

117.  In  an  action  to  recover  the 
amount  of  a  tavern  bill,  consisting 
mostly  of  items  for  spirituous  liquors, 
plaintifi  having  introduced  evidence 
tending  to  show  defendant's  admission 
of  the  correctness  of  the  account,  de- 
fendant cannot  adduce  proof  of  his 
habits  of  sobriety,  or  that  he  was 
frequently  at  the  tavern  without  drink- 
ing at  all.     Junes  v.  Cooper,  22  Ala.  551. 

118.  In  an  action  to  recover  money 
paid  to  defendant  by  plaintiff's  slave, 
on  being  detected  in  stealing  goods 
from  his  store,  the  slave's  confession, 
at  the  time  of  making  the  payment, 
that  he  had  stolen  other  goods  from 
defendant,  equal  in  value  to  the  money 
paid,  is  admissible  evidence  for  de- 
fendant, as  part  of  the  res  gestce,  to 
show  the  character  of  the  payment, 
and  the  circumstances  under  which  it 
was  made.  Jones  v.  Nirdlinger,  20 
Ala.  488. 

3.  Special  Plea,  and  Evidence  relative 
thereto. 

119.  Where  the  declaration  contains 
only  the  common  counts,  and  the  stat- 
ute of  limilations  of  three  years  is 
pleaded  in  bar,  "in  short  by  consent,'^ 
the  plea  must  aver  that  the  demand 
sued  on  is  an  open  account.  Brooks 
V.  McFarland,  20  Ala.  483. 

120.  An  attorney-at-law,  when  sued 
by  his  cl'.ent  for  failing  to  pay  over 
money  collected,  may  plead  the  statute 
of  limitations.  Kimbro  v.  Waller,  21 
Ala.  376. 

121.  A  replication  to  such  plea, 
averring  "that  the  money  sued  for 
was  collected  by  defendant,  as  an 
attorney-at-law,  in  Tennessee  ;  that  no 
demand   was  made   of  him  for   said 


money,  until  a  short  time  before  the 
commencement  of  this  suit ;  and  that 
the  statute  only  began  to  run  from 
the  demand," — is  demurrable,     lb. 

122.  If  a  surety  for  the  defendant 
in  execution,  having  control  of  the 
judgment,  under  an  agreement  to  hold 
and  use  it  for  the  defendant's  benefit 
on  his  payment  of  it,  purchases  his 
lands  at  execution  sale,  afterwards  re- 
sells them,  and  places  the  note  taken 
for  the  purchase-money  in  the  hands 
of  another  person,  for  the  benefit  of 
the  defendant,  who  afterwards  brings 
an  action  to  recover  the  proceeds, — 
the  statute  of  frauds  is  no  defense  to 
the  action,  and  the  statute  of  limita- 
tions begins  to  run,  not  from  the  pay- 
ment of  the  judgment,  but  from  the 
subsequent  receipt  of  the  money. 
Garrett's  Adm'rs  v.  Garrett  ^  Garrett, 
27  Ala.  687. 

123.  When  a  party  has  the  right  to 
bring  trover  for  the  conversion  of  his 
slave,  or  assump^t  for  the  proceeds 
of  sale,  and  elects  to  proceed  in  the 
latter  action,  the  statute  of  limitations 
begins  to  run  from  the  time  that  cause 
of  action,  accrued,  and  the  fact  that 
the  other  remedy  is  barred  does  not 
defeat  the  action.  Ivey's  Adm'r  v. 
Oivens  and  Wife,  28  Ala.  641. 

124.  If  an  infant  disaffirms  his  con- 
tract of  sale,  on  arriving  at  his  majori- 
ty, and  sues  the  purchaser  for  the  use 
and  occupation  of  the  land,  the  latter 
may  recoup  for  valuable  improvements. 
Weaver  v.  Jones,  24  Ala.  420. 

125.  In  an  action  to  recover  for  ad- 
vances made  on  cotton,  which  was  de- 
stroyed by  fire  while  stored  in  plain- 
tiff's warehouse,  there  was  some  evi- 
dence tending  to  show  that  plaintiff 
had  contracted  to  store  the  cotton  in 
a  fire-proof  warehouse ;  and  the  de- 
fense was,  that  defendant  was  entitled 
to  recoup  for  its  loss.  Held,  that  de- 
fendant might  prove  how  another 
warehouse  "was  built,  that  it  was  not 
burned,  and  the  special  efforts  by 
which  it  was  saved,"  if  he  first  proved 
that  it  was  fire-proof,  and  that  it  was 
exposed  to  the  same  danger  as  plain- 
tiff's; that  any  evidence,  however  slight, 
tending  to  show  defendant's  assent  to 
the  storing  of  his  cotton  in  a  house 
not  fire-proof,  was  relevant  and  admis- 
sible for  plaintiff ;  and  the  fact  that  a 
certain  aperture  in  the  wall,  through 
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which  the  fire  entered,  was  visible  to 
the  defendant,  who  had  once  entered 
and  examined  t!ie  warehouBe  after  his 
cotton  had  been  stored,  was  relevant 
for  this  purpose.  Gibson  v.  HatcheU 
^  Bro.,  24  Ala.  201. 

126.  In  assumpsit  for  the  use  and 
occupation  of  land  for  two  years,  it  is 
not  error  to  refuse  to  permit  the  plain- 
tiff's voluntary  statement  to  be  proved 
to  the  jury,  to  the  effect  that  the  suit 
was  brought  at  the  instance,  and  for 
the  benefit  of  another  person,  who 
had  indemnified  him  against  the  costs, 
and  that  he  had  never  claimed  for 
more  than  one  year's  occupation  ;  nor 
is  it  error  for  the  court  to  refuse  to 
dismiss  the  suit  on  account  of  such 
statement.  Smith  v.  Wooding,  20  Ala. 
127. 

127.  In  an  action  by  husband  and 
wife  jointly,  for  services  rendered  by 
the  wife  during  coverture,  her  admis- 
sions of  payment  cannot  be  received 
in  evidence.  Jordan's  Adm'r  v.  Hub- 
bard and  Wife,  26  Ala.  433. 

III.  Damages. 

128.  In  an  action  against  a  purcha- 
ser, for  refusing  to  receive  goods 
bought  at  a  specified  price,  the  meas- 
ure of  damages  is  the  difference  be- 
i.  >veen  the  agreed  price  and  the  market 
value  of  the  goods  at  the  time  of  the 
breach.     Davis  v.  Adams,  18  Ala.  264. 

129.  Where  a  party  has  a  right  to 
treat  a  contract  for  the  performance 
of  work  as  still  subsisting,  or  as  re- 
scinded, and  elects  to  sue  on  it  as 
subsisting,  he  can  only  recover  the 
wages  due  by  its  terms  before  the  in- 
stitution of  the  suit ;  but,  if  he  elects 
to  sue  for  unliquidated  damages  for 
its  breach,  he  is  entitled  to  recover 
the  actual  damage  sustained  up  to  the 
trial ;  and  the  sum  specified  in  the 
contract  is  not,  of  itself,  the  exact 
measure  of  such  actual  damage.  Fow- 
ler ^  Prout  V.  Armour,  24  Ala.  194. 
See,  also,  Rameyv.Holcombe,  21  Ala.  567. 

130.  The  measure  of  damages  for 
the  breach  of  the  contract,  by  which 
plaintiff  undertook,  for  a  specified 
time,  and  at  a  stipulated  price  payable 
quarterly,  "to  feed  and  have  attended 
to  the  hack  horses"  of  the  defendant ; 
"to  treat  said  horses  as  well  as  stage 
horses  are  usually  treated ;  to  have 


themharnesrted,  or  to  assist  the  driver 
in  doing  so,  when  necessary  ;  to  have 
them  taken  to  the  shop  to  be  shod,  and 
to  board  the  driver," — is  a  pro  rata 
compensivt'on,  according  to  its  terms^ 
for  the  time  during  which  plaintiti' 
performed  its  stipulations,  and  the 
profits  which  he  could  have  made  by 
it  during  the  remainder  of  the  speci- 
fied time.  Ramcy  v.  Holcombc,  21  Ala. 
567. 

For  other  decisions  respecting  the 
measure  of  damages,  see  title  DAJiAors. 

IV.  Judgment. 

131.  In  an  action  against  tlie  endor- 
ser of  a  note  not  payable  in  bank,  it  -'s 
erroneous  to  render  judgment  by  de- 
fault, without  the  intervention  of  a 
jury,  either  under  the  common  counts, 
or  under  a  special  count  which  con- 
tains no  averment  of  suit  against  the 
maker,  and  no  allegation  dispensing 
with  the  necessity  of  such  averment. 
Langdon  v.  Williams,  22  Ala.  681. 

132.  In  an  action  under  the  Code. 
on  a  promissory  note  and  an  open, 
account  for  work  aud  labor  done,  it  is 
erroneous  to  render  judgment  by  de- 
fault, for  the  aggregate  amount  of  the 
sums  claimed,  without  the  intex'veu- 
tion  of  a  jury,  or  the  execution  of  a 
writ  of  injury.  Beville  v.  Reese,  25  Ala. 
454. 

133.  In  an  action  on  a  promlsory 
note,  if  the  defendant,  aficr  appear- 
ance, withdraws  his  plea,  the  court 
may  render  judgment,  without  the 
intervention  of  a  jury,  and  without  re- 
gard to  the  amount  of  damages  laid  iu 
the  declaration,  for  the  amount  of  the 
note  and  interest.  Kennedy  4'  Merritl 
V.  Young,  25  Ala.  563. 

134.  Unpaid  calls  for  railroad  stock 
are  not  '-'instruments  of  writing  ascer- 
taining the  plaintiflTs  demand."  within 
the  meaning  of  section  2366  of  the 
Code,  authorizing  the  rendition  of  a 
final  judgment  by  default  without  the 
intervention  of  ajury.  Connolyv.Ala.  ^ 
Jenn.  Rivers  Railroad  Co.,  29  Ala.  373. 

135.  If  the  sum  claimed  is  over  §50, 
but  the  jury  return  a  verdict  for  less 
than  that  amount,  the  plaintiff  is  enti- 
tled to  judgment  for  the  amount  of  the 
verdict,  with  costs,  upon  making  the 
affidavit  required  by  the  statute. 
Kirkley  v.  Segar,  20  Ala.  226. 
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ATTACHMENT. 

(Statutory  Proyisions  :  Code,  ^^  2503-86,  2838^9  ; 
Clay's  Digest,  p.  54-64  ;  Session  Acts,  1853-4,  p.  26.) 

I.  "When  Attachment  Lies. 

II.  Security  for  Costs. 

III.  Issue  and  Levy  op  Writ. 

IV.  Replevy  and  Sale  of  Attached 
Property. 

V.  Pleadings,  Practice,  and  Judg- 

ment AGAINST  Defendant. 
YI.  Proceedings  against  Garnishees 

AND  TrANSFERREES. 

1.  Affidavit  and  Summons. 

2.  Answer  of  Garnishee  and  how 
Contested  ;  and  herein,  what  De- 
fenses he  may  set  up. 

3.  What  may  be  reached  by  process  of 
Garnishment. 

4.  Judgment  against  Garnishee,  and 

Payment  thereof. 

5.  Summons  of  Transferree,  and 
subsequent  Proceedings.    ■ 

VII.  Liabilities  for  Suing  out  At- 
tachments. 


I.  When  Attachment  Lies. 

1.  Prior  to  the  passage  of  the  act  of 
1850,  (Session  Acts  1849-50,  p.  45,)  an 
attachment  could  not  be  sued  out  on 
account  of  a  fraudulent  disposition  of 
his  property  by  a  debtor,  already  con- 
summated. Yarbrough  v.  Hudson,  19 
Ala.  653. 

2.  Under  the  act  of  1833,  (Clay's 
Digest,  58,  §  14,)  an  attachment  lies  in 
favor  of  a  resident  creditor,  against 
the  foreign  personal  representative  of 
his  deceased  non-resident  debtor,  pro- 
vided he  was  a  non-resident  at  the 
time  of  his  death.  (Goldthwaite,  J., 
dissenting.)  Branch  Bank  at  Mobile  v. 
McDonald,  22  Ala.  474. 

3.  But  an  attachment  suit,  commenc- 
ed against  a  non-resident  debtor  him- 
self while  living,  cannot  be  revived  by 
sci.  fa.  against  his  foreign  personal 
representative,     lb. 

4.  An  attachment  does  not  lie  against 
a  domestic  executor  or  administrator, 
whose  testator  or  intestate  at  the  time 
of  his  death  was  a  resident  of  this 
State.     Taliaferro  v.  Lane,  23  Ala.  369. 

5.  The  remedy  by  attachment  in  fa- 


vor of  a  landlord,  whose  tenant  or 
lessee  attempts  to  remove  the  crop 
grown  on  the  rented  land  without  first 
having  paid  the  rent,  (Clay's  Digest, 
506,  §  5,)  cannot  be  resorted  to,  where 
the  crop  was  sold  before  the  creation 
of  the  tenancy,  though  not  removed 
from  the  premises  until  subsequent 
thereto.  Hadden^s  Executors  v.  Powell, 
17  Ala.  314. 

6.  But  the  remedy  extends  to  crops 
grown  on  the  land  after  the  relation 
of  landlord  and  tenant  is  established, 
although  they  may  have  been  planted 
prior  to  the  existence  of  that  relation. 
S.  C,  21  Ala.  745. 

7.  Where  one  enters  into  possession 
of  land  under  a  contract  of  purchase, 
which  is  afterwards  rescinded,  and 
agrees  to  pay  rent  for  the  year  in  con- 
sideration of  the  rescission,  the  rela- 
tion of  landlord  and  tenant  is  thereby 
created,  and  it  is  immaterial,  so  far  as 
the  landlord's  remedy  for  the  rent  al- 
ready accrued  is  concerned,  whether 
any  accrues  after  the  rescission,     lb. 

II.  Security  for  Costs. 

8.  Asuit  commenced  by  attachment, 
by  a  non-resident,  is  within  the  statute 
(Code,  I  2396)  requiring  security  for 
the  costs  "to  be  endorsed  on  the  com- 
plaint, or  lodged  with  the  clerk,  pre- 
vious to  the  issue  of  the  summons." 
Ex  parte  Bobbins,  29  Ala.  71. 

9.  Although  the  condition  of  the 
attachment  bond  is,  that  the  plaintiff 
"shall  prosecute  his  attachment  with 
effect,  or,  failing  therein,  pay  the  de- 
fendant all  such  costs  and  damages  as 
he  may  sustain  from  the  wrongful  suing 
out  of  said  attachment."  Shepherd  [^ 
Gordon  v.  Spriggs,  29  Ala.  673. 

10.  If  the  plaintiff  wishes  to  sue  out 
his  attachment  before  any  other  officer 
than  the  clerk  of  the  court  to  which 
it  is  returnable,  he  may  annex  his  com- 
plaint to  the  attachment,  and  procure 
security  for  the  costs  to  be  endorsed 
on  the  complaint  before  the  issue  of 
the  writ.     Ex  parte  Bobbins,  29  Ala.-71. 

III.  Issue  and  Levy  of  AVrit. 

11.  The  clerk  of  the  city  court  of 
Mobile  has  no  power  to  issue  an  origi- 
nal attachment.  Stevenson  v.  O'Hara, 
27  Ala.  362  ;  Matthews,  Finley  Sf  Co.  v. 
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Sands  ^-  Co.,  2!)  Ala.  13G  ;  Flash,  Hart- 
well  ^  Co.  V.  Paul,  Cook  ^  Co.,  29  Ala. 
141  ;  Lewis  v.  Dubose  If  Co.,  2'J  Ala.  219. 

12.  A  circuit  clerk  may,  upon  the 
filing  of  the  required  affidavit,  either 
in  term  time  or  in  vacation,  issue  aju- 
dicial  attachment  against  a  party  who 
avoids  the  service  of  process.  (Chil- 
ton, C.  J.,  dissenting.)  Garner  ^  Nevill 
v.Jolmson,  22  Ala.  494. 

13.  A  constable  may  levy  an  attach- 
ment, issued  by,  and  returnable  before, 
a  justice  of  the  peace.  Langdon  v. 
Raiford,  20  Ala.  532. 

•  14.  The  grantor  in  a  deed  of  trust, 
who  remains  in  possession  of  the  per- 
sonal property  conveyed  by  it  after 
default  made,  has  not  such  an  interest 
a3  is  subject  to  levy  under  attach- 
ment, when  the  deed  gives  the  trustee 
power  to  sell  so  much  of  the  property 
as  will  pay  the  demands  then  due  ; 
and  this,  notwithstanding  a  portion 
only  of  the  secured  demands  is  due  and 
unpaid  at  the  time  of  the  levy,  and  the 
property  conveyed  greatly  exceeds  in 
value  the  sum  due.  Thompson  v. 
Thornton,  21  Ala.  808. 

15.  The  levy  of  an  attachment,  in 
good  faith,  upon  a  brass  candlestick, 
really  the  property  of  the  debtor, 
would  be  sufficient  to  sustain  a  judg- 
ment against  him,  under  the  authority 
of  Thornton  v.  Winter,  9  Ala.  613 ;  but 
whether  such  a  levy  should  not  be 
disregarded,  upon  the  maxim  "de 
minimis  non  curat  lex,"  qucere  ?  Grier 
V.  Campbell,  21  Ala.  327. 

16.  Where  a  claim  is  interposed  to 
the  property  levied  on,  and  is  dismiss- 
ed for  want  of  jurisdiction  in  the  court 
to  which  it  is  made  i  eturnable,  if  no 
further  steps  are  taken  by  the  claim- 
ant to  assert  his  rights,  the  levy  is 
sufficient  to  support  a  judgment  by 
default  against  the  defendant.  Camp- 
bell V.  Doss,  17  Ala.  401. 

17.  If  the  only  service  of  an  origi- 
nal attachment  is  the  summons  of  a 
garnishee,  a  judgment  cannot  be  ren- 
dered against  the  defendant,  until  the 
gai'nishee  has  admitted  a  debt  due,  or 
property  in  his  hands,  or  until  a  final 
judgment  by  default  has  been  render- 
ed against  him.  Bratton  v.  Mc  Glothlen, 
20  Ala.  146. 


IV.  Replevy  and  Sale  of  Attached 

Pbopekty. 

18.  Where  property  levied  on  is  re- 
plevied, a  failure  to  deliver  a  part  of 
it  amounts  to  a  forfeiture  of  the.  bond, 
unless  the  fuilure  was  caused  by  the- 
fault  of  the  plaintiff ;  but,  if  the  plain- 
tiff himself  prevents  a  compliance 
with  the  condition  of  the  bond,  by 
causing  a  portion  of  it  to  be  seized 
and  sold  under  process  against  one  of 
the  sureties, — this  discharges  the  ob- 
ligors to  the  extent  of  the  property 
sold.     Dunlap  v.  Clements,  18  Ala.  778. 

19.  The  statute  giving  to  a  replevy 
bond,  when  returned  forfeited,  the 
force  and  effect  of  a  judgment,  and 
authorizing  the  issue  of  execution 
thereon  for  the  amount  of  the  recove- 
ry in  the  attachment  suit,  does  not  de- 
prive the  obligors  of  any  legal  defense 
which  they  might  have  set  up  against 
the  bond  at  common  law.     76. 

20.  After  a  judgment  has  been  ren- 
dered against  the  defendant  in  attach- 
ment, the  condition  of  the  replevy 
bond  can  only  be  performed  by  de- 
livering the  propert;f  to  the  sheriff  on 
his  demand  ;  and  if  the  bond  is  return- 
ed forfeited,  on  account  of  a  failure  to 
deliver  the  property,  the  statute  gives 
the  attaching  creditor  a  right  to  an 
execution  against  all  the  obligors, 
without  any  further  action  of  the  court. 
Cooper  V.  Peck  ^  Clark,  22  Ala.  406  ; 
also,  Braley  v.  Clark,  22  Ala.  361. 

21.  An  order  of  court,  directing  the 
sheriff  to  "proceed  to  sell"  the  prop- 
erty attached,  and  "pay  the  proceeds 
into  court,"  is  a  sufficient  authority  to 
him  to  make  the  sale,  without  any 
process  or  copy  of  the  order  from  the 
clerk.  Millard's  Adm'r  v.  Hall,  24:  Ala. 
209, 

22.  The  sale  of  slaves,  under  an  or- 
der of  court,  as  "perishable  property," 
passes  a  good  title  to  the  purchaser. 
(LiGON,  J.,  dissenting.)     lb. 

V.  Pleadings,   Practice,    and    Judg- 

ment AGAINST  Defendant. 

23.  If  an  attachment  is  issued  with- 
out the  statutory  bond  and  affidavit, 
it  can  only  be  abated  on  plea  of  the 
defendant.  Kirkman  if  Rosserv.  Patton, 
19  Ala.  32. 

24.  A  variance  between  the  attach- 
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ment  and  the  bond  and  affidavit,  if 
available  at  all  to  the  defendant,  can 
only  be  taken  advantage  of  by  plea 
in  abatement.  Goldsticker  v.  Stetson  Sf 
Co.,  20  Ala.  404. 

25.  When  an  attachment  is  sued  out 
in  a  case  not  authorized  by  law,  a  mo- 
tion to  quiish  it  is  not  the  proper 
remedy  ;  nor  is  the  refusal  to  quash 
revisable  on  error.     Gill  v.  Downs,  26 

'Ala.  670. 

26.  But,  even  if  a  motion  to  quash 
were  p.  oper  in  such  case,  the  objec- 
tion is  waived  by  failing  to  make  it  at 
the  first  term,  and  by  afterwards  ap- 
pearing and  pleading  to  the  merits.  lb. 

27.  A  motion  to  quash  an  original 
attachment  is  addressed  to  the  sound 
discretion  of  the  primary  court;  and 
it  ■  discretion  will  not  be  controlled 
by  mandamus  ;  nor  does  mandamus  lie 
to  vacate  an  amendment  of  the  writ. 
Ex  parte  Putnam,  20  Ala.  592. 

28.  When  a  judicial  attachment  is 
sued  out  against  a  party  who  avoids 
the  service  of  process,  he  cannot  by 
plea  put  in  issue  the  grounds  on  which 
it  was  sued  out.  Garner  If  Nevill  v. 
Johnson,  22  Ala.  194. 

29.  The  question  whether  the  State 
can  commence  a  suit  by  attachment, 
cannot  be  raised  by  a  demurrer  to  the 
declaration.  VanDyke  v.  The  State,  24 
Ala.  81. 

30.  When  an  atlachmentis  sued  out 
against  a  steamboat,  under  the  act  of 
January  17,  1844,  the  proceedings 
should  so  far  conform  to  the  admiralty 
practice,  as  that  the  declaration  be 
filed  against  the  boat  itself,  and  not 
against  the  owners  ;  aud  that  the  latter 
be  allowed  to  intervene,  if  they  desire 
it,  and  make  themselves  parties  to  the 
Buit.     Otis  V.  Thorn,  18  Ala.  395. 

31.  And  this,  although  the  names  of 
the  owners  are  stated  in  the  affidavit 
for  the  attachment,  and  the  attachment 
bond  is  made  payable  to  them.  Owners 
of  Steamboat  Farmer  v.  McCraw,  26 
Ala.  189. 

32.  But  the  proceedings  under  this 
statute,  except  so  far  as  they  are 
changed  by  the  act  itself,  must  be 
governed  by  the  rules  of  the  common 
law  ;  and  any  facts  which,  at  common 
law,  would  defeat  an  action  on  the 
case  against  the  owners,  will  have  the 
same  elFect  when  pleaded  to  this  statu- 
tory proceeding.    lb. 


33.  An  ancillary  attachment,  sued 
out  since  the  Code  went  into  operation, 
in  a  suit  commenced  by  ordinary  pro- 
cess under  the  old  law,  must  conform 
to  the  provisions  of  the  old  law.  Frank- 
enheimer  v.  Slocum  It  Henderson,24:  Ala. 
373. 

34.  When  an  attachment  is  sued 
out  against  a  resident  debtor,  and  is 
levied  on  his  goods  and  chattels,  no 
garnishee  being  summoned,  there  is 
no  law  requiring  any  notice  to  be 
given.  Leiondal  v.  Hugueniny'2Q  Ala. 
552. 

35.  Under  the  Code,  (§  2570,)  judg-  < 
ment  by  default  cannot  be  taken  on 
the  first  day  of  the  term  to  which  the 
attachment  is  returnable  ;  but,  under 
the  act  of  1854,  (Session  Acts  1853-4, 
p.  91,)  regulating  the  practice  in  the 
circuit  and  city  courts  of  Mobile,  if 
the  suit  is  brought  in  either  of  those 
courts,  and  the  attachment  is  levied 
more  than  twenty  days  before  its  re- 
turn, judgment  by  default  may  be  en- 
tered on  the  first  day  of  the  term.     76. 

36.  Where  there  is  no  personal  ser- 
vice on  the  defendant,  a  judgment  can- 
not be  rendered  against  him,  until  the 
garnishee  has  admitted  a  debt  due,  or 
property  in  his  hands,  or  until  a  final 
judgment  has  been  rendered  against 
such  garnishee.  Braiion  v.  McGlothlen, 
20  Ala.  146. 

37.  What  Is  a  sufficient  levy  of  the 
writ  to  sustain  a  judgment  by  default. 
Grier  v.  Campbell,  21  Ala.  327  ;  Camp- 
bell V.  Doss,  17  Ala.  401.  ( Vide  supra, 
15, 16.) 

38.  A  judgment  by  default,  predi- 
cated on  a  void  attachment,  is  also 
void  for  want  of  jmisdiction. .  Flash, 
Hartwell  ^  Co.  v.  Paul,  Cook  ^  Co.,  29 
Ala.  141. 

39.  A  final  judgment  for  the  defend- 
ant, unless  superseded  by  appeal  or 
writ  of  error,  discharges  the  lien  of 
the  attachment,  and  authorizes  the 
sheriff  to  pay  over  to  the  defendant 
the  proceeds  of  sale  of  the  attached 
property.  Sherrod  v.  Davis-.  17  Ala. 
312. 

40.  When  an  attachment,  issued  by 
a  justice  of  the  peace,  is  levied  by  a 
constable  on  the  defendant's  land,  and, 
after  the  rendition  of  judgment,  an  ex- 
ecution issued  thereon  is  levied  on 
the  same  land  in  default  of  personal 
property,  the  lien  of  the  judgment 
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creditor  relates  Lack   to  the  date  of 
tlic  levy  of  the  attaclunent.     Langdon 

V.  llaiford,  20  Ala.  532. 

VI.  Pkoceedings  against  Garnisiieks 

AND  TrANSKERREES. 

1.  Affidavit  and  Summons. 

41.  When  process  of  garnishment 
is  sued  out  by  a  judgment  creditor  of 
a  distributee,  against  the  administra- 
tor of  the  estate,  (Code,  |  2520.)  the 
affidavit  should  be  made  by  the  real 
owner  of  the  judgment,  and  not  by  the 
plaintitT  of  record  ;  but  the  process 
must  be  sued  out  in  the  name  of  the 
plaintiff  of  record.  Jackson  v.  SJu'pman, 
28  Ala.  488. 

42.  A  garnishment  may  be  sued  out 
against  an  executor  or  administrator, 
as  the  debtor  of  a  legatee  or  distribu- 
tee, before  the  lapse  of  six  months 
from  the  grant  of  letters.  Moore  ^ 
Lyons  v.  Stainlon,  22  Ala.  831. 

43.  It  is  not  necessary  that  the  notice 
served  on  the  garnishee  should  be 
signed  by  any  one.     lb. 

44.  Under  the  Georgia  statute  of 
1822,  (Prince's  Digest,  p.  37,)  process 
of  garnishment  cannot  be  sued  out,  to 
enforce  satisfaction  of  ajudgment,  until 
an  execution  has  been  issued  and  re- 
turned "no  property."  Gunn v.  Howell, 
27  Ala.  633. 

2.  Ansiver  of  Garnishee,  and  hoiv  Co7i- 
tested ;  and  herein,  what  Defenses  he 
may  set  up. 

45.  Under  the  law  which  existed 
prior  to  the  adoption  of  the  Code,  a 
garnishee  was  required  to  answer 
only  as  to  his  indebtedness  at  the  time 
the  summons  was  served  on  him. 
Roby  V.  Labuzun,  21  Ala.  60. 

46.  But  under  the  Code,  (§  2517,) 
he  is  required  to  answer  as  to  his  in- 
debtedness, not  only  at  the  time  of 
the  service,  but  also  at  the  time  of 
making  his  answer,  and  whether  he 
will  not  be  indebted  in  future  by  a 
contract  then  existing.  Central  Plank 
Road  Co.  V.  Sammons  ^  Dotes,  27  Ala. 
380. 

47.  Under  the  former  statutes,  a 
garnishee  might  answer  either  orally 
or  in  writing  ;  but  his  answer  was  no 
part  of  the  record,  unless  so  made  by 
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bill  of  exceptions,  or  by  recitals  in  tlie 
judgment  entry.  Bostwick  if  Kirklund 
V.  Beach,  18  Ala.  80. 

48.  Althougli  the  garnishee  may 
answer  in  writing  under  the  Code,  yet 
the  plaintiff  has  tlie  right  to  require 
an  oral  answer  in  the  presence  of  the 
court ;  and  when  the  record  shows 
that,  after  the  garnishee  had  filed  a 
written  answer,  he  was  again  examined 
orally  in  open  court,  and  that  this 
oral  answer,  by  order  of  the  court,  was 
reduced  to  writing  and  filed,  the  writ- 
ten and  oral  answers  together  consti- 
tute but  one  answer.  Easton  v.  Low- 
ery,  29  Ala.  454. 

49.  When  the  judgment  purports  to 
be  founded  on  the  answer  of  the 
garnishee  "now  on  file,"  and  the  re- 
cord does  not  show  that  the  plaintiff 
required  an  oral  answer,  the  appellate 
court  will  presume  that  the  written 
answer  set  out  in  the  record,  though 
not  marked  filed,  is  the  answer  re- 
ferred to  in  the  judgment.  Lewis  v. 
Dubose  ^  Co.,  29  Ala.'^219. 

50.  When  a  garnishee,  against  whom 
a  judgment  has  been  rendered  by  a 
justice  of  the  peace,  removes  the  case 
to  the  circuit  court,  he  is  entitled  to 
the  privilege  of  answering  over  ;  but, 
if  he  does  not  offer  to  make  further 
answer,  he  will  be  held  to  have  Avaiv- 
ed  the  right.  Case  t^*  Pate  v.  Moore,  21 
Ala.  758. 

51.  A  garnishee  cannot  claim  the 
benefit  of  an  equitable  set-off  against 
his  indebtedness  to  the  defendant. 
Loftin  V.  Shaekeiford,  17  Ala.  455. 

52.  When  a  garnishmeHtis  sued  oiit 
against  a  partnership,  and  judgment 
by  default  is  entered  against  it,  if  the 
names  of  the  partners  nowhere  appear 
in  the  proceedings,  the  judgment  will 
be  reversed  on  error,  and  the  whole 
proceeding  quashed ;  it  is  not  neces- 
sary, in  such  case,  that  the  defect 
should  be  pleaded  in  abatement.  Reid 
ty  Co.  V.  McLeod,  20  Ala.  576. 

53.  Where  a  garnishment  is  sued 
out  against  an  administrator,  to  obtain 
satisfaction  of  a  judgment  against  a 
distributee  of  the  estate,  the  garnishee 
cannot  raise  any  question  as  to  the 
ownership  of  the  judgment.  Jackson 
V.  Shipman,  28  Ala.  488. 

54.  Conceding  that  he  may  show 
satisfaction  of  the  judgment,  and  that 
his  statement  of  that  fact,   when  not 
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controverted  or  disproved,  must  be 
taken  as  true  ;  yet,  his  mere  statement, 
"that  he  is  advised  and  believes"  that 
the  judgment  has  been  satisfied,  is 
not  an  averment  of  the  existence  of 
that  fact.     lb. 

55.  The  original  judgment  must  be 
proved  ;  yet^  where  the  record  shows 
that  tlie  garnishee  appeared  in  court, 
"and  waived  the  objection  that  no 
judgment  could  be  rendered  because 
no  execution  could  issue  on  the  judg- 
ment," this  is  an  admission  of  the  ex- 
istence of  the  judgment,  and  dispenses 
with  further  proof  of  it.     lb. 

56.  A  garnishee  cannot  avail  him- 
self of  any  mere  irregularities  in  the 
attachment,  or  in  the  judgment  against 
the  defendant  ;  but  he  may  raise  the 
objection  that  the  attachment  is  void 
for  want  of  jurisdiction  in  the  officer 
by  Avhom  it  was  issued.  Flash,  Hart- 
well  ^-  Co.  V.  Paul,  Cook  ^  Co.,  29  Ala. 
141 ;  Matthews,  Finley  ^  Co.  v.  Sands  £f 
Co.,  29  Ala.  136. 

57.  When  a  garnishee's  answer  is 
contested,  an  issue  tendered  by  the 
plaintiff,  averring  "that  the  said  gai'- 
nishee  is  indebted  to  the  said  defendant 
in  attachment,  and  was  at  the  time  of  the 
service  of  the  garnishment,"  is  suffi- 
cient.    Harrellv.  PF/ii^man,  19  Ala.  135. 

58.  On  the  trial  of  such  issue,  the 
record  of  a  judgment  recovered  by  the 
defendant  against  the  garnishee,  sub- 
sequent to  the  service  of  the  garnish- 
ment, is  competent  evidence  for  the 
plaintiff,  to  show  the  fact  of  its  recove- 
ry, and  the  time  of  its  rendition.  S.  C, 
20  Ala.  519.. 

59.  The  court  may  instruct  the  jury, 
in  such  case,  that  they  must  find  for 
the  plaintiff,  if  they  believe  that  the 
indebtedness,  on  which  the  judgment 
was  rendered,  existed  prior  to  the 
service  of  the  garnishment.     lb. 

3.  What  may  be  readied  by  Garnishment. 

60.  Such  demands  only  can  be  reach- 
ed by  process  of  garnishment,  as  the 
defendant  in  attachment  might  himself 
recover  in  debt  or  indebitatus  assump- 
sit. Harrell  v.  Whitman,  19  Ala.  135  ; 
Cook  V.  Walthall,  20  Ala.  334  ;  Roby  v. 
Labuzan,  21  Ala.  60;  Self  v.  Kirkland, 
24  Ala.  275  ;  Lundie  v.  Bradford,  26 
Ala.  512  ;  Hall  v.  Magee  if  Reid,  27  Ala. 
4L4. 


61.  And  such  property  as  would  be 
liable  to  seizure  and  sale  under  exe- 
cution, if  the  sheriff  could  get  posses- 
sion of  it.  Roby  v.  Labuzan,  21  Ala. 
60. 

62.  Two  attachments,  issued  by  a 
justice  of  the  peace,  were  levied  on 
certain  personal  property,  and  plain- 
tiff's attachment  was  soon  afterwards 
levied  by  the  sheriff  on  the  same  prop- 
erty. Several  other  attachments  were 
subsequently  issued  by  the  justice, 
and  were  levied  by  the  constable  on 
the  same  property ;  and  judgments 
having  been  afterwards  rendered  in 
all  the  attachment  cases  pending  be- 
fore the  justice,  the  property  was  sold 
by  the  constable,  and  the  proceeds  of 
sale  paid  over  to  the  justice,  who,  be- 
ing notified  that  plaintiff  claimed  the 
surplus  remaining  in  his  hands  after 
the  satisfaction  of  the  two  attachments 
first  levied,  nevertheless  paid  over  the 
surplus  to  the  junior  creditor,  and  was 
afterwards  summoned  by  process  of 
garnishment.  Held,  that  these  facts 
showed  no  demand  which  could  be 
reached  b}^  process  of  garnishment. 
Cook  V.  Walthall,  20  Ala.  334. 

63.  When  perishable  property  is 
seized  under  a  void  attachment,  and 
sold  under  an  order  of  court,  the  pro- 
ceeds of  sale  cannot  be  subjected  in 
the  hands  of  the  clerk  by  a  creditor 
of  the  defendant  in  attachment.  Lewis 
V.  Dubose  cy  Co.,  29  Ala.  219. 

64.  Before  the  service  of  the  gar- 
nishment, the  garnishee  had  shipped 
to  New  Orleans  a  lot  of  cotton  belong- 
ing to  the  defendant  in  attachment,  to 
be  reimbursed  from  the  proceeds  of 
sale  for  advances  previously  made  by 
him  to  the  defendant ;  and  after  the 
service  of  the  garnishment,  but  before 
answer,  the  cotton  was  sold,  and  the 
proceeds  paid  to  the  garnishee,  who 
retained  the  amount  due  him  for  ad- 
vances, and  paid  the  surplus  to  one 
claiming  to  be  a  transferree  of  the  de- 
fendant. Held,  that  the  plaintiff  was 
not  entitled  to  judgment  on  tliis  an- 
swer.    Roby  V.  Labuzan,  21  Ala.  60. 

65.  Garnishee  answered,  that  he 
would  have  been  indebted  to  the  de- 
fendant in  a  larger  amount  than  plain- 
tiffs judgment,  but  before  the  service 
of  the  summons  one  H.,  who  held  a 
note  against  said  defendant  for  a  sum 
larger    than    garnishee's    debt,  pro- 
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posed  to  sell  said  note  to  him,  and  he 
consented  to  take  it  to  tlie  extent  of 
his  indebtedness  to  the  defendant,  tlic 
amount  of  which  was  not  then  ascer- 
tained ;  that  the  note,  having  been 
mislaid,  was  to  bo  delivered  to  him 
when  found,  but  nothing  was  said 
about  an  endorsement,  and  that  the 
note  was  endorsed  and  delivered  to 
him  after  the  service  of  the  summons, 
the  endorsement  being  antedated  to 
correspond  with  the  agreement.  Held, 
that  plaintiff  was  entitled  to  judgment 
on  this  answer.  Self  v.  Kirkland,  24 
Ala.  27.5. 

66.  Where  a  garnishee  answered, 
that  the  defendant  in  attachment  had 
furnished  him,  during  the  year  pre- 
vious to  the  service  of  the  summons, 
with  .^150  in  money,  and  had  given 
him  his  note  for  $51  ;  that  he  agreed, 
in  consideration  of  said  note  and 
mone3^  to  enter  a  tract  of  land  at  the 
land-office  for  said  defendant,  and  sub- 
sequently filed  a  land  warrant  in  said 
office,  to  be  located  for  said  defendant ; 
that  one  of  the  officers  doubted  v/heth- 
er  the  location  could  be  made  in  the 
form  desired,  and  this  caused  a  delay 
in  the  location  ;  and  that,  after  the 
service  of  the  summons,  he  made  no 
further  eiiort  to  have  the  location 
made,— held,  that  plaintiff  was  not  en- 
titled to  judgment  on  this  answer. 
Lundie  v.  Bradford,  26  Ala.  512. 

67.  Where  the  garnishees  answered, 
that  the  defendant  in  attachment,  be- 
ing indebted  to  their  firm  in  the  sum 
of  §2,000,  agreed  to  serve  them  as 
book-keeper  for  the  year,  at  a  salary 
of  $1,500,  payable  monthly;  that  he 
was  to  receive  in  money  only  enough 
to  pay  the  necessary  expenses  of  his 
family,  and  the  residue  of  his  salary 
was  to  be  applied  to  the  liquidation  of 
his  said  debt ;  and  that  they  had  paid 
him  $500,  which  was  a  reasonable 
sum,  for  his  family  expenses, — held, 
that  no  judgment  could  be  rendered 
against  the  garnishees  on  this  answer. 
Hall  V.  Ma  gee  ^-  Reid,  27  Ala.  414. 

68.  Money  in  the  hands  of  a  toll- 
gate  keeper,  belonging  to  an  incorpo- 
rated plank-road  company,  may  be 
subjected  by  process  of  garnishment. 
Central  Plank-Road  Co.  v.  Sammons  k 
Dotes,  21  Ala.  380. 

69.  Money  in  the  hands  of  the 
drawee  of  a  bill  of  exchange,  may  be 


reached  by  garnishment,  at  any  time 
before  the  acceptance  of  the  bill. 
Sands  ^  Co.  v.  Matthevj.i,  Finleij  ^  Co., 
27  Ala.  3'J'J.  (Overruling  Con-noleij  v. 
Cheesboroiigh,  21  Ala.  166.) 

70.  A  debt  duo  by  judgment  may  be 
reached  by  a  garnisiimcnt  issuing  from 
the  same  court ;  and  tlie  payment  of 
the  money  under  execution,  after  ser- 
vice of  the  garnishment,  is  no  defense 
to  the  garnishee.  Skipper  v.  Foster,  29 
Ala.  330. 

71.  The  salary  of  a  police  officer 
cannot  be  reached  by  process  of  gar- 
nishment against  the  municipal  corpo- 
ration.'  Mayor  of  Mobile  v.  Rowland  ^ 
Co.,  26  Ala.  498. 

4.   Judgment    against    Garnishee,    and 
Payment  thereof. 

72.  When  a  garnishee  submits  to 
answer,  he  continues  before  the  court, 
the  suit  not  being  terminated  by 
judgment  against  the  defendant,  for 
the  purpose  of  receiving  its  judgment 
on  his  answer  ;  and  the  mere  refusal 
of  a  motion  for  jiidgment  on  the  an- 
swer, before  the  plaintiff  has  obtained 
a  judgment  against  the  defendant, 
does  not  discharge  him.  Bosticick  ^ 
Kirkland  v.  Beach,  18  Ala.  80. 

73.  If  the  record  shows  that  a  judg- 
ment has  been  rendered  against  the 
defendant  in  attachment,  and  that  the 
garnishee,  being  summoned  by  the  pro- 
per officer,  admitted  an  indebtedness 
to  said  defendant  which  could  be  re- 
covered in  debt  or  indebitatus  assump- 
sit,— this  is  sufficient  to  sustain  a 
judgment  against  the  garnishee,  al- 
though his  answer  is  not  set  out  at 
length,     lb: 

74.  If  the  record  does  not  show  that 
the  plaintiff  has  obtained  judgment 
against  the  defendant  in  attachment, 
the  judgment  against  the  garnishee 
will  be  reversed  on  error.  Case  ^-  Pate 
V.  Moore,  21  Ala.  758. 

75.  Where  the  judgment  against  the 
defendant  is  void  for  want  of  jurisdic- 
tion, there  can  be  no  valid  judgment 
against  the  garnishee.  Matthews.  Fin- 
ley  if  Co.  V.  Sands  c^  Co.,  29  Ala.  136  ; 
Flash,  Hartwell  c)*  Co.  v.  Paul,  Cook  &■ 
Co.,  29  Ala.  141. 

76.  Judgment  by  default  cannot  be 
entered  against  a  garnishee,  until  the 
fourth  day  of  the  term  to  which  he  is 
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summoned ;  but  this  rule  does  not 
apply,  where  the  garnishee  himself 
brings  the  case  to  the  circuit  court, 
by  appeal  or  ctri!eo>-ari  from  a  justice 
of  the  peace.  Case  5f  Pate  v.  Moore,  21 
Ala.  758. 

7t.  Nor  can  a  final  judgment  by  de- 
fault be  rendered  against  him,  until  a 
set.  fa.  on  the  judgment  nisi  has  been 
duly  executed  and  returned  by  the 
sheriff  of  the  county  in  which  he  re- 
sides, or  in  which  he  was  summoned. 
Morris  v.  Russell,  20  Ala.  357  ;  Wood  v. 
Russell,  22  Ala.  645. 

78.  A  judgment  cannot  be  rendered 
against  an  executor  or  administrator, 
at  the  suit  of  a  judgment  creditor  of  a 
legatee  or  distributee,  until  the  estate 
has  been  finally  settled.  Moore  if 
Lyons  v.  Stairiton,  22  Ala.  831. 

79.  The  judgment  must  be  rendered, 
in  such  case,  in  the  name  of  the  plain- 
tiff of  record,  and  not  in  the  name  of 
the  real  owner  of  the  judgment ;  yet, 
where  the  affidavit  for  the  garnish- 
ment is  properly  made  by  the  real 
owner,  and  the  original  judgment 
is  correctly  described,  the  judgment 
against  the  garnishee  will  be  corrected 
on  error,  and  rendered  in  the  name  of 
the  plaintiff  of  record.  Jackson  v. 
Shipman,  28  Ala.  488. 

80.  Under  the  Georgia  statute  of 
1822,  (Prince's. Digest,  3'7,)  the  record 
of  the  garnishment  case  consists  only 
of  the  affidavit  and  summons,  the  re- 
turn of  the  officer,  the  answer  of  the 
garnishee,  and  the  judgment  thereon 
rendered  against  him  ;  but  neither  the 
original  judgment,  of  wdiich  satisfac- 
tion is  sought,  nor  the  execution  there- 
on issued,  constitutes  any  portion  of 
the  garnishment  suit,  unless  incorpo- 
rated into  the  judgment  against  the 
garnishee,  or  made  part  of  the  record 
by  bill  of  exceptions.  Gwni  v.  Hoicell, 
27  Ala.  G63. 

81.  When  a  judgment  debtor  is  sum- 
moned by  process  of  garnishment  at 
the  suit  of  his  creditor's  creditor,  and 
pays  the  amount  of  the  judgment  to 
the  attaching  creditor,  he  may  avail 
himself  of  the  j)ayment  by  motion  to 
enter  satisfaction  of  the  judgment 
against  him.  Hagadon  t.  Campbell,  2i 
Ala.  375. 

82.  Plaintiff,  having  undertaken  for 
valuable  consideration  to  pay  all  de- 
fendant's debts,  afterwards  commenc- 


ed suit  by  attachment  against  one  of 
his  creditors,  and  summoned  defend- 
ant as  garnishee  ;  and  defendant  suf- 
fered judgment  to  be  entered  against 
him,  on  which  an  execution  was  after- 
w^ards  issued.  Held,  that  the  execu- 
tion could  not  be  superseded,  and  sat- 
isfaction of  the  judgment  be  entered, 
on  proof  of  this  agreement.  Maithcics 
V.  Robinson,  20  Ala.  130. 

As  to  the  effect  and  validity  of  a 
judgment  against  the  garnishee,  as 
against  a  transferree  of  the  debt  who 
was  not  summoned,  vide  infia,  88-90. 

5.  Sunwions   of  Transferree,  and  subse- 
quent Proceedings. 

83.  If  the  answer  of  the  garnishee 
discloses  the  fact  that  the  debt  has 
been  transferred,  or  that  another  per- 
son claims  an  interest  in  it,  such  per- 
son must  be  summoned  to  contest 
with  the  attaching  creditor  his  right 
to  it.  Connoleijv.  Cheesboroug}t,21  Ala. 
166  ;  Easlon  v.  Lowerij,  29  Ala.  454. 

84.  If  the  garnishee  answers,  that, 
being  indebted  to  defendant,  he  exe- 
cuted certain  bills  of  exchange,  pay- 
able at  a  future  day  to  a  third  person, 
which  the  defendant  accepted  in  dis- 
charge of  his  indebtedness,  and  that 
he  had  never  been  notified  of  their 
transfer, — the  pajee  of  the  bills  must 
be  summoned,  if  the  plaintiff  wishes  to 
contest  the  actual  ownership  of  the 
debt.  Andrews  v.  Union  Bank  of  Ten- 
nessee, 21  Ala.  576.  # 

85.  On  the  trial  of  an  issue  between 
the  plaintiff  and  such  transferree,  the 
former  is  entitled  to  open  and  close 
tke  argument,  although  the  issue  is 
so  framed  that  the  latter  is  made  to 
affirm  the  validity  of  the  alleged  trans- 
fer. Gradifs  Adm'r  v.  Hammond,  21 
Ala.  427. 

86.  After  the  plaintiff  has  sho'^ii 
that  the  money  once  belonged  to  the 
defendant  in  attachment,  it  is  compe- 
tent for  the  claimant  to  show  that  its 
ownership  was  changed  before  the 
service  of  the  garnishment,  and  that 
he  has  become  entitled  to  it ;  and  any 
evidence,  tending  to  establish  this 
fact,  is  admissible  for  him.  Brooks  v, 
Hildreth  ^-  Moseleij,  22  Ala.  469. 

87.  Where  the  garnishee  received 
the  money  from  the  defendant  in  at- 
tachment, to  be  handed  over  to   the 
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claimant,  wlio  had  incurred  a  liability 
for  him  which  would  lorm  a  Hnllicient 
consideration  for  a  promise  of  indem- 
nity on  his  part ;  and  the  claimant 
afterwards  assented  to  tiie  payment, 
and  requested  the  garnishee  to  hold 
the  money  for  him,  and  the  latter 
promised  to  do  so,  the  claimant  is  en- 
titled to  the  money.     lb. 

88.  If  the  garnishee  answers,  ad- 
mitting an  indebtedness  by  note  to  the 
defendant,  but  not  disclosing  the  fact 
that  he  has  been  notified  of  the  trans- 
fer of  the  note,-  the  payment  of  the 
judgment  rendered  against  him  does 
not  discharge  him  from  liability  to  the 
real  owner  of  the  note  ;  but,  where 
two  joint  makers  of  a  note  are  thus 
summoned,  and  one  discloses  the  fact 
that  they  have  been  notified  of  its 
transfer,  the  transferree  will  be  estojo- 
ped  from  setting  up  any  claim  against 
them,  if  he  fails  to  appear  and  assert 
his  rights  when  summoned.  Smoot  ^ 
Ketclitun  v.  Eslava,  23  Ala.  659. 

89.  In  a  subsequent  contest  between 
such  garnishees  and  the  transferree, 
evidence  of  the  fact  that  they  paid 
the  money  to  the  clerk  in  court,  who 
immediately  paid  it  back  to  one  of 
them,  as  tlie  attorney  of  the  plaintiff' 
iu  the  judgment,  is  irrelevant.     lb. 

90.  Where  a  note,  given  for  the 
purchase-money  of  land,  is,  by  the  di- 
rection of  the  vendor,  made  payable 
to  a  third  person,  who  had  agreed  to 
advance  tj|e  money  on  it;  and  the 
maker  is  afterwards  summoned  as  the 
debtor  of  his  vendor,  and  suffers  judg- 
ment to  be  rendered  against  him, 
without  the  payee  of  the  note  being 
made  a  party  to  the  proceeding's,— his 
answer  to  the  garnishiiient  is  not  ad- 
missible evidence  for  him,  in  a  subse- 
quent action  by  the  payee  of  the  note. 
McCleUan  v.  Young,  17  Ala.  498. 

91.  Where  a  judgment,  discharging 
the  garnishee,  was  reversed  on  error 
at  the  instance  of  the  plaintiffs,  and 
the  fund  held  subject  to  their  attach- 
ment, which  was  afterwards  found  to 
be  void  on  its  face  for  want  of  juris- 
diction,— held,  that  a  claimant  of  the 
fund,  who  was  a  party  to  the  former 
appeal,  could  not  question  the  validi- 
t}^  of  the  attachment.  Matthews,  Finleij 
^  Co.  V.  Sands  ^  Co.,  29  Ala.  136. 


VII.  Liabilities  forSuixg  out  Attach- 
ments. 

92.  An  action  on  the  case  lies,  to  re- 
cover damages  for  the  wrongfid  or 
vexatious  suing  out  of  an  original  at- 
tachment, without  waiting  for  the  do- 
termination  of  the  attachment  suit. 
Seal/  V.  Greenwood,  21  Ala.  491. 

93.  It  lies  against  an  agent  for  ma- 
liciousl}''  suing  out  an  attachment 
without  authority  from  his  principal, 
before  the  termination  of  the  attach- 
ment suit.  Forrest  v.  Collier,  20  Ala. 
175. 

94.  It  is  not  necessary,  in  such  case, 
to  aver  the  want  of  probable  cause  for 
the  issue  of  the  attachment ;  nor  that 
the  aiiidavio  was  in  writing,     lb. 

95.  An  averment  that  the  writ  was 
sued  out  "wrongfuUj^  fraudulently, 
and  in  order  to  oppress  and  injure 
plaintiff,"  is  equivalent  to  an  averment 
that  it  was  sued  out  maliciously.     lb. 

96.  The  declaration  must  specially 
deny  the  ground  set  forth  in  the  affi- 
davit for  the  attachment.  Tiller  v. 
Shearer,  20  Ala.  '527. 

97.  If  the  writ  was  sued  out  before 
a  justice  of  the  peace  of  another  State, 
the  declaration  must  allege  that  he 
had  authority  by  law  to  issue  attach- 
ments, and  must  connect  the  defend- 
ant with  its  levy.  Marshall  v.  Beiner, 
17  Ala.  832. 

98.  In  an  action  on  the  bond,  to  re- 
cover the  damages  actually  sustained, 
it  is  only  necessary  to  aver  that  the 
writ  was  wrongfully  sued  out.  Dick- 
son V.  Bachelder,  21  Ala.  699. 

99.  When  an  attachment  is  sued 
out  against  a  merchant  on  the  ground 
of  fraud,  the  loss  of  probable  profits, 
consequent  upon  the  seizure  of  his 
goods,  although  it  does  not  furnish 
the  measure  of  damages  in  an  action 
on  the  case,  is  a  circumstance  for  the 
consideration  of  the  jury,  in  arriving 
at  a  correct  conclusion  as  to  the  injury 
sustained.  Donnell  v.  Jones,  17  Ala. 
689. 

100.  The  injury  to  his  credit  and 
business  as  a  merchant  constitutes  a 
legitimate  ground  of  recovery.  Gold- 
smith, Fovheimer  ^  Co.  v.  Picard,  27 
Ala.  142. 

101.  Reasonable  and  necessary  coun- 
sel fees,  expended  or  incurred  in  the 
defense   of  the   attachment  suit,  may 
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be  proved  and  considered  in  the  as- 
sessment of  damages  caused  by  the 
vexatious  suing  out  of  the  writ.  Mar- 
shall v.  Betncr,\n  Ala.  832. 

102.  They  are  recoverable,  also, 
vrhere  tlie  suit  is  brought  for  the 
wrongful  suing  out  of  the  writ.  Seay 
V.  Greenwood,  21  Ala.  491. 

103.  The  costs  of  the  justice's  court, 
before  whom  the  attachment  was  re- 
turnable, are  recoverable  as  a  part  of 
the  damage  actually  sustained  ;  but 
the  costs  of  the  circuit  court,  to  which 
the  defendant  in  attachment  removed 
the  case  by  appeal,  cannot  be  recover- 
ed, when  it  appears  that-,  after  there 
filing  his  pleas,  he  withdrew  them  for 
a  valuable  consideration  paid  him  by 
plaintiff,  and  suJBfered  judgment  by  7iil 
dicit.     lb. 

104.  The  sureties  on  the  attachment 
bond  are  not  liable  for  the  costs  ac- 
cruing on  the  trial  of  a  claim  suit 
respecting  the  attached  property. 
Thompson  v.  Gates,  18  Ala.  32. 

105.  Nor  for  the  costs  of  the  original 
suit,  to  which  the  attachment  was  an- 
cillary.    White  V.    Wijley,  17  Ala.  167. 

106.  Where  an  attachment  against 
one  partner  is  levied  on  the  goods  of 

<  the  partnership,  and  the  other  part- 
ner, after  recovering  the  goods  in  a 
cldim  suit  under  the  statute,  brings 
an  action  for  damages  against  the 
plaintiff  in  attachment,  counsel  fees 
paid  by  him  in  the  claim  suit  may  be 
taken  into  consideration  by  the  jury 
in  assessing  his  damages.  Roberts  v. 
Heim,  27  Ala.  678. 

107.  When  the  attachment  was  sued 
out  maliciously  and  vexatiously,  vin- 
dictive damages  are  recoverable. 
Marshall  v.  Beiner,l1  Ala.  832  ;  Seaij  v. 
Greenwood,  21  Ala.  491 ;  Roberts  v. 
Heim,  27  Ala.  678. 

108.  A  judgment  on  verdict  for  the 
defendant  in  attachment  does  not 
estop  the  attaching  creditor,  when 
sued  for  damages,  from  proving  that 
his  debt  was  actually  due  :  such  evi- 
dence is  admissible,  to  show  probable 
cause,  and  thus  rcpell  the  presump- 
tion of  malice.  Marshall  V.  Betuer,!'! 
Ala.  832. 

109.  Nor  is  such  judgment  conclu- 
sive evidence,  in  a  subsequent  suit  on 
the  bond,  that  the  attachment  was 
wrongfully  sued  out.  Sackett  ^  Shel- 
ton  v.McCord,  23  Ala.  851. 


110.  But  a  judgment  for  the  claim- 
ant of  the  property  attached,  on  atrial 
of  the  right  of  property,  is  conclusive 
on  the  attaching  creditor,  in  an  action 
for  damages  by  the  claimant,  that  the 
defendant  in  attachment  had  no  in- 
terest in  the  property.  Roberts  v. 
Heim,  27  Ala.  678. 

111.  Where  the  attachment  was 
sued  out  as  ancillary  to  an  action 
against  the  deiendant  therein,  as  en- 
dorser of  a  promissory  note  on  which 
suit  had  previously  been  instituted 
against  the  maker,  with  a  return  of 
7ion  est  inventus,  the  proceedings  in 
the  suit  against  the  maker,  although 
not  sufficient  to  fix  the  liability  of  the 
endorser,  are  admissible  evidence  in 
mitigation  of  damages.  White  v.  Wyley, 
17  Ala.  167. 

112.  Where  the  attachment  was 
sued  out  by  the  defendant  as  agent  of 
another,  he  may  show,  in  mitigation 
of  damages,  that  he  was  plaintiff's 
surety  on  a  stay-bond  in  the  original 
suit,  and  that  plaintii!'  was  about  to 
remove  his  property  from  the  State. 
Forrest  v.  Collier,  20  Ala.  175. 

113.  A  fraudulent  assignment,  made 
by  the  plaintiff  three  days  after  the 
defendant  had  sued  out  an  ancillary 
attachment  against  him,  is  no  defense 
to  an  action  for  the  vexatious  suing 
out  of  the  writ,  unless  the  fraudulent 
intent  existed  at  the  time  the  attach- 
ment was  sued  out.  Donnell  v.  Jones, 
17  Ala.  689. 

114.  But  a  deed  of  trust,  executed 
by  the  plaintiff  before  the  issue  of  the 
attachment,  is  admissible  evidence  for 
the  defendant  ;  also,  any  evidence 
tending  to  show  that  it  was  fraudulent, 
or  that  it  was  part  of  a  plan  to  enable 
plaintiff  to  dispose  of  his  property 
fraudulently,  or  that  he  was  in  embar- 
rassed circinnstances  at  the  time  of  its 
execution,  or  that  the  property  con- 
veyed by  it  was  subsequently  run  off 
by  the  beneficiary  to  another  State. 
Yarbrough  v.  Hudson,  19  Ala.  653. 

115.  Evidence  of  the  fact  that,  at 
the  time  defendant's  attachment  was 
levied,  another  attachment  against 
plaintiff  was  in  the  hands  of  the  sheriff, 
and  was  levied  on  the  same  property, 
is  not  admissible  for  defendant ;  but 
he  may  show  the  issue  of  another 
attachment,  and  notice  thereof  to  him- 
self, previous  to  the  issue  of  his  own, 
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as  tending   to  rebut  the  presumption 
of  malice.     lb. 

IIG.  Although  thedefcnflantSjWlicn 
sued  as  partners,  cannot  be  held  re- 
sponsible for  the  separate  act  of  one 
partner,  in  procuring  the  levy  of 
another  attachment,  in  favor  of  another 
creditor  ;  yet,  where  the  attachment, 
on  which  the  action  is  founded,  by  tlie 
sheriff's  return  thereon  endorsed, 
shows  tliat  tlie  goods  had  been  first 
taken  under  the  other  attachment,  the 
plaintiff  may  sliow  that  the  goods 
Avere  more  than  sufficient  to  satisfy 
that  attachment,  and  may,  for  this  pur- 
pose, introduce  the  attachment  and 
levy.  Goldsmith,  Forcheimer  ^'  Co.  v. 
Picanl,  27  Ala.  142. 

117.  Evidence  of  the  fact,  that  one  of 
the  defendants  agreed  to  find  proper- 
ty on  which  a  levy  might  be  made,  if 
another  creditor,  whose  attachment 
was  first  in  the  sheriff's  hands,  Avould 
yield  the  preference  to  their  attach- 
ment, is  admissible  for  plaintiff,  as 
tending  to  show  that  said  defendant 
was  active  in  causing  the  levy.     lb. 

118.  Evidence  of  the  jjlaintiff's  gene- 
ral credit  and  reputation  is  not,  it 
seems,  admissible  for  him,  luitil  it  has 
been  assailed,     lb. 

119.  Where  the  declaration,  in  debt, 
proceeds  on  a  bond  given  for  an 
ancillary  attachment,  while  the  bond 
set  out  on  oyer  is  for  an  original  at- 
tachment, the  variance  is  immaterial. 
Dickson  V.  Bachelder,  21  Ala.  699. 

120.  Xor  is  it  a  material  variance, 
that  the  bond  set  out  in  the  declara- 
tion alleges  that  the  attachment  was 
sued  outby  "i?o6er^  Cornell  and  Charles 
Cornell,"  in  a  suit  brought  by  them  as 
partners,  while  the  bond  set  out  on 
oyer  recites  that  the  attachment  was 
sued  out  by  "John  J.  Steiner,  at  the 
suit  of  Robert  Cornell  and  Charles 
Cornell,"  &c.     lb. 

121.  In  debt  on  an  attachment  bond, 
if  the  plaintiff  recovers  less  than  five 
dollars  damages,  he  is  nevertheless 
entitled  to  full  costs.  3IcAllister  v. 
McDow,  26  Ala.  453. 

122.  A  plea  averring  that  the  at- 
tachment "was  not  sued  out  wrong- 
fully, maliciously,  or  vexatiously,  or 
without  reasonable  or  probable  cause," 
presents  a  substantial  defense  to  an 
action  on  the  case,  and  is  not  demur- 
rable.   Marsliall  v.  Betner,  17  Ala.  832. 


ATTORNEY-AT-LAW. 
I.  Appointmknt  and  Authority. 

If.    COMI'KNSATION,  AND   FeES. 

III.  Competency   as  Witness  ;   and 

HEREIN,    OF     rRIVILEO?:D    COMMU- 
NICATIONS. 

IV.  Duties  and  Liabilities  ;  and 
HEREIN,  OF  Actions  a^gainst 
Attorneys. 


I.  Appointment  and  Authority. 

1.  Conceding  that  an  attorney  has 
no  authority  to  employ  another  attor- 
ney to  act  for  his  client ;  yet,  if  he 
soon  afterwards  informs  his  client  of 
such  unauthorized  employment,  and 
the  latter  does  not  dissent  from  it, 
these  facts  are  proper  to  be  submitted 
to  the  jury,  in  an  action  by  the  second 
attorney  to  recover  his  fees,  to  enable 
them  to  determine  whether  the  client 
did  not  assent  to  such  employment. 
King  V.  Pope,  28  Ala.  602. 

2.  An  attorney  may  submit  to  arbi- 
tration the  matters  involved  in  a  pend- 
ing lawsuit,  and  consent  of  record 
that  the  award  may  be  made  the  judg- 
ment of  the  court.  Beverly  v.  Stephens, 
17  Ala.  701. 

3.  An  attorney's  authority  does  not 
cease  with  the  rendition  of  judgment, 
but  continues  for  the  purpose  of  con- 
trolling the  yjrocess  for  its  collection  ; 
and  hence  the  lien  of  an  execution 
may  be  lost,  by  the  attorney's  order  to 
the  sheriff',  without  instructions  from 
his  client,  to  postpone  the  sale  of 
property  levied  on,  and  to  allow  the 
property  to  remain  in  the  possession 
of  the  defendant  in  execution.  Albert- 
son,  Douglass  (.y  Co.  V.  Goldsby.  28  Ala. 
711. 

4.  When  an  attorney  has  appeared 
in  the  primaiy  court,  without  objec- 
tion,hisauthority  cannotbe  questioned 
in  the  appellate  court.  3Ioore  v.  Eas- 
/e;/,  IS  Ala.  619. 

5.  Conceding  that  attorneys  have 
power  to  bind  their  clients  by  written 
admissions  as  to  the  facts  of  the  case  ; 
yet,  where  such  admissions  are  made 
improvidently,  or  through  mistake, 
the  court  may  relieve  against  them,  by 
means  of  its  coercive  powers  over  its 
own  officers,  and  may  set  them  aside 
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upon  such  terms  as  will  meet  the  jus- 
tice of  the  particular  case.  Harvey 
and  Wife  v.  Thorpe,  28  Ala.  250. 

6.  AVhere  an  admission  of  record  is 
made  bj'  counsel  in  the  primary  court, 
for  the  purpose  of  obviating  the  ne- 
cessity of  proof,  it  will  be  presumed 
that  he  had  authority  to  make  it,  and 
the  admission  cannot  be  withdrawn  in 
the  appellate  court.  Montgomerij  v. 
G<y/iHH,  24Ala.  568. 

7.  When  an  appeal  is  taken  by  "the 
solicitor  of  the  complainants,"  some 
of  whom  were  infants  suing  by  their 
next  friends,  it  is  not  valid  so  far  as 
the  infants  are  concerned  ;  but,  as  to 
the  adult  complainants,  the  authorit}' 
of  their  solicitor  will  be  presumed. 
Riddle  v.  Hanna,  25  Ala.  484. 

8.  When  an  appeal  is  sued  out  by 
an  infant  in  his  own  name,  and  errors 
are  assigned  by  attorney,  on  the  fact 
of  such  infancy  being  brought  to  the 
knowledge  of  the  court  by  affidavits, 
the  appeal  will  be  dismissed  on  motion. 
CooJc  V.  Adams,  27  Ala.  294. 

9.  A  party  has  the  constitutional 
right  to  appear  in  propria  persona,  and 
is  not  compelled  to  employ  counsel  to 
conduct  his  suit.  May  ^'  Tindal  v. 
Williams,  17  Ala.  23. 

II.   COMPEXSATION,   AND    FeES. 

10.  The  attorney  of  the  successful 
party,  and  not  the  party  himself,  is  en- 
titled to  the  tax-fee.  Gillisv.  Holly,  16 
Ala.  653. 

11.  A  contract,  by  which  an  attor- 
ney is  to  collect  money  for  his  client, 
and  for  his  services  "to  retain  t^yenty 
per  cent,  on  the  sums  collected,  or  be 
paid  §200,  as  he  shall  elect,"  is  void 
for  champerty.  Elliott  v.  McClelland, 
17  Ala.  206. 

12.  So,  where  the  client  gives  his 
note  for  services  to  be  rendered,  and, 
at  the  same  time,  executes  anotlier  in- 
strument, agreeing  to  give  the  attor- 
ney one  half  of  the  damages  that  may 
be  recoveredj^the  note  and  agreement 
form  but  one  contract,  and  are  both 
champertous.  Dumas  v.  Smith,  17 
Ala.  305. 

13.  A  contract,  by  which  an  attorney 
agrees  to  indemnify  his  client  against 
all  liability  in  a  pending  suit,  or  to  re- 
fund liis  fee,  extends,  it  valid,  only  to 
such  liabilities  as   the   law  would  re- 


cognize and  enforce  ;  and  if  the  client 
sutfers  judgment  to  be  rendered 
against  him,  in  favor  of  another  attor- 
ney whom  he  had  never  employed,  for 
professional  services  in  the  same  suit, 
he  cannot  resort  to  his  contract  of  in- 
demnity.   Lindsey  v.  Jones,  23  Ala.  835, 

in.  Competency  as  Witness  ;  and 
HEREIN,  OF  Privileged  Communications. 

14.  On  grounds  of  public  policy,  an 
attorney  may  be  a  witness  for  his 
client,  when  he  has  no  other  interest 
in  the  event  of  the  suit  than  such  as 
concerns  his  fees,  and  they  are  not 
contingent  in  their  nature.  Quarles  v. 
Waldron  and  Wife,  20  Ala.  217. 

15.  The  rule  which  protects  pro- 
fessional communications,  is  founded 
in  public  policy,  and  extends  to  all  in- 
formation acquired  by  an  attorney 
from  his  client,  touching  matters  that' 
come  within  the  ordinary  scope  of 
professional  employment ;  but,  where 
two  contracting  parties  employ  an 
attorney  to  draw  np  their  contract, 
and  make  their  communications  to  him 
in  the  presence  of  each  other,  each 
thereby  waives,  as  against  the  other, 
his  right  to  treat  those  communica- 
tions as  confidential,  and  each  is  en- 
titled, in  asserting  his  rights  under 
the  contract,  to  a  disclosure  of  its 
stipulations  from  the  attorney.  Parish 
V.  Gates,  29  Ala.  254. 

TV.  Duties  and  Liabilities;  and  herein, 
OF  Actions  against  Attorneys. 

16.  An  action  on  the  case  lies  against 
an  attorney,  for  his  negligence  and 
want  of  skill,  in  the  preparation  of  an 
affidavit  for  an  attachment,  or  of  the 
attachment  itself,  whereby  his  client 
suffers  an  injury.  Walker  v.  Goodman 
,)■  Mitchell,  21  Ala.  647. 

17.  The  action  also  lies,  for  negli- 
gently "dismissing  the  levy  of  an  at- 
tachment," and  for  "releasing  and  re- 
linquishing all  liens  which  had  accru- 
ed by  reason  of  such  levy,"  whereby 
his  client  "lost  her  demand  and  the 
means  of  recovering  the  same."     lb. 

18.  Although  an  action  cannot  be 
maintained  against  an  attorney,  for 
failing  to  pay  over  money  collected 
for  his  client,  until  there  has  been  a 
demand  ;  yet,  the  client  cannot  invoke 
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this  principle,  to  excuse  his  own  ladies 
in  failing  to  make  tlic  demand  within 
a  reasonable  time.  Kimbro  v.  Waller, 
21  Ala.  37G. 

19.  To  such  an  action,  an  attorney 
may  plead  the  statute  of  linjitations. 

20.  A  replication  to  such  plea,  aver- 
ring "that  the  money  was  collected  by 
defendant,  as  an  attorney-at-law,  in 
the  State  of  Tennessee  ;  that  no  de- 
mand was  made  of  him,  for  said  mo- 
ney, mitil  a  short  time  before  the  com- 
mencement of  this  suit ;  and  that  the 
statute  only  begins  to  run  from  the 
demand,"— is  demurrable.     lb. 

21.  An  attorney  will  be  presumed 
to  have  read  a  declaration,  to  Avhich 
pleas  are  filed  in  the  name  of  the  firm 
of  which  he  is  a  jiartner  ;  and  the  re- 
cord of  the  suit,  in  which  such  pro- 
ceedings were  had,  is  admissible  evi- 
dence against  him,  to  prove  actual 
notice  of  the  plaintiff's  title  as  set 
Gilt  ill  the  declaration.  Parsons  v. 
Boyd,  20  Ala.  112. 


AUDITA  QUERELA. 

See  Supersedeas. 


BAIL. 

(Statutory  Provisions  :  Code,  $;§  2175-91  ;   Clay's 
Digest,  pp.  70-75.) 

I.  Op   the   Affidavit,    Writ,  and 
Bond. 

II.  Of  the  Proceedings  to  Obtain 
Discharge. 

As  to  bail  in  criminal  cases,  see  same 
title  in  Part  I,  p.  11. 


I.  Of  the  Affidavit,  Writ,  and  Bond, 

1.  An  affidavit  to  hold  to  bail  is  suf- 
ficient to  authorize  the  issue  of  ara.sH. 
after  judgment.  Stewart  v.  Canning- 
ham  \-  Rlppetoe,  22  Ala.  626. 

2.  Where  the  writ,  after  command- 
ing the  sheriff  to  take  the  defendant's 
body  to  satisfy  the  plaintiffs  debt  and 
costs,  contains  the   further  direction, 


"and  that  you  have  tlie  said  moneys 
at  our  next  circuit  court,  to  render  to 
the  said  plaintiifs,  for  tlieir  damages 
and  costs  aforesaid,"  the  latter  direc- 
tion is  mere  surplusage,  and  does  not 
vitiate  the  writ.     lb.       t 

3.  In  debt  on  a  prison-bounds  bond, 
assigning  breaches,  it  is  a  good  plea  by 
the  surety,  that  the  delttor  surrender- 
ed himself  to  tlie  jaihjr,  witliin  sixty 
days  Irom  the  date  of  the  l)ond,  hav- 
ing committed  no  escape  in  the  mean- 
time.    Harlan  v.  Thompson,  20  Ala.  94. 

4.  In  an  action  agahist  a  sheriff  and 
his  sureties,  for  the  escape  of  a  debtor 
in  custody  under  bail  process,  an  alle- 
gation that  the  writ  was  "marked  and 
endorsed  for  bail,"  is  sufficient  to  show 
that  it  required  him  to  hold  the  de- 
fendant to  bail.  Hutcliisson  v.  Gover- 
nor, 23  Ala.  809. 

II.  Of   the    Proceedings    to    Obtain 
Discharge. 

5.  A  debtor,  in  custody  under  bxiil 
process,  and  wishing  to  discharge 
himself  by  rendering  a  schedule  of 
his  property,  may  make  application  to 
any  justice  of  the  peace,  and  the  latter 
is  authorized  to  act  upon  it  alone. 
Hutchisson  v.  Governor,  23  Ala.  809. 
(Overruling  Morroiv  fy  Nelson  v.  Wear 
ver  ^  Froiv,  8  Ala.  295.) 

6.  The  proceedings  to  obtain  a  dis- 
charge, where  the  debtor  was  in  cus- 
tody before  the  Code  went  into  ope- 
ration, but  was  surrendered  by  his 
bail  after  that  time,  must  conform  to 
the  provisions  of  the  Code.  Goldsmith, 
Forckeimer  c^*  Co.  v.  Lang,   25  Ala.  4,86. 

1.  An  affidavit  by  sucli  debtor,  "that 
he  has  no  money,  estate,  or  effects, 
real  or  personal,  in  possession  or  ex- 
pectancy, within  the  State  of  Alabama, 
subject  to  levy  and  sale  by  execution," 
without  adding  "whereby  to  satisfy 
the  debt,"  is  sufficient  under  the  Code, 
but  was  not  sufficient  under  the  former 
law.     lb. 

8.  Where  the  debtor  takes  an  ap- 
peal to  the  circuit  court,  and  gives 
the  bond  required  by  section  2185 
of  the  Code,  he  is  entitled  to  be  dis- 
charged from  custody.  Ex  parte 
Whitehead,  23  Ala.  93. 

9.  When  a  non-resident  is  arrested 
under  a  ca.  sa.,  and  compelled  to  give 
bond  in  order   to   keep   out   of  jail, 
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mandamus  does  not  lie,  to  compel  the 
circuit  court  to  discharge  the  bail. 
Ex  parte  Small,  25  Ala.  72. 


BAILMENT. 

I.  Generally. 

II.  Collateral  Security. 

III.  Common  Carriers. 

IV.  Factors,  and    Commission-Mer- 
chants. 

Y.  Hirers  of  Slates. 
TI.  Innkeepers. 


I.  Generally. 

1.  At  common  law,  a  bailee,  "vdio 
fraudulently  converted  the  deposit, 
was  not  guilty  of  larceny.  Wright  v. 
Lindsay,  '20  Ala.  428. 

y  2.    Unless    he   broke   the  bulk   or 

package,  or  acquired  possession  of  the 
goods  with  intent  to  steal  them.  Spi- 
vey  V.  The  State,  26  Ala.  90. 

,  3.  But,  under   the    statute   of  this 

•  State  respecting  the  stealing  and  in- 
veigling of  slaves,  (Code,  |  3130,)  there 
is  no  exception  in  favor  of  a  bailee. 
lb. 

4.  A  bailment  terminates  when  the 
objects  for  which  it  was  made  are  ac- 
complished, and  it  then  devolves  on 
the  bailee  to  retitrn  the  property ; 
and,  on  his  failure  to  d.o  so,  detinue 
may  be  maintained  against  him  with- 
out a  special  demand.  Lay's  Executor 
V.  Laivson's  Adm'r,  23  Ala.  377. 

5.  If  a  bailee,  asserting  no  title  in 
himself,  restores  the  property  in  good 
faith  to  his  bailor,  in  accordance  with 
the  terms  of  the  bailment,  before  he  is 
notified  that  the  true  owner  will  look 
to  him  for  it,  no  action  can  be  main- 
tained against  him,  for  either  the  prop- 
erty or  its  value.  Nelson  v.  Iverson,  17 
Ala.  216. 

C.  To  enable  a  bailee  to  assert  an 
adveJ-se  possession  against  his  bailor, 
he  must  do  some  open  and  unequivocal 
act  evincing  such  intention,  and  this 
must  be  brought  to  the  knowledge  of 
his  bailor.  Benje  v.  Creash's  Adm'r, 
21^AIa.  1.51 ;  Kni^htv.  Belf,Tl  Ala.  198. 

7.  Tiie  declarations  of  the  mother  of 
an  infant,  while   in  possession  of  a 


slave  as  guardian  or  bailee  of  the 
infant,  cannot  be  received  in  evidence 
to  defeat  his  rights  ;  yet,  if  she  claims 
the  slave  as  his  property,  asserting 
his  title  in  an  open  and  notorious 
manner,  her  acts  and  declarations, 
contemporaneous  with  and  explanato- 
ry of  her  possession,  and  tending  to 
show  that  she  held  the  slave  as  the 
property  of  another,  would  be  com- 
petent evidence.  Nelson  v.  Iverson,  19 
Ala.  95. 

8.  In  detinue  by  the  bailor,  for  a 
horse  which  the  bailee  had  sold  or 
exchanged  without  authority,  the  bailee 
is  a  competent  witness  for  plaintiff, 
his  interest  being  exactly  balanced. 
Oliver  v.  McClellan,  21  Ala.  675. 

9.  In  an  action  against  the  owners 
of  a  steamboat,  to  recover  damages 
for  the  loss  of  a  stage,  which  was  caus- 
ed by  a  collision  between  the  steam- 
boat and  a  ferry-boat  on  which  the 
stage  was  crossing  the  river,  the 
stage-driver,  who  had  the  care  and 
control  of  the  stage  at  the  time,  is  not 
a  competent  witness  for  the  plaintiff 
without  a  release.  Otis  ^'  Jayne  v. 
Thorn,  23  Ala.  469. 

10.  Where  such  action  is  brought 
by  the  owner  of  goods  which  were  on 
the  flat-boat,  and  which  were  damaged 
by  the  collision,  the  owner  of  the  flat- 
boat,  who  had  charge  of  her  at  the 
time  of  the  collision,  is  not  a  compe- 
tent witness  for  the  plaintiff,  and  is 
not  rendered  competent  b}^  section 
2302  of  the  Code.  Owners  of  Steam- 
boat Farmer  v.  McCraw,  26  Ala.  189. 

11.  In  an  action  against  the  hirer  of 
a  slave,  for  negligence,  his  sub-bailee, 
in  whose  possession  the  slave  died,  is 
a  competent  witness  for  him,  unless 
the  complaint  is  so  framed  as  to  au- 
thorize a  recovery  for  the  negligence 
of  such  sub-bailee.  Ala.  ^  Tenn. 
Rivers  Railroad  t^  Co.  v.  Burke,  27  Ala. 
535. 

12.  When  detinue  is  brought  against 
the  bailee  of  a  slave,  his  bailor  is  not 
a  competent  witness  for  him  without 
a  release,  although  the  slave  was 
hired  for  his  victuals  and  clothes  only. 
Nelson  V.  Iverson,  24  Ala.  9. 

13.  A  bailee,  being  responsible  for 
money  rightfully  deposited  with  him, 
may  charge  an  embezzlement  of  it  as 
of  his  own  money,  or  may  prove  an 
embezzlement  of  it  under  an  averment 
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of  tliG  embezzlement  of  his  own  money. 
Firemen's  Insurance  Co.  v.  McMillan, 
29  Ala.  147. 

II.  Collateral  Security. 

14.  If  a  debtor  deposits  with  his 
creditor,  unconditionully,  notes  on  a 
tliird  person  as  collateral  security, 
the  creditor  thereby  acquires  the  con- 
trol and  direction  of  their  collection, 
and  it  becomes  his  duty  to  take  all 
necessary  measures  to  prevent  the 
discharge  of  any  of  the  parties  thereto; 
and  in  such  case,  notice  to  bring  suit 
on  them  should  be  given  to  him, 
Pickens  v.  Yarborough's  Adm'r,  26  Ala. 
417. 

15.  If  the  creditor  receives  the  note 
under  a  special  agreement,  authoriz- 
ing him  to  collect  in  any  other  mode 
than  by  suit,  he  must  be  regarded,  as 
to  all  persons  without  notice  of  the 
extent  of  his  powers,  as  the  general 
holder  ;  and  notice  to  sue  may  then 
be  given  to  him.     lb. 

16.  If  a  creditor  takes  a  note  on  a 
third  person  as  collateral  security  for 
his  debt,  he  is  bound  to  the  use  of  due 
diligence  in  the  collection,  of  it,  and  is 
responsible  to  his  debtor  for  any 
damages  caused  by  his  laches  ;  but,  if 
the  note  is  on  an  insolvent  person,  its 
retention  for  never  so  long  a  period 
will  not  justify  the  inference  of  pay- 
ment of  the  original  debt.  Powell's 
Adm'r  v.  Henry,  27  Ala.  612. 

17.  A  creditor  is  entitled  to  the 
benefit  of  all  securities  placed  by  his 
debtor  in  the  hands  of  a  surety,  to  be 
applied  to  the  payment  of  the  debt. 
Branch  Bank  at  Mobile  v.  Robertson,  19 
Ala.  798  ;  Cullum  v.  Branch  Bank  at 
Mobile,  23  Ala.  797. 

As  to  the  rights  of  sureties,  inter 
sese,  and  against  the  creditor,  to  the 
benefit  of  collateral  securities,  see 
Sureties,  p.  341. 

Ill   Common  Carriers. 

18.  A  common  carrier  may  be  liable, 
by  the  terms  of  his  contract,  or  by 
force  of  a  custom,  for  the  overland 
transportation  of  goods,  after  they 
have  been  landed  at  the  accustomed 
port  of  destination,  to  the  place  where 
the  consignee  usually  receives  goods, 
or  until  delivered  to  him  ;  his  contract. 


therefore,  and  that  of  the  insurer 
against  marine  risks,  are  not  necessa- 
rily co-extensive.  Mobile  Marine  Dock 
^  Mutual  Insurance  Co.  v.  McMillan.  ^ 
Son,  27  Ala.  77. 

19.  Ah  he  is  not  absolved  from  lia- 
bility to  the  owners  of  tlie  goods  by 
the  torts  of  third  persons,  he  has  a 
right  to  maintain  an  action  for  the 
wrong  ;  and  a  recovery  by  him,  for 
the  injury  done  to  the  goods,  is  a  bar 
to  a  subsequent  action  by  the  owner 
for  damages  resulting  from  the  same 
injury.  Owners  of  Steamboat  Farmer 
V.  McCraw,  26  A]a.lS9. 

20.  If  the  several  proprietors  of  dif- 
ferent portions  of  a  public  line  of 
travel,  by  agreement  among  them- 
selves, appoint  a  common  agent  at 
each  end  of  the  route,  to  receive  the 
fare  and  give  through  tickets,  this 
does  not,  per  se,  constitute  them  part- 
ners as  to  passengers  who  purchase 
through  tickets,  so  as  to  render  each 
liable  tor  losses  occurring  on  any  por- 
tion of  the  line.  Ellsworth  v.  Tartt, 
26  Ala:  733. 

21.  The  several  acts  of  congress, 
regidating  the  duties  and  liabilities 
of  steamboats  engaged  in  carrying 
the  mail,  do  not  impose  upon  the 
owners  of  such  boats,  in  favor  of  a 
person  who  contracts  with  them  only 
for  the  diligence  of  a  mandatory,  the 
responsibility  of  common  carriers. 
Haynie  v.  Waring  ^  Co.,  29  Ala.  263. 

22.  A  mandatory,  or  bailee  who  un- 
dertakes to  carrj''  goods  for  another 
gratuitously,  is  hable  only  for  gross 
negligence,     lb. 

IV.    Factors,    and     Commission-Mer- 
chants. 

23.  A  factor,  or  commission-mer- 
chant, has  no  authority  to  pledge  the 
goods  of  his  principal  for  his  own  use  ; 
and  his  pledgee  can  acquire  no  title, 
as  against  the  principal,  although  he 
dealt  with  the  factor  in  ignorance  of 
his  title.  Bott  v.  McCoy  ^-  Johnson,  20 
Ala.  578. 

24.  But  the  factor  himself  cannot 
set  aside  the  contract,  on  account  of 
his  want  of  authority ;  and  a  subse- 
quent purchaser  from  him,  at  a  sale 
made  within  the  scope  of  his  authori- 
ty, acquires  no  better  title  than  he 
himself  had.    lb. 
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25.  A  factor,  who  receives  goods 
from  an  adininistrator,  cannot,  without 
tlie  assent  of  the  administrator,  liold 
them  or  their  proceeds  on  account  of 
advances  made  to  the  decedent  in  his 
lifetime.  Swi'llci/  Sf  Riley  v.  Lyou  ^ 
Baker,  18  Ala.  5.o2. 

2G.  A  want  of  ordinary  care  in  one 
particular,  on  the  part  of  a  warehouse- 
man, does  not  render  liim  responsible 
for  a  loss  occasioned  by  other  inde- 
pendent causes.  Gibson  v.  Hatchclt  Sf 
Brother,  24  Ala.  201. 

27.  Warehouse-men  may  maintain 
assumpsit,  for  cotton  "shipped  by 
them  as  warehouse-men  only,"  and 
not  delivered  to  the  consignees  ;  pro- 
vided, the  contract  was  made  with 
them  personally.  Fry  v.  Carter  ^ 
Hotcell,  25  Ala.  479. 

28.  A  receiving  and  forwarding  mer- 
chant cannot,  unless  under  some  spe- 
cial contract,  custom,  or  usage  of  trade, 
forward  cotton  to  a  port  without  in- 
structions from  his  principal,  and  di- 
rect its  delivery  on  arrival  to  a  com- 
mission-merchant. Love  ^  Co.  V.  Davis, 
25  Ala.  335. 

29.  As  to  the  compensation  which 
a  commission-merchant  may  lawfully 
charge,  see  Broicn  v.  Ilarrison  c^  r\.ob- 
inson,  17  Ala.  774  ;  Swillcij  ^-  Riley  v. 
Lyon  {)•  Baker,  18  Ala.  552. 

Y.  Hirers  of  Slaves. 

30.  When  a  slave  is  hired  for  a  par- 
ticular service,  aiid  is  afterwards  em- 
ploj'ed  in  a  different  service,  whereby 
his  death  is  caused,  the  owner  may  main- 
tain case  or  trover  against  the  hirer. 
Hnoh  V.  Smith,  18  Ala.  338  ;  3Ii/ers  v. 
Gilbert,  18  Ala.  467  ;  Moseley  v.  Wilkin- 
son, 24  Ala.  411. 

31.  And  this,  notwithstanding  the 
death  of  the  slave  was  caused  by  his 
own  disobedience,  or  was  the  result  of 
inevitable  accident.  Hooks  v.  Smith, 
18  Ala.  338 ;  Sean  v.  Marks,  23  Ala. 
532. 

32.  But,  where  the  contract  of  hir- 
ing is  general  inits  terms,  not  restrict- 
ing the  emplo^Muent  of  the  slave  to 
any  particular  business,  the  hirer  has 
the  right  to  employ  him  in  any  busi- 
ness to  Avhich  slaves  are  usually  put, 
not  involving  extraordinary  peril  to 
life  or  limb,  or  to  re-hire  him  to  anoth- 
er to  be  so  employed  ;  and  where  such 


contract  is  in  writing,  its  terms  can- 
not be  varied  by  parof.  Sea i/  v.  Ma rks, 
23  Ala.  532. 

33.  Where  slaves  are  hired  to  work 
at  a  saw  mill,  they  may  be  employed 
in  rafting  logs  down  an  adjacent  river  ; 
that  being,  at  the  time  of  the  hiring, 
and  for  a  long  time  previousl}-,  a  part 
of  the  ordinary  labor  performed  by 
the  hands  at  said  mill.  Nesbitt  v.  Drew, 
17  Ala.  379. 

34.  A  stipulation  in  the  contract, 
that  the  owner  shall  "deduct  or  ac- 
count for  all  time  lost  by  sickness  or 
otherwise,"  being  evidently  intended 
for  the  benefit  of  the  hirer,  must  be 
so  construed  as  to  effectuate  that  in- 
tention ;  and  the  term  "otherwise" 
must  be  talcen  to  refer  to  death  or 
other  cause,  unmixed  with  the  fault 
of  either  party,  by  which  the  slave  is 
rendered  incapable  of  performing  the 
expected  service.     lb. 

35.  In  an  action  against  the  owners 
of  a  steamboat,  to  recover  tlie  value  of 
a  hired  slave  alleged  to  have  been  lost 
by  reason  of  a  breach  of  contract  on 
the  part  of  the  defendants,  the  fact 
that  the  boat,  before  and  at  the  time 
of  hiring,  was  running  as  a  regular 
l^acket  between  Mobile  and  New  Or- 
leans, and  was  so  advertised  in  the 
newspapers,  is  not  conclusive  evidence 
of  a  contract  that  the  boat  should  run 
only  on  that  line  during  the  terra  of 
hiring,  but  is  merely  a  circumstance 
for  the  consideration  of  the  jury  in 
ascertaining  what  the  contract  really 
was.     Myers  v.  Gilbert,  18  Ala.  467. 

36.  It  is  the  duty  of  the  hirer,  under 
a  contract  general  in  its  terms,  to  fur- 
nish the  slave  with  suitable  clothing 
and  provisions,  and  with  medical  at- 
tendance in  case  of  siclcness.  Sims  ^ 
Jones  V.  Knox,  18  Ala.  236  ;  also,  Foster 
V.  Sykes,  23  Ala.  796. 

37.  Cut,  where  the  contract  merely 
specifies  the  agreed  price  and  term  of 
hiring,  and  binds  the  hirer  to  furnish 
the  slave  willi  board  and  clothing,  a 
liability  for  medical  services  cannot  be 
implied.  Sims  fy  Jones  v.  Knox,  18  Ala. 
236. 

38.  The  mere  failure  of  the  hirer  to 
call  in  a  physician  when  the  slave  is 
sick,  although  he  may  not  know  what 
is  the  matter  with  him,  docs  not 
amount  to  negligence.  Ala.  fy  Tcnn, 
Rivers  Railroad  Co.  v.Burke,21  Ala.  535. 
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39.  The  hirer  is  only  resporisiljlc 
for  that  degree  of  care  and  diligence 
■which  the  generality  of  mankind  use 
and  exercise  in  relation  to  their  own 
slaves,  under  similar  circumstances  ; 
and  is  equally  responsible  for  the  same 
degree  of  care  on  the  part  of  his  sub- 
bailee.     Tb. 

40.  As  to  the  liability  of  the  owners 
of  a  steamboat,  for  the  loss  of  a  slave 
who  was  hired  as  a  deck  hand  on  the 
boat,  and  whose  death  was  caused  by 
an  explosion  or  colhsion  occasioned 
through  the  negligence  of  the  officers 
of  the  boat,  see  Walker  v.  Boiling,  22 
Ala.  294;  Cook  <.y  Scott  v.  Parham,  24 
Ala.  21.  (Action  on  the  Case,  7,  8,  9, 
.p.  370.) 

41.  It  is  the  duty  of  tlie  hirer,  in 
the  absence  of  an  express  stipulation 
to  the  contrary,  to  return  tlie  slave  at 
the  termination  of  the  bailment,  and 
his  failure  to  do  so  renders  him  prlma- 
facie  liable  for  his  value  ;  but,  when  it 
is  shown  that  the  slave  died  during 
the  term,  it  devolves  on  the  owner  to 
show  that  the  death  resulted  from  a 
breach  of  duty  on  the  part  of  the 
hirer.  Wilkinson  v.  Moseleij,  18  Ala. 
288. 

42.  On  the  failure  of  the  hirer  to  re- 
turn the  slave  at  the  expiration  of  the 
term,  the  owner  may  either  treat  the 
bailment  as  ended,  and  bring  his  action ; 
or,  where  the  hiring  is  from  year  to 
year,  or  for  a  less  period,  as  continuing 
or  renewed.  Benje  v.  Creagli's  Adin'r, 
21  Ala.  151. 

43.  In  the  absence  of  an  express 
stipulation,  the  owner  delegates  to 
the  hirer  the  same  right  to  punish  and 
correct  the  slave  which  he  himself 
has  ;  but,  if  the  punishment  intiicted 
by  the  hirer,  when  considered  with  a 
just  regard  to  all  the  attendant  circum- 
stances, is  either  cruel  or  barbarous, 
he  becomes  a  trespasser  ab  initio,  and 
is  liable  to  damages  at  the  suit  of  the 
owner.  Nelson  v.  Bondurant,  26  Ala. 
341. 

4-4.  But  the  mere  fact  that  the  slave 
was  tied  when  the  punishment  was 
inflicted,  and  so  secured  as  to  prevent 
resistance  on  his  part,  does  not  affect 
the  rights  or  liabilities  of  the  parties. 
lb. 

4,5.  If  a  hired  slave  runs  away  dur- 
ing the  term,  and  is  committed  to  jail 
as  a  runaway,  it  is  the  dirty   of  the 


hirer  to  pay  the  necessary  jail  fees  ; 
and  if,  on  his  refusal  to  do  so,  the  own- 
er pays  them  at  the  expiration  of  the 
term,  a  cause  of  action  thercVjy  accrues 
against  the  hirer.  Walker  and  Wife  v. 
Smith,  28  Ala.  .509. 

4G.  If  the  owner  retakes  the  pos- 
session of  a  hired  slave  before  the  ex- 
piration of  the  term,  without  the  con- 
sent of  the  hirer,  he  loses  his  right  to 
the  hire.  Ncsbiil  i\  Drew,  17  Ala.  379  ; 
Camp  V.  Dill,  22  Ala.  249  ;  S.  C,  27  Ala, 
553  ;  McNeill  c^  Foriiiss  v.  Easley,  24 
Ala.  456. 

47.  If,  in  such  case,  he  refuses  to  de- 
liver the  slave  on  demand  of  the  hirer, 
the  iact  that  4ie  afterwards  sends  the 
slave  away  alone,  with  instructions 
to  return  to  the  hirer,  (which  instruc- 
tions the  slave  disobeys,)  does  not  ex- 
cuse the  refusal.  IIcNcill  ^  Fornissv. 
Easley,  24  Ala.  456. 

48.  To  make  a  guardian  responsi- 
ble for  the  act  of  his  ward,  in  harbor- 
ing a  hired  slave,  in  must  be  shown  to 
have  been  done  by  his  directions,  or 
with  his  assent  :  the  fact  that  he  had 
previously  allowed  his  ward  to  make 
contracts  relative  to  his  own  proper- 
ty, and  had  refused  to  entertain  a 
proposition  to  rescind  the  contract 
until  he  had  consulted  his  ward,  does 
not  render  him  liable.  Camp  v.  Dill, 
27  Ala.  553. 

49.  Where  two  slaves  are  hired  for 
a  year,  at  a  gross  sum,  the  contract  is 
entire  ;  and  if  the  owner  retakes  the 
possession  of  one  of  them  before  the 
expiration  of  the  term,  witliout  the 
consent  of  the  hirer,  he  cannot  recov- 
er any  part  of  the  hire.  Nesbitt  v. 
Drm-,  17  Ala.  379. 

50.  But,  if  two  slaves  are  put  up 
separately  at  public  auction,to  be  hired, 
and  are  knocked  otf  to  the  same  bid- 
der, who  was  induced  by  the  repre- 
sentations of  the  owner  to  bid  for 
each  imder  the  expectation  that  he 
would  get  both  ;  and  a  single  note  is 
given  for  the  amount  of  the  hire, — the 
tv>-o  contracts  are  not  thereby  so  con- 
solidated, that  a  breach  of  one  would 
warrant  a  rescission  of  both.  Camp  v. 
Dill,  27  Ala.  553. 

51.  If  a  slave  is  hired  for  one  month, 
and  does  not  work  the  full  term,  no 
part  of  the  hire  can  be  recovered  ; 
nor  can  evidence  be  received  of  a  par- 
ticular  usage  to  pay  pro  rata  on  such 
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contract,  since  the  usaje,  if  proved, 
could  not  be  recognized.  Petty  v. 
Gaijh,  25  Ala.  472. 

52.  The  rules  which  govern  other 
contracts,  as  to  the  right  of  rescission, 
and  the  promptness  with  whicli  it 
must  be  sought,  are  equally  applica- 
ble to  contracts  of  hire.  Dill  v.  Camp, 
22  Ala.  549. 

53.  Under  a  promise  to  account  for 
the  hire  of  a  slave,  without  any  stipu- 
lation as  to  the  amount  to  be  paid,  or 
the  time  when  the  hiring  should  ter- 
minate, the  hire  becomes  due  and 
payable  as  it  is  earned,  or,  at  most, 
within  a  convenient  and  reasonable 
time  thereafter.  MMs  Executors  v. 
Sturtevant,  18  Ala.  360. 

54.  If  the  owner  brings  an  action  of 
trover  for  the  conversion  of  a  hired 
slave,  and  damages  are  assessed  to 
him  for  the  value  of  the  slave  at  the 
time  of  conversion,  he  cannot,  after 
receiving  satisfaction  of  the  judgment, 
recover  the  hire  for  the  unexpired 
portion  of  the  term.  Smith  v.  Hooks, 
19  Ala.  101. 

55.  On  the  other  hand,  if  he  receives 
the  stipulated  hire  for  the  entire  term, 
with  full  knowledge  of  the  conversion 
before  the  expiration  of  the  term,  he 
is  estopped  from  afterwards  bringing 
trover.  Moseley  v.  Wilkinson,  24  Ala. 
411. 

VI.  Innkeepers. 

56.  If  a  boarder  at  a  hotel  fails  to 
take  such  care  of  his  watch,  as  a  per- 
son of  ordinary  prudence  should  take, 
the  landlord  is  not  responsible  for  its 
loss.  Chamberlain  ^  Co.  v.  Masterson, 
26  Ala.  371. 

57.  As  to  the  distinction  between 
guests  and  boarders,  and  the  liability 
of  the  landlord  to  each  for  the  loss  of 
goods,     lb. 


BANKRUPTCY. 

I.  Rtghts  of  Assignee  in  Bank- 
ruptcy. 

II.  Rights  op  Bankrupt  ;  and  herein. 
How  HIS  Discharge  may  be  Plead- 
ed, Contested,  or  Avoided. 

III.  Competency  of  Bankrupt  as 
"Witness. 


I.  Rights  op  Assignee  in  Bankruptcy. 

1.  The  assignee  Is  invested  with  all 
the  rights,  title,  and  powers,  in  and 
over  the  assets  of  the  bankrupt,  that 
were  possessed  by  the  bankrupt  him- 
self before  the  discharge,  but  nothing 
more  :  it  was  not  the  design  or  in- 
tention of  the  act  of  congress,  to  en- 
able the  assignee  to  convey  a  legal 
title,  where  the  bankrupt  could  not ; 
consequently,  a  sale  by  the  assignee, 
of  a  chose  in  action,  does  not  author- 
ize the  purchaser  to  sue  on  it  in  his 
own  name.  Camack  v.  Bisquay,  18 
Ala.  286. 

2.  Where  the  assignee  has  neglect- 
ed, for  more  than  five  years,  to  insti- 
tute proceedings  for  the  condemna- 
tion of  the  bankrupt's  interest  in  cer- 
tain trust  property,  which  was  not 
surrendered  in  his  schedule ;  and  in 
the  meantime,  a  creditor  has  ferreted 
out  that  interest,  and  has  obtained, 
after  a  protracted  litigation,  a  decree 
subjecting  it  to  the  satisfaction  of  his 
debt, — the  assignee  will  be  presumed 
to  have  abandoned liis  claim.  Rugely 
^  Harrison  v.  Robinson,19  Ala.  404. 

3.  The  franchise  of  a  toll-bridge  is 
property,  within  the  meaning  of  the 
bankrujjt  law,  and  passes  to  the  as- 
signee. Stewart  ^  Fontaine  v.  Har- 
grove, 23  Ala.  429. 

4.  Property  conveyed  by  the  bank- 
rupt, prior  to  the  filing  of  his  petition, 
by  deed  of  assignment  fraudulent  as 
to  his  creditors,  vests  in  the  assignee, 
unless  the  preferred  creditors  have 
expressly  assented  to  it ;  and  it  is  the 
duty  of  the  bankrupt,  if  he  still  re- 
tains the  possession  of  the  property, 
to  surrender  it  in  his  schedule.  Ash- 
ley's Adm'r  v.  Robinson,  29  Ala.  112. 

II.  Rights  of  Bankrupt  ;  and  herein, 
How  HIS  Discharge  may  be  Plead- 
ed, Contested,  or  Avoided. 

5.  An  execution,  issued  on  a  judg- 
ment which  was  rendered  during  the 
pendency  of  the  proceedings  in  bank- 
ruptcy, but  before  the  debtor  obtain- 
ed his  discharge,  is  mere  voidable, 
and,  until  avoided,  authorizes  the 
creditor  (Clay's  Digest,  256,  |  6)  to  pay 
off  a  debt  secured  by  deed  of  trust, 
and  to  have  the  propertj^  sold  under 
the  deed.     Rodcn  v.  Jaco,  17  Ala.  344. 
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6.  Wliere  the  bankrupt  obtains  his 
discharge  after  tlie  rendition  of  a 
judgment  by  default  against  hiin,  but 
before  the  execution  of  a  writ  of  in- 
quiry, he  cannot  plead,  nor  otherwise 
take  advantage  of  his  discharge,  on 
the  execution  of  the  writ ;  but  he  may 
supersede  and  quash  an  execution  on 
the  judgment.  Ewing  v.  Peck  ^  Clark, 
17  Ala.  33f>. 

7.  lie  cannot,  however,  have  his 
discharge  entered  of  record,  before 
the  plaintiff  has  sued  out  an  execution 
on  the  judgment,  for  the  purpose  of 
preventing  the  issue  of  execution. 
(Chilton  and  Ligon,  JJ.,  dissenting.) 
JBrouni  v.  Branch  Bank  at  Montgomery, 
20  Ala.  420. 

8.  Yet,  where  the  record  does  not 
purport  to  set  out  all  the  evidence, 
and  the  motion  itself  is  wanting,  the 
appellate  court  will  not  presume  that 
an  execution  had  not  been  issued,  nor 
that  the  motion  did  not  allege  that 
fact.  Stewart  Sf  Fontaine  v.  Hargrove, 
23  Ala.  429. 

9.  Bankruptcy  may  be  pleaded  to  a 
sci.fa.  to  revive  a  judgment ;  and  when 
it  is  pleaded  "in  short  by  consent," 
the  appellate  court  will  presume  that 
it  was  well  pleaded.  Duncan  v.  Har- 
grove, 22  Ala.  150. 

10.  A  judgment  quashing  an  execu- 
tion on  the  ground  of  defendant's  dis- 
charge in  bankruptcy,  although  the 
court  may  refuse  to  order  satisfaction 
of  the  judgment  to  be  entered,  or  a 
perpetual  stay  of  execution,  relates 
back  to  the  original  judgment,  and 
vacates  all  process  issued  for  its  satis- 
faction ;  and  if  the  money  has  been 
collected  under  a  phiries  fi.  fa.,  pend- 
ing the  motion  to  quash,  it  may  be  re- 
covered in  an  action  for  money  had 
and  received,  unless  the  party  receiv- 
ing it  can  show  some  equity,  arising 
out  of  the  same  transaction,  which 
will  justify  its  retention.  Ewing  v. 
Peck,  26  Ala.  413. 

11.  Under  a  creditor's  bill,  seeking 
to  condemn  to  the  satisfaction  of  his 
debt  his  debtor's  interest  in  certain 
trust  i^roperty,  which  was  not  surren- 
dered in  his  schedule,  and  to  which 
the  assignee  has  never  asserted  any 
claim,  neither  the  bankrupt  himself, 
nor  the  other  beneficiaries  of  the  trust 
property,  can  set  up  the  discharge  in 
bankruptcy  as  a  defense  to  the  suit. 


Rugelij  ^  Harrison  v.  Robinson,  19  Ala. 
404. 

12.  When  a  bankrupt's  discharge  is 
impeached  for  fraud,  the  facts  relied 
on  to  impeach  it  must  be  stated  with 
certainty  to  a  common  intent.  Stew- 
art ^  Fontaine  v.  Hargrove,  23i\fa.  429. 

13.  A  general  allegation,  that  he 
failed  to  file  a  full  schedule  of  his 
notes  and  accounts,  without  specify- 
ing those  which  were  omitted,  is  de- 
murrable for  want  of  precision  and 
certainty,  and  because  it  is  but  the 
statement  of  a  legal  conclusion,     lb.  ' 

14.  An  allegation,  that  he  had  made 
a  fraudulent  conveyance  of  his  prop- 
erty, without  stating  to  whom  the 
conveyance  was  made,  is  demurrable 
for  the  same  reasons,     lb. 

15.  An  allegation  of  the  fraudulent 
omission  of  a  decree,  which  does  not 
state  the  amount  nor  the  time  of  the 
rendition  of  such  decree,  is  wanting 
in  requisite  certainty  and  precision. 
lb. 

16.  A  plea  by  the  judgment  creditor, 
whose  execution  is  sought  to  be  su- 
perseded, alleging  that  a  lien  was 
created  in  his  favor,  before  the  bank- 
rupt's application  for  the  benefit  of 
the  statute,  by  the  delivery  of  an  exe- 
cution to  the  sheriff  of  a  county  in 
which  the  defendant  had  personal  prop- 
erty, is  substantially  defective,  unless 
it  alleges  that  the  lien  was  continued 
up  to  the  rendition  of  the  decree,     lb. 

17.  An  allegation,  in  a  creditor's 
bill  in  equity,  that  the  bankrupt's  fail- 
ure to  include  in  his  schedule  his  in- 
terest in  certain  trust  property, 
"amounted  in  law"  to  a  fraud  which 
should  vacate  his  discharge,  is  not 
equivalent  to  a  charge  of  fraud  or 
willful  concealment.  Rugehj  c^  Har- 
rison V.  Robinson,  19  Ala.  404. 

18.  The  specifications  of  fraud,  con- 
testing the  bankrupt's  discharge,  of 
which  notice  has  been  served  on  him, 
are  within  the  statute  allowing  amend- 
ments on  terms  after  a  demurrer  has 
been  sustained.  Steicart  ^'Fontaine  v. 
Hargrove,  23  Ala.  429  ;  Ashley's  Adm'r 
V.  Robinson,  29  Ala.  112. 

19.  But  the  refusal  of  the  court  to 
allow  an  amendment,  after  the  case 
has  been  put  to  the  jury,  is  not  revis- 
able  on  error.  Ashley's  Adm'r  v.  Rob- 
inson, 29  Ala.  112. 

20.  The  bankrupt's  failure  to  include 
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in  his  schedule  liis  interest  in  certain 
trust  property,  -vi'luch  was  bequeathed 
to  a  trustee  for  the  use  and  benefit  of 
him  and  his  family,  but  with  a  stipu- 
hxtion  that  it  should  not  be  subject  to 
the  payment  of  his  debts,  does  not 
render  void  his  discharge,  although 
be  has  such  an  interest  in  the  property 
as  may  be  separated  and  subjected 
by  his  creditors  by  bill  in  equity. 
Hugely  Sf  Harrison  v.  Robinson,  19  Ala. 
404. 

21.  The  execution  by  a  voluntary 
bankrupt,  after  the  1st  January,  1841, 
of  a  deed  of  trust  giving  a  preference 
to  some  of  his  creditors,  does  not  in- 
validate his  discharge,  under  the  sec- 
ond section  of  the  bankrupt  law,  un- 
less the  act  was  "done  in  contempla- 
tion of  the  i^assage  of  a  bankrupt 
law."  Pearsall  v.  McCartncii,  28  Ala. 
110. 

22.  The  execution  by  the  bankrupt, 
before  filing  his  petition,  of  a  fraudu- 
lent assignment  which  does  not  come 
within  the  i^rovisions  of  the  second 
section  of  the  law,  does  not,  of  itself, 
affect  the  validity  of  his  discharge  ; 
nor  does  his  omission  to  surrender 
the  property  thus  fraudulently  con- 
veyed, although  he  retahis  possession 
of  it,  necessarily  prove  a  fraud  or  will- 
ful concealment  under  the  fourth  sec- 
tion ;  but  these  facts  are  admissible 
evidence,  when  his  discharge  is  im- 
peached by  a  creditor,  as  affecting  the 
question  of  fraud  or  willful  conceal- 
ment. Ashley's  Adf/n'r  v.  Robimon,  29 
Ala.  112. 

23.  Issue  being  joined  on  an  allega- 
tion that  the  bankrupt  fraudulently 
omitted  and  withheld  monej',  and  the 
defendant  having  introduced  evidence 
showing  that  the  business  in  which 
he  Avas  engaged,  for  several  years 
prior  to  the  filing  of  his  petition  in 
bankruptcy,  was  generally  disastrous 
to  persons  engaged  in  it  at  the  same 
time,  he  cannot  adduce  evidence  as  to 
the  amount  of  losses  sustained  by 
another  person,  who  was  not  at  all 
connected  with  himself.  Edgar  «. 
McArn,  22  Ala.  796. 

24.  But,  after  the  attacking  creditor 
has  proved  that  the  defendant,  before 
filing  his  petition,  had  received  con- 
siderable sums  of  money,  was  engaged 
in  merchandizing,  had  purchased  cot- 
ton, &c.,  defendant  may  show,  in  re- 


buttal, the  general  failure  of  all  those 
who  were  at  that  time  engaged  in  the 
purchase  of  cotton  ;  and  this,  although 
it  is  shown  that  he  sold  his  goods  for 
cash,  while  the  others  had  sold  on  a 
credit.     lb. 

25.  Plaintiff  having  proved  that  the 
defendant,  during  the  three  years  im- 
mediately preceding  the  trial,  which 
was  several  years  after  the  discharge 
in  bankruptcy  was  obtained,  purchas- 
ed a  large  quantity  of  cotton,  defend- 
ant cannot  be  allowed  to  prove,  in  re- 
buttal, that  nine-tenths  of  the  persons 
engaged  in  that  business  at  the  same 
time  were  insolvent,  nor  that  mer- 
chants in  a  neighboring  city  were  in 
the  habit  of  employing  persons,  in  the 
city  in  which  he  lived,  to  buy  cotton 
for  them  on  commission.     lb. 

26.  Evidence  showing  that  the  de- 
fendant was  a  reckless  cotton  buyer, 
is  admissible  for  him.     lb. 

27.  Evidence  of  the  bankrupt's  gene- 
ral good  character  is  not  admissible 
for  him.  Pearsall  v.  McCartney,  28 
Ala.  110. 

28.  The  collection  of  a  judgment  by 
the  bankrupt,  before  or  about  the 
time  of  filing  his  petition  in  bankruptcy, 
is  relevant  and  admissible,  to  sustain 
sa\  allegation  of  the  fraudulent  omis- 
sion or  concealment  of  the  money,  if 
the  circumstances  tend  to  show  that 
he  had  not  parted  with  the  money  at 
the  time  of  his  application  for  the 
benefit  of  the  act ;  aliter,  if  the  money 
was  collected  after  the  institution  of 
the  proceedings  in  bankruptcj'.  Ash- 
ley's AJm'r  V.  Robinson,  29  Ala.  112. 

29.  Under  an  allegation  of  the  fraud- 
ulent omission  of  a  judgment  for 
§122.81,  evidence  cannot  be  received 
of  a  judgment  for  §132.81,  although  it 
corresponds  in  every  other  respect 
with  the  judgment  described.     lb. 

30.  The  bankrupt's  declaration,  at 
the  time  of  purchasing  a  horse,  soon 
after  the  filing  of  his  petition,  that  he 
"wanted  him  to  send  to  North  Caro- 
lina for  four  or  five  negroes  he  had 
hid  out  there,"  is  not  admissible 
evidence  under  an  allegation  of  the 
fraudulent  omission  and  concealment 
of  certain  notes,  accounts,  claims,  "two 
negroes,  Esther  and  Khoda,  and  a 
large  sum  of  money."     Tb. 

31.  A  set-off,  acquired  in  good  faith, 
by  the  maker  against  the  payee  of  a 
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note,  is  not  defeated  by  the  subsequent 
discharge  of  the  payee  as  a  bankrupt. 
Harwell  v.  Sled,  17  Ala.  872. 

32.  Tiie  bankruptcy  of  the  maker  of 
a  note  does  not  suspend  tlie  o'pcration 
of  the  statute  of  limitations.     lb. 

33.  Nothing  less  than  an  express 
promise  will  revive  a  debt  which  has 
been  discharged  by  a  decree  in  bank- 
ruptcy ;  but  it  is  not  necessary  that 
the  words  should  be  spoken  to  the 
creditor  or  his  agent,  although  the 
fact  that  they  were  spoken  to  a  third 
person  may  well  be  considered,  in 
connection  with  the  other  facts,  in  de- 
termining whether  they  amount,  in 
law,  to  an  express  promise.  Evans  v. 
Carey,  29  Ala.  99. 

34.  Where  the  creditor  met  the 
bankrupt,  at  the  house  of  a  common 
relative,  and  refused  to  speak  to  him  ; 
and,  on  the  bankrupt  afterwards  com- 
plaining of  this  to  his  relative,  the 
latter  told  him,  that  the  creditor  "con- 
sidered he  had  treated  him  badly,  in 
permitting  him  to  suffer  largely  as  his 
endorser  in  bank  ;"  at  which  the  bank- 
rupt "seemed  surprised,  and  said  'if 
plaintiff  had  paid  anything  on  account 
of  such  endorsement,  he  was  able  and 
willing  to  pay  it  to  plaintiff,'" — held, 
that  the  words  amounted,  in  law,  to 
an  express  promise,  and,  on  proof  of 
the  payment  by  plaintiff,  avoided  the 
plea  ot  bankruptcy,     lb. 

III.  Competency  op  Bankrupt  as  Wit- 
ness. 

35.  A  bankrupt  may  be  made  a  com- 
petent witness  to  sustain  a  deed  of 
trust  executed  by  him  before  obtain- 
ing his  discharge,  upon  releasing  to 
the  assignee  all  interest  which  he  may 
have  in  the  suit.  Kirksey  v.  Dubose, 
19  Ala.  43. 

36.  A  bankx'upt  is  not  a  competent 
witness  for  his  assignee,  for  the  pur- 
pose of  increasing  the  funds  in  the 
hands  of  the  lattery  but,  when  his  tes- 
timony tends  to  decrease  that  fund,  he 
is  considered  as  swearing  against  his 
interest,  and  is  competent.  Colgin  v. 
Redman,  20  Ala.  650. 
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banks: 

1.  Thecouris  oflhis  State  are  bound 
to  take  judicial  notice,  that  the  assets 
of  the  Stale  iiaiik  and  its  several 
branches  have  been  placed  in  the 
hands  of  coiiimis.sioucrH,  who  are  au- 
thorized to  sell  or  lease  its  real  e^ate, 
and  to  appoint  assistant  commission- 
ers to  aid  in  the  settlement  of  its  af- 
fairs. JJoiifi^lass  if  Easton  v.  Branch 
Bank  at  Mobile,  19  Ala.  6.09. 

2.  The  several  acts  providing  for 
the  settlement  of  the  affairs  of  the 
Planters'  and  ^[erchaiits'  Bank  of  ^lo- 
bile,  are  public  statutes,  which  will  be 
judicially  noticed.  Jcmison  v. P.  if  M. 
Bank,  17  Ala.  754. 

3.  The  trustees  of  said  bank,  ap- 
pointed under  the  act  of  1845,  were 
authorized  to  take  individual  notes  to 
secure  a  balance  due  from  a  suspend- 
ed foreign  bank,  and  to  institute  sum- 
mary proceedings  tliereon.  S.  C,  23 
Ala.  168. 

4.  They  were  also  authorized  to  en- 
ter into  a  contract  with  a  third  person, 
without  the  consent  of  a  bank  debtor, 
to  secure  the  payment  of  a  doubtful 
debt,  and  to  transfer  the  debt  for  that 
purpose  to  such  person.  Saltmarsh-v. 
P.  ^  M.  Bank,  17  Ala.  761. 

5.  The  act  of  1845  is  not  repealed  by 
the  subsequent  act  of  1850,  which  di- 
rected a  sale  of  the  remaining  assets 
of  said  bank  ;  and  a  sale,  pursuant  to 
the  latter  act,  of  notes  then  in  suit, 
does  not  affect  the  further  prosecution 
of  the  suit  for  the  benefit  of  the  pur- 
chaser. Jcmison  v.  P.  ^*  M.  Bank,  23 
Ala.  168. 

6.  The  reversal  by  the  supreme 
court  of  the  judgment  on  quo  icarranto, 
declaring  the  charter  of  said  bank  for- 
feited, does  not  affect  a  suit  previous- 
ly instituted  by  ilie  trustees  against  a 
bank  debtor,  nor  can  he  take  advant- 
age of  that  reversal  to  protect  himself 
against  the  rendition  of  judgment.    lb. 

7.  The  object  of  the  act  of  1843,  for 
the  final  settlement  of  the  affairs  of 
said  bank,  was  to  obtain  a  dissolution 
of  its  charter  according  to  law  ;  and 
although  it  provides  for  the  institution 
of  judicial  proceedings  to  obtain  a 
judgment  of  forfeiture,  and  declares 
that,  "if  no  cause  of  forfeiture  be  found, 
this  act  shall  have  no  force  or  validity,, 
yet    the    bank,  by   surrendering    its 


434 


BANKS. 


[Part  IV. 


charter,  and  accepting  the  provisions 
of  the  act,  mi.i^ht  dispense  with  tlie 
judicial  proceeding,  and  the  State 
might  resume  its  franchises  when 
thus  surrendered.  Savage  if  Darring- 
ton  V.  Wahhe  ^-  Emanuel,  26  Ala.  619. 

8.  The  power  of  sale  conferred  on 
the  trustees  by  the  act  of  1850,  gave 
them,  by  necessary  implication,  the 
authority  to  transfer  negotiable  se- 
curities so  as  to  enable  their  assignee 
to  sue  in  his  own  name.     lb. 

9.  The  provision  contained  in  the 
second  section  of  tlie  said  act,  requir- 
ing the  trustees  to  sell  the  remaining 
assets  "'within  thirty  days  from  the 
first  Monday  in  November  next,"  is 
not  mandatory,  but  merely  directory  ; 
consequently,  a  sale  made  after  the 
expiration  of  the  specified  time  is  suf- 
ficient to  pass  a  good  title  to  the  pur- 
chaser,    lb. 

10.  A  judgment,  obtained  by  said 
bank  before  the  surrender  of  its  char- 
ter, and  afterwards  sold  under  the  act 
of  1850,  is  not  rendered  dormant  by 
the  operation  of  the  several  acts  for 
£he  settlement  of  the  affairs  of  the 
bank,  nor. is  the  purchaser  required 
to  revive  it  by  ftrj.  fa.  DeVendell  v. 
Doe  d.  Hamilton,  27  Ala.  156. 

11.  A  contract,  by  which  the  trus- 
tees obtain  a  bill  of  exchange  from  a 
stranger,  in  exchange  for  a  doubtful 
debt  of  a  larger  amount,  is  not  a  dis- 
count of  the  bill ;  nor  is  it  usurious, 
unless  intended  as  a  mere  device  to 
evade  the  statute.  Saltmarsk  v.  P.  if 
31.  Bank,  11  Ala.  761. 

12.  The  fact  that  a  note,  taken  by  the 
trustees  after  the  surrender  of  the 
bank's  charter,  was  made  "negotiable 
and  payable  at  said  bank,"  does  not 
raise  a  legal  presumption  that  it  was 
discounted,  instead  of  being  taken  in 
settlement  of  an  existing  debt.  Savage 
if  Darrington  v.  Walshe  ^  Emanuel, 
26  Ala.  619. 

13.  In  summary  proceedings  against 
bank  debtors,  by  notice  and  motion, 
the  notice  serves  the  double  purpose 
of  a  writ  and  declaration.  Jemison  v. 
P.  if  M.  Bank.  17  Ala.  754  ;  Stanley  v. 
Bank  of  Mobile,  23  Ala.  652. 

14.  it  therefore  prevents  the  statute 
of  limitations  from  creating  a  bar.  al- 
though the  motion  for  judgment  is 
afterwards  delayed.  Stanley  v.' Bank 
of  Mobile,  23  A\vi.  652. 


15.  Where  such  summary  proceeding 
is  instituted  in  the  name  of  the  Plant- 
ers' and  Merchants'  Bank  of  Mobile, 
since  the  surrender  of  its  charter,  the 
notice  must  show  that  the  suit  was 
instituted  by  the  direction  of  the 
trustees,  or  for  their  use.  Jemison  v. 
P.  if  M.  Bank,  17  Ala.  754. 

16.  The  notice  having  been  held  de- 
fective for  want  of  such  averment,  and 
the  cause  remanded  to  the  primary 
court,  the  notice  may  be  there  amend- 
ed, by  annexing  to  it  the  certificate  of 
the  trustees,  averring  that  the  bank, 
"by  its  trustees  named  in  the  certifi- 
cate hereto  annexed,  appointed  under 
the  act  therein  specified,  will  move," 
&c.     S.  C,  23  Ala.  168. 

17.  The  statutory  certificate,  that 
the  debt  is  really  the  property  of  the 
bank,  is  intended  merely  to  give  the 
court  jurisdiction,  and  cannot  cure  a 
defect  in  the  notice.  S.  C,  17  Ala. 
754. 

18.  But  it  is  proof  of  the  jurisdic- 
tional fact  to  the  end  of  the  suit,  al- 
though the  note  on  wdiich  the  suit  is 
founded  may  be  sold  or  assigned  be- 
fore judgment.     S.  C,  23  Ala.  168. 

19.  Where  suit  is  brought  by  the 
purchaser  of  a  negotiable  note,  at  a 
sale  made  by  the  trustees  under  the 
act  of  1850,  an  allegation  in  the  decla- 
ration, that  the  charter  was  surrender- 
ed, but  continued  bj'  virtue  of  the  pro- 
visions of  the  several  acts  tor  the  set- 
tlement of  the  bank,  is  not,  when  con- 
strued with  reference  to  those  acts, 
repugnant  or  contradictory.  Savage 
^  Darrington  v.  Wahhe  ^  Emanuel,  26 
Ala.  619. 

20.  A  plea  to  such  suit,  averring 
"that  the  charter  of  the  bank  was  not 
forfeited,  and  its  corjaorate  existence 
was  not  dissolved,"  is  demurrable  : 
the  first  allegation  is  no  answer  to  a 
declaration  averring  the  surrender  of 
tlie  charter,  and  the  second  is  of  matter 
of  law.     lb. 

21.  A  plea,  averring  that  the  trus- 
tees "were  not  invested  with  the  legal 
ownership  and  control  of  said  note, 
and  did  not  make  a  legal  transfer  and 
endorsement  of  the  same  to  the  plain- 
tiffs," is  but  the  allegation  of  a  legal 
conclusion,  and  not  of  facts.     76. 

22.  The  same  objection  applies  to 
a  plea,  averring  "that  the  said  bank,  at 
the  date  of  said  note,  had  no  power  or 
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authority  to  make  a  contract,  and  that 
said  note  is  null  and  void."     lb. 

23.  The  State  Baidv  may  sue. in  its 
own  name  on  a  lease  of  its  real  estate, 
when  the  rent  is  reserved  to  it  by  the 
terms  of  tlie  lease,  although  the  de- 
mise is  in  the  name  of  tlie  assistant 
commissioner.  Douglass  If  Easton  v. 
Branch  Bank  at  Mobile,  19  Ala.  659. 

24.  In  a  summary  proceeding  against 
a  bank  debtor,  on  a  note  purporting 
on  its  face  to  have  been  given  for  the 
amount  of  the  maker's  indebtedness 
to  the  bank,  parol  evidence  is  admis- 
sible, to  siiow  that  the  consideration 
was  the  extinguishment  of  the  debt  of 
a  third  person,  and  that  the  proceeds 
were  so  applied.  Murrak  v.  Branch 
Bank  at  Decatur,  20  Ala.  392. 

25.  The  question  whether  the  bank 
exceeded  its  powers,  by  taking  more 
than  legal  int&restin  the  note  sued  on, 
cannot  be  raised-  on  error,  when  the 
only  assignment  of  error  is  the  admis- 
sion of  certain  evidence  touching  the 
consideration  of  the  note.     lb. 

26.  The  Mississippi  statute  of  1840, 
(Hutchinson's  Code,  324,)  which  for- 
bids the  banks  of  that  State  to  "trans- 
fer, by  endorsement  or  otherwise,  any 
note,  bill  receivable,  or  other  evidence 
of  debt,"  is  unconstitutional,  being 
violative  of  the  provision  which  de- 
clares that  no  State  shall  pass  any  law 
impairing  the  obligation  of  contracts. 
Jemison  v.  P.  ^  M.  Bank,  23  Ala.  168. 
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BILL  OF  EXCEPTIONS. 

(Statutory  Provisions  :  Code,  ^§  2353-58  ;  Clay's 
Digest,  307,  ^  6.) 

I.  When  Necessary  or  Proper. 

II.  Execution  and  Contents. 

III.  Construction. 


I.  When  Necessary  or  Proper. 

1.  When  interrogatories  are  filed  to 
a  party  under  the  statute,  and  his 
answers  are  excepted  to,  if  he  wishes 
to  revise  on  error  the  action  of  the 
court  in  sustaining  the  exceptions,  he 
must  reserve  the  question  bj'  bill  of 
exceptions.  Saltmarshv.Bower  &■  Co., 
22  Ala.  221. 


2.  When  it  becomes  necessary,  oji 
account  of  any  decision  of  the  court 
on  the  trial,  for  the  plaintiff  to  suffer 
a  nonsuit,  he  must  reserve  the  point 
by  bill  of  exceptions,  even  when  tlie 
ruling  of  the  court  is  otherwise  dis- 
closed by  th'YT  ecord.  Palmer  v.  Bice, 
28  Ala.  430.  J 

3.  When  a  inll  of  exceptions  is  nec- 
essary in  a  criminal  case,  see  Johnson 
V.  The  State,  29  Ala.  62.  {ante,  p.  18, 
§  12  ;)  and  when  necessary  in  probate 
cases,  see  Crothers  v.  Heirs  of  Ross,  17 
Ala.  816;  Gordon  v.  McLcod,  20  Ala. 
242;  Clack's  Heirs  v.  Clack's  Admr's,  20 
Ala.  461 ;  Croft  v.  Ferrell,  21  Ala.  351  ; 
Smith's  Distributees  v.  King,  22  Ala. 
558  ;  Williams  and  Wife  v.  Gunter,  28 
Ala.  681  ;  Reese  v.  Gresham,  29  Ala.  91, 
{ante,  pp.  126-7,  §|l-5.) 

II.  Execution  and  Contents. 

4.  Under  the  act  of  December  20, 
1844,  it  was  necessary  that  the  record 
should  affirmatively  show  that  the  bill 
of  exceptions  was  signed  by  the  presid- 
ing judge  before  the  adjournment  of 
the  court,  or,  by  consent  of  counsel, 
within  ten  days  thereafter.  Kitchen  v. 
Moye,  17  Ala.  143  ;  Haden  v.  Brown, 
22  Ala.  572. 

5.  When  the  bill  does  not  show  that 
it  was  signed  and  sealed  as  required 
by  the  statute,  the  presiding  judge 
has  no  authority  to  add  to  it,  in  vaca- 
tion, so  as  to  cure  the  defect ;  and  if 
he  does  so,  the  act  is  void.  Kitchen  v. 
Moije,n  Ala.  394. 

6.  But,  when  the  date  of  the  execu- 
tion of  the  bill  does  not  appear  on  its 
face,  an  entry  on  the  minutes  of  the 
term  may  be  looked  to,  to  ascertain 
when  it  was  executed.  Cox's  Adm'r  t. 
Whitfield,  18  Ala.  738. 

7.  Where  the  record  contains  a  bill 
of  exceptions  signed  and  sealed  in 
term  time,  and  also  other  exceptions 
which  are  without  date,  with  nothing 
on  their  face  to  show  when  they  were 
taken,  and  entirely  disconnected  from 
the  first  bill,  but  pur{5orting  to  have 
been  taken  "during  the  further  pro- 
gress of  the  cause,"  the  latter  will  be 
rejected  as  forming  no  part  of  the 
record.  Murrah  v.  Branch  Bank  at  De- 
catur, 20  Ala.  392. 

8.  If  the  bill  of  exceptions  is  not  un- 
der the  seal  of  the  presiding  judge,  it 
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docs  not  conform  to  the  requisitions 
of  the  statute,  and  cannot  be  regarded 
as  any  part  of  the  record.  Floyd  v. 
Fountain,  17  Ala.  700;  Godden  v.  Le- 
Grand,  28  Ala.  1 .58.  (Changed  by  sec- 
tion 2354  of  the  Code.) 

9.  The  addition  of  the  seal  or  scroll 
of  tiie  judge  is  necessary  to  constitute 
a  valitl  bill  in  this  particular,  even 
Avheu  it  purports  on  its  face  lO  have 
been  signed  and  sealed  by  him.  God- 
den V.  LeGrnnd,  28  Ala.  158. 

10.  The  taking  of  a  bill  of  excep- 
tions is  a  "proceeding"  in  the  cause, 
■within  the  meaning  of  the  12th  sec- 
tion of  the  Code  ;  consequent!}',  in  an 
action  commenced  before  the  adoption 
of  the  Code,  although  the  trial  is  had 
since  that  time,  tlie  bill  of  exceptions 
must  be  g-overned  by  the  old  law.     lb. 

11.  Under  the  act  of  1854,  "to  regu- 
late the  sessions  of  the  circuit  and  city 
courts  of  Mobile,"  (Session  Acts  1853- 
4,  p.  92,)  a  bill  of  exceptions,  which  is 
not  reduced  to  writing,  and  presented 
to  the  judge  for  signature,  until  after 
tlie  expiration  of  twenty  days  from 
the  rendition  of  the  judgment,  will  be 
regarded  as  not  presented  until  after 
the  adjournment  of  the  court.  Stein  v. 
McArdle  ty  Waters,  25  Ala.  561. 

12.  When  the  judge  fails  to  act  upon 
the  bill  within  tlie  time  required  by 
law,  although  it  is  otherwise  perfected, 
if  the  failure  is  not  attributable  to  the 
party  excepting,  the  exceptions  may 
be  established  under  the  act  of  1814  ; 
and  this,  notwithstanding  the  bill  is 
afterwards  signed  by  the  judge,  and 
stricken  from  the  record  as  invalid. 
ILiden  v.  Bioivn,  22  Ala.  572. 

13.  It  the  bill  was  not  reduced  to 
Avriting,  and  presented  to  the  judge 
for  signature,  within  the  prescribed 
time,  it  cannot  be  established  under 
the  Code,  upon  jiroof  that  the  cause, 
which  involved  less  than  ^20,  was 
submitted  to  the  judge  for  decision, 
and  was  held  under  advisement  by 
him  ;  that  the  counsel  of  the  party  ex- 
cepting frequently  inquired  of  the 
judge  whether  he  had  decided  it,  and 
was  told  by  him  that  he  had  not  ;  that 
a  judgment  was  afterwards  rendered 
by  liim,  without  notice  to  the  counsel, 
although  they  were  in  daily  attendance 
on  the  court ;  and  that  they  had  no 
notice  whatever  of  the  judgment,  un- 
til  after   the   expiration  of  the  time 


prescribed  for  signing  bills  of  excep- 
tions. Stein  V.  McArdle  ^  Waters,  25 
Ala.  .56 1. 

14.  When  the  bill  of  exceptions 
states  that  the  defendant  "then  read  a 
transcript  in  the  words  and  figures 
following,"  but  the  transcript  itself  is 
not  set  out,  and  the  clerk  certifies  that 
it  is  not  on  tile  in  his  office,  a  transcript 
which  is  afterwards  sent  up  on  certio- 
rari, and  which  cannot  be  identified 
by  any  reference  to  it  in  the  original 
record,  cannot  be  regarded  as  forming 
part  of  the  bill.  Branch  Bank  at  De- 
catur V.  Moseley,  19  Ala.  222. 

15.  Letters,  copied  into  the  tran- 
script as  exhibits,  but  not  made  part 
of  tiie  record  by  appropriate  reference 
in  the  bill  of  exceptions,  cannot  be 
considered  as  any  part  of  the  record. 
Stodder  v.  Grant  ^  Nickels,  28  Ala.  416. 

16.  It  is  incumbent  on  the  party  ex- 
cepting to  set  out  in  his  bill  so  much 
of  the  evidence  as  may  be  necessary 
to  show  that  the  court  erred,  to  his 
prejudice,  in  the  rulings  complained 
of.  Brazier  ^-  Co.  v.  Burt,  18  Ala.  201 ; 
Schooner  Southron  v.  O'Riley,  21  Ala. 
228. 

17.  He  must,  therefore,  when  ex- 
cepting to  the  refusal  of  a  charge  re- 
quested, make  the  record  affirmatively 
show  that  the  charge  was  not  abstract. 
Dent  V.  Portwood,  17  Ala.  242;  Leve- 
retVs  Heirs  v.  Carlisle.  19  Ala.  80  ;  Jones 
V.  Stewart,  19  Ala.  701  ;  Brazier  ^  Co. 
V.  Burt,  18  Ala.  200. 

18.  When  excepting  to  a  charge  giv- 
en, on  the  ground  that  it  was  abstract, 
he  must  set  out  all  the  evidence  oil 
the  point.  Wilson  v.  Calvert,  18  Ala. 
274  ;  Kirkland  v.  Dates,  25  Ala.  465. 

19.  And,  when  excepting  to  a  gene- 
ral charge  in  favor  of  his  adversary, 
he  must  either  set  out  all  the  evidence, 
or  show  that  there  was  conflicting 
evidence  on  the  point.  Gaines  v.  Har- 
vin,  19  Ala.  491  ;  Barnes  £f  Barnes  v. 
Mobley,  21  Ala.  232. 

20.  But,  when  the  record  affirma- 
tivelyshows  error,  a  reversal  neces- 
sarily follows,  unless  all  the  evidence 
is  set  out,  and  shows  that  no  injury 
resulted  from  that  error.  Sackett  Sf 
Shelton  v.  McCord,  23  Ala.  851  ;  3'Ioore 
V.  Clay,  24  Ala.  235  ;  KirJcsey  v.  Dubose, 
19  Ala.  44  ;  Foust  v.  Yielding,  28  Ala. 
658  ;  Hines  and  Wife  v.  Trantham,  27 
Ala.  359. 
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21.  Wliere  a  defaulting-  witness  ap- 
peared, in  answer  to  a  sci.  fa.,  and 
rendered  his  excuse,  and  the  bill  of 
exceptions  stated  that  he  "had  been 
duly  subpoenaed,"  it  is  not  necessary 
that  the  subpoena  should  be  set  out 
in  the  record,  to  enable  the  appellate 
court  to  consider  the  errors  assigned. 
Madin  v.  Wilson,  21  Ala.  670. 

III.  Construction. 

22.  A  recital  in  the  bill  of  excep- 
tions, that  tlie  defendant  offered  evi- 
dence, "to  wliich  the  plaintiff  objected, 
but  his  objection  was  overruled,  and 
he  excepted,"  is  sufficient  to  show 
that  the  evidence  was  actually  given 
to  the  jury.  Yarbrougk  v.  Hudson,  19 
Ala.  653. 

23.  When  the  bill  sets  out  several 
distinct  charges  and  refusals  to  charge 
on  request,  and  concludes  with  the 
words,  "to  which  the  defendant  ex- 
cepted," the  exception  must  be  con- 
strued to  apply  only  to  the  charge  and 
refusal  contained  in  the  paragraph 
immediately  preceding  it.  Andressv. 
Broughton,  21  Ala.  200. 

24.  So,  where  the  bill  set  out  seve- 
ral distinct  rulings  of  the  court  against 
the  appellant,  in  the  rendition  of  judg- 
ment and  the  rejection  of  evidence, 
and  concluded  with  the  words,  '-to 
which  the  defendant  excepted,"  the 
exception  was  construed  as  applying 
only  to  the  ruling  of  the  court  imme- 
diately preceding  it.  Sammis  v.  John- 
son, 22' Ala.  690. 

25.  And  where  it  set  out  a  charge 
requested  by  the  defendant,  and  con- 
cluded with  the  words,  "which  charge 
the  court  refused,  and  the  defendant 
excepted,"  the  exception  was  held  ap- 
plicable only  to  the  refusal  of  the 
charge  asked,  and  not  to  charges 
previously  ■  given.  Agee  ^  Agee  v. 
Medlock,  25  Ala.  281. 

26.  AVhen  the  bill  of  exceptions 
states  that  the  ruling  of  the  court 
"was  objected  to"  at  the  time  it  was 
made  on  the  trial,  this  is  sufficient  to 
show  that  an  exception  was  reserved 
to  the  ruling.  Sackett  Sf  Shelton  v.  Mc- 
Cord,  23  Ala  851. 

27.  Where  the  bill  stated  that  the 
defendants  objected  to  the  reading  of 
a  deposition,  on  the  ground  that  the 
witness  was  incompetent,  and  thenpro- 


ceedod  thus :  "This  objection  was 
overruled;  and  the  defendants,  by 
their  counsel,  then  objected  to  the  en- 
tire deposition,  as  improper  and  ille- 
gal testimony.  This  objection  was 
overruled,  and  the  defendants  except- 
ed,"— lield,  tliat  the  exception  only  re- 
ferred to  the  last  ruling  of  the  court, 
and  did  not  reserve  the  question  of  the 
competency  of  the  witness.  C/iamber- 
lain  ^  Co.  v.  Mastersori,29  Ala.  299. 

28.  Where  the  bill  stated  that  the 
plaintiff  offered  in  evidence  a  certain 
deed,  "to  the  introduction  of  which 
the  defendant  objected  ;  and  the  court 
overruled  the  objection,  and  permitted 
it  to  be  read  to  the  jury  against  the 
objection  of  the  defendant," — held,  that 
no  objection  or  exception  was  reserv- 
ed to  the  ruling  of  the  court.  Gager 
V.  Doe  d.  Gordon,  29  Ala.  341. 

29.  A  bill  of  exceptions  must  be 
construed  most  strongly  against  the 
party  excepting.  Andref^s  v.  Brough- 
ton, 21  Ala.  200  ;  Sammis  v.  Johnson,  22 
Ala.  690  ;  Harris  v.  Rowland's  Adm'rs, 
23  Ala.  644  ;  Furlow's  Adm'r  v.  Merrell, 
23  Ala.  705  ;  Nash  4*  Robinson  v.  Shra- 
der,  27  Ala.  377  ;  Gillespie's  Adm'r  v. 
Burleson,  28  Ala.  552  ;  Perminter  v.  Kel- 
ly, 18  Ala.  716;  Bonnell  v.  Jones,  17 
Ala.  689  ;  Mitchell  v.  Coicsert  and  Wife, 
20  Ala.  186. 

30.  Therefore,  where  it  appears  that 
proper  charges  to  the  jury  were  re- 
quested, and  the  bill  of  exceptions 
does  not  show  that  they  were  refused, 
the  appellate  court  will  presume  that 
they  were  given.  Bonnell  v.  Jones,  17 
Ala.  689. 

31.  Where  the  bill  does  not  show 
whether  a  notice  was  written  or  ver- 
bal, the  appellate  court  will,  if  neces- 
sary, presume  that  it  was  written. 
Harris  v.  Rowland's  Adm'rs,  23  Ala. 
644. 

32.  When  a  paper  is  appended  to 
the  answer  to  an  interrogatory,  and  the 
interrogatory  itself  is  not  set  out  in 
the  record,  it  will  be  presumed  that 
the  answer  was  responsive  to  the 
interrogatory.  Furlow's  Adm'r  v.  Mer- 
rell, 23  Ala.  705. 

33.  In  detinue  bj'  the  husband's  ad- 
ministrator, after  the  death  of  the  wife, 
for  a  slave  bequeathed  to  her,  by  her 
maiden  name,  "entirely  for  her  and 
her  children,"  the  will  was  construed 
to  give  her  a  life  estate  only   if  she 
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was  unmarried  at  the  death  of  the  tes- 
tator, but  an  absolute  estate  jointly 
with  her  children  if  she  was  then  mar- 
ried and  had  children  ;  and  the  record 
contained  no  evidence  of  her  marriage. 
Held,  that  it  must  be  presumed,  against 
the  party  excepting,  that  she  was  then 
unmarried.     lb. 

34.  On  motion  to  amend  or  render 
a  judgment  nunc  pro  tunc,  if  the  min- 
ute entry  recites  that  it  was  made  to 
appear  to  the  court  that  a  judgment 
had  been  duly  rendered  which  the 
clerk  had  omitted  to  enter,  it  will  be 
presumed,  on  error,  that  it  was  made 
to  appear  by  sufficient  legal  evidence, 
unless  the  insufficieucy  of  the  evidence 
is  affirmatively  shown..  Glass  v.  Glass, 
24  Ala.  468  ;  Price  ^  Simpson  v.  Gilles- 
pie, 28  Ala.  279. 

35.  In  an  action  on  an  open  account 
for  work  done,  defendant  proved  an 
agreement,  made  "in  the  spring  of 
1852,"  that  goods  to  be  furnished  by 
him  to  plaintiff's  sons,  who  were  over 
twenty-one  years  of  age,  should  be 
received  in  payment  for  the  work  then 
being  done  ;  and  his  accounts  against 
the  sons,  "for  goods  furnished  in  1 852," 
were  also  produced  and  proved,  but 
were  not  set  out  in  the  record.  The 
court  ruled  out  these  accounts,  and 
the  defendant  excepted.  Held,  that  it 
must  be  presumed,  on  error,  in  favor 
of  the  ruling  of  tlie  primary  court,  that 
some  items  in  the  accounts  were  for 
goods  furnished  to  the  sons  before  the 
making  of  the  agreement  proved.  Nasli 
^  Robinson  v.  S/irader,  27  Ala.  377. 

36.  Where  the  bill  of  exceptions 
stated  that  the  slaves  in  controversy 
were  given  to  the  wife  of  plaintiff's 
intestate  "in  the  fall  of  1833,"  and  that 
a  witness  for  the  defendant,  who  stat- 
ed that  the  slaves  were  delivered  "in 
1833,"  Vv'as  allowed  to  testify  to  decla- 
rations made  by  the  donor  "six  or 
eight  months  afterwards  ;'"  to  which 
ruling  of  the  court  an  exception  was 
reserved, — held,  that  the  appellate 
court  would  presume  that  the  declara- 
tions were  made  prior  to  the  gift.  Gil- 
lespie's AdinW  V.  Burleson,  28  Ala.  552. 

37.  In  detinue  by  husband  and  wife 
jointly,  when  the  record  shows  such 
title  ill  the  wife  as  would  vest  a  chose 
ill  action  absolutely  in  the  husband, 
and  is  silentas  to  the  time  of  the  defend- 
ant's wrongful  taking  and  detention, 


the  appellate  court  will  presume, 
against  the  party  excepting,  that  the 
proof  showed  such  unlawful  taking 
and  detainer  to  have  been  before  the 
marriage.  31itchellv.  Cowsert  and  Wife, 
20  Ala.  186. 

For  analogous  decisions,  as  to  the 
presumptions  which  will  be  indulged 
on  error  in  favor  of  the  ruling  of  the 
primary  court,  see  Error  and  Appeal. 


BILLS  OF  EXCHANGE,  AND 
PROMISSORY  NOTES. 

I.  Form  and  Eequtsites. 

II.  Consideration. 

III.  Construction. 

IV.  Negotiability  and  Transfer. 

V.  Presentation,  and  Acceptance. 

VI.  Protest,  and  Notice  thereof. 

VII.  Actions  on  Notes  and  Bills. 

1.  Against   Whom,  and  by   IVhom, 
an  Action  may  be  Maintained. 

2.  Competency  of  Parties  as  Wit- 
nesses. 

3.  Declaration,  or  Complaint. 

4.  Plea,  or  Defense. 

5.  Damages. 

6.  Judgment. 


I.  Form  and  Requisites. 

1.  A  written  promise  by  one  firm, 
to  pay  a  specified  sum  on  a  day  cer- 
tain,to  the  orderof  another  firm,  which 
has  a  common  partner,  is  not  a  prom- 
issory note  until  assignment ;  but,  when 
assigrued  by  the  latter  firm,  the  as- 
signee must  be  regarded  as  the  real 
payee,  Murdoch  v.  Caruthers,  21  Ala. 
785. 

2.  A  writing  in  these  words,  "By 
the  25th  day  of  December  next  I 
promise  date  to  pay  to  "Wm.II.  Butler 
or  bearer  the  sum  of  one  hundred  and 
interest  from  and  two  dollars  for  value 
rec'd  of  him  this  Feb.  23d,  1850," 
(signed)  "Stephen  Burns,"  is  a  promis- 
sory note  within  the  statute  against 
forgery.  Butler  v.  The  State,  22  Ala. 
43. 

3.  A  writtei)  order,  a;ddressed  to  an 
attorney,  in  these  words,  "Please  pay 
D.  W.  $293.75,  and  all  interest  on  the 
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same,  the  demand  which  I  liave  against 
the  estate  of  D.  Y.,  deceased,"  is  not  a 
bill  of  exchange.  West  v.  Foreman,  21 
Ala.  400. 

4.  A  written  order,  requesting  the 
person  to  wlioni  it  is  addressed  to  pay 
a  specified  sum  out  of  the  proceeds  of 
a  certain  judgirient  when  collected,  is 
not  a  bill  of  exchange.  Gliddon  v. 
McKimtry,  28  Ala.  408. 

5.  To  hold  one  liable  as  the  drawer 
of  a  bill,  his  name  must  be  either  in- 
serted in  it,  or  subscribed  to  it.  May 
^  Bell  V.  Miller  ^  Co.,  27  Ala,  515. 

II.  Consideration. 

6.  The  consideration  of  a  note  may 
be  impeached  without  a  sworn  plea. 
Holt  V.  Robinson,  21  Ala.  106. 

7.  The  note  itself,  which  is  the  foun- 
dation of  the  suit,  imports  a  conside- 
ration, unless  its  execution  is  denied 
by  plea  ;  and  the  fact  that  the  payee, 
who  sues  for  the  use  of  another  per- 
son, "never  was  the  owner  of  the  note, 
and  never  put  it  in  circulation,  nor 
authorized  it  to  be  done,"  does  not  re- 
pel this  presumption.  Bird  v.  Wooley, 
23  Ala.  717. 

8.  When  the  consideration  is  not 
expressed  in  the  note  itself,  parol  evi- 
dence may  be  received,  to  show  what 
the  consideration  was,  and  that  the 
contract,  of  which  the  note  formed  a 
part,  had  been  rescinded.  Newton  v. 
Jackson,  23  Ala.  335. 

9.  Parol  evidence  is  admissible)  to 
show  that  the  consideration  has  failed, 
either  in  whole  or  in  part.  Corbin  v. 
Shtrunk,  19  Ala.  203. 

10.  Where  A.  executed  her  note  to 
B.,  for  services  to  be  rendered  by  him 
as  an  overseer,  but  told  him,  before 
delivering  the  note,  that  she  could 
not  employ  him  unless  he  brought  a 
recommendation  from  C. ;  which  re- 
commendation B.  promised  to  procure, 
but  failed  to  do  so,  and  A.  then  refused 
to  employ  him, — held,  in  an  action  on 
the  note,  that  the  procuring  of  C.'s 
recommendation  formed  a  part  of  the 
consideration  of  the  note ;  that  B., 
having  failed  to  procure  this  recom- 
mendation, was  not  entitled  to  recover  ; 
and  that  parol  evidence  was  admissi- 
ble, to  prove  what  was  said  about  the 
recommendation  before  the  delivery 
of  the  note.    lb. 


11.  Where  a  note  is  given  in  con- 
sideration of  the  payee's  professional 
services  as  an  attorney,  payable  three 
months  after  date,  jfjurol  evidence  ie 
a<lmi8siblc,  to  sliow  tliat  a  portion  of 
the  contemplated  services  were  never 
performed  ;  and  a  recovery  can  then 
be  had  only  for  the  value  of  services 
jierformed.     Lotigv.  Davis,  J  8  Ala.  801. 

12.  In  an  action  on  a  imte  payable 
on  a  day  certain,  and  purporting  to 
have  been  given  in  consideration  of 
professional  services  to  be  rendered 
by  the  payee  as  an  attorney,  parol 
evidence  cannot  be  received,  to  shoAV 
that  the  note  was  not  to  be  paid  unless 
the  attorney  was  successful  in  the 
suit.  West  ^*  West  v.  Kellifs  Executors, 
19  Ala.  353. 

13.  Where  the  consideration  of  a 
note,  which  is  made  payable  "six 
months  after  date,  for  value  received," 
is  the  agreement  of  the  payee  to  jjer- 
form  certain  professional  services  as 
an  attorney  for  the  maker  ;  and  no 
time  is  fixed  for  the  performance  of 
those  services,  parol  evidence  cannot 
be  received,  to  show  that  the  note 
was  not  to  be  paid  until  the  contem- 
plated services  had  been  performed  ; 
nor  can  the  maker  defeat  a  recovery 
on  the  note,  on  the  ground  that  the 
stipulated  services  had  not  been  fully 
performed,  when  the  payee  was  in  no 
default,  but  able,  ready,  and  willing  to 
perform  his  contract.  Walker  v.  Clay 
^  Clay,  21  Ala.  797. 

14.  Parol  evidence  is  admissible,  to 
show  that  the  consideration  of  a  note, 
purporting  to  have  been  given  for  the 
amount  of  the  maker's  indebtedness 
to  the  bank,  was  the  extinguishment 
of  the  debt  of  another  person,  and 
that  the  proceeds  were  so  applied. 
Murrah  v.  Branch  Bank  at  Decatur,  20 
Ala.  392. 

15.  In  an  action  on  a  note  purport- 
ing to  have  been  given  "for  the  rent 
of  land,"  parol  evidence  is  not  admis- 
sible, to  show  that  the  payee  also 
agreed  to  repair  the  fencing  around 
the  land,  and  that,  in  consequence  of 
his  failure  to  do  so,  the  maker's 
crop  was  damaged  bv  the  breaking  in 
of  stock.     Ecans  v.  Bell,  20  Ala.  509. 

16.  Where  a  note  is  signed  by  the 
husband,  with  the  addition  of  the 
words  "acting  trustee,"  parol  evidence 
is  admissible,  to  show  that  its  cousi(i&- 
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ration  and  purpose,  witli  the  charac- 
ter of  the  transiiction.  constitute  it  a 
charge  on  the  separate  estate  of  the 
■wife.  Baker  v.  Grcgoii/  and  Wife,  28 
Ala.  544. 

17.  The  acceptor  of  a  written  order, 
payable  out  of  the  proceeds  of  a  cer- 
tain judgment  when  collected,  may, 
when  sued  by  tlie  payee,  prove  the 
consideration  on  which  liis  acceptance 
was  based  ;  and  may.  for  this  purpose, 
show  that  a  portion  of  the  judgment 
was  not  collected,  and  tliat  the  entire 
amount  collected  was  paid  to  persons 
who  had  prior  claims  on  the  fund. 
Gliddon  v.  McKi.ulnj,  28  Ala.  408. 

18.  When  it  becomes  necessary  to 
prove  the  consideration  of  a  note,  the 
most  regular  mode  of  proceeding  is, 
first  to  introduce  the  note  itself,  and 
then  go  on  to  show  its  consideration. 
Pennington  v.  Woodall,  IT  Ala.  685. 

19.  The  payee  cannotrecover  against 
the  maker  of  a  note,  which  was  given 
in  payment  of  the  debt  of  a  third  per- 
son, and  a  receipt  for  the  pa^'ment 
taken  in  the  name  of  tlie  debtor,  with- 
out proving  the  privily  or  assent  of 
the  debtor.  William.^  x.  Sims,  22  Ala. 
512. 

20.  A  note,  given  in  consideration 
of  professional  services  rendered  by 
an  unlicensed  physician,  is  made  void 
by  statute  ;  yet,  where  a  part  of  the 
consideration  is  the  price  of  the  drugs 
and  medicines  furnished  b}'  him  as  an 
apothecary,  apart  from  his  professional 
business  as  a  physician,  a  recovei-y  may 
be  had  for  them.  Jlulluiul  v.  Adams,  21 
Ala.  680. 

21.  A  recovery  cannot  be  had  on  a 
note  given  for  medical  services  ren- 
dered by  the  payee  as  a  physician, 
unless  it  is  shown  that  he  was  not 
within  the  prohibition  of  the  statute. 
Mai/.s  V.  Williams,  27  Ala.  267. 

22.  When  a  person,  being  about  to 
purchase  a  note,  applies  to  the  maker 
for  information  cdnceining  it,  and  is 
assured  by  the  latter  that  he  has  no 
defense  ag^ainst  it,  this  does  not  estop 
the  maker,  when  sued  by  such  pur 
chaser,  from  setting  up  a  subsequent 
failure  of  consideration.  Maury  v. 
Coleman,  24  Ala.  HSl. 

23.  As  to  what  amounts  to  an  equi- 
table estoppel  in  favor  of  such  pur- 
chaser, see  Lanier  v.  JlilL  25  Ala.  554 ; 
Drake  V.  Foster,  28  Ala.  G49. 


III.   CONSTRUCTIOX. 

24.  A  note, payable  in  "solvent notes 
or  accounts  of  otlier  men,"  is  not  equi- 
valent to  a  note  payable  in  money,  but  is 
a  contract  to  pay  the  specified  sum,  at 
or  before  niaturity.  dollar  for  dollar, 
in  such  solvent  notes  or  accounts  ;  or, 
if  paid  after  maturity,  the  value  in 
money  of  that  amount  of  such  solvent 
notes  and  accounts  at  the  time  of  the 
maturity  of  the  note.  Williams  v. 
Sims,  22  Ala.  512. 

25.  When  a  note  is  payable  at  a 
specified  da^'  for  a  sura  certain,  which 
may  be  discharged  by  the  payment  of 
a  less  sum  at  an  earlier  day,  tlie  great- 
er sum  is  not  in  the  nature  of  a  penal 
ty,  but  is  the  debt  actually  due,  and  is 
recoverable  if  the  less  sum  is  not 
paid  as  stipulated.  Carter  v.  Corley, 
23  Ala.  612. 

26.  When  a  note  is  made  payable 
on  a  specified  day,  and  contains  a 
stipulation  that  it  shall  not  bear  in- 
terest until  another  specified  day  after 
maturit}',  an  action  may  be  maintained 
on  its  non-payment  at  maturit}',  al- 
though the  judgment  will  bear  interest 
from  the  time  of  its  rendition ;  but 
the  judgment  must  be  for  the  princi- 
pal only,  without  interest.  Billings- 
ley's  Adm'i'  V.  Billingsley,  24  Ala.  518. 

27.  The  fact  that  a  note,  taken  by 
the  trustees  ot  a  bank  which  has  sur- 
rendered its  charter  and  is  in  process 
of  liquidation,  is  made  "negotiable  and 
payable  at  said  bank,"  does  not  raise 
a  legal  presumption  that  it  was  dis- 
counted, instead  of  being  taken  in  set- 
tlement of  an  existing  debt.  Savage  Sf 
Darrington  v.  WaJs/ie  ^  Emanuel,  26 
Ala.  619. 

lY.  Negotiability,  axd  Transfer. 

28.  The  negotiability  of  a  note  is 
not  destroyed  by  an  injunction  in 
force  against  its  negotiation.  Winston 
V.  Wesffeldt,  22  Ala.  760. 

29.  The  doctrine  of  lis  pendens  does 
not  apph'  to  negotiable  paper.     lb. 

30.  When  anote is  endorsed  inlilank, 
the  holder  may  fill  it  up  with  any  name 
he  pleases.  Agee  Sf  Agee  v.  Medlock, 
25  Ala.  281. 

31.  An  endorsement,  before  maturi- 
ty, in  these  words,  "I  assign  and  guar- 
anty the  within  note  to  J.  C,  for  value 
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received,"  is  an  absolute,  uiicoMflition- 
al  guaraiit3'  of  tlie  note  at  maturity, 
which  is  an  affirmance  of  tlie  genuine- 
ness of  the  note  and  of  the  prior  en- 
dorsements, and  dispenses  with  the 
necessity  of  notice.  Don/eij  v.  Camp, 
22  Ala.  G59. 

32.  An  endorsement  of  a  hill  or  note, 
after  it  has  been  protested  for  non- 
payment, is  to  be  construed  according 
to  the  intention  of  the  party  making 
it ;  and  if  it  is  clear  that  he  intended 
to  bind  himself  as  a  regular  endorser, 
whose  liability  is  fixed,  he  may  be 
sued  as  such.  [CuiLTOJi,  J.,  dissenting.) 
Hullum  V.  State  Bank,  18  Ala.  805.   ' 

33.  An  endorsement  of  a  note  by 
one  partner,  without  the  consent  of 
his  copartner,  but  in  the  partnership 
name,  and  for  the  benefit  of  a  third 
person,  imposes  no  liability  on  the 
firm.  Lang's  Heirs  v.  Waring,  17  Ala. 
145. 

34.  Delivery  by  the  surviving  part- 
ner, of  a  note  then  assets  of  the  firm, 
which  had  been  endorsed  by  the  de- 
ceased partner  in  his  lifetime,  does 
not  pass  the  legal  title  to  the  purcha- 
ser     Glasscock  V.  Smith,  25  Ala.  474. 

35.  AVhen  a  bill  of  exchange,  en- 
dorsed by  the  payee,  and  accepted  by 
a  firm,  is  put  in  circulation  before  ma- 
turity by  one  of  the  partners,  his  act 
must  be  considered  the  act  of  his  co- 
partners, and  estops  them  from  deny- 
ing the  genuineness  of  the  endorse- 
ment;  and  the  legal  presumption,  in 
such  case,  is,  that  the  acceptors  have 
discharged  the  bill,  and  again  put  it  in 
circulation  for  their  benefit.  Sprague 
fy  Winston  v.  Ziints,  18  Ala.  382. 

36.  If  one  endorses  a  bill  or  note  in 
blank,  and  parts  with  its  possession, 
with  the  view  of  its  being  filled  up 
^nd  made  a  negotiable  security  ;^  and 
it  afterwards  comes,  before  maturity, 
to  the  hands  of  a  hona-fide  holder  for 
valuable  consideration  without  notice, 
the  endorser  cainiot  raise  an  objection 
to  the  authority  of  the  person  by 
whom  the  blank  was  filled.  Robertson 
V.  Smith,  18  Ala.  220. 

37.  An  endorsement  by  one  of  the 
makers  of  a  note,  pnirporting  to  trans- 
fer it  by  written  power  of  attorney  in 
the  name  of  the  payee,  must  be  held 
the  act  of  the  payee  himself.  Garrett 
V.  HoUoway  fy  Malone,  24  Ala.  376. 

38.  A  married  woman  may,  with  the 


assent  of  her  husband,  express  or  ini- 
])!ied,  endorse  a  promissory  note  pay- 
able to  her,  in  her  own  name,  and  con- 
fer a  valid  title  on  her  endorsee  Ro- 
land v.  Logan,  18  Ala.  307;  Krehs  v. 
O'Gradi/,  23  Ala.  720. 

39.  Tlie  genuineness  of  an  endorse- 
ment can  only  be  denied  by  a  sworn 
plea.  Agee  ^  Agee  v.  Medlock,  '^5  Ala. 
281  ;  Suvage  if  Darrington  v.  Walske  ^ 
Emanuel,  26  Ala.  619. 

40.  The  holder  of  endorsed  mercan- 
tile paper,  before  maturity,  is  presum- 
ed to  have  acquired  it  bona  Jide,  and 
for  valuable  consideration  ;  and  is  not 
affected  by  any  set-olf,  or  other  equity, 
existing  against  the  payee  or  other 
intermediate  holder.  Minell  ^  Co.  v. 
Reed,  26  Ala.  730. 

41.  But  an  endorsee,  who  acquires 
a  note  after  maturity,  takes  it  subject 
to  all  defenses,  existing  in  favor  of  the 
maker,  as  against  the  payee  or  other 
party  for  whose  accommodation  it  was 
made.     Glasscock  v.  Smith,  25  Ala.  474. 

42.  An  endorsee,  after  maturity,  of 
a  note  under  seal,  takes  it  subject  to 
all  equitable  defenses  existing  in  favor 
of  the  maker  prior  to  notice  of  the 
assignment,  whether  tliey  grow  out  of 
tlie  same,  or  oiit  of  a  different  transac- 
tion. (Walker,  J.,  dissenting,  held 
that  the  assignee  ought  to  be  protect- 
ed, where  he  acquired  the  legal  title 
by  the  endorsement  without  notice 
of  the  maker's  equity.)  Carroll  v.  Ma- 
lone, 28  Ala.  521. 

43.  If  a  bill  of  exchange  is  endorsed 
for  the  accommodation  of.  the  accep- 
tor, for  the  special  purpose  of  enab- 
ling him  to  obtain  an  extension  of  a 
bank  debt,  and  is  transferred  by  him 
as  collateral  security  for  the  payment 
of  another  pre-existing  debt,  the  credi- 
tor takes  it  with  implied  notice  of  the 
fact  and  purpose  of  the  accommoda- 
tion endorsement,  and  subject  to  any 
defense  which  would  be  available 
against  the  acceptor  himself.  3Ic- 
Kenzie  v.  Branch  Bank  at  Montgomery, 
28  Ala.  606. 

44.  -A  promissory  note,  which  was 
executed  under  such  circumstances  as 
to  constitute  it  a  charge  on  the  sepa- 
rate estate  of  a  married  woman,  may 
be  enforced,  in  equity,  against  her 
separate  estate,  by  an  endorsee  or 
other  transferree.  Baker  v.  Gre2;ory 
and  Wife,  28  Ala.  544. 
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45.  An  assignment  of  a  note,  given 
for  the  ijurchase-money  of  land,  neces- 
sarily operates  as  a  transfer  of  the 
vendor's  lien,  unless  there  is  a  stipn- 
lation  to  tlie  contrarv.  Conner  v.  Banks, 
18  Ala.  42  ;  Kelly  v.' Payne,  18  Ala.  370. 

46.  But  an  assignment  without  re- 
course amounts  to  an  abandonment  of 
the  vendor's  lien,  if  the  parties  intend 
it  so   to  operate.     Griggsby  v.  Hair, 

25  Ala.  327. 

47.  Where  there  are  several  notes, 
which  are  assigned  at  different  times, 
the  assignment  of  each  is,  pro  tanto,  an 
assignment  of  the  vendor's  lien,  unless 
expressly  waived  ;  and  the  liens  of 
the  several  assignees  are  to  be  pre- 
ferred according  to  the  priority  of 
their  assignments,  without  reference 
to  tlie  maturity  of  tlie  notes.     lb. 

48.  If  such  note  is  secured  by  mort- 
gage, an  assignment  of  it  is  an  equita- 
ble assignment  of  the  mortgage  ;  and 
the  mortgagee  then  holds  the  legal  title 
in  trust  for  the  assignee,  who  may 
proceed  in  his  own  name  to  foreclose. 
Center  v.  P.  ^  M.  Bank,  22  Ala.  743. 

49.  But  the  assignee  of  such  note 
cannot  stand  in  a  higher  or  better  po- 
sition than  the  vendor  himself  occu- 
pied. Coster's  Executors  v.  Bank  of 
Georgia,  24  Ala.  37. 

50.  An  endorsee  before  maturity, 
for  valuable  consideration,  and  with- 
out notice,  is  not  bound  by  a  decree 
in  a  chancery  suit  to  which  his  endor- 
ser was  a  party,  although  he  acquired 
the  note  after  the  rendition  of  the  de- 
cree. Winsto7i  V,  Westfeldt,  22  Ala. 
760. 

51.  If  a  debtor  deposits  notes  on  a 
third  person  with  his  creditor  as  col- 
lateral securit}',  either  unconditional)}', 
or  under  a  special  agreement  author- 
izing the  creditor  to  collect  in  any 
other  manner  than  by  suit,  notice  to 
sue  on  them  may  be  given  to  such  credi- 
tor.   Pickens  v.    Yarborougk's  Adm'r, 

26  Ala.  417. 

52.  Where  the  payee  of  a  note,  not 
payable  in  bank,  assigns  it  for  valuable 
consideration,  and  binds  himself  "for 
the  payment  of  the  same  until  paid," 
he  therebj'  waives  the  necessity  of 
suit  against  the  maker  to  the  first 
court,  and  his  liabilit}'  is  complete 
whenever  the  endorsee  shall  have  ex- 
hausted his  legal  remedy  against  the 
maker.     Locket t  v.  Howze,  18  Ala.  613. 


53.  If  the  endorser  waives  suit 
against  the  maker  to  the  first  court  to 
which  it  can  be  brought,  under  the 
apprehension  that  \  he  time  intervening 
between  the  endorsement  and  the 
commencement  of  the  court  is  not  suf- 
ficient to  get  service  of  process,  the 
endorsee  is  not  bound  to  sue  to  the 
next  succeeding  term,  but  only  to 
prosecute  the  maker  to  insolvency  at 
some  time  after  the  expiration  of  the 
period  stipulated  for  delay.  Lodor  v. 
Gayle,  29  Ala.  412. 

54.  In  an  action  against  the  endorser, 
where  the  holder  failed  to  sue  the 
maker  to  the  first  court,  the  excuse 
for  the  failure  must  be  distinctly  aver- 
red, and  not  left  to  implication  :  an 
averment  that  the  court,  to  which  suit 
was  brought,  was  the  first  court  to 
which  it  could  be  brought,  "after  plain- 
tiff, by  prompt  and  diligent  inquiry, 
ascertained  that  the  maker  resided  in 
said  county,"  is  not  sufficient.  Lindsay 
V.  Williams,  17  Ala.  229. 

55.  If  the  holder  is  ignorant  of  the 
maker's  residence,  and  cannot  by  dili- 
gent inquiry  ascertain  it  in  time  to 
sue  to  the  first  court,  this  is  a  sufficient 
excuse  for  his  failure  to  do  so.     lb. 

56.  The  endorser  and  endorsee  may, 
by  subsequent  contract,  rescind  or 
modify  the  endorsement ;  and  such 
subsequent  contract  will  control  the 
endorsement,  so  far  as  the  two  conflict. 
Young  V.  Fuller,  29  Ala.  464. 

V.  Presentation,  and  Acceptance. 

57.  If  the  drawee  of  a  bill  absents 
himself  from  his  place  of  business, 
and  makes  no  provision  for  its  pay- 
ment, a  presentation  to  his  book- 
keeper at  his  place  of  business  is  suf- 
ficient. Branch  Bank  at  Decatur  v. 
Hodges,  11  Ah.  A2. 

58.  Tlie  acceptor  of  a  bill  may  ap- 
point an  agent  to  \)u,y  it,  or  to  refuse 
payment ;  and  a  presentation  to  such 
agent  is  sufficient.  Phillips  v.  Poindex- 
ter,  18  Ala.  579. 

59.  Under  the  provisions  of  the 
Code,  no  right  can  accrue  to  any  one 
from  a  verbal  promise  to  pay  or  ac- 
cept a  bill,  unless  the  party  to  whom 
such  promise  is  made  negotiates  the 
bill  on  the  faith  of  it.  Sands  ^  Co.  v.. 
Matthews,  Finlcy  fy  Co.,  27  Ala.  399. _ 

60.  If  the  drawee  retains    the  bill, 


Part  IV.] 


BILLS  OF  EXCHANGE,  &c. 


443 


for  examination,  by  permission  of  the 
liolder's  agent,  from  Saturday  until 
the  following  Monday,  no  legal  obli- 
gation is  thereby  created  against  him 
as  acceptor,     lb. 

Gl.  The  acceptance  of  a  bill  by  the 
captain  and  master  of  a  steamboat,  in 
his  own  name  as  captain,  does  not 
bind  the  owner  as  acceptor.  May  v. 
Kel/ij  ^  Frazier,  27  Ala.  497. 

62.  When  a  bill  is  directed  to  a 
particular  person,  no  other  person  can 
accept  it,  except  for  honor.     lb. 

G3.  A  bill  of  exchange,  until  accept- 
ed, does  not  operate  as  an  assignment 
of  the  funds  in  the  drawee's  hands  ; 
such  funds  may,  therefore,  be  attached 
by  process  of  garnishment.  Sands  ^ 
Co.  V.  Biattkews,  FinJey  ^-  Co.,  27  Ala. 
399.  (Overruling  Connoley  v.  Chees- 
borough,  21  Ala.  166.) 

64.  An  accommodation  acceptor  of 
a  bill  drawn  by  an  executor,  after 
paying  it,  has  no  claim  against  the  es- 
tate. Kirkman,  Abernatliy  S^Hannav. 
Bcnham,  28  Ala.  501. 

65.  A  right  of  action  for  non-accep- 
tance is  not  waived  by  a  subsequent 
presentation  and  protest  for  non-pay- 
ment. Branch  Bank  at  Decatur  v. 
Hodges,  17  Ala.  42. 

VI.  Protest,  and  Notice  thebeof. 

66.  At  common  law,  the  protest  of 
a  notary  public  was  not  evidence  of 
notice,  although  it  contained  an  aver- 
ment that  notice  had  been  given  ;  but 
the  statute  of  1828  makes  such  aver- 
ment evidence  of  that  fact.  Rires  v. 
Parmley,  18  Ala.  256. 

67.  The  proper  construction  of  this 
statute  is,  that  all  notices  not  sent 
through  the  postoffice,  whether  hand- 
ed to  the  part}' himself  who  is  entitled 
to  it,  or  proyjerly  left  at  his  residence 
or  place  of  business,  are  to  be  deemed 
personal,     lb. 

68.  If  the  notice  is  leftatthepartj-'s 
residence  or  place  of  business,  it  must 
be  shown  to  have  been  left  in  such 
manner,  and  under  such  circumstances, 
as  are  sufficient  to  charge  him  :  when 
leftathis  place  of  business, it.should 
be  delivered  to  his  clerk,  if  any  ;  and 
whcTi  at  his  residence,  to  some  proper 
person  there,  if  any.     lb. 

69.  Where  the  demand  is  made  of 
an  agent,  the.  protest  of  a  foreign  bill 


is   evidence  of  the    fact   of  agency. 
PJullips  V.  Poind exier,  18  Ala.  579. 

70.  A  recital  in  tlie  notary's  protest, 
that  "notice  of  protest  [has  been]  left 
at  the  oflices  of  the  endorsers,"  is  not, 
of  itself,  sufKcient  to  charge  an  endor- 
ser with  notice.  Coster,  Robinson  if 
Co.  ■».  Tliomason,  19  Ala.  717. 

71.  When  a  bill,  endorsed  by  a 
partnership,  is  disiionored  after  the 
dissolution  of  the  iirni,  notice  of  pro- 
test to  any  one  of  partners  is  sufficient 
to  bind  all.     lb. 

72.  Notice  may  be  sent  by  the  no- 
tary through  the  mail,  although  the 
holder  and  the  party  sought  to  be 
charged  reside  in  the  same  place. 
Greene  v.  Farley.  20  Ala.  322. 

73.  W^hen  notice  is  left  at  the  office 
of  an  endorser,  who  is  an  attorney 
and  keeps  no  clerk,  on  the  evening  of 
the  day  on  which  it  is  required  to  be 
given,  the  legal  presunjption  is  that 
he  received  it,  and  it  is  sufficient  to 
charge  him.  Stanley  v.  Bank  of  Mobile, 
23  Ala.  652. 

74.  An  accommodation  endorser 
who  has  received  the  benefit  of  the 
bill,  or  an  endorser  who  has  been  ful- 
ly indemnified,  is  not  entitled  to  notice 
of  protest  for  non-payment.  Holman 
V.  Whiting,  19  Ala.  703. 

75.  An  attorney,  having  recovered  a 
judgment  for  liis  client  against  two 
defendants,  biit  being  unable  to  obtain 
satisfaction  by  legal  process,  accepted 
from  one  of  the  debtors,  in  full  satis- 
faction of  the  judgment,  his  individual 
note  for  about  one  third  of  the  amount, 
with  his  mother  as  endorser,  payable 
in  bank  ;  assigned  the  judgment  to  the 
endorser,  in  accordance  with  the 
debtor's  proposition  to  that  effect,  and 
delivered  the  assignment  to  the  debt- 
or. Held,m  an  action  by  a  second  en- 
dorsee against  the  first  endorser,  on 
demurrer  to  the'  evidence,  that  these 
facts  were  not  sufficient  to  excuse  the 
want  of  notice,     lb. 

76.  The  books  of  a  notary  public, 
in  which  he  keeps  the  minutes  of  his 
official  proceedings,  are  public  records; 
and  the  protest  therein  registered  be- 
ing the  true  and  only  origir;al  protest, 
a  certified  copy  of  it  is  admissible 
evidence.  Phillips  v.  Poindcxter.  18 
Ala.  579. 

77.  In  an  action  against  the  drawer 
or  endorser  of  a  bill,  it  is  incumbent 
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on  the  plaintiff,  as  a  pre-requisite  to 
his  recovery,  lo  prove  due  diligence 
in  ijiviu'^  n'otice.  Ricr.<:  v.  Parmley,  18 
Ala.  256. 

78.  It  is  the  province  of  the  jury  to 
ascertain  the  facts,  while  the  court 
must  determine  their  leg-al  sufficiency 
to  constitute  notice  ;  a  charj^e,  there- 
fore, which  re-fers  it  to  the  jury  "to 
decide  as  to  the  sufficiency  of  the 
notice,"  is  erroneous.  Stanley  v.  Bank 
of  Mobile,  23  Ala.  652. 

79.  In  an  action  against  an  endorser, 
parol  evidence  being  adduced,  in  sup- 
port of  tlie  notary's  certificate  of  no- 
tice, that  he  kept  no  clerk,  and  that 
the  notice  was  left  at  his  office  on  the 
day  of  protest,  the  whole  evidence 
should  be  referred  to  the  jury,  to  de- 
cide whether  notice  was  actually  re- 
ceived,    lb. 

80.  A  witness  cannot  be  allowed  to 
testif}%  "that  tlie  habits  of  business 
and  intimacy  between  himself  and  the 
defendant  were  such,  that  he  had  no 
doubt,  if  said  defendant  had  received 
notice  of  protest  of  said  bill,  it  would 
at  once  liave  been  communicated  to 
witness  ;"  such  a  statement  is  a  mere 
expression  of  opinion.  Coster,  Robin- 
son cy  Co.  V.  Tkoma>:on,  19  Ala.  717. 

VII.  AcTioxs  o>f  Bills  and  Notes. 

1.  Against   Whom,  and  by    Whom,   an 
Action  may  be  Alaintained. 

81.  Under  the  act  of  1828,  the  as- 
signee of  a  promissory  note  ma}' 
maintain  an  action  of  debt  on  it  in  his 
own  name.  Barclay  v.  Moore,  17  Ala. 
634. 

•  82.  The  statute  was  not  intended  to 
limit  the  assignee's  right  of  action  to 
those  cases  only  in  which  the  payee 
could  have  sued,  but  to  confer  upon 
him  the  additional  right  of  suing  the 
maker  in  any  form  of  action  to  which 
the  payee  could  resort.  Mardock  v. 
Carutkers,  21  Ala.  785. 

83.  The  assignee  of  a  note  made  by 
a  firm,  payable  lo  the  order  of  another 
firm,  (the  two  firms  having  a  common 
partner,)  must  be  regarded  as  the  real 
payee,  and  mav  maintain  an  action  in 
his  own  name  against  the  makers,     lb. 

8-4.  The  purciiaser  of  a  negotiable 
note,  at  a  sale  made  by  the  trustees 
of  the    Planters'  and  Merchants'  Bank 


of  Mobile  under  the  act  of  1850,  ac- 
quires the  legal  title  bj'  the  trustees' 
assignment,  and  may  maintain  an  ac- 
tion in  his  own  name.  Savage  ^  Dar- 
rington  v.  Walske  ^  Emanuel,  26  Ala. 
619. 

85.  The  assignee  of  a  written  order, 
addressed  to  an  attorney,  in  these 
words,  "Please  pay  D.  W.  $293.75, 
and  all  interest  on  the  same,  the  de- 
mand which  I  have  against  the  estate 
of  D.  Y.,  deceased,"  cannot  sue  on  it 
in  his  own  name.  West  v.  Foreman, 
21  Ala.  400. 

86.  If  an  agent  lends  the  money  of 
his  principal,  without  authority,  and 
takes  a  promissory  note  for  it,  pa3'able 
to  himself  as  agent,  he  may  maintain 
an  action  on  the  note  in  his  own  name, 
unless  it  is  shown  that  he  has  been  in 
some  way  discharged  from  the  liabili- 
ty thus  incurred.  Bryan  v.  Wilson,  27 
Ala.  208. 

87.  The  holder  of  a  bill,  which  has 
been  endorsed  by  hi.m  to  an  agent  for 
collection,  may,  when^  it  has  been  re- 
stored to  him,  strike  out  his  own  en- 
dorsement, and  sue  in  his  own  name 
as  if  such  endorsement  had  never 
been  made  ;  and  his  possession  of  the 
bill,  in  such  case,  is  ^jresumptive  evi- 
dence that  the  legal  title  is  in  him. 
Phillips  V.  Poindexter,  18  Ala.  579. 

88.  A  party  who  endorses  a  bill 
after  it  has  been  protested  for  non- 
payment may,  if  such  be  his  intention, 
bind  himself  as  a  regular  endorser 
whose  liability  is  fixed,  and  may  be 
sued  as  such.  Hullum  v.  State  Bunk, 
18  Ala.  805.  - 

89.  An  accommodation  endorser  of 
a  bill  of  exchange  is  not  entitled  to  a 
summary  judgment,  on  notice  and 
motion,  against  his  principal.  Stodder 
V.  Cardwell,  20  Ala.  223. 

90.  A  party  who,  for  a  sufficient  le- 
gal consideration,  signs  his  name  to  a 
promissory  note  after  it  has  become 
due,  may  be  declared  against  as  a 
maker.  Tiller  v.  Shearer,  20  Ala.  596. 
(Chilton  and  Ligon,  JJ.,  dissenting.) 

91.  Persons  who  sign  their  names 
to  a  note,  will  be  presumed  to  be  johit 
makers,  in  the  absence  of  anj'thing  to 
the  contrary  on  its  face.  Johnson  and 
Wife  V.  King,  20  Ala.  270. 

92.  But  parol  evidence  is  admissi- 
ble, to  show  the  intention  of  the  par- 
ties at  tlie  time  tl^e  note  was  executed, 
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with  regard  to  tlicir  several  liabilities 
among  tlienisclves,  and  their  relations 
to  the  note.  Branch  Bank  at  Mobile  v. 
Coleman,  20  Ala.  140. 

93.  A  surety,  who  unites  with  his 
principal  in  drawing  a  bill,  and  whose 
liability  is  not  shown  to  be  limited,  is 
liable  as  a  drawer  to  all  the  other 
parties.  Swillei/  ^  Riley  v.  Lyon  If 
Baker,  18  Ala.  .552. 

94.  The  drawer  of  a  bill,  after  be- 
ing discharged  for  want  of  due  pre- 
sentation and  notice,  does  not  become 
liable  to  the  holder  for  money  had  and 
received,  on  account  of  the  drawee's 
subsequent  application  to  his  use, 
without  his  knowledge  or  consent,  of 
funds  previously  placed  by  him  in  the 
hands  of  the  drawee  to  meet  the  bill. 
Smith  V.  Rowland,  18  Ala.  665. 

2.  Competency  of  Parties  as   Witnesses. 

95.  In  an  action  by  an  endorsee 
against  the  maker,  the  payee  is  a  com- 
petent witness  to  impeach  the  validity 
of  -the  bill.  State  Bank  v.  Seawell,  18 
Ala.  616.     {Vide  infra,  101.) 

96.  An  accommodation  endorser 
may,  by  releasing  his  principal,  there- 
by render  him  a  competent  witness  to 
prove  satisfaction  of  a  judgment  ren- 
dered against  such  endorser.  Branch 
Bank  at  Mobile' v.  Coleman,  20  Ala.  140. 

97.  A  partner,  who  executes  a  note 
in  the  name  of  the  partnership,  on 
which  his  copartner  alone  is  sued,  is 
not  a  competent  witness  against  the 
latter.     Barney  v.   Earle,  20  Ala.  405. 

98.  An  agent,  who  executes  a  note 
in  the  joint  names  of  his  principal  and 
himself,  whether  acting  within  or  be- 
yond the  scope  of  his  authority,  is. not 
a  competent  witness  against  his  prin- 
cipal, when  the  latter  is  sued  alone  on 
the  note.     lb. 

99.  The_principal  is  not  a  competent 
witness  for  his  surety,  without  a  re- 
lease, when  the  suretj'  alone  is  sued 
on  the  note.  Garrett  v.  Holloway  if 
Malonet  24  Ala.  376. 

100.  In  an  action  against  the  prin- 
cipal, on  a  note  executed  by  him  in 
this  State  jointly  with  several  sure- 
ties, a  surety  who  is  not  sued  is  a 
competent  witness  for  him.  Atwood's 
Adm'r  V.  Wright,  29  Ala.  346. 

101.  Under  the  Code,  (?  2290,)  the 
transferror,  or  assignor   of  the   note 


sued  on,  is  not  a  coriipctcnt  witness 
for  the  plaintiff.  Hudson  if  Stokes'  v. 
Weir  fy  'lull',  2'.)  Ala.  294. 

3.  Decluralioii,  or  Complaint. 

102.  A  coinpliiint  in  the  form  pre- 
scribed by  11)0  Code,  (p.  551,)  "on 
promissory  note,  by  payee  against 
maker,"  is  suflicientto  supjjort  a  judg- 
ment by  defanjt ;  and  its  legal  effect 
is  tiie  same  as  if  it  contained  an  aver- 
ment, in  express  lerms,  that  the  note 
was  payable  to  tlie  plaintiff.  Letondal 
V.  Hugucnin,  26  Ala.  552. 

103.  In  declaring  against  the  prin- 
cipal, on  a  bill  accepted  by  his  agent, 
the  agent's  aniliorily  to  accept  must 
be  averred  :  it  is  not  sufficient  to  al- 
lege that  he  was  the  agent,  and  as  such 
accepted  for  Ihe  principal.  May  v. 
Kelly  ^  Frazicr,  27  Ala.  497. 

104.  In  declaring  against  an  accep- 
tor, if  the  declaration  avers  that  the 
bill  was  paj'able  at  a  particular  count- 
ing-house, but  not  that  it  was  drawn 
upon  the  defendant,  or  that  he  accept- 
ed it  for  honor,  or  tliat  he  resided  or 
did  business  atsai«l  counting-house,  it 
is  demurrable,     lb. 

105.  In  declaring  on  an  absolute, 
unconditional  guaranty  of  the  payment 
of  a  note  at  maturity,  it  is  not  necessa- 
ry to  aver  or  prove  the  insolvency  of 
the  maker.  Donlnj  v.  Camp,  22  Ala. 
659. 

106.  In  declaring  against  an  endor- 
ser, the  excuse  for  failing  to  sue  the 
maker  to  the  first  court  must  be  dis- 
tinctly averred  :  it  is  not  sufficient  to 
allege,  that  suit  was  brought  against 
the  maker,  to  tlie  first  court  to  which 
it  could  be  brought,  '"after  plaintiff 
ascertained,  by  prompt  and  diligent 
inquiry,  that  he  resided  in  said  coun- 
ty."    Lindsay  v.  Williams,  17  Ala.  229. 

107.  In  an  action  of  debt,  a  count  on 
a  promissory  note  may  be  joined  with 
a  count  on  a  bond.  Barclay  v. Moore, 
17  Ala.  634. 

108.  A  bill  of  exchange  is  not  admis- 
sible evidence,  under  the  common 
counts  in  assumpsit,  unless  its  execu- 
tion is  proved.  May  ij'  Bell  v.  Miller 
if  Co.,  27  Ala.  515. 

1 09.  Semble,  that  a  conditional  promis- 
sory note  is  admissible  evidence,  un- 
der the  common  count  on  an  account 
stated,  on  proof  of  its  execution,  and 
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the    performance    of    tlie    condition. 
Hooper  v.  Eiland,  21  Ala.  714. 

110.  A  bill  of  exchange,  drawn  by 
"Ehenezer  Hearn,"  may  be  given  in 
evidence  under  a  count  on  a  bill  alleg- 
ed to  have  been  drawn  by  '-Ebenezer 
Hearne."  CoMer,  Robinson  ^  Co.  v. 
Thomason,  19  Ala.  717. 

111.  Under  a  declaration  on  a  note 
pa3'able  "one  day  after  date,"  a  note 
pa^^able  "one  day  after,"  the  word 
"date"  being  omitted,  is  competent  evi- 
dence, and  the  omission  will  be  sup- 
plied by  intendment.  White  v.  Word, 
22  Ala.  442. 

112.  Whatever  may  be  the  effect  of 
the  provisions  of  the  Code,  in  dispens- 
ing with  technical  accuracy  and  pre- 
cision in  the  complaint ;  yet,  where 
the  instrument  offered  in  evidence 
varies  from  that  described  in  the  com- 
plaint, the  variance  renders  it  inad- 
missible. May  Sf  Bell  v.  Miller  ^  Co., 
27  Ala.  515. 

4.  Plea,  or  Defense. 

113.  If  the  owner  of  a  promissory 
note  gives  it  up  to  one  of  the  makers, 
with  the  understanding  that  another 
note  is  to  be  executed  in  its  stead, 
this  does  not  discharge  either  of  the 
makers.  Smith  ^*  Garey  v.  Aivbrey, 
19  Ala.  63. 

114.  If  the  word  "paid"  is  written 
across  the  face  of  a  note  by  mistake, 
or  by  one  without  authority,  this  does 
not  discharge  the  maker.  Lowrempr.e 
V.  5e)T(/.  19  Ala.  130. 

115.  The  drawer  or  endorser  of  a 
blank  bill  or  note,Avho  parts  with  its 
possession  with  the  view  of  its  being 
filled  up  and  made  a  negotiable  secu- 
r'lty,  cannot  defend  against  a  honorfide 
holder  for  v  \  uable  consideration  with- 
out notice  bi  !tre  maturit3%on  account 
of  the  want  ot  authority  of  the  person 
by  whom  the  blaidv  was  filled.  Robert- 
son V.  Smith,  18  Ala.  220. 

116.  A  parol  agreement  between 
vendor  and  purchaser,  made  on  dis- 
covering that  the  former  had  no  title 
to  a  ])ortion  of  the  land  conveyed,  to 
the  effect  that  tlie  latter  should  be  dis- 
charged from  the  pa^'ment  of  the 
balance  due  on  the  note  for  the 
purchase-money,  unless  the  vendor 
made  him  a  good  title  to  that  portion 
of  the  land  within  a  reasonable  time, 


constitutes  a  valid  defense  to  an  action 
on  the  note  to  recover  the  balance. 
Hmsey  v.  Roquemore,  27  Ala.  281. 

117.  A  contract  between  endorser 
and  endorsee,  by  which  the  former 
agrees  to  extend  the  statutory  time 
for  the  institution  of  suit  against  the 
maker,  and  to  repay  the  consideration 
in  the  event  the  note  is  proved  to  be 
void  for  fraud,  or  for  want  of  conside- 
ration, or  to  have  been  paid,  or  reduc- 
ed by  sets-off,  imposes  on  him  the 
risk  of  the  specified  defenses  only,  but 
not  that  of  the  statute  of  limitations  ; 
and  if  a  recovery  on  the  note  is  de- 
feated alone  on  the  plea  of  the  statute 
of  limitations,  the  contract  is  no  de- 
fense to  an  action  on  the  endorsement. 
Young  V.  Fuller,  29  Ala.  464. 

118.  The  postponement  of  the  day 
of  payment  of  a  bill  or  note,  by  agree- 
ment between  the  creditor  and  prin- 
cipal debtor,  founded  on  valuable  con- 
sideration, discharges  the  surety, 
without  regard  to  the  time  of  the  ex- 
tension, or  whether  it  has  operated  to 
the  prejudice  of  the  surety  or  not. 
Haden  v.  Brown,  18  Ala.  641. 

119.  But  the  surety  is  not  discharg- 
ed by  the  refusal  of  the  creditor,  on 
his  request,  to  sell  property  conveyed 
by  the  principal  debtor  to  secure  the 
payment  of  the  debt.     lb. 

120.  If  the  surety  on  a  note,  given 
for  the  purchase-money  of  a  slave, 
executes  his  own  note  to  the  payee, 
"in  discharge  of  the  balance  remain- 
ing due,"  and  takes  up  the  original 
note,  he  cannot  defeat  a  recovery  on 
the  new  note,  by  setting  up  fraud  in 
the  sale  of  the  negro,  or  a  breach  of 
the  warranty  of  soundness.  Fluker 
V.  Henry's  AdrnW,  27  Ala.  403. 

121.  The  maker  of  a  promissory 
note,  given  for  the  pi;rchase-money  of 
a  slave,  at  a  public  sale  made  by  an 
administrator  under  an  order  of  court, 
may  set  up  fraud  in  the  sale  as  a  de- 
fense to  an  action  on  the  note.  At- 
wood's  Adm'r  v.  Wright,  29  Ala.  346. 

122.  In  assumpsit  by  the  endorsee 
of  a  promissory  note,  the  fact  that 
plaintiff  is  not  the  owner  of  the  note 
is  not  a  good  defense  under  the  gene- 
ral issue.  Agee  Sf  Agee  v.  Medlock,  25 
Ala.  281. 

123.  A  plea  to  such  action,  averring 
that  .  fjlaintiff  was  not,  at  the  com- 
mencement of  the  suit,  the  legal  owner 
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of  the  note,  only  puts  in  issue  tlic 
genuineness  of  the  endorsement,  and 
must  be  verified  by  affidnvit.     //;. 

124.  The  genuineness  of  an  endorse- 
ment, can  only  bo  denied  by  a  sworn 
plea.  Savage  if  Darririgton  v.  Walshe 
fy  Emanuel,  26  Ala.  619. 

125.  Iti  an  action  by  the  payee 
against  the  maker  of  a  promissory 
note,  a  plea  in  bar,  averring  that  plain- 
tiff was  not  the  party  really  interest- 
ed in  the  note,  was  demurrable,  under 
the  practice  existing  before  the  adop- 
tion of  the  Code,  because  the  action 
Avas  then  required  to  be  brought  in 
the  name  of  the  party  having  the  le- 
gal interest ;  but  such  a  plea  is  now 
good,  because  the  action  is  required 
(Code,  ^  2129)  to  be  prosecuted  "in 
the  name  of  the  party  really  interest- 
ed, whether  he  have  the  legal  title  or 
not."     Bryan  v.  Wilson,  27  Ala.  208. 

126.  A  special  plea,  averring  facts 
which  amount  to  nothing  more  than  a 
denial  of  the  execution  of  the  note  in 
such  a  manner  as  to  make  it  binding 
on  the  defendants,  must  be  verified  by 
affidavit.     lb. 

127.  An  absolute,  unconditional  guar- 
anty of  a  note  is  an  affirmance  of 
the  genuineness  of  the  note  itself  and 
the  prior  endorsements  ;  and  in  an  ac- 
tion on  such  guaranty,  its  execution 
can  only  be  put  in  issue  by  a  plea  of 
7ion  est  factum,  verified  by  affidavit. 
Donley  v.  Camp,  22  Ala.  6.59. 

128.  The  consideration  of  a  note 
may  be  impeached  without  a  sworn 
plea.     Holt  V.  Robinson,  21  Ala.  106. 

129.  When  suit  is  brought  on  a 
note,  in  the  name  of  the  payee,  for 
the  use  of  his  assignee,  the  maker 
cannot  defend  by  showing  that,  before 
the  assignment  of  the  note,  he  was 
surety  for  the  paj^ee  on  a  note  payable 
in  bank  ;  that  the  payee  became  and 
continued  insolvent ;  and  that  he  was 
afterwards  compelled,  on  account  of 
the  payee's  insolvency,  to  pay  the 
bank  debt :  to  make  these  facts  avail- 
able as  a  defense,  he  must  show  that 
the  payment  was  made  before  the 
transfer  of  the  note,  and  notice  thereof. 
Gildersleeve  V.  Caraway,  19  Ala.  246. 

130.  In  an  action  against  husband 
and  wife,  on  a  note  executed  by  the 
•wife  dum  sola,  the  husband  may  set  off 
one  half  of  the  amount  paid  by  him, 
before  suit  brought,  on  a  judgment 


rendered  against  the  wife  dum  sola  and 
the  plaintiff,  on  a  note  executed  by 
them  jointly ;  secus,  as  to  a  payment 
made  after  the  institution  of  the  suit. 
Johnson  and  Wife  v.  King,  20  Ala.  270. 
1.31.  In  an  action  Ijy  the  payee  of  a 
promissory  note,  for  the  use  oiabo'na- 
fiile  transferree  from  a  j)rior  beneficial 
holder,  the  maker  cannot  set  off  a  de- 
mand against  such  Ijeneficial  holder, 
althougli  the  note  was  delivered  and 
belonged  to  him  at  the  time  of  its  exe- 
cution.    Sykes  v.  Lewis, 11  Ala.  261. 

132.  In  an  action  on  a  note  given 
for  the  purchase-money  of  land,  the 
purchaser  is  entitled  to  set  off  the 
amount  paid  by  him  in  buying  in  an 
outstanding  vendor's  lien,  with  interest 
thereon.  Holley  v.  Younge,  27  Ala. 
203. 

133.  In  an  action  on  a  note  given  for 
the  purchase-money  of  a  slave,  at  a 
public  sale  by  an  administrator,  whose 
letters  were  void,  because  the  suppos- 
ed decedent  was  actually  alive,  the 
maker  cannot  defend  on  the  ground 
of  the  administrator's  want  of  authori- 
ty ;  and  if  the  action  is  brought  by  the 
supposed  decedent  himself,  as  endor- 
see of  his  administrator,  a  recovery 
may  be  had,  notwithstanding  the 
death  of  the  slave  prior  to  the  en- 
dorsement. Duncan  If  Hooper  v.  Stew- 
art, 25  Ala.  408. 

134.  Where  a  note,  given  for  the 
purchase-money  of  town  lots,  at  a 
place  which  was  the  contemplated 
terminus  of  a  railroad  then  in  process 
of  construction,  was  made  payable 
"when  the  first  locomotive  engine  on 
the  M.  railroad  should  arrive"  at  the 
town,  the  fact  that  the  railroad  com- 
pany was  sold  out,  and  the  road  com- 
pleted by  another  company  subse- 
quently incorporated,  is  available  (if 
at  all)  as  a  defense  at  law,  and  there- 
fore constitutes  no  ground  for  a  resort 
to  equity.  Askew  v.  Hooper,  28  Ala. 
634. 

As  to  defenses  arising  out  of  the 
failure,  illegality,  or  insufficiency  of 
the  consideration,  vide  supra,  6-22. 

For  decisions  respecting  the  plea 
of  set-off,  see  that  title. 

5.  Damages. 

135.  A  surety,  who  unites  with  his 
principal  in  drawing  a  bill,  is  liable  to 
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an  accomraodation  acceptor,  in  the 
absence  of  evidence  limiting  his  ha- 
bility,  not  only  for  the  amount  of  the 
bill,' but  for  the  usual  commissions 
incident  to  its  acceptance  and  pay- 
ment. (Chilton,  J.,  dissenting  )  Swil- 
Icy  ^'  Riley  v.  Lyon  Sf  Baker,  18  Aa. 
582. 

13G.  The  holder  of  a  bill,  endorsed 
by  the  payee,  accepted  by  a  firm,  put 
in  circulation  before  maturity  by  one 
of  the  partners,  and  purchased  by  the 
holder  from  an  agent  of  the  firm,  at  a 
greater  discount  than  the  legal  rate  of 
interest,  can  only  recover  from  the 
acceptors  the  principal  sum  paid,  not- 
withstanding his  purchase  was  made  in 
entire  ignorance  of  the  facts.  Sprague 
if  Winston  ■».  Zunts,  18  Ala.  382. 

137.  Where  a  note  fails  to  designate 
the  place  of  payment,  the  law  implies 
that  it  is  to  be  paid  at  the  place  where 
it  was  made,  and  the  law  of  that  place 
determines  the  rate  of  interest ;  nor  is 
parol  evidence  admissible,  to  show 
that  it  was  to  be  paid  elsewhere. 
Moore  ^  Jones  v.  Davidson,  l8  Ala.  209. 

138.  In  an  action  on  a  note  contain- 
ing a  stipulation  that  interest  shall 
not  accrue  until  a  specified  day  after 
maturity,  if  commenced  before  the  ar- 
rival of  the  specified  day,  the  judg- 
ment must  be  for  the  principal  only, 
without  interest.  Billingsley's  Adm'r 
V.  Billingsley,  24  Ala.  518. 

6.  Judgment. 

139.  In  an  action  against  the  endor- 
ser of  a  note  not  payable  in  bank,  it  is 
erroneous  to  render  judgment  by  de- 
fault, without  the  intervention  of  a 
jurj',  either  under  the  common  counts, 
or  under  a  special  count  wliich  con- 
tains no  averment  of  siiit  against  the 
maker,  and  no  allegation  dispensing 
with  the  necessity  of  such  averment. 
Langdon  v.  Williams,  22  Ala.  681. 

140.  In  an  action  under  the  Code, 
on  a  promissory  note  and  an  open  ac- 
count for  work  and  labor  done,  it  is 
erroneous  to  render  judgment  by  de- 
fault, for  the  aggregate  amount  of  the 
sums  claimed,  without  the  intervention 
of  a  jury,  or  the  execution  of  a  writ  of 
inquiry.     Beville  v.  Reese,  25  Ala.  454. 

141.  In  an  action  on  a  promissory 
note,  if  the  defendant,  after  appear- 
ance, withdraws   his  plea,  the   court 


may  render  judgment,  without  the  in- 
tervention of  a  jury,  and  without  re- 
gard to  the  amount  of  damages  laid  in 
the  declaration,  for  the  amount  of  the 
note  and  interest.  Kennedy  ^  Merritt 
V,  Fow?}"-,  25  Ala.  563. 


BONDS. 

I.  EXKCUTION,  AND  DELIVERY. 

II.  Consideration,  Construction,  and 

Validity. 

III.  Performance,  and  Breach. 

IV.  Actions  on  Bonds. 

1.  Who  may  sue,  and  vjhen. 

2.  Declaration,  or  Complaint. 

3.  Plea,  or  Defense. 

4.  Damages. 

5.  Jud";ment. 


I.  Execution,  and  Delivery. 

1.  A  writing,  executed  prior  to  the 
statute  of  1839,  with  nothing  on  its 
face  to  indicate  that  the  parties  intend- 
ed it  to  oj^erate  as  a  specialty,  except 
a  scroll  after  the  signature,  with  the 
word  seal  written  within  it,  is  not  a 
sealed  instrument.  Moore  v.  Leseur 
and  Wife,  18  Ala.  606.  (Note,  that  in 
Godden  v.  LeGrand,  28  Ala.  158,  a  bill 
of  exceptions,  purporting  on  its  face 
to  be  under  seal,  but  without  the  ad- 
dition of  the  scroll,  was  held  defec- 
tive.) 

2.  Where  there  is  nothing  ambigu- 
ous on  the  face  of  the  instrument  sued 
on,  the  question  whether  it  is  a  spe- 
cialty or  not  must  be  determined  by 
the  construction  of  the  instrument  it- 
self, and  is  peculiarly  within  the  pro- 
vince of  the  court.     lb. 

3.  Delivery  is  essential  to  a  com- 
plete and  effectual  execution  and  ac- 
ceptance of  a  bond,  but  an  actual  de- 
livery is  not  I'ccessary  :  mere  words, 
or  words  and  actions,  indicating  an 
intention  that  the  instrument  shall  be 
considered  as  executed,  may  amount 
to  a  good  delivery  in  law.  McLure  v. 
Colclough,  17  Ala.  89. 

4.  The  delivery  of  a  bond  to  the 
party  in  whom  resides  the  beneficial 
interest,  although  the   legal   title   is 
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vested  in  anotlier,  is  sufficient.  Sijkes 
V.  Lewis,  l/  Ala.  261. 

.5.  A  bond  may  be  delivered  as  an 
escrow  to  any  otiier  person  than  the 
obhgee,  but  it  cannot  be  so  delivered 
to  him.  Firemen's  Insurance  Co.  v. 
McMillan,  29  Ala.  147. 

0.  VVlien  a  bond  is  found  in  the  ytos- 
session  of  the  obligee,  the  jiresnmy)- 
tion  is  tliat  it  was  delivered  to  him.  lb. 

7.  Where  the  name  of  one  of  seve- 
ral intended  sureties  is  affixed  to  a 
bond,  under  an  authority  which  the 
other  sureties  have  an  oi)i>ortunity 
at  the  time  to  examine ;  and  all  is 
done  that  was  contemplated  to  render 
the  bond  elTectual, — the  other  sureties 
cainiot  claim  exemption  from  liability, 
because  the  authority  was  defective 
and  insufficient  to  bind  him.  McLure 
V.  Colclon.gh,  17  Ala.  89. 

8.  Parol  authority  to  an  aj:2;ent  to 
fill  up  a  blank  writing,  to  which  the 
principal  has  only  signed  his  name, 
confers  no  authority  to  convert  the 
instrument  into  a  bond.  Arrington  v. 
Burton,  19  Ala.  114. 

9.  A  bond,  in  these  words,  "Twenty 
days  after  date  I  promise  to  pay  J.  T. 
or  order  ^442,  value  received.  Given 
under  my  hand  and  seal,"  &c. ;  and 
signed,  "B.  W.  [seal,]  agent  for  C.  C," 
— lield  the  obligation  of  the  agent  only. 
Dawson  v.  Cotton,  26  Ala.  591. 

II.  Consideration.  Construction,  and 
Validity. 

10.  Although  the  condition  of  a  bond, 
given  by  a  public  otlicer,  is  more  spe- 
cific than  the  statute  provides  ;  yet,  if 
it  substantially  conforms  to  the  re- 
quirements of  the, law,  and  imposes 
no  additional  obligation,  it  is  good  as 
a  statutory  bond.  Boring  v.  Williams, 
17  Ala.  .510. 

11.  The  validity  of  such  bond  is  not 
affected  by  a  superadded  condition 
wiiich  the  statute  does  not  require  : 
the  superadded  condition  will  be  re- 
jected as  surplusage.  Walker  v.  Chap- 
man, 22  Ala.  116. 

12.  A  claim  bond,  conditioned  as 
the  statute  directs,  binds  the  surety 
for  the  costs  of  the  trial  of  the  right  of 
proi)erty,  in  the  event  of  a  judgment 
of  condemnation,  although  the  claim 
may  not  have  been  put  in  for  delay. 
Robertson  v.  Patterson,  17  Ala.  407. 

29 


13.  When  a  bond  is  conditioned  for 
the  payment  of  money  on  a  day  cer- 
tain, the  whole  debt  accrues  on  that 
day,  and  does  not  await  the  damnifica- 
tion, although  it  may  ajipear  that  the 
bond  was  given  by  way  of  indc  nnufy 
merely.  Hogan's  Executor  v.  Calvert, 
21  Ala.  194. 

14.  A  bond  of  indemnity,  given  to 
induce  the  sheriff  to  levy  a  void  exe- 
cution, is  itselt  void,  and  cannot  be  en- 
f(n-ced  b}'  suit.  Collier's  Adm'r  v. 
Windttam,  27  Ala.  291. 

1.5.  A  bond  for  titles,  executed  by 
commissioners  ajipointed  by  the  or- 
phans' court  to  sell  a  decedent's  real 
estate,  is  binding  on  tlie  obligors 
personally,  when  thev  exceed  their 
authority,  and  thereby  fail  to  bind  the 
estate  ;  and  the  obligee's  notes  for  the 
purchase-money  constitute  a  sufficient 
legal  consideration  for  such  bond. 
Whiteside  v,  Jeimivgs,  19  Ala.  784. 

16.  A  bond,  conditioned  as  follows  : 
"Whereas  the  said  C.  [obligee]  guar- 
antied for  one  J.  W.  on  his  bid  for 
carrying  the  mail  on  route  3315,  from 
Gainsville  to  Spring  Place,  in,  through, 
and  by  said  W.'s  [obligor]  influence 
and  persuasion,  which  contract  the 
said  J.  W.  has  refused  to  execute  ; 
now,  if  said  W.  does  and  wih  stand 
between  said  C.  and  the  general  post 
office  department,  so  that  said  C.  has 
no  more  trouble  and  expense,  and  re- 
leases said  C.  from  all  responsibility 
in  said  matter,  then  the  above  bond  to 
be  void," — held  supported  by  a  sxif- 
ficient  consideration,  and  not  void  for 
uncertainty.  Carr's  Exec^itor  v.  Wiley, 
23  Ala.  821. 

17.  A  bond  for  titles,  executed  by 
an  infant,  is  voidable  only,  and  not 
absolutely  void.  Weaxer  t.  Jones.  24 
Ala.  420. 

18.  Under  the  acts  of  1848  and  1850, 
(Session  Acts  1848,  p.  223  ;  lb.  1849- 
50,  p.  348,)  amending  the  charter  of 
the  city  of  Wetumpka,  the  corporation 
was  authorized  to  dispose  of  its  bonds 
in  aid  of  the  Tallassee  branch  of  the 
Central  Plank-Poad  Cpmpany  ;  the  su- 
pervision and  direction,"  enjoined  on 
the  mayor  and  aldermen,  relate  only 
to  the  appropriation  of  the  money 
arising  from  the  sale  of  the  bonds, and 
not  to  the  performance  of  the  work  ; 
and  if  the  bonds  were  transferred  to 
a  purchaser,   in   consideration  of  his 
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assuming  the  corporation's  liability 
ibr  stock  subscribed  to  the  amount  of 
the  bonds,  the  contingent  advantage 
^s'hich  tlic  purchaser  might  obtain, 
from  the  fact  that  the  stuck  might  be 
called  in  by  installments,  does  nut  ren- 
der tiie  contract  usurious  or  illegal. 
Maijor  and  Aldermen  of  IVetnmpka  v. 
Winter,  29  Ala.  651. 

19.  A  bond  wliich  is  not  the  foun- 
dation of  the  suit,  but  wliich  is  set  up 
as  a  defense,  does  not  import  a  con- 
sideration. Keep  V.  Kelly  ^*  Levin,  29 
Ala.  322. 

III.  Performance,  and  Breach. 

20.  The  condition  of  a  bond,  after 
reciting  that  the  obligor,  one  G.  M.  II. 
and  two  others  had  become  sureties 
for  one  M.  as  receiver  in  a  chancery 
suit,  that  M.  had  made  default,  and 
that  the  obligee,  as  administrator  of 
G.  M.  R.,  had  paid  a  large  sum  on  ac- 
count of  such  default,  and,  to  secure 
the  same,  had  taken  six  promissory 
notes  from  M.,  with  a  mortgage  on 
his  real  and  personal  property,  con- 
cluded thus  :  "Now,  in  the  event  said 
M.  shall  fail  to  pay  said  notes,  and  the 
mortgaged  property  prove  insufficient 
to  pay  the  same  on  a  sale  thereof,  and 
the  said  \V.  H.  K.  [obligee]  be  unable 
to  collect  said  notes  of  said  M.  at  law  ; 
then  shall  I  pay  said  W.  H.  K.  one 
fourth  of  the  tin'al  amount  of  loss  he 
may  sustain,  by  reason  of  his  paying 
up  "said  default  as  aforesaid,  this  obli- 
gation to  be  void,"  &c.  The  mort- 
gage, which  was  executed  on  the  same 
day  with  the  bond,  and  which  was 
held  to  be  a  part  of  the  same  contract, 
after  reciting  the  same  facts  as  are 
above  recited,  provided  that,  in  tiie 
event  said  M.  should  fail  to  pay  each 
of  said  notes  at  maturity,  or  within 
ninety  days  thereafter,  then  all  of  said 
notes  should  be  forthwith  due  and 
payable,  and  plaintiff  might  forthwith 
commence  suit,  eitlier  at  law  or  in 
chancery,  "for  the  recovery  of  the 
wiiole  debt  covered  bysaid  six  notes;" 
and  contained  a  power  of  sale  in  the 
event  of  such  default,  the  proceeds  of 
sale  to  be  applied  to  the  payment  of 
said  debt  and  interest,  and  the  balance 
(if  any)  to  be  paid  to  said  M.  Held, 
in  an  action  on  the  bond,  to  recover 
the    balance   remaining   unpaid   after 


the  sale  of  the  mortgaged  property, 
that  the  institution  of  a  suit  against 
M.,  for  the  aggregate  amount  of  the 
notes,  according  to  the  stipulations  of 
the  mortgage,  and  the  recover}'  of 
judgment  against  him,  with  a  return 
of  '-no  property  found,"  i^erfected  the 
right  of  action.  Rives  v.  Toulmin,  19 
Ala.  288. 

21.  Although  the  courts  will  not  re- 
quire- the  performance  of  every  minute 
particular  of  a  condition  precedent, 
unless  its  full  and  exact  performance 
is  part  of  the  essence  of  the  contract ; 
yet,  where  the  execution  of  a  trust 
deed  is  a  condition  precedent  to  the 
payment  of  money  secured  by  a  penal 
bond,  the  obligor  has  a  right  to  insist 
upon  a  complete  execution  of  the 
trust,  before  he  can  be  held  liable  on 
his  bond.  Rives  v.  Baptiste,  25  Ala. 
382. 

22.  The  doctrine  in  relation  to  par- 
tial performance  of  mutual  covenants 
which  go  to  a  part  of  the  considera- 
tion on  both  sides,  where  the  part  un- 
performed can  be  compensated  in 
damages,  has  no  application  to  such 
penal  bond.     lb. 

■  23.  "When  a  title-bond  is  condition- 
ed to  make  title  within  a  reasonable 
time,  the  purchaser  is  bound  to  pre- 
pare and  tender  a  deed,  although  he 
!ias  been  evicted  by  the  vendor  under 
a  recovery  in  ejectment ;  but  the  ina- 
bility of  tlie  vendor  to  make  title,  ac- 
cording to  the  condition  of  his  bond, 
is  a  sufficient  excuse  for  the  faihu-e  to 
prepare  and  tender  a  deed.  Johnson 
and  Wife  v.  Collins,  17  Ala.  318. 

24.  The  refusal  of  the  vendor  to 
convey,  in  accordance  with  the  terms 
oi  his  contract,  is  a  breach  of  the  con- 
dition of  his  bond,  although  the  pur- 
chaser has  not  presented  him  a  deed 
to  execute.  Garnett  v.  Yoe,  17  Ala. 
74. 

25.  If  the  vendor  neglects,  for  more 
than'two  years,  to  make  an  effort  to 
procure  the  title,  when  his  bond  is 
conditioned  to  make  title  so  soon  as 
he  can  obtain  it, — this  is,  prima  facie, 
a  breach  of  the  condition  ;  and  it  is 
incumbent  on  him  to  show  that  he 
could  not,  with  reasonable  diligence, 
have  obtained  the  title.     lb. 

26.  Where  the  bond  shows  that  the 
title  is  in  a  third  person,  and  is  con- 
ditioned to  make  title,  no  time  being 
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limited,  tlie  fciilurc  of  tlic  ohligor,  for 
more  tluui  tliree  years,  to  make  an  ef- 
fort to  procure  tlic  title,  is,  frima  facie, 
a  breacli  of  the  condition.  Allen  v. 
Greene,  19  Ala.  34. 

21,  Wliere  tlie  contract  was  made 
on  the  8th  December,  1849,  and  the 
condition  of  the  bond  was  to  make 
title  "within  a  short  time"  tliereafter, 
tlie  tender  of  a  deed  "after  the  I3th 
October,  18.51,"  and  after  the  purcha- 
ser had  abandoned  the  land,  was  held 
not  to  be  a  compliance  with  the  condi- 
tion. Hus'teij  V.  Roquemore,  27  Ala. 
281. 

28.  If  the  bond  is  conditioned  "to 
make  a  valid  title"  to  the  land,  the 
purchaser  is  not  bound  to  accept  the 
deed  of  a  stranger,  which,  though  it 
conveyed  a  good  title,  might  yet  in- 
volve the  trouble  and  expense  of  an 
inquiry  to  ascertain  its  validity.     lb. 

29.  Where  several  are  bound  by  an 
executorj''  contract  to  make  titles  to 
the  obligee,  all  must  join  in  the  con- 
veyance, in  order  to  a  complete  per- 
formance ;  but,  where  several  are 
bound  for  the  performance  of  one  duty, 
and  the  obligee  accepts  from  one  of 
them  something  in  satisfaction  of  that 
duty,  and  in  lieu  of  a  strict  perform- 
ance, this  shall  discharge  all.  Johnson 
and  Wife  v.  Collins,  20  Ala.  43.5. 

30.  Where  the  obligee,  holding  a 
title-bond  executed  by  two  jointly, 
accepts  from  one  of  them  the  deed  of 
himself  and  a  third  person,  it  is  a  qiies- 
tion  for  the  jury  to  determine  whether 
the  deed  was  accepted  in  satisfaction 
of  the  bond.     lb. 

31.  If  the  obligors  insist  upon  satis- 
faction in  lien  of  a  strict  performance, 
the  onus  is  on  them  to  prove  that  the 
thing  done  or  given  was  intended  and 
accepted  as  a  satisfaction,     lb. 

32.  Where  the  condition  of  a  ne- 
exeat  bond  was,thatthe  obligors  should 
"prosecute  their  said  bill  and  writ 
to  effect,"  or,  failing  therein,  should 
]Day  to  the  defendant  all  such  costs 
and  damages  as  he  might  "sustain 
from  the  wrongful  iiling  of  said  bill, 
or  the  wrongful  suing  out  of  said 
writ," — held,  that  to  sustain  an  action 
on  the  bond,  it  must  be  shown  that  the 
Avrit  was  wrongfully  sued  out,  and  that 
the  plaintiff  therein  failed  to  prosecute 
his  suit  to  effect.  Spiveij  v.  McGehee, 
21  Ala.  417.  - 


33.  Held,  also,  tliut  an  order  dis- 
charging the  defendant  from  custody 
under  the  wi-Jt,  ujion  his  delivering  up 
to  the  jjlaintilfs  therein  certain  slaves 
in  his  possession,  was  not  a  failure  to 
prosecute  the  writ  to  effect,  within 
the  meaning  of  the  condition  of  the 
bond.     /S'.  C,  24  Ala.  476. 

34.  If  the  obligor  in  a  claim  bond 
is  absent  from  the  county,  a  demand 
of  the  property  from  his  general  agent 
is  sudicient.  Alexander  v.  Trus/c,  20 
Ala.  80.5. 

35.  After  the  rendition  of  judgment 
against  the  defendant  in  attachment, 
the  condition  of  a  replevy  bond  can 
only  be  complied  with  by  a  delivery 
of  the  property  to  the  sheriff,  on  his 
demand.  Cooper  ?'.  Peck  ^  Clark,  22 
Ala.  406  ;  Braleij  v.  Clark,  22  Ala.  361. 

36.  The  act  of  a  county-court  clerk, 
in  issuing  a  marriage  License  to  a 
female  imder  eighteen  years  of  age, 
without  the  consent  of  her  parent  or 
guardian,  is  not  a  breach  of  the  con- 
dition of  his  official  bond.  Brooks  v. 
Governor,  17  Ala. ,806. 

37.  The  sureties  of  a  justice  of  the 
peace  are  only  liable  on  their  bond 
for  the  faithful  performance  of  his 
ministerial  duties,  and  not  for  errors, 
mistakes,  and  omissions  of  a  judicial 
character.  McGrew  c^*  Beck  v.  Gover- 
nor,19  Ala.  89. 

38.  The  failure  of  a  county-court 
judge  to  require  a  guardian  to  renew 
his  bond,  or  to  give  further  security, 
on  account  of  the  insolvency  or  remo- 
val of  the  original  sureties,  is  ])ot  a 
breach  of  the  condition  of  his  official 
bond.  Hamilton  v.  Williams,  26  Ala. 
527. 

39.  If  money  is  received  on  deposit 
by  an  incorporated  company,  without 
authority  under  its  charter,  and  fraud- 
ulently embezzled  by  its  secretary, 
the  suret}^  on  his  official  bond  is  not 
responsible  for  it.  Firemen's  Insurance 
Co.  V.  McMillan,  29  Ala.  147. 

As  to  the  liabilit.y  of  clerks,  consta- 
bles, coroners,  and  sheriffs,  on  their 
official  bonds,  see  those  respective 
titles. 

IY.  AcTioxs  ON  Bonds. 

1.  TlVio  may  sue. and  ivhen. 

40.  An  action  on  a  sheriff's  official 
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bond,  payable  to  the  governor  for  tlie 
time  being  and  liis  successors  in  of- 
fice, cannot  be  maintained  in  tlie  name 
of  the  governor  individnally.  Baghy 
V.  Baker,  ib  Ala.  653  ;  Chapman  v. 
Speiice,  22  Ala.  588.    _ 

41.  Nor  can  an  action  be  maintained 
on  such  bond  in  the  name  of  tlie  obligee 
olH,  iallj,  after  he  has  gone  out  of  of- 
fice, unless  brought  for  the  use  of  a 
third  person.  Chaudron  v.  Fitzpatrick, 
19  Ala.  649. 

42.  Where  the  official  bond  of  a 
county  treasurer  is  defective  as  a  statu- 
tory bond,  but  good  as  a  common-law 
bond,  an  action  on  it  can  only  be  main- 
tained in  the  name  of  the  obligee. 
Wilson  V.  Canlrell,  J  9  Ala.  G42. 

43.  An  action  lies  on  an  ailniinistra- 
tor's  bond,  at  the  suit  of  a  party  in- 
jured, either  in  his  own  name,  or  in 
tlie  name  of  the  obligee  for  his  use. 
Amasun  v.  Nash,  24  Ala.  279. 

44.  The  administrator  of  the  deceas- 
ed obligee  is  the  proper  jiarty  to  sue 
for  the  breach  of  a  title-bond  Avhicli 
accrued  in  the  lifetime  of  the  intestate  ; 
and  the  action  lies  though  the  pur- 
chase-money has  not  been  paid.  Allen  V. 
Greene,  19  Ala.  34. 

45.  Where  such  bond  shows  that 
the  title  is  in  a  third  person,  and  the 
obligor  never  procures  a  conveyance 
to  either  himself  or  the  obligee,  the 
heir  of  the  obligee  cannot  sue  in 
his  own  name  for  a  breach,  whether 
accruing  before  or  after  the  death  of 
his  ancestor.     lb. 

46.  Alter  a  bond  has  been  paid  by  a 
third  person  at  the  request  of  the 
obligor,  an  action  cannot  be  maintain- 
ed on  it  in  the  name  of  the  obligee, 
for  the  iise  of  such  third  ]ierfion. 
Simmons  and  Wife  r.  WalhrjlS  Ala.  664. 

47.  The  act  of  1839,  which  inflicts  a 
penalty  on  a  count}'  treasurer  for  a 
breach  of  official  dutj',  does  not  take 
away  the  riglit  of  action  of  a  party 
t!iorel)y  injured.  Wilson  v.  Cantrell, 
19  Ala.  642. 

48.  An  action  lies  on  an  injunction 
bond,  when  the  writ  was  sued  out 
vexatiously,  without  a  previous  action 
on  the  case  to  ascertain  the  damages. 
Garrett  ^-  Hill  v.  Logan,  19  Ala.  344. 

49.  There  can  be  no  statutory  judg- 
ment on  an  inj\niction  bond,  unless  a 
writ  of  injiuiction  was  issued.  Shor- 
ter's  Adm'r  v.  Minis,  18  Ala.  655. 


50.  An  action  lies  on  an  injunction 
bond,  after  the  dit-njissal  of  the  suit 
for  want  of  prosecution,  without  the 
chancellor's  permission  being  first 
asked  and  obtained.  Zeigler  if  Hall  v. 
David,  23  Ala.  127. 

51.  A  return  of  forfeiture  is  not  nec- 
essary to  the  maintenance  of  a  com- 
mon-law action  of  debt  on  a  claim 
bond.  Alexander  v.  Trash,  20  Ala. 
805. 

52.  An  action  lies  on  tlie  bond  of  a 
dei)uty  sherifi',  in  favor  of  his  }irinci]ial, 
without  previous  notice  of  default  to 
the  sureties.  McGehee  v.  Gewin,  25 
Ala.  176. 

53.  To  authorize  a  recovery  against 
the  sureties  of  a  clerk  on  his  official 
bond,  the  plaintiff  must  show  not  only 
a  breach  of  the  bond,  but  injury  to 
himself  from  such  breach.  Brooks  v. 
Governor,  17  Ala.  806. 

54.  Where  the  payment  of  money, 
secured  by  a  penal  bond,  is  made  to 
dejiend  on  the  performance  of  a  con- 
dition precedejit,  an  action  cannot  be 
maintained  on  the  bond  until  the  con- 
dition has  been  fully  performed. 
Rives  V.  Baptiste,  25  Ala.  382. 

55.  No  demand  is  necessary,  in  or- 
der to  sustain  an  action  on  an  admin- 
istrator's bond.  Kyle  v.  Mays,  use  of 
Fond,  22  Ala.  692. 

56.  A  decree  of  the  orphans'  court, 
against  an  administrator,  in  favor  of  a 
distributee,  is  sufficient  to  sustain  an 
action  on  the  administrator's  bond. 
Holiey  V.  Acre,  23  Ala.  603;  Kyle  v. 
Mays,  use  of  Fond,  22  Ala.  692.  "  See, 
also,  as  to  the  conclusiveness  of  such 
decree,  Lnmpkiv  v.  Heyer,  19  Ala.  228. 

57.  But,  where  the  decree  is  in  fa- 
vor of  "the  legal  representative"  of  a 
distributee,  and  therefore  void  for 
uncertainty,  the  failure  to  ]iay  it  does 
not  amount  to  a  devastavit,  so  as  to 
authoiize  an  action  on  the  bond,  until 
after  the  person  who  is  to  receive  it 
is  judicially  ascertained.  Kylcv.Mays, 
use  of  Hatch ett,  22  Ala.  673. 

58.  A  decree  against  the  adminis- 
trator of  an  executor,  under  the  act 
of  1845,  will  not  support  an  action 
against  the  sureties  on  the  executor's 
bond.     Gray  v.   Jenkins,  24  Ala.  516. 

2.  Declaration,  or  Complaint. 

59.  In  an  action  of  debt  on  a  bond, 
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the  breaches  assigned  iniiRt  rIiow  that 
the  plaintiff  has  a  cause  of  action. 
Garrcll  ^  Hill  v.  Ln^an,  L9  Ahi.  844. 

GO.  But  it  is  RiilHcieut,  f^encraliy,  to 
assign  a  breach  in  the  words  of  tlie 
condition,  and  nej!:ative  its  perform- 
ance.    Prynr  v.  Beck,  21  Ala.  393. 

CI.  If  several  breaches,  some  of 
vhich  are  good,  are  assi}:;ned  in  one 
count,  a  demurrer  will  not  lie  to  it. 
Wihon  V.  Cantrell,  19  Ala.  642. 

G2.  In  such  action,  a  f^eneral  demur- 
rer will  not  lie  to  the  declaration,  for 
8in'plusa!:;:;e,  argumentativeness,  or  du- 
plicity in  the  assignment  of  the  breach. 
Garneft  v.  Yoe,  17  Ala.  74. 

63.  In  debt  on  an  administrator's 
bond,  a  count  on  the  penalty  alone, 
not  noticing  the  condition,  is  sufficient. 
HoUey  v.  Acre,  23  Ala.  603. 

64.  When  such  action  is  brought 
to  cha.-ge  the  sureties  with  a  judg- 
ment rendered  against  the  administra- 
tor, to  be  levied  de  bonis  intestatis,  it 
is  not  necessary  to  allege  that  the 
judgment  was  rendered  on  a  debt 
which  was  a  proper  charge  against 
the  estate,  or  against  the  administra- 
tor as  such.  Reid  v.  Nash,  23  Ala. 
733. 

6.0.  In  declaring  on  an  injunction 
bond,  or  a  bond  required  by  the  chan- 
cellor as  a  pre-requisite  to  the  issue 
of  a  writ  of  seizure,  it  is  sufficient  to 
aver  that  the  suit  was  dismissed,  with- 
out alleging  the  grounds  of  tlie  dis- 
missal. Zeis^ler  ^  Hall  v.  David,  23 
Ala.  127. 

66.  It  is  nnnecessary,  in  such  case, 
to  aver  notice  of  the  dismissal  to  tlie 
obligors,  since  they  are  presumed,  be- 
ing parties  to  the  record,  to  know  the 
disposition  made  of  the  cause,     lb. 

67.  In  an  action  of  debt,  a  count  on 
a  bond  ma}'  be  joined  with  a  connt  on 
a  promissory  note.  Barclay  v.  Moore, 
17  Ala.  634. 

68.  In  an  action  of  debt  on  an  at- 
tachment bond,  to  recover  the  damages 
actually  sustained,  it  is  only  necessary 
to  aver  that  the  writ  was  wrongfully 
sued  out.  Dickson  V.  Bachelder,  21  Ala. 
699. 

69.  In  an  action  of  debt  on  b,ond 
given  as  security  for  costs,  it  is  not 
necessary  to  allege  that  a  written  ac- 
count or  bill,  containing  the  particu- 
lars of  the  fees,  was  produced,  or  ready 
to  be  produced  to  the  defendant ;  nor 


that  the  clerk  and  slieriff  kept  fee 
books,  in  which  were  entered  the  fees 
sought  to  be  recovered.  Pryor  v. 
Beck,  21  Ala.  393. 

3.  Plea,  or  Defense. 

70.  In  debt  on  a  prison-bounds  bond, 
assigning  breaches,  it  is  a  good  plea 
by  the  sureties,  that  the  prisoner  sur- 
rendered himself  to  the  jailor,  within 
sixty  days  from  the  date  of  the  Vjond, 
without  having  committed  an  escape 
in  the  meantime.  Harlan  v.  Thompson, 
20  Ala.  94. 

71.  The  only  fraud  which  can  be  set 
up,  at  law,  to  avoid  the  execution  of 
a  sealed  instrument,  is  that  which 
goes  to  its  execution.  Holleyv.  Younge, 
27  Ala.  204. 

72.  In  an  action  on  an  administra- 
tor's bond,  seeking  to  charge  the 
sureties  with  a  judgment  rendered 
against  their  principal,  to  be  levied 
de  bonis  intestatis,  a  plea  by  the  sure- 
ties, averring  that  the  judgment  was 
not  a  proper  charge  against  the  intes- 
tate, nor  against  his  administrator  a* 
such,  is  but  the  statement  of  a  legal 
conclusion,  and  therefore  demurrable. 
Reid  V.  Nash,  23  Ala.  733. 

73.  A  plea,  averring  that  the  intes- 
tate's estate  has  been  duly  declared 
insolvent,  and  is  in  progress  of  settle- 
ment as  such,  is  fatally  defective  on 
demurrer.     lb. 

74.  So,  also,  is  a  plea  containing 
the  additional  averment,  that  plaintiff 
failed  to  present  his  judgment  as  a 
claim  against  the  estate  within  sis 
months  after  the  declaration  of  insol- 
vency,    lb. 

7.0.  A  plea  of  plene  administravit  is 
demurrable,  unless  it  alleges  that  the 
assets  were  fully  administered  before 
suit  brought.     lb. 

76.  To  debt  on  an  administrator's 
bond,  "jointly  and  severally  defendants 
plead  fully  administered  ;"  to  which 
the  plaintiff  -'demurred  in  short  by 
consent."  Held,  that  the  plea  was 
equivalent  to  a  joint  and  several  plea 
o^ plene  administrai'it.  and  was  good  as 
to  the  sureties.  Amason  v.  Nash,  24 
Ala.  279. 

77.  The  death  of  a  surety  on  a  guar- 
dian's bond  does  not  discharge  liis 
liability.     Moore  v.  Wnllis,  IS  Ala.  4.58. 

78.  the  liability  of  the  sureties  of 


454 


BONDS. 


[Part-  IY. 


a  county  officer  does  not  cease  on 
their  application  to  the  jndge  to  re- 
quire a  new  bond  from  tiieir  principal, 
but  continues  until  tlie  new  bond  is 
given,  or  until  the  office  is  declared 
vacant  on  account  of  the  failure  to 
give  it.  Armstrong  v.  Pugh,  19  Ala. 
209. 

79.  The  statute  giving  to  a  replevy 
bond,  when  returned  lorfeited,  the 
force  and  effect  of  a  judgment,  and 
authorizing  the  issue  of  execution 
thereon  for  the  amount  of  the  recove- 
ry in  the  attachment  suit,  does  not 
deprive  the  obligors  of  any  legal  de- 
fense which  they  might  have  set  up 
against  the  bond  at  common  law. 
Dualap  V.  Clements,  18  Ala.  778. 

80.  If  the  plaintitf  himself  prevents 
a  compliance  with  the  condition  of 
the  bond,  by  causing  a  portion  of  the 
property  to  be  seized  and  sold  under 
legal  process  against  one  of  the  sure- 
ties,— this  discharges  the  obligors,  to 
the  extent  of  the  property  sold.     lb. 

81.  The  sureties  of  a  deputy  sheriff 
cannot  discharge  themselves  from 
liability  on  their  bond,  by  giving 
notice  to  the  sheriff  that  they  will  jio 
longer  be  bound.  McGehee  v.  Gewin, 
25  Ala.  176. 

82.  Where  two  execute  a  bond  for 
titles,  and  the  obligee  afterwards  ac- 
cepts a  deed  executed  by  one  of  them 
and  a  stranger,  and  subsequent!}'  re- 
leases the  obligor  who  executed  the 
deed  from  all  the  covenants  therein 
contained,  the  release  does  not  affect 
the  liabilit}'  of  the  obligors  on  their 
bond.  Johnson  and  Wife  v.  Collins,  20 
Ala.  435. 

As  to  other  defenses,  arising  out  of 
the  detective  execution  of  the  bond, 
satisfaction,  or  performance  of  the 
condition,  vide  supra. 

4.  Damages. 

83.  In  an  aotton  on  an  attachment 
bond,  the  sureties  are  not  liable  for 
the  costs  accruing  on  the  trial  of  a 
claim  suit  respecting  the  attached 
proper t v.  Thompson  v.  Gates,  18  Ala. 
32.         ' 

84.  Nor  for  the  costs  of  the  original 
Buit,  to  which  the  attachment  was  an- 
cillarj'.     White  v.  Wijlci/,!!  Ala.  167. 

85.  The  original  suit,  in  such  case, 
baing   founded  on  the  defendant's  en- 


dorsement of  a  promissory  note,  on 
which  suit  had  been  previously  insti- 
tuted against  the  maker  with  a  return 
of  non  est  inventus,  the  proceedings  in 
the  suit  against  the  maker,  thongli  not 
suthcient  to  tix  the  liability  of  the 
endorser,  are  admissible  evidence  in 
mitigation  of  damages.     lb. 

86.  Counsel  fees,  necessarily  incur- 
red in  the  defense  of  an  injunction 
suit,  though  not  actually  paid,  are 
recoverable  in  an  action  on  the  bond. 
Garrett  fy  Hill  v.  Logan,  19  Ala.  344. 

87.  In  an  action  on  a  bond  given  to 
secure  costs,  a  recovery  may  be  had 
for  the  tees  of  witnesses  summoned 
by  the  plaintiff  in  the  original  suit. 
Pryorv.  Beck,  21  Ala.  393. 

88.  In  an  action  on  a  ne-exeat  bond, 
conditioned  that,  if  the  plaintiff  there- 
in fail  to  prosecute  his  suit  and  writ 
to  effect,  he  shall  pay  to  the  defend- 
ant "all  such  costs  as  he  may  sustain 
from  the  wrongful  suing  out  of  said 
writ,"  a  recovery  can  only  be  had  for 
the  damages  actually  sustained  by 
the  wrongful  suing  out  of  the  'writ. 
Spivey  v.  McGehee,  21  Ala.  417. 

89.  In  an  action  on  a  writ-of-seizure 
bond,  conditioned  to  indemnify  the 
obligee  for  all  costs  and  damages  sus- 
tained by  the  wrongful  suing  out  of 
the  writ,  a  recovery  may  be  had  for 
the  damage  actually  sustained,  without 
proof  of  malice.  Zeighr  If  Hall  v. 
David,  23  Ala.  127. 

90.  The  death  of  one  of  the  slaves 
seized,  before  the  trial,  does  not  affect 
the  defendant's   liability  for  hire.     lb. 

91.  If  the  possession  of  the  slaves  is 
not  restored  to  the  plaintiff,  he  is  en- 
titled to  recover  their  hire  down  to 
the  time  of  trial,  although  a  second  bill 
was  filed  for  the  same  purpose,  after 
the  dismissal  of  the  first  for  the  want 
of  prosecution,  and  a  new  bond  given 
conditioned  for  the  forthcoming  of 
the  slaves  to  abide  the  final  order  and 
decree  of  the  court.     lb. 

92.  Ii'  an  action  on  a  bond  for  titles, 
the  measure  of  damages,  it  seems,  is  the 
value  of  the  land  at  the  time  of  the 
breach.  Whiteside  v.  Jennings,  19  Ala. 
784. 

93.  In  an  action  on  the  bond  of  a 
county  clerk  or  treasurer,  a  recovery 
can  only  be  had  for  injuries  necessa- 
rily affecting  the  rights  of  the  party 
for  whose  use   the   suit  is   brought. 
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Wilson  V.  CanircU,  10  Ala.  fi42  ;  lirooks 
V.  Governor,  17  Ala.  80G. 

94.  In  an  action  on  a  detinue  Itond, 
counsel  fees  for  defondinj^  the  suit  in 
the  circuit  court  are  recoverable  ; 
secus,  as  to  counsel  fees  in  the  supretne 
court,  to  which  the  cause  was  remov- 
ed by  the  plaintiff  bdlow.  ((jIold- 
THWAiTE,  J.,  dissenting  on  the  second 
point.)  Ferguson  If  Scott  v.  Babefs 
Jr/w'rs,  24Ala.  402. 

Q.'i.  A  recover^'  may  be  had  in  such 
action,  under  a  special  allegation,  for 
the  value  of  the  hire  of  the  pro])erty 
during  the  whole  time  the  defendant 
was  deprived  of  its  use,  although  he 
failed  to  give  the  statutory  bond,  and 
the  property  was  afterwards  delivered 
to  the  plaintiff  upon  his  execution  of 
a  forthcoming  bond  ;  and  this  value 
may  be  proved  by  evidence  of  the 
"value  of  the  use  of  the  property  per 
day,  over  and  above  expenses,  during 
the  time  it  was  in  the  plaintiff's  pos- 
session.'"  Hudson  V.  Young,  2.5  Ala.  376. 

96.  In  an  action  on  an  administra- 
tor's bond,  to  recover  the  amount  of  a 
decree  rendered  against  the  adminis- 
trator, interest  from  the  rendition  of 
the  decree  is  recoverable.  Kyle  v. 
Mays,  use  of  Pond,  22  Ala.  692. 

5.  Judgment. 

97.  In  an  action  on  a  bond  for  the 
performance  of  covenants,  the  judg- 
ment should  be  for  the  penalty,  with 
nominal  damages  and  costs.  Garnett 
V.  Yoe,  17  Ala.' 74. 

98.  In  debt  on  an  administrator's 
bond,  it  is  erroneous  to  render  judg- 
mejit  final,  without  the  intervention  of  a 
jury,  against  the  principal  and  his 
sureties.     Amason  v.  Nash,  24  Ala.  279. 

99.  In  a  summary  proceeding  against 
a  circuit  clerk  and  his  sureties,  a  con- 
fession of  judgment  by  the  clerk  does 
not  authorize  the  rendition  of  judg- 
ment against  either  him  or  his  sure- 
ties.    Armstrong  v.  Holley,  29  Ala.  305. 

For  analogous  decisions,  see  Debt, 
Action  of. 


BOUNDARIES. 

1.  The  boundary  line  between  Geor- 
gia and  Alabama  is  low  water-mark  on 
the  west  bank  of  the    Chattahoochee 


river, from  the  pointat  whichsaid  river 
enters  the  State  of  Florida,  to  "the 
great  bond"  next  above  tlie  mouth  of 
Uchee  creek.  Jlovurd  v.  Ingersoll,  1  7 
Ala.  780.  (Note,  that  this  case  was 
carried,  by  writ  of  error,  to  the  su- 
preme court  of  the  United  States; 
where  it  was  held,  that  tiie  lK)undary 
line  runs  along  the  top  of  the  liigh 
western  bank  of  said  river. — See  the 
case  reported  in  13  Howard's  U.  S. 
Reports,  381.) 

2.  The  boundaries,  lines  and  corners 
of  sections  of  land,  as  fixed  and  mark- 
ed b}"^  the  United  States  surveyors, 
cannot  bo  altered  or  controlled  by 
any  other  survey  ;  but  the  lines  run  to 
divide  the  sections  into  halves  and 
quarters,  if  erroneous,  may  be  correct- 
ed, by  running  the  line  according  to 
law.     Nolin  v.  Parmer,  21  Ala.  66. 

3.  The  acts  of  congress  of  180.5  and 
1820,  "concerning  the  mode  of  survey- 
ing the  public  lands  of  the  United 
States,"  do  not  establish,  as  the  true 
corners  of  sub-divisions  of  fractional 
sections,  the  corners  fixed  by  the  Uni- 
ted States  surveyors  in  their  official 
surveys  ;  but  the  corners  of  quarter- 
sections  are  to  be  placed  equidistant 
from  the  section  corners  on  the  same 
lines.     S.  C,  24  Ala.  391. 

4.  Where  the  course  of  a  running 
stream  through  a  fractional  section 
prevents  the  sub-division  of  the  quar- 
ter-sections into  eighty-acre  tracts, 
under  the  act  of  congress  of  April  24, 
1820,  the  sub-division  of  the  quarter- 
section  into  two  tracts,  divided  by  the 
stream,  is  not  in  contravention  of  the 
act.     Stein  v.  Ashby,  24  Ala .  521 . 

5.  Although  ane.r-j;fl?-fe  survey,  made 
by  a  county  survej'or  without  an  order 
of  court,  may  not, .of  itself,  be  compe- 
tent evidence  ;  yet  the  swveyor  may 
be  examined  personally  to  prove  the 
boundaries  of  the  land,  and  may  illus- 
trate his  evidence  by  his  own  survey  ; 
and  Avhen  the  aecuracj'  of  the  survey 
has  thus  been  proved,  it  may  go  to 
the  jury  as  evidence  tending  to  prove 
tlie  locality  of  the  land  and  its  bound- 
aries.    Nolin  V.  Parmer,  21  Ala.  66. 

6.  In  such  case,  the  parol  testimony 
of  the  surveyor  is  admissible,  although 
he  testifies  that  all  his  knowledge  re- 
specting the  boundaries  of  the  land 
was  derived  from  the  survey  which  he 
had  made.     lb. 
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7.  A  map.  not  made  xinrier  the  au- 
thority of  this  State,  or  of  the  United 
States,  is  not  admissible  evidence,  al- 
though "generally  received  as  a  cor- 
rect representation  of  what  purports 
to  be  shown  or  described  therein." 
Stem  V.  Ashbij,  24  Ala.  521. 

8.  In  designating  lands,  certain 
boundaries  are  of  more  importance 
than  quantity  ;  consequently,  where  a 
patent  calls  for  a  sub-division  of  a 
fractional  "section,  described  as  lying 
north  of  a  certain  creek  and  contain- 
ing a  specified  number  of  acres,  it  em- 
braces all  the  land  in  the  sub-division 
north  of  the  creek,  although  the  actual 
number  of  acres  exceeds  the  number 
Bpecitied  in  the  patent.     Tb. 

9.  In  fixing  the  boundaries  of  lands, 
streets  which  are  well-defined,  and 
designated  by  some  natural  or  artifi- 
cial monument,  must  govern  course 
and  distance;  but  streets  which,  in 
the  infancy  of  a  city  or  town,  are  only 
undefined  portions  of  land  dedicated 
to  public  use,  themselves  requiring  to 
be  located,  would  furnish  very  uncer- 
tain guides  in  arriving  at  the  bound- 
aries of  other  lands.  Doed.  Saltomttall 
and  Wife  v.  Riley  ^  Dawson,  28  Ala. 
164. 

10.  When  the  boundary  lines  of  a 
grant  are  fixed  by  the  grant  itself,  the 
question  what  these  lines  are  is  pure- 
ly a  question  of  law.  Magee  v.  Doe  d. 
Hallett  cy  Walker,  22  Ala.  fi99. 

11.  The  plat  of  the  Collins  survey, 
as  corrected  by  Pintado,  which  accom- 
panied the  Orange-Grove  grant,  was  a 
part  of  the  grant  itself  ;  and  the  grant 
is  of  all  the  lands  included  within  the 
lines  of  this  survej',  extended  without 
variation  to  the  channel  of  the  river, 
or  low  water-mark.     lb. 

12.  The  lines  fixed  by  this  corrected 
Collins  survey  are  obligatory  on  the 
United  States,  and  on  all  persons  claim- 
ing under  the  United  States  since  the 
act  of  confirmation,  and  cannot  be 
impeached  or  clianged  by  an  evidence 
tending  to  show  that  they  were  in- 
cor-rectly  located,  by  either  mistake 
or  fraud,  on  the  y)art  of  the  Spanish 
government  or  its  officers,  prior  to 
the  date  of  the  grant.     lb, 

13.  Where  the  location  and  survey 
of  an  incomplete  Spanish  grant,  made 
under  the  provisions  of  the  act  of 
congress  confirming  it,  recognizes  and 


adopts  one  of  the  lines  of  another 
grant  as  one  of  its  boundary  lines, 
and  the  parties  agree  to  such  survey 
and  location,  the  grantees  and  the 
United  States  are  mutually  bound  by 
it,  and  are  estopped  from  disputing 
that  line.     lb.  ^ 

14.  Where  the  ^lobile  river  formed 
the  eastern  boundary  of  an  incomplete 
Spanish  grant,  and  the  confirmatory 
act  of  congress  was  passed  after  the 
admission  of  Alabama  into  the  Union, 
the  lines  of  the  grant  could  extend 
only  to  high  water-mark  at  that  time. 
lb. 

15..  In  determining  the  riparian 
rights,  as  to  reclaimed  lands  in  Mobile, 
of  a  proprietor  claiming  under  a 
Spanish  grant  confirmed  by  act  of 
congress  as  a  perfect  title,  where  the 
lines  of  the  grant  extended  by  its 
terms  to  low  water-mark  at  its  date, 
the  lines  should  be  drawn  from  the 
termination  of  the  river  lines,  as  they 
existed  at  the  date  of  the  grant,  per- 
pendicularly to  the  channel  of  the 
river.     lb. 
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I.  When  the  Writ  Lies. 

1.  Certiorari  is  a  virit  revisatory  in 
its  nature,  and  is  the  proper  remedy 
to  enable  a  superior  court  to  correct 
the  erroneous  action  of  an  inferior 
tribunal  ;  while  mandamus  is  the  pro- 
per remedy  to  compel  action  where 
the  inferior  court  improperly  refuses 
to  proceed.  Lamar  v.  Comm'rs'  Court 
of  Marshall  Co.,  21  Ala.  772. 

2.  A  certiorari  does  not  lie  from  the 
circuit  to  the  commissioners'  court,  on 
the  refusal  of  the  latter  court  to  estab- 
lish a  private  road.  Brooks  v.  Kirby, 
19  Ala.  72. 

3.  But  it  lies  to  review  the  pro- 
ceedings of  tlie  commissioners'  court 
in  the  establishment  of  a  road,  where 
tlie  petitioner  shows  that  the  road  was 
illegally  established,  and  that  it  runs 
through  his  land.  Ex  parte  Keenan, 
21  Ala.  558. 
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4.  It  does  not  lie  from  tlie  comity 
court  to  a  justice  of  tlio  j)c;ice,  to  re- 
move tlie  ]jrocee(liiip;;s  iuuii  iictioii  for 
damai^es  under  tlie  act  of  1841,  (Clay's 
Digest,  308,  ^  3,)  where  tiie  amount 
claimed  is  less  than  fifty  dollars. 
Winn  V.  Free/e,  19  Ala.  171. 

5.  It  should  not  be  granted,  to  re- 
move into  the  circuit  court  proceed- 
ings had  before  a  justice  of  the  peace, 
when  the  petitioner  does  not  show 
any  reason  why  he  did  not  appeal 
from  the  judgment  of  the  justice. 
Wright  V.  Grail,  20  Ala.  3G3. 

6.  It  may  be  granted  by  a  judge  of 
probate,  to  remove  a  cause  from  a 
justice's  court  to  the  circuit  court ; 
and  when  the  writ  is  signed  and  issued 
by  him,  it  is  operative  as  his  fiat,  even 
if  he  has  no  authority  to  issue  it.  Hat- 
ter V.  Eastland,  22  Ala.  688. 

7.  It  does  not  lie,  to  review  the  pro- 
ceedings had  before  a  justice  of  the 
peace,  after  the  expiration  of  three 
years  from  the  rendition  of  the  judg- 
ment.    Enis  V.  Rofis,  19  Ala.  239. 

8.  It  will  not  be  granted  by  the 
supreme  court,  unless  by  consent,  to 
bring  up  an  amended  record,  until  the 
amendment  has  been  made  in  the  pri- 
mary court.  Townsend  v.  Jeffries' 
Adm'r,  24  Ala.  329. 

9.  But,  when  a  judgmeLt  is  amended 
nunc  pro  tunc,  during  the  pendency  of 
a  writ  of  error,  and  the  amendment  is 
brought  up  on  certiorari  previously 
sued  out,  the  amended  judgment  is 
properly  before  the  court.  Cunning- 
ham V.Fontaine,  25  Ala.  644. 

10.  When  the  certificate  of  the  clerk 
does  not  show  when  the  security  for 
the  costs  was  given,  and  affidavits  are 
submitted  that  the  secuiity  was  not 
given  when  the  appeal  was  taken,  a 
special  certiorari  will  be  awarded,  on 
motion,  requiring  the  clerk  to  certify 
the  time  when  the  security  was  taken. 
Carey  u.  McDougald's  Adm 'r,  25  Ala.  109. 

11.  And  where  the  endorsement  on 
tlie  appeal  bond  referred  its  approval 
to  a  day  subsequent  to  that  on  which 
the  appeal  was  taken,  but  the  appel- 
lant produced  satisfactory  presump- 
tive evidence  that  the  bond  was  ap.- 
proved  at  the  same  time  the  appeal 
was  taken,  a  special  certiorari  was 
awarded,  on  motion,  requiring  the 
clerk  to  certify  the  time  when  the 
bond   was   accepted    and    approved, 


without  reference  to  his  endorsement. 
Willianis  v.  McCunico,  25  Ala.  538. 

When  the  writ  lies  in  a  ciiniinal 
case.  Harrall  v.  Tlie  State,  2G  Ala.  52. 
[Ante,  p.  18.) 

II.  Plkadings,  and  Practice. 

12.  The  writ  of  certiorari,  being 
simply  the  means  by  which  the  cause 
is  removed  to  the  circuit  court,  uiay 
be  dispensed  with  by  the  parties, 
without  affecting  the  jurisdiction  of 
the  court.  Hatter  v.  Eastland,  22  Ala. 
688. 

13.  Where  the  writ  is  sued  out  by 
the.  defendant  below,  and  the  jilaintiff 
tiles  his  statement  in  the  circuit  court, 
and  there  continues  the  cause,  he  can- 
not afterwards  raise  an  objection  to  the 
certiorari,     lb. 

14.  Although  the  statute,  reqniring 
notice  of  an  appeal  to  be  given  to  the 
appellee,  does  not  apply  to  cases  re- 
moved by  certiorari ;  yiit,  where  the 
writ  is  sued  out  by  the  defendant  be- 
low, a  judgment  of  7ion  pros,  cannot  be 
rendered  against  the  plaintiff,  unless 
he  has  been  notified  of  the  issue  of 
the  writ.  Crownover  v.  Srusrleu,  19 
Ai*.  251.  ^°    ^ 

15.  Two  distinct  final  orders  or  de- 
crees of  the  commissioners'  court, 
one  establishing  a  road,  and  the  other 
granting  a  license  to  keep  a  ferry,  can- 
not be  removed  by  one  writ,  although 
the  ferry  is  a  part  of  the  road.  Cress- 
well  ^-  Monette  v.  Comm'rs'  Court  of 
Greene  Co.,  24  Ala.  282. 

•16.  Three  distinct  judgments,  in 
cases  between  different  parties,,  can- 
not be  removed  from  a  justice's  court 
by  one  writ,  sued  out  by  a  party  who 
was  a  defendant  in  each  case.  Davis 
V.  Callioun,  24  Ala.  437. 

17.  When  the  writ  is  issued  upon 
a  defective  petition,  the  circuit  court 
should  not  dismiss  the  cause  for  that 
reason,  but  should  proceed  with  the 
trial  de  novo,  without  noticing  the  de- 
fects of  the  petition.  Wright  v.  Grat/, 
20  Ala.  363  ;  Van  Eppes  i\  Smith.  21 
Ala.  317. 

18.  Nor  should  the  cause  be  dis- 
missed because  the  bond  is  defective, 
unless  the  appellant  fails  or  refuses, 
wlien  requiied,  to  make  a  cood  one. 
McClellan  v.  .^///.so/?,19  Ala.  671  ;  Davis 
V.  Calhoun,  24  Ala.  455. 
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19.  In  cases  of  forcible  entry  and 
detainer,  unlawful  detainer,  <fcc.,  re- 
moved to  tlie  circuit  court  previous  to 
the  passage  of  the  act  of  1850,  (Session 
Acts  184y-50,  p.  81,)  the  trial  was  had, 
not  lie  novo,  but  on  an  assig'nment  of 
errors  in  the  record  sent  up  b}'  the 
justice  ;  and  if  the  appellant  failed  or 
refused  to  assign  errors,  tlie  judgment 
of  the  justice  was  affirmed.  Mahan  v. 
Letter,  20  Ala.  162. 

20.  The  act  of  1850,  requiring  a 
trial  de  novo  to  be  had  in  the  circuit 
court,  does  not  apply  to  a  case  in 
which  the  fiat  of  the  judge  had  been 
obtained,  and  filed,  with  the  petition, 
with  the  clerk  of  the  circuit  court, 
prior  to  the  passage  of  the  act ;  al- 
though the  bond  was  executed,  and 
the  writ  issued,  subsequent  to  its  pass- 
age.    Jb. 

21.  In  such  case,  a  trial  de  novo  be- 
ing improperly  had,  and  judgment 
rendered  on  tlie  verdict  of  the  jurj', 
the  judgment  will  be  reversed  on  er- 
ror, although  the  plaintiff  in  error  is 
the  party  who  failed  to  assign  errors 
in  tlie  circuit  court,     lb. 

22.  When  a  judgment  against  a  gar- 
nishee is  removed  by  certiorari  to  the 
circuit  court,  the  garnishee  is  entitled 
to  the  privilege  of  answering  over  ; 
but,  if  he  does  not  offer  to  make  fur- 
ther answer,  he  will  be  held  to  have 
"waived  this  privilege.     Case  ^  Pate  v. 

>  Moore,  21  Ala.  758. 

23.  A  judgment  by  default,  in  such 
case,  may  be  rendered  against  the 
garnishee  before  the  fourth  day  of  the 
term.     Ih. 

24.  A  judgment  of  the  circuit  court, 
quashing  the  proceedings  of  the  com- 
missioners' court  in  tlie  establishment 
of  a  public  road,  applies  onl}-  to  the 
proceedings  then  before  tlie  court, 
and  has  no  effect  on  an  order  subse- 
quently made  on  a  new  and  distinct 
application.  Thompson  v.  The  State, 
20  Ala.  54 

For  analogous  decisions,  respecting 
the  practice  in  cases  of  appeal  from 
the  judgments  of  magistrates,  see 
Justices  of  the  Peace. 


CHARGE  OF  COURT. 

(Statutory  Provisions  :  Code,  ^^  2274,  2355  ;  Clay's 
Digest,  340,   §  149.) 

I.  Abstract. 

II.  Invading  Province  of  Jury. 

III.  Misleading  Jury. 

IV.  Referring  Question  of  Law  to 
Jury. 

V.  Rules  of  Construction  on  Error. 

As  to  charges  in  criminal  and  pro- 
bate cases,  see  same  title  in  Parts  I 
and  II,  pp.  19,  127. 
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CHAMPERTY. 

See  Contracts. 


I   Abstract. 

1.  An  abstract  charge,  even  though 
it  may  assert  a  correct  legal  proposi- 
tion, should  be  refused.  Brown  v. 
Jone<,  24  Ala.  463  ;  Garrett  v.  Hulloway 
^  Malone,  24  Ala.  376  ;  Stewart  i\  Brad- 
ford, 26  Ala.  410  ;  Bunlap  v.  Robinson, 
28  Ala.  100  ;  Gliddon  v.  McKinstnj,  28 
Ala.  408. 

2.  In  assumpsitfor  a  breach  of  war- 
ranty of  the  soundness  of  a  horse, 
which  became  blind  within  a  month 
after  the  sale,  a  charge  is  abstract 
which  is  based  on  the  condition  of  his 
eyes  at  the  time  of  the  sale,  when  the 
only  evidence  before  the  jury  relates 
to  their  condition  a  month  previous  to 
that  time.     Brou'n  v.  Jones,  24  x\.la.  463. 

3.  A  charge  is  abstract,  also,  when 
partly  based  on  facts  of  which  there 
is  no  evidence.  Garrett  v.  Hollowaij  ^ 
Malone,  24  Ala.  376. 

4.  So  is  a  charge  upon  a  question 
which  is  not  shown,  either  by  the 
pleadings  or  the  bill  of  exceptions,  to 
have  been  raised  in  the  case.  Gliddon 
V.  McKinstry,  28  Ala.  408. 

5.  But  a  charge  cannot  be  consider- 
ed abstract,  when  there  is  any  evi- 
dence, however  weak,  tending  to  sup- 
port it.  Hair  v.  Little,  28  Ala.  236  ; 
Partridge  V.  Forsyth,  29  Ala.  200. 

6.  A  charge  upon  the  requisites  of 
a  custom,  the  existence  of  wliich  is 
]>rovedby  only  witness,  is  not  abstract. 
Partridge  v.  Forsyth,  29  Ala.  200. 

7.  An  abstract  chartre  is  no  ground 
for  a  reversal  of  the  judgment,  when 
the  record  clearly  shows  that  it  could 
not   have   misled  the  jury,  to  the  ap- 
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pellaiit'a  prejudice.  Salmons  v.  Round- 
tree,  24  Ala.  458  ;  Joluison  v.  Baij/es,  2G 
Ala.  570  ;  Ilolston  v.  Lanfrdon,  2(5  Ala. 
600  ;  Taijlor  v.  Morrison,  20  Ala.  728  ; 
Partridge  v.  Fotsijl/i,  29  Ala.  200. 

8.  And  this,  even  though  it  may  as- 
sert an  incorrect  legal  proj)Osition. 
Salmons  v.  Roundtrce,  24  Ala.  458  ; 
Joknson  V.  Boijies,  20  Ala.  570  ;  Rohton 
V.  Langdon,  20  Ala.  000. 

9.  ^Vhen  the  record  shows  tcstinio- 
ny,  on  which,  if  the  abstract  charge 
were  stricken  out,  and  no  instructions 
on  the  sufficiency  of  the  evidence 
were  requested,  the  jury  might  still 
have  found  the  same  verdict,  the  ap- 
pellate court  will  presume  that  the 
abstract  charge,  asserting  a  correct 
legal  proposition,  could  not  Lave  mis- 
led the  jury.  Partridge  v.  Forsyth,  29 
Ala.  200. 

10.  When  the  bill  of  exceptions 
does  not  set  out  the  evidence,  the  ap- 
j)ellate  court  will  presume  that  a 
charge  given  hy  the  court  was  not  ab- 
stract. Wilson  V.  Calvert,  18  Ala.  274  ; 
Jones  V.  Stewart,  19  Ala.  701. 

11.  But,  when  an  exception  is  re- 
served to  the  refusal  of  a  charge  re- 
quested, the  appellant  must  make  the 
record  affirmatively  show  that  the 
charge  was  not  abstract.  Dent  v. 
Portwood,  17  Ala.  242  ;  Wilson  v.  Cal- 
vert, 18  Ala. -274;  Levereti's  Heirs  v., 
Carlisle,  19  Ala.  80. 

12.  When  an  erroneous  affirmative 
charge  is  given  by  the  court,  either  of 
its  own  motion,  or  on  request  of  a 
party,  the  appellate  court  Avill  not 
presume  that  it  was  abstra'ct,  becaiise 
the  bill  of  exceptions  does  not  set  out 
the  evidence  on  which  it  was  founded. 
Carter  v.  Doe  d.  Chaudron,  21  Ala.  72. 

II.  Invading  Province  of  Jury. 

13.  A  general  charge  in  favor  of 
either  party,  when  there  is  the  slight- 
est conflict  in  the  evidence  on  a  ma- 
terial point,  is  an  invasion  of  the 
province  of  the  jury,  and  therefore 
erroneous.  Knight  v.  Bell,  22  Ala. 
198  ;  IVoolfork's  Adm'r  v.  Sullivan,  23 
Ala.  548  ;  Lawler  v.  Norris,  28  Ala.  675  ; 
Freeman  v.  Scurlock,  27  Ala.  407  ;  All- 
man  V.  Gann,  29  Ala.  240  ;  Crum  v. 
Williams,  29  Ala.  446. 

14.  And  this,  though  the  facts  of 
the  case  are   admitted  by  the  parties, 


and  the  bill  of  exceptions  states  that 
there  was  no  conflict  in  the  evidence. 
Allman  v.  Gann,  29  Ala.  240. 

15.  I'nt,  when  there  is  no  conflict  in 
the  evidence,  and  it  is  only  necessary 
to  draw  a  legal  conclusion  from  the 
facts,  such  a  charge  may  be  given. 
Abnei/  V.  Pickett,  21  Ala.  739  ;  Stokes  v. 
Jones,  21  Ala.  731  ;  hrijaa  v.  Ware,  20 
Ala.  687  ;  McKenzie  v.  Stevens,  19  Ala. 
091. 

16.  Such  a  charge  is  equivalent  to 
a  demurrer  to  the  evidence.  Hollings- 
worth  V.  Martin,  23  Ala.  591. 

17.  In  charging  the  jury,  the  court 
should  not  assume  that  any  fact  is 
proved,  unless  there  is  some  testimo- 
ny tending  to  prove  it  ;  and  even  then 
it  should  be  stated  hypothetically.     lb. 

18.  But,  when  a  fact  is  not  contro- 
verted, the  court  may  charge  upon 
it  directly,  and  without  hypothesis. 
Nelms  V.  Williams,  18  Ala.  650. 

19.  When  a  party  excepts  to  a  gene- 
ral charge  in  favor  of  his  adversary, 
lie  must  make  the  record  show  that 
there  was  conflicting  evidence  before 
the  ^nvy,  or  that  the  charge  was  not 
authorized  by  the  evidence.  Gaines 
V.  Harvin,  19  Ala.  491. 

20.  A  charge,  assuming  that  there  is 
an  irreconcilable  conflict  in  the  testi-' 
mony  of  two  witnesses,  is  an  invasion 
of  the  province  of  the  jury ;  as  where 
it  asserts,  tliat  if  the  jury  believe  the 
testimony  of  one  witness,  they  must 
find  for  the  plaintiff,  but  if  they  be- 
lieve the  testimony  of  the  other,  they 
must  find  for  the  defendant.  Cain  v. 
Pen  ix,  29  Ala.  374. 

21.  A  charge, beginning  thus,  "When 
the  defendant  shows."  kc,  assumes 
that  the  fact  stated  is  proved,  and. 
when  the  evidence  on  the  point  is 
conflicting,  is  erroneous.  McKenzie  v. 
Branch  Bank  at  Montgomery,  28  Ala. 
606. 

22.  A  charge,  which  denies  to  the 
jurj'  the  right  to  draw  any  reasonable 
inference  from  the  facts  stated,"  is  an 
invasion  of  their  province.  King  v. 
Pope,  28  Ala.  602. 

23.  But  a  charge,  which  authorizes 
the  jury  to  draw  an  inference  opposed 
to  all  the  testimony,  is  also  erroneous. 
Carei/  v.  Hughes,  17  Ala.  388  ;  Dunlap 
V.  R6binson,^28  Ala.  100. 

24.  When  there  is  no  eyidence  tend- 
ing to   prove   a   particuiftr   fact,   the 
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court  may  so  instruct  the  jury  ;  but, 
where  many  witnesses  are  examined 
orally,  and  the  facts  detailed  by  them 
are  numerous,  such  a  charge  maj'  be 
refused.     Knox  v.  Fair,  17  Ala.  503. 

25..  Where  there  is  conflicting  evi- 
dence of  a  custom,  it  should  be  left  to 
the  jury  to  determine  whether  the 
custom  is  proved  ;  but,  where  the 
only  evidence  is  the  testimony  of  one 
witness,  which  tends  to  prove  the 
law  mercliant  to  be  other  than  it  really 
is,  the  court  may  instruct  the  jurj'  that 
there  is  no  evidence  of  custom  before 
them.  Jewell  v.  Center  if  Co.,  25  Ala.  498. 

26.  A  charge  upon  the  effect  of  evi- 
dence, which  is  susceptible  of  a  con- 
struction different  from  that  placed  on 
it  by  tlie  court,  is  an  invasion  of  the 
province  of  the  jury.  Stanley  v.  Nel- 
son, 28  Ala.  514. 

27.  In  charging  the  jury  that  they 
might,  in  an  action  of  trespass,  give 
exemplary  damages  if  there  v:eve  cir- 
cumstances of  aggravation,  the  judge 
"playfully  remarked,  in  the  'way  of 
illustration,  'such  damages  as  would 
teac'i  the  old  gentleman  not  to  violate 
the  sabbath,  nor  injure  his  health  1)3' 
riding  in  the  night,  nor  interfere  witii 
the  rights  of  otiiers.'  "  Held,  that  the 
instructions  were  erroneous,  because 
the  remarks  were  calculated  to  make 
the  jury  believe  that  the  judge  thought 
the  facts  justified  heavy  exemjilary 
damages.     Hair  v.  Little,  28  Ala.  28(5. 

2S.  A  charge,  which  instructs  the 
jury  that,  '-in  civil  cases,  all  that  is,  re- 
quired is  that  the  proof  shall  prepon- 
derate in  favor  of  one  party  or  the 
other,  and  that  they  must  find  accord- 
ing to  the  preponderance  of  proof," 
isan  invasion  of  their  province.  iI/«(/.<t 
V.  Williams,  27  Ala.  267. 

■2!).  On  the  request  of  the  jury  for 
further  instructions,  the  presiding 
judge  said,  "I  perceive  from  j'oiir  ques- 
tions that  your  minds  have  been  mis- 
led by  a  case  read  by  the  defendant's 
counsel ;"  and  then  stated  to  them, 
"that  they  should  receive  the  law 
only  from  the  court — that  counsel  of- 
ten read  l)ooks  to  the  jury,  to  explain 
themselves  more  clearly  and  forcibly  ; 
but  that  they  must  not  receive  them 
as  law,  except  so  far  as  sanctioned  by 
the  court."  ffcld,  that  there  was  no 
error  in  tliese  instructions.  Clinmber- 
lain  Sf  Co.  v.  Masterson,  26  Ala.  371. 


30.  A  charge  which  assumes  a  fact 
to  be  proved,  without  referring  to  the 
jury  the  credibility  of  the  testimony 
tending  to  establish  it,  is  an  invasion 
of  their  province.  Wafers  v.  Spencer, 
22  Ala.  460  ;  Brooks  v.  Hildretk  ^-  Mose- 
ley,  22  Ala.  469  ;  Whitsett,  Garner  ^  Co. 
V.  Slater,  23  Ala.  626  ;  McKenzie  v. 
Branch  Bank  at  Montgomery,  28  Ala. 
606  ;  Knight's  Adm'rs  v.  Vardeman,  25 
Ala.  262  ;  Hudson  ^  Stokes  v.  Weir  if 
Tate,  29  Ala.  294. 

31.  Even  though  the  fact  itself  is  imma- 
terial.    Waters  v.  Spencer,  22  Ala.  640. 

32.  A  charge  assuming  that  a  con- 
version is  proved,  when  the  evidence 
only  establishes  an  intention  to  convert, 
is  liable  to  this  objection.  Knight's 
Adm'rs  v.  Vardeman,  25  Ala.  262. 

33.  So  is  a  charge  which  asserts, 
without  hypothesis,  "that  the  defend- 
ant is  entitled  to  recover"  the  amount 
of  a  set-off  claimed.  Foust  v.  Yielding, 
28  Ala.  658. 

34.  When  the  charge  of  the  court 
assumes  a  fact  as  proved,  the  a,ppel- 
late  court  will  presume  that  the  evi- 
dence justified  the  assumption,  unless 
the  bill  of  exceptions  repels  such  pre- 
sumption :  a  statement  that  the  evi- 
dence "tended  to  show"  the  fact,  with- 
out showing  that  the  evidence  was 
conflicting  or  uncertain,  is  not  sufli- 
cient  to  put  the  court  in  error.  Kirk- 
land  V.  Oates,  25  Ala.  465. 

35.  A  charge,  wh;ch  assumes  a  ques- 
tion of  fact  to  be  a  question  of  law,  is 
an  invasion  of  the  province  of  the 
jury.  Pritchett  v.  Munroe,  22  Ala.  501  ; 
Newton-v.  Jackson,  23  Ala.  335  ;  Ewing 
V.  Sanford,  19  Ala.  606  ;  McGonegal  v. 
Walker,  23  Ala.  361. 

36.  A  charge  which  assumes  the 
sufficiency  of  the  parol  evidence  in  a 
cause,  tending  to  show  that  a  person, 
though  no  party  to  the  record,  was  the 
real  defendant  in  the  action,  is  an  in- 
vasion of  the  province  of  the  jury. 
Tarleton  if  Pollard  v.  Johnson,  25  Ala. 
BOO. 

37.  The  question  of  fraudulent  in- 
tention, is  a  question  for  the  determi- 
nation of  the  jury,  and  one  which  the 
court  cannot  properl}'  assume  to  de- 
cide. Thomas  V.  Degrajfenreid.ll  Ala. 
602;  Lanier  v.  Branch  Bank  at  Mont- 
gomertj,  18  Ala.  625  ;  Stokes  v.  Jones,  21 
Ala.  731. 

38.  But,  where  a  deed  is  fraudulent 
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oil  its  fiice,  it  is  the  duty  of  tlie  court 
so  to  declare  it.  Johnson  v.  Ihweult. 
18  Ala.  741. 

3i).  And  wliere  the  bill  of  exceptions 
recites  that  "it  was  expressly  i)roved 
that  the  conveyance  was  made  to  hin- 
der and  delay  the  j^raiitor's  creditors," 
and  that  there  was  no  conflict  in 
the  evidence,  the  court  may  give  a 
general  charge  upon  the  elfect  of 
the  evidence.  Stokes  v.  Jones,  21  Ala. 
731. 

40.  And  where  fraud  in  the  execu- 
tion of  plaintHT's  deed  is  the  onl}'  de- 
fense, but  no  evidence  is  offered  tend- 
ing to  prove  fraud,  or  to  raise  a  pre- 
sumption of  framl,  the  court  may  in- 
struct tlie  jury,  -'that  the  matters  in 
proof  do  not  make  out  a  case  of  fraud." 
Hopkins  v.  Scott,  20  Ala.  179. 

41.  Where  the  facts  are  clear  and 
undisputed,  fraud  vet  non  is  a  pure 
question  of  law  for  the  determin.ation 
of  the  court ;  but,  where  the  facts  are 
not  clear  and  indisputable,  or  where 
there  is  any  conflict  in  the  evidence, 
the  question  should  be  left  to  tlie  de- 
cision of  the  jury.  Upson  v.  Raiford, 
29  Ala.  188. 

42.  Whether  a  payment  was  volun- 
tarily made  or  not,  is  a  question  of 
fact  for  the  determination  of  the  jurj', 
and  one  which  the  court  cannot  as- 
sume to  decide.  Ewing  v.  Peck,  26 
Ala.  41 3. 

43.  Where  the  words  relied  on  to 
take  a  case  out  of  the  statute  of  hmi- 
tations,  amount  in  law  to  an  express 
promise,  there  is  no  necessity  for  re- 
ferring their  construction  to  the  jury, 
but  the  court  may  instruct  them  as  to 
xhe  legal  effect  of  the  words.  Evans 
V.  Cnreij,  29  Ala.  99. 

44.  Notice  is  a  question  of  fact  for 
the  determination  of  the  jury.  Sait- 
mars/i  v.  Bower  ^-  Co.,  22  Ala.  221 . 

45.  Whether  the  facts  are  sufficient 
to  put  a  purchaser  on  his  guard,  arid 
thus  charge  him  with  implied  notice, 
is  a  question  for  the  jury.  Pritchett  v.. 
Muiiroe,  22  Ala.  .501. 

46.  In  an  action  against  an  endor- 
ser, it  is  the  province  of  the  jury  to 
ascertain  the  facts,  while  tlie  court  de- 
termines their  le'j:al  sufficiency  to  con- 
stitute notice.  Stanley  v.  Bank  of  Mo- 
bile, 23  Ala.  652. 

47.  What  constitutes  due  diligence 
on  the  part  of  the  sheriff,  is  a  mixed 


question   of  law   and  fact.     Wliltsett, 
Garner  if  Co.  v.  Slater,  23  Ala.  626. 

48.  What  is  a  reasonable  time  for 
the  completion  of  work  under  a  con- 
tract, when  no  time  is  speciiied  in  the 
contract,  is,  generally  speaking,  a  ques- 
tion of  fact  for  the  jury.  Drake  v. 
Gorce,  22  Ala. 409. 

49.  Whether  a  charge  by  a  commis- 
sion-merchant of  five  jier  cent.,  in  ad- 
dition to  legal  interest,  for  accepting 
and  advancing  the  money  to  j)ay  bills 
drawn  on  him  by  his  customers,  is 
intended  merely  as  a  fair  conqiensa- 
tion  for  the  risk,  trouljle  and  expense 
incurred,  or  is  designed  as  a  cover  for 
usury,  is  a  question  for  the  determina- 
tion of  the  jury.  Brown  v.  Harrison 
If  Robinson,  17  Ala.  774. 

50.  Whether  or  not  there  has  been 
a  delivery  of  a  chattel,  is  a  question 
of  fact  for  the  determination  of  the 
jury.  Thomas  v.  J)cgraJ]'enreiil,  1  7  Ala. 
602.  See,  also,  Nelson  v.  Iverson,  19 
Ala.  95. 

51.  Whether  a  party  abandoned  the 
possession  of  land,  or  merely  left  it 
nnimo  revertendi,  is  a  question  for  the  de- 
termination of  the  jury  ;  but  thecourt 
may  decide  whether  or  not  the  ques- 
tion arises.  McCall.v.  Doe  d.Prijor, 
17  Ala.  533. 

52.  Whether  the  acceptance  of  par- 
tial performance  is  intended  as  a  wai- 
ver of  the  entire  fulfillment  of  a  con- 
tract, is  a  question  for  the  decision  of 
the  jury.  Wolfe  v.  Parham,  18  Ala. 
441. 

53.  In  an  action  on  a  bond,  where 
the  defendant  relies  on  satisfaction  in 
lieu  of  performance,  the  question 
whether  the  thing  done  or  given  in 
lieu  of  performance  was  intended  and 
accepted  as  a  satisfaction,  should  be 
left  to  the  decision  of  the  jury.  Jolui- 
son  and  Wife  v.  Collins,  20  Ala.  435. 

54.  Adverse  possession  is  a  qUestioa 
of  fact  for  the  decision  of  the  jury. 
Benje  v.  Creagh's  Adm'rs,  21  Ala.  151. 

55.  It  is  the  peculiar  province  of 
the  jury  to  determine  whether  a  con- 
tract, consummated  on  Sunday,  was 
justified  by  the  necessity  of  the  case. 
'Hooper  V.  Edwards,  18  Ala._280. 

56.  Agency  is  a  question  of  fact, 
which  falls  within  the  peculiar  prov- 
ince of  the  jury.  McClung's  Executors 
V.  Spotsii'ood,l9  Ala.  165;  McDonnell 
V.  Branch  Bank  at  Montgomery,  20  Ala, 
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313.  [But  see  McKenzie  v.  Stevens, 19 
Ala.  6'Ji,  where  it  is  said  to  be  a  mixed 
question  of  law  and  iact.) 

57.  In  au  action  for  malicious  prose- 
cution, the  facts  being  undisputed, 
probable  cause  is  a  question  of  law 
for  the  decision  of  the  court ;  but, 
where  the  facts  are  to  be  ascertained 
from  evidence  which  is  doubtful  or 
conflicting,  it  becomes  a  question  for 
the  jury.  Ewing  v.  Sanford,  19  Ala. 
605.  See,  also,  Long  v.  Rodger s,  19 
Ala.  321. 

58.  Whether  a  partnership  existed 
between  two  or  more  persons,  after 
the  facts  are  ascertained,  is  a  question 
of  law.  McGrew  ^  Harris  v.  Walker,  17 
Ala.  824. 

59.  It  is  the  peculiar  province  of 
the  court  to  construe  written  instru- 
ments, and  to  declare  their  legal  ef- 
fect. Long  V.  Rodger s,  17  Ala.  540  ; 
S.  C,  19  Ala.  321  ;  Kidd  ^-  Co.  v.  Crom- 
well, Haight  ^-  Co.,  17  Ala.  648  ;  3Ioore 
V.  Leseur  and  IVife,  18  Ala.  606  ;  Magee 
V.  Doe  d.  Hallett^  Walker,  22  Ala.  699  ; 
Allen  V.  Harper,  26  Ala.  686  ;  Wyaifs 
Adni'r  V.  Steele,  26  Ala.  639  ;  Chamber- 
lain v.'Gaillard,  26  Ala.  505. 

60.  Where  the  admissibility  of  evi- 
dence depends  upon  the  existence  of 
a  preliminary  fact,  it  is  the  duty  of  the 
court  to  decide  whether  that  fact  ex- 
ists ;  but  the  question  may,  at  the  dis- 
cretion of  the  court,  be  submitted  to 
the  jury.  Scott  v.  Coxe's  Adm'rs,  20 
Ala.  294. 

III.  M1SLE.4.DING  Jury. 

61.  A  charge  admitting  of  two  con- 
structions, one  ot  which  asserts  an 
incorrect  legal  proposition,  is  calcula- 
ted to  mislead  the  jui'y,  and  should 
therefore  be  refused.  Ross  v.  Ross, 
20  Ala.  105;  Rolstonv.  Langdon,  26 
Ala.  660. 

62.  A  charge  requiring  explanation 
or  qualitication  is  obnoxious  to  the 
same  objection.  Long  v,  Rodgers,  19 
Ala.  321  ;  Johnson  and  Wife  v.  King, 
20  Ala.  270  ;  Rolston  v.  Langdon,  26 
Ala.  660;  Godbold  v.  Blair  <.y  Co.,  27 
Ala.  592  ;  Partridge  v.  Forsyth,  29  Ala. 
200. 

63.  But  an  affirmative  charge,  assert- 
ing a  correct  legal  proposition,  al- 
though it  may  be  objectionable  on  ac- 
count of  its   generality,  is  no  g-round 


for  a  reversal  of  the  judgment :  the 
party  ought  to  request  an  explanatory 
charge.  Ewing  t\  Sanford,  19  Ala. 
605  ;  Hutchinson  v.  Bearing,  20  Ala. 
799  ;  Ivefs  Adm'r  v.  Oivens  and  Wife, 
28  Ala.  641  ;  Partridge  v.  Forsyth,  29 
Ala.  200. 

64.  Where  the  evidence  renders  the 
general  rule  of  law  inapplicable  to 
the  case,  the  court  may  refuse  to  give 
it  in  charge  to  the  jury.  Ross  v.  Pear- 
son, 21  Ala.  473. 

65.  It  is  the  duty  of  the  court,  in 
charging  the  jury,  to  confine  itself  to 
the  testimony.  HoUingsworth  v.  Mar- 
tin, 23  Ala.  591. 

66.  Where  issue  is  joined  on  a  de- 
fective replication,  the  defendant  can- 
not, by  a  request  for  instructions  to 
the  jury,  claim  advantage  of  the 
plaintiff's  failure  to  prove  a  fact,  which, 
because  not  alleged  in  the  replication, 
is  outside  of  the  issue.  Nunn  v.  Mills, 
28  Ala.  600. 

67.  A  charge,  assuming  that  an  im- 
material question  of  fact  is  an  issue  to 
be  tried  and  determined  by  the  jury, 
is  well  calculated  to  mislead  them,  by 
withdrawing  their  minds  from  the 
true  issues  in  the  case.  Dunlap  v. 
Robinson,  28  Ala.  100. 

68.  A  charge  which  has  the  eflfect 
of  placing  the  burden  of  proof  on  the 
wrong  part}',  is  calculated  to  mislead 
the  jury.  Pennington  v.  Woodall,  17 
Ala.  685. 

69.  The  court  is  not  obliged  to  give 
a  charge  in  the  language  in  which  it 
is  asked  ;  provided,  the  charge  given 
is  a  full  and  fair  exposition  of  the. law. 
Long  V.  Rodgers,  19  Ala.  321  ;  Ewing 
V.  Sanford,  21  Ala.  157.  (Changed  by 
section  2355  of  the  Code.) 

70.  Where  the  plaintiff's  right  of 
recovery,  or  the  defend^^at's  entire  de- 
fense, depends  upon  the  existence  of 
three  or  more  distinct  facts,  a  charge' 
in  his  favor,  omitting  or  disregarding 
one  of  those  facts,  and  making  the 
case  turn  on  the  other  facts  only,  is 
erroneous.  Rowland  ^'  Hcifnerv.Lad' 
iga's  Heirs,  21  Ahi.  9  ;  Dill  v.  Camp,  22 
Ala.  249. 

71.  A  charge  which  withdraws  from 
the  consideration  of  the  jury  any  evi- 
dence, however  weak,  which  tends  to 
establish  the  point  in  issvie,  is  calcu- 
lated to  mislead  them,  and  is  therefore 
improper.     Edgar  v.   McArn,  22  Ala. 
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79G  ;  Pritchett  v.  Munroe,  22  Ala.  TjOI  ; 
Reese  V.  Beck,  24  Ala.  G51  ;  Upson  v. 
Rai/ord,  29  Ala.  188. 

72.  "W^liere  the  evidence  of  a  single 
Avitiicss  tends  to  prove  certain  facts 
which  present  a  particidar  phase  of 
the  case,  the  court  may  properly  in- 
struct the  jury  on  the  eifcct  of  his  tes- 
timony (if  believed  by  them),  without 
noticing  the  other  evidence  in  the 
cause  :  such  a  charge  does  not,  eith'er 
expressl}'  or  by  implication,  exclude 
the  otlier  evidence  from  the  consider- 
ation of  the  jury  ;  and  if  such  an  in- 
ference should  be  apprehended,  it 
may  be  guarded  against  by  asking- 
other  instructions.  Garrett's  Adni'rs 
V.  Garrett  ^  Garrett,  27  Ala.  087. 

73.  A  charge,  asserting  that  a  re- 
covery cannot  be  had  on  a  partial  per- 
formance of  an  entire  contract,  predi- 
cated on  a  j>ortion  of  the  evidence, 
cannot  be  refused,  because  another 
portion  of  the  evidence  tended  to 
show  a  waiver  of  full  performance. 
Wolfe  V.  Parham,  18  Ala.  441. 

■  74.  The  court  may  refuse  to  instruct 
the  jury  upon  the  effect  of  a  particu- 
lar portion  of  a  conversation  in  evi- 
dence before  them,  and  let  them  de- 
termine the  question  in  issue  from 
the  whole  conversation.  Ward  v. 
Winston  ^  Co.,  20  Ala.  167. 

75.  It  is  error  to  instruct  the  jury, 
"that  the  main  charge  was  to  be  with 
them  the  controlling  part  of  the 
charge."  Chamberlain  ^  Co. v.  31asier- 
soH,  26  Ala.  371. 

TV.  Referring  Question  of   Law  to 
Jury. 

76.  A  charge,  which  has  the  effect 
of  referring  to  tlie  jury  the  decision 
of  a  question  of  law,  is  erroneous. 
Wright  V.  Boiling,  27  Ala.  259  ;  Cham- 
berlain cy  Co.  V.  Masterson,  26  Ala.  371  ; 
Stau'eij  V.  Bunk  of  Mobile,  23  Ala.  652  ; 
Eivingv.  Sanford,  19  Ala.  605. 

77.  If  the  court,  after  deciding  a 
question  of  law  against  the  plaintiff, 
refuses  to  instruct  the  jury,  on  his  re- 
quest, that  they  have  nothing  to  do 
with  tlie  decision  of  that  question, — 

■  this  is  an  implied  admission  of  their 
right  to  revise  the  decision  of  the 
court ;  but,  since  the  refusal  of  the 
charge  gives  the  plaintiff  an  additional 
chance  for  a  verdict,  it  is  no  cause   of 


reversal   in  his  favor.     Wijatl's  Adm'r 
V.  Steele,  26  Ala.  639. 

As  to  what  are  questions  of  law,  as 
distiiiguislicd  from  questions  of  fact, 
vide  supra,  36-60. 

V.    RVLF.S    OF    COXSTKLX'TIOX    ON    ErROR. 

78.  Instructions  to  the  jury  must  bo 
construed  in  connection  with  the  evi- 
dence iti  the  cause.  Kirkland  v.  Gates, 
25  Ala.  465  ;  Waters  v.  Spencer,  22  Ala. 
460  ;  Miller  v.  Jones'  Adm'r,  29  Ala. 
174. 

79.  But  the  appellate  court  will  not 
undertake  to  determine  the  weight  of 
evidence,  nor  construe  the  charge 
upon  the  hypothesis  that  the  pre- 
ponderance was  on  one  side  or  the 
other.  Upson  v.  Raiford,  29  Ala.  188  ; 
Dill  V.  Camp,  22  Ala.  249. 

As  to  presumptions  in  favor  of  the 
correctness  of  a  charge,  vide  supra,  7- 
12,  34.  / 

When  an  erroneous  charge  is  a 
reversible  error,  see  Error  and  Ap- 
peal, V. 


CHOSE  IX  ACTION. 

1.  A  sale  by  the  tenant  for  life,  of 
the  absolute  interest  in  a  chattel,  con- 
verts the  interest  of  the  remainder- 
man into  a  chose  in  action.  Price  v. 
Talleij's  Adm'rs,  18  Ala.  21. 

2.  Personal  property,  belonging  to 
a  female  ward,  and  in  the  possession 
of  her  guardian,  is  not  a  chose  in  ac- 
tion, since  the  possession  of  the  guar- 
dian is  the  possession  of  the  ward. 
Chambers  v.  Perry,  17  Ala.  726. 

3.  "When  personal  property,  belong- 
ing to  several  wards,  is  held  by  their 
common  guardian  under  appointment 
by  the  chancery  court,  the  interest  of 
each  is  not  a  chose  in  action.     lb. 

4.  The  undivided  interest  of  each 
of  several  donees  of  personal  proper- 
ty, in  the  liands  of  a  common  bailee, 
is  not  a  chose  in  action,  but  property 
in  possession.  Hopper  v.  McWhorter, 
18  Ala.  229. 

As  to  the  assignment  of  choses  in 
action,  see  title  Assignment,  ante,  p. 
400.  •    - 
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CLERKS. 


I.  Authority. 
ir.  Liability. 
in.  Dbpltties. 

IV.    SCRETIKS. 


I.  Authority. 

1.  Under  the  acts  of  1833  and  184.5, 
(Clay's  Digest,  .54,  §  1  ;  Session  Aots 
1844-.5,  p.  137,)  the  clerlv  of  the  cir- 
cnit  court  iiiuy  issue  a  judicial  attach- 
ment against  a  defendant  who  avoids 
tiie  service  of  process,  upon  the  filing 
of  tlie  re(piired  affidavit,  either  in  term 
time  or  vacation.  (Chilton,  C.  J.,  clis- 
se)iting.)  Garner  if  Nevill  v.  Johnson, 
22  Ala.  494. 

2.  The  clerk  of  tl>e  city  conrt  of 
Mobile  has  no  authority  to  issue 
an  original  attachment.  Stevenson  v. 
O'Hara,  27  Ala.  362  :  Malthews,  Finleij 
if  Co.  V.  Sdndi  ff  Co.,  29  Ala.  136  ;  Flask, 
HartwcU  if  Co.  v.  Paul,  Cook  ^  Co.,  29 
Ala.  141  ;  Lewis  v.  JJubose  ^  Co.,  29 
Ala.  219.  (Changed  by  statute. — Ses- 
sion Acts  18.55-6,  p.  117.) 

II.  Liability. 

3.  An  action  on  the  case  does  not 
lie  against  a  clerk,  for  taking  a  writ 
of  error  bond  without  security.  Wil- 
iiams  V.  Hart,  17  Ala.  102. 

4.  But,  if  he  fails  to  take  sufficient 
•security  wdien  tendered  by  tiie  plain- 
till"  in  error,  and  yet  certifies  the  iiond 
as  valid  to  the  supreme  court,  where 
the  judgment  is  affirmed  on  certificate, 
and  afterwards  perpetually  enjoined 
in  chancery  on  account  of  his  want  of 
authority  in  filling  up  the  bond, — an 
action  lies  against  him.     Ih. 

h.  The  clerk  is  liable,  in  such  case, 
for  the  amount  ol  the  original  judg- 
ment, with  interest  thereon,  and  for 
necessary  costs  expended  in  good  faitii 
in  defense  of  the  chancery  suit;  wheth- 
er he  is  liable  also  for  the  ten  per 
cent,  damages  to  which,  if  the  bond 
had  been  valid,  the  plaintiff  would 
have  been  entitled  on  the  affirmance 
of  the  judgment  in  the  supreme  court, 
queer e  ?     Ih. 

6.  When  a  clerk  has  collected  mo- 
ney on  a  judgment,  the  statute  of  limi- 


tations does  not  begin  to  run  in  his 
favor,  until  there  has  been  either  a 
conversion  by  him,  or  a  refusal  to 
pay  on  demand.  McDonnell  v.  Branch 
Bank  at  3Iontg07nery,  20  Ala.  313. 

7.  If  he  is  shown  to  have  convert- 
ed the  money,  a  demand  is  unnecessa- 
ry ;  otherwise,  a  demand  must  be 
made  within  a  reasonable  time  after 
the  collection  ;  and  what  is  a  reason- 
able time  must  depend  upon  the  cir- 
cumstances of  each  particular  case. 
lb. 

8.  Process  of  garnishment  does 
not  lie  against  a  clerk,  to  subject  the 
proceeds  of  sale  of  perishable  proper- 
ty, seized  under  a  void  attachment, 
and  sold  under  an  order  of  court. 
Lewis  V.  Dubose  if  Co.,  29  Ala.  219. 

9.  The  act  of  1848,  (Session  Acts 
1847-8,  p.  86,)  imposing  a  ^lenalty 
upon  county  clerks  for  receiving  un- 
lawful /ees,  is  not  confined  to  matters 
touching  the  administration  of  estates. 
Foster  v.  Blount,  18  Ala.  687. 

III.  Deputies. 

10.  "When  a  person  is  discharging, 
as  deputy,  the  duties  of  a  circuit  clerk  ; 
and  his  acts  are  of  such  a  continuous 
character  as  reasonably  to  justif3'  the 
inference  that  the  clerk,  if  a  faithful 
public  oflicer,  must  have  known  of 
them,  and  would  not  have  permitted 
them  unless  done  by  his  authority, — ■ 
the  acts  themselves  become  very 
strong  evidence  of  the  deputy's  au- 
thority as  such.  McDonnell  v.  Branch 
Bank  at  Montgomery,  20  Ala.  313. 

11.  When  the  clerk's  name  is  affixed 
to  a  writ,  to  which  is  appended  an  af- 
fidavit that  tlie  name  was  subscribed 
by  the  affiant  by  the  authority  of  the 
clerk,  the  affiant  must  be  presumed  to 
have  been  the  clerk's  deputy,  and  the 
writ  held  to  have  been  properly  is- 
sued.    Yonge  V.  Broxson,  23  Ala.  684. 

12.  A  deputy  clerk  is  responsible 
only  to  his  principal,  for  a  default 
committed  wdiile  acting  witliin  the 
scope  of  his  duties,  and  in  the  name 
of  the  ]jrincipal.  Snedicor  v.  Davis, 11 
Ala.  472. 

13.  An  action  accrues  to  the  princi- 
pal, in  such  case,  from  the  time  of  the 
commission  of  the  act,  and  docs  not 
await  the  development  of  the  conse- 
quent injury  ;  and   the   lapse   of  six 
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years   from    the   time  of  tlie  (lcf;iiilt 
bars  tlio  action,     lb. 

14.  Wlictlier  tlie  recovery  sliould 
be  for  nominal  damages  only,  or  for 
the  probable  prosi)Cctivo  damages, 
where  the  suit  is  instituted  before  the 
actual  injury  is  ascertained,  quare  ? 
lb. 

IV.  Sureties. 

15.  The  liability  of  the  sureties  of 
a  county  clerk  does  not  cease  on  their 
application  to  the  judgt3  to  require  a 
new  bond  from  their  principal,  but 
continues  until  the  new  bond  is  given, 
or  until  the  office  is  declared  vacant 
on  account  of  the  failure  to  give  it. 
Armdrong  v.  Pugli,  19  Ala.  209.     - 

IG.  An  action  does  not  lie  against 
the  sureties  on  the  official  bond  of  a 
county  clerk,  to  recover  the  penalty 
imposed  by  statute  for  issuing  a  mar- 
riage license  to  a  female  under  eighteen 
years  of  .age  without  the  consent  of 
her  parent  or  guardian.  Brooks  v. 
Governor,  17  Ala.  806. 

17.  A  summary  proceeding  against 
a  circuit  clerk  and  his  sureties,  for  his 
failure  to  pay  over  to  the  county 
treasurer,  on  demand,  all  fines,  for- 
feitures, or  other  moneys  belonging  to 
the  county,  (Code,||  2.596-7,  2616-21,) 
is,  as  to  the  parties  who  have  receiv- 
ed notice  of  the  motion,  joint  only, 
and  is  governed  by  the  rules  applica- 
ble to  joint  actions.  Armstrong  v. 
HoUeij,  29  Ala.  305. 

18.  A  confession  of  judgment  by 
the  clerk,  in  such  case,  does  not  au- 
thorize the  rendition  of  judgment 
against  either  himself  or  the  other  de- 
fendants,    lb. 


CODE  OF  ALABAMA. 

T.  Constitutionality. 
II.  Construction. 

1.  Generally. 

2.  §  1,  [Meaning  of  wonl  "Person.") 

3.  I  12,  [Excerption  as  to  Pending 
Actions.) 

4.  §  573,    [Jurisdiction  of  Special 
Supreme  Court.) 

5.  I?  1010-11,  [Liability  of  Steam- 
boat for  Transportation  of  Slave.) 
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6.  ??  1133-36,  [Establishment  rf 
Public  Road.) 

7.  '0,\^)'.'>2-'.'A\,  [Acceptance  of  Bill 
of  Exchange.) 

8.  ^^  1883-87,  {Statute  of  Non- 
Clnim.) 

9.  P^i  1917,  1938,  [Suits  by  and 
against  Executors  and  Adminis- 
trators.) 

10.  'i^  2129-42,  [Parties  to  Actions.) 

11.  ^  2165,    [Service   of-  Summons 
and  Complaint.) 

12.  I?  2175-88,  [Bail  in  Civil  Ac- 
tions.) 

13.  §§  2211-13,  [Pleadings  in  Real 
Actions.) 

14.  I  2234,  and  Appendix,  [Forms 
of  Complaint.) 

15.  ^?  2240-43,  [Set-Off.) 

16.  I  2253,  [Demurrer.) 

17.  I?  2290,  2302,    [Competency  of 

Witnesses) 

18.  I  2298,  [Entries  on  Physician's 
Books.) 

19.  g  2313,  [Proof   of  Demand  by 
Plaintiff's  Oath.) 

20.  ?§  2318-28,  [Depositions.) 

21.  |§  2353-58,  [Bill  of  Exceptions, 
and  Nonsuit.) 

22.  I  2366,  [Judgment  by   Default 
Final.) 

23.  §1    2396-2400,    [Security    for 
Costs.) 

24.  ^§  2401-05,  [Amendments.) 

25.  |§  2407-17,  [Rehearins;.) 

26.  I  2418,  [Revival  of  Judgment.) 

27.  I  2456,  [Lien  of  Execution.) 

28.  I  2462,  [Exemption  Law.) 

29.  g|  2471-73,  2520-22,  [Garnish- 
ment on  Judgments.) 

30.  §  2490,  [Statute  of  Limitations.) 

31.  I?   2517-73,    [Attachment    and 
Garnishment.) 

32.  g|  2595,  2833,  [Trial  of  Right 
of  Proper tij.) 

33.  il    2596-97,    2616-21,     2645, 
( Sum  mar  i/  Judgmen  ts.) 

34.  ^§2850-52,  [Entry  and  Detain- 
er, Forcible  and  Unlauful.) 

35.  §1  3016-41,  [Appeals.) 

36.  §1  3042^7,  [Sheriff's  Fees.) 

See,  also,  the  same  title  in  Parts,  I, 
II,  and  III,  pp.  21, 128,  230. 


I.  Constitutionality. 

1.  The  constitutional  provision  con- 
tained in  the  23d  section  of  the  third 
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article, ;  that  no  bill  shall  have  the 
force  of  a  law  until  it  be  read  on  three 
several  days  in  each  house  of  the 
general  asseinblj',  does  not  require 
that  everything  which  is  to  become  a 
law  b}'  tlie  adoption  of  the  bill  shall 
be  thus  read  ;  n.)r  does  the  provision 
of  the  1st  section  of  said  article,  pre- 
scribing the  style  of  laws,  affect  the 
validity  of  a  bod}^  of  laws,  when  the  bill 
by  which  they  were  adopted  pursued 
the  prescribed  form.  Deiv  v.  Cunning- 
ham, 28  Ala.' A66. 

11.  Construction. 

1.  Generally. 

2.  The  re-enactment  in  the  Code,  of 
a  previous  statute,  must  be  taken  as 
a  legislative  adoption  of  the  judicial 
construction  which  it  had  received. 
Dwamus  v.  Harrison  ^  Whitman,  26 
Ala.  326 ;  Sartor  v.  Branch  Bank  at 
Montgomery,  29  Ala.  353. 

2.  ^  1,  [Cleaning  of  word  "Person.") 

3.  This  section  does  not  so  control 
the  subsequent  sections  (2516,  et  seq.) 
giving  process  of  garnishment  against 
"any  person  indebted,"  &c.,  as  to  au- 
thorize a  garnishment  against  a  public 
municipal  corporation,  to  whom  those 
sections  do  not  apply.  Mayor  and 
Aldermen  of  Mobile  v.  Rowland  ^*  Co., 
26  Ala.  498. 

3.  ^  12,  [Exceptionas  to  Pending  Actions.) 

4.  An  appeal,  or  writ  of  error,  be- 
ing in  the  nature  of  a  new  action, 
must  be  governed  by  the  provisions 
of  the  Code,  which  abolishes  writs  of 
error.  Mazange  v.  Slocum  ^  Henderson, 
23  Ala.  668. 

5.  An  ancillary  attachment  is  apart 
of  the  original  suit,  and  must  be  gov- 
erned by  the  provisions  of  the  old 
law.  Frankenheimer  v.  Slocum  fy  Hen- 
derson, 24  Ala.  373. 

6.  A  bill  of  exceptions  must  be  gov- 
erned by  the  provisions  of  the  old 
law,  although  the  trial  is  bad  since 
the  adoption  of  the  Code.  Godden  v. 
LeGrnnd,  28  Ala.  158. 

7.  The  provisions  of  the  Code,  re- 
specting testimon}^  or  the  mode  of 
taking  depositions,  do  not  apply  to 


causes  pending  on  the  17th  January, 
1853,  the  day  on  which  it  went  into 
operation.  Hiscox  v.  Hendree,  27  Ala. 
216  ;  Doe  d.  Kennedy's  Heirs  v.  Reynolds, 
27  Ala.  364;  Broadnax  v.  Sullivan,  29 
Ala.  320. 

8.  The  competency  of  a  witness 
must  be  determined  by  the  old  law. 
Hiscox  V.  Hendree,  27  Ala.  216. 

9.  Section  2211,  which  gives  the  de- 
fendant in  real  actions  a  right  to  de- 
mand an  abstract  of  the  plaintiff's  title, 
does  not  apply  to  causes  pending  when 
the  Code  went  into  operation.  Doe  d. 
Kennedy's  Heirs  v.  Reynolds,  27  Ala. 
364. 

10.  Section  2403,  allowing  amend- 
ments as  to  parties,  does  not  apply  to 
such  causes.  Crump  v.  Wallace,  27 
Ala.  277. 

■  11.  Proceedings  instituted  by  a 
debtor,  to  obtain  his  discharge  from 
custody  under  bail  process,  sued  out 
before  the  Code  went  into  operation, 
must  conform  to  the  provisious  of  the 
Code,  where  the  debtor  was  surrender- 
ed by  his  bail  after  the  Code  went  into 
operation.  Goldsmith,  Forcheimer  Sf  Co. 
V.  Lang,  25  Ala.  486. 

12.  The  lien  of  a  judgment,  render- 
ed before  the  adoption  of  the  Code, 
must  be  determined  by  its  provisions. 
Daily  v.  Burke,  28  Ala.  328. 

4.  1 573,  [Jurisdiction  of  Special  Supreme 

Court.) 

13.  Where  a  cause  was  regularly 
heard  before  a  special  court,  consist- 
ing of  one  judge  of  the  supreme  court 
and  two  circuit  judges,  and  was  by 
them. reversed  and  remanded  ;  and  on 
a  subsequent  day  of  the  term,  before 
the  minutes  of  the  regular  court  were 
signed,  two  of  the  members  of  the  spe- 
cial court,  in  the  absence  of  one  of  the 
circuit  judges,  granted  a  rehearing, — • 
held  b)'  Stone,  J.,  sitting  alone,  that 
the  order  was  not  void  for  want  of 
jurisdiction.  Goodman  ^  Mitchell  v. 
Walker,  29  Ala.  444. 

5.  |§  1010-11,  [Liability  of  Steamboat 

for  Transportation  of  Slave.) 

14.  It  is  no  defense  to  an  action 
against  the  owners  of  a  steamboat,  to 
recover  the  value  of  a  slave  transj)ort- 
ed  on  their    boat  without  the  writen 
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authority  of  liis  owner,  tliat  tlic  slave 
was  a  runaway,  when  lie  came  on 
board  the  boat  at  Molrilc  ;  that  he  was 
not  discovered,  until  after  the  boat 
had  gone  seventy-five  miles  up  the 
river,  on  her  trip  to  Montgomery ; 
that  he  was  then  arrested,  and  cliain- 
ed  until  the  arrival  of  tliG  boat  at 
Montgomerj',  when  he  was  carried  to 
( the  county  jail,  while  the  boat  proceed- 
ed to  Wetumpka  ;  that  he  was  at  the 
time  sick  with  pneumonia,  and  so  con- 
tinued until  his  death,  which  occurred 
a  few  da^'s  aftervt'ards  ;  and  that  the 
defendants  furnished  him  with  pro- 
per medical  attendance  during  his  ill- 
ness. Blangham  v.  Cox  Sr  Waring,  29 
Ala.  81. 

15.  The  same  principles  apply, 
whe  'e  the  action  is  brought  to  recov- 
er the  penalty  of  fifty  dollars.  Massey 
V.  Cole,  29  Ala.  364. 

6.  ^1  1133-36,  (Establishment  of  Public 

Road.) 

16.  The  form  of  oath  prescribed  for 
viewers  must  be  precisely  pursued, 
and  fully  set  out  in  the  record  :  a  re- 
cital in  their  return,  that  they  were 
"duly  sworn  before  acting,"  is  not  suf- 
ficient. Keenan  v.  Comm'rs'  Court  of 
Dallas  Co.,  26  Ala.  568. 

17.  The  record  must  show,  also,  that 
the  road  was  viewed  and  marked  out 
by  the  jury,  "to  the  greatest  advantage 
to  the  public,  and  with  as  little  pre- 
judice to  individuals  as  possible,  and 
without  partiality  or  favor  :"  where 
the  order  of  the  court  directs  the  jury 
"to  view  and  mark  out  the  best  route 
for  the  said  road,"  and  they  report 
that,  "being  duly  sworn  before  acting," 
they  performed  the  duty  assigned 
them  in  the  order,  to  the  best  of  their 
ability,  without  partiality  or  favor," — 
this  is  not  a  sufScient  compliance 
with  the  requisitions  of  the  statute. 
lb. 

7.  ^^  1532-36,   {Acceptance  of  Bill  of 

Exchange.) 

18.  No  right  can  accrue  from  a  ver- 
bal promise  to  accepta  bill  of  exchange, 
unless  the  party  to  whom  the  promise 
is  made  negotiates  the  bill  on  the  faith 
of  it.  Sands  ^-  Co.  v.  Matthews,  Finley 
^  Co.,  27  Ala.  399. 


19.  If  the  drawee  retains  the  bill, 
by  permission  of  the  holder's  agent, 
for  examination,  from  Saturday  until 
the.  following  Monday,  no  legal  obli- 
gation is  thereby  created  against  him 
as  acceptor.     lb. 

8.  ?g  1863-87,  {Staiute  of  Non-Claim.) 

20.  A  bar  cannot  be  made  out,  un- 
der this  statute,  by  adding  together 
the  periods  which  elapsed  before  and 
after  the  Code  went  into  operation. 
McHenry  v.  Wells,  28  Ala.  451. 

21.  In  an  action  instituted  against 
an  executor  or  administrator,  if  the 
defendant  intends  to  raise  the  ques- 
tion of  the  presentation  of  the  claim, 
with  the  view  of  throwing  the  costs  on 
the  plaintiff,  he  must  present  it  on  the 
record  by  plea  or  suggestion,  so  that 
the  plaintiff  may  have  an  opportunity 
of  proving  the  presentation,  and  the 
issue  must  be  tried  by  the  jury  ;  but, 
in  the  absence  of  such  plea  or  sugges- 
tion, if  the  plaintiff  has  a  general 
verdict  on  the  issues  joined,  he  is  en- 
titled to  full  costs.  Wallace  v.  Nelson, 
28  Ala.  282. 

9,  ^^  1911,  193S,  [Suits  by  and  against 

Executors  and  Administrators.) 

22.  Process  of  garnishment  may  be 
sued  out  against  an  executor  or  ad- 
ministrator, as  the  debtor  of  a  legatee 
or  distributee,  before  the  lapse  of  six 
months  from  the  grant  of  letters  ;  but 
no  judgment  can  be  rendered  against 
him,  as  such,  until  the  estate  is  finally 
settled.  Moore  if  Lyons  v.  Stainton, 
22  Ala.  831. 

23.  The  common-law  doctrine,  as  to 
the  merger  of  a  civil  action  in  a  felony, 
does  not  apply  to  the  statutory  action 
by  an  administrator  to  recover  dam- 
ages for  the  wrongful  act  or  omission 
which  caused  the  death  of  his  intest- 
ate. Lankford's  Adnvr  v.  Barrett,  29 
Ala.  700. 

10.  II  2129^2,  [Parties  to  Actions.) 

24.  The  assignee  of  a  policy  of  in- 
surance after  a  loss  has  accrued,  al- 
though it  contains  the  usual  stipula- 
tion against  assignment,  may  maintain 
an  action  on  it  in  his  own  name.  Ferry 
t).  Merchants'  Insurance  Co. ,2b  Ala. 355. 
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25.  The  transfer  of  a  judgment  upon 
condition  tiiat  the  transferroe  "was  to 
pay  for  it  if  he  could  make  anything 
out  of  it,"  does  not  constitute  liira  the 
"party  really  interested  in  it,"  nor  in- 
vest him  with  sucli  property  tliat  he- 
can  sue  on  it  before  a  justice  of  the 
peace.    Pike  v.  Brigiit,  29  Ala.  332. 

2().  In  an  action  on  a  promissory 
note,  by  payee  against  maker,  it  is  a 
good  plea  in  bar,  that  the  plaintiff  is 
not  the  party  really  interested  in  the 
note.     Bryan  v.  Wilson,  27  Ala.  208. 

27.  Husband  and  ^vife  may  join,  as 
at  common  law,  to  recover  on  a 
promise  made  to  the  wife  for  services 
rendered  by  her  during  coverture. 
Jordan's  Adrn'r  v-  Hubbard  and  Wife, 
2S  Ala.  432. 

28.  Where  the  separate  estate  of 
tlie  wife  was  created  by  will  before 
the  adoption  of  the  Code,  and  no 
trustee  was  appointed,  the  husband 
must  sue  alone  for  the  recovery  of 
the  property.  Friend  v.  Oliver,  27 
Ala.  532.  Also,  Gerald  and  Wife  v. 
McKenzie,  27  Ala.  1(56. 

29.  In  suits  relating  to  the  wife's 
separate  estate  created  by  statute,  she 
must  sue  and  be  sued  alone,  where 
the  suit  is  for  the  corpus  of  the  prop- 
ert}',  or  for  damages  to  the  property 
itself  as  distinguished  from  its  use  ; 
and  where  the  rents,  income  and  prof- 
its of  the  property  are  the  mere  inci- 
dent of  a  suit,  she  mav  recover  them. 
Pickens  and  Wife  ?;.  Ofirer,  29  Ala.  528. 

30.  Where  the  wife's  separate  es- 
tate is  created  by  contract,  and  such 
contract  appoints  no  trustee,  the  hus- 
band alone  has  the  right  of  action, 
after  he  has  once  reduced  the  proper- 
ty to  possession  ;  and  where  the  rents, 
income  and  profits  are  the  foundat'on 
of  the  suit,  although  the  separate 
estate  is  created  by  statute,  he  must 
sue  alone,     lb. 

31.  Husband  and  wife  must  be  join- 
ed, either  as  plaintiffs  or  defendants, 
in  suits  not  relating  to  her  separate 
estate  created  by  statute,  where  the 
marriage  took  place  prior  to  the  1st 
j\Lirch,  1848,  and  the  object  of  the  suit 
is  to  reduce  to  possession  some  chose 
in  action  belonging  to  the  wife,  of 
which  the  husband  has  never  had 
possession,  either  actual  or  construc- 
tive ;  or  Avhere  the  separate  estate  is 
created  by  contract,    which    contract 


appoints  no  trustee,  and  the  husband 
has  never  reduced  the  property  to 
possession  ;  or  Vvhere  the  action  is 
brought  for  a  tort,  committed  by  or 
upon  the  wife  ;  or  where  it  was  nec- 
essary, at  common  law,  on  account  of 
her  interest,  that  the  wife  should  be 
joined.     lb. 

32.  The  wife  cannot  be  joined  with 
her  husband,  as  a  defendant  in  an  ac- 
tion on  a  note,  executed  by  thera 
jointly,  during  coverture,  for  the 
purchase-money  of  a  tract  of  land. 
Gibson  V.  Marquis  and  Wife,  29  Ala. 
G68. 

33.  Section  3132,  relating  to  suits 
by  and  against  infants,  applies  only  to 
suits  in  the  common-law  courts  of 
original  jurisdiction,  and  not  to  ap- 
peals.    Cook  V.  Adams,  27  Ala.  294. 

34.  In  an  action  by  or  against  "the 
wife  and  mother,"  under  section  213G, 
it  must  appear  that  the  wife  is  also  a 
mother,  and  the  husband  a  father  ; 
and  if  the  husband  is  a  non-resident 
at  the  commencement  of  the  sn.t,  the 
wife  must  give  security  for  the  costs, 
as  in  other  cases  where  the  plaintiff  is 
a  non-resident.  Ex  parte  Cole,  28  Ala. 
50. 

35.  Section  2142,  in  reference  to 
suits  against  partners,  provides  a  plain 
and  adequate  remedy  at  law  to  en- 
force the  payment  of  a  j^artnership 
debt  out  of  the  estate  of  a  deceased 
partner,  but  does  not  take  away  the 
■original  jurisdiction  of  equity.  Wal- 
dron,  Isleij  ^  Co.  v.  Simmons.  28  Ala. 
G29. 

11.  I  2165,    {Service   of  Summons  and 

Complaint.) 

36.  The  sheriffs  failure  to  serve  a 
copy  of  the  complaint,  with  tlve  sum- 
mons, is  a  mere  irregularity,  which, 
after  judgment  by  default,  is  not  avail- 
able on  error.  Dew  v.  CunningJiam, 
28  Ala.  466, 

12,  II  2175-88,  [Bail  in  Civil  Actions.) 

37.  Where  the  debtor  takes  an  ap- 
peal to  the  circuit  court,  and  gives 
the  bond  required  by  section  2185, 
he  is  entitled  to  be  discharged  from 
custody,  plx  parte  Whitehead,  23  Ala. 
93, 

38.  "Where  the  debtor  was  in  custo- 
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dy  before  the  Code  wont  into  opera- 
tion, but  was  surrendered  by  liia  bail 
after  tiiat  time,  tlie  proceedings  to 
obtain  a  discliarge  must  conform  to 
the  provisions  of  tlie  (/ode.  Gold- 
smith,  Forchcimer  ^  Co.  v.  Lang,  25  Ala. 
48(;. 

39.  An  affidavit  by  such  debtor, 
"tliat  he  has  no  monej',  estate,  or  ef- 
fects, real  or  personal,  in  possession  or 
expectancy,  within  the  State  of  Ala- 
bama, suljjoct  to  levy  and  sale  by  exe- 
cution," without  adding  "whereby  to 
satisfy  the  debt,"  is  sufficient,     lb. 

13.  l?i  2211-13,  {Pleadings  in  Red 
Actions.) 

40.  Section  2211,  giving  the  defend- 
ant in  a  real  action  a  right  to  demand 
an  abstract  of  the  plaintiff's  title,  does 
not  apply  to  suits  pending  when  the 
Code  went  into  operation.  Doe  d. 
Kennedi/s  Heirs  v.  Reynolds,  27  Ala. 
364. 

41.  The  plea  of  not  guiltj^  is  equi- 
valent to  the  consent  rule,  and  is  an 
admission  of  the  defendant's  posses- 
sion at  the  commencement  of  the  suit. 
King  V.  Kent's  Heirs,  29  Ala.  542. 

14.  ^  2234,  and   Appendix,  {Forms   of 
Complaints.) 

42.  A  complaint  in  the  prescribed 
form,  "on  promissory  note,  by  payee 
against  maker,"  is  sufficient  to  sup- 
port a  judgment  hj  default ;  and  its 
legal  eftect  is  the  same  as  jf  it  contain- 
ed an  averment,  in  express  terms,  that 
the  note  was  paj'able  to  the  plaintiff. 
Letondal  v.  Huguenin,  26  Ala.  552. 

43.  In  an  action  by  husband  and 
wife,  to  recover  slaves  which  are 
alleged  to  be  the  separate  propertj^ 
of  the  wife,  a  complaint  in  the  pre- 
scribed form,  "for  the  recovery  of 
chattels  in  specie,"  is  sufficiently  cer- 
tain and  definite,  on  demurrer,  al- 
though it  does  not  allege  whether  the 
wife's  separate  estate  Avas  created  by 
contract  or  by  statute,  or  whether  the 
husband  ever  reduced  the  property  to 
possession  ;  but  no  recovery  can  be 
had  rnider  such  a  complaint,  upon  a 
cause  of  action  which  does  not  author- 
ize the  joinder  (tf  husband  a.nd  wife 
as  plaintiffs.  Piclcens  and  Wife  v.  Oli- 
ver, 29  Ala.  528. 


4i.  Ill  suing  for  the  recovery  of 
slaves  belonging  to  his  intestate's  es- 
tate, an  admiidstrutor  may  decUue  in 
the  prescribed  form,  with  the  addi- 
tional averment  that  he  sues  "as  ad- 
ministrator," Sec.  Crimm's  Adrn'rf  v. 
Crawford,  29  Ala.  623  ;  Wijatl's  Adm'r 
V.  Rambo,  29  Ala.  510. 

15.  ^?  2240-43,  [Sct-Uff.) 

45.  In  an  action  on  a  debt  due  from 
defendant  to  plaintiff  individually,  a 
debt  due  to  defendant,  by  open  ac- 
count, from  a  firm  of  which  plaintiff  is 
a  member,  is  not  available  as  a  set-off. 
Duramus  v.  Harrison  if  Whitman,  26 
Ala.  326. 

46.  A  demand  "not  sounding  in 
damages  merely,"  is  one  which,  when 
the  facts  upon  which  it  is  based  are 
established,  the  law  is  capable  of 
measuring  accurately  by  a  pecuniary 
standard.  Holley  v.  Younge,  27  Ala. 
203. 

47.  If  a  purchaser,  with  covenants 
of  warranty,  buys  in  an  outstiinding 
vendor's  lien,  at  a  price  less  than  the 
amount  of  the  purchase-money  and 
interest,  this  demand,  if  reasonable,  is 
available  as  a  set-off  in  an  action  on  the 
note  for  the  purchase-money.     lb.' 

48.  The  vend-or's  false  representa- 
tions, that  the  lands  Avere  not  subject 
to  overflow,  and  that  the  tract  embrac- 
ed other  valuable  lands  outside  of  its 
boundaries,  constitute  a  good  set-off 
in  such  action.  Gibson  v.  Marquis  and 
Wife,  29  Ala.  668. 

49.  A  promissorjMiote,  of  which  the 
defendant  is  the  equitable  gwner,  al- 
though he  may  not  have  the  legal 
title,  is  a  good  set-off.  Hudson  <.y  Stokes 
V.  Wier  If  Tate,  29  Ala.  294. 

16.  I  2253,  {Demurrer.) 

50.  Under  a  demurrer  to  a  com- 
plaint, on .  the  ground  that  it  does 
not  show  a  sufficient  prosecution  for 
the  felon\'  in  which  the  civil  action 
is  merged,  the  objection  cannot  be 
raised  that  tlie  venue  is  not  well  laid. 
Morton  v.  Bradley,  27  Ala.  640. 

17.  ^g  2290,  2302,  {Competency  of  Wit- 
nesses.) 

51.  The  transferror,  or  assignor  of 


470 


CODE  OF  ALABAMA. 


[Part  IV. 


the  note  sued  on,  is  not  a  competent 
witness  for  the  plaintiff".  IJwhon  bf 
Stokes  V.  Weir  ^  Tate,  29  Ala.  294. 

52.  In  an  action  against  a  steamboat, 
to  recover  damages  for  injuries  to 
goods  caused  by  a  collision  with  a 
flat-boat,  the  owner  of  the  flat-boat, 
who  had  charge  of  her  at  the  time  of 
the  collision,  is  not  a  competent 
witness  for  the  plaintiff".  Owners  of 
Steamboat  Farmer  v.  McCraw,  26  Ala. 
189. 

53.  In  an  action  on  a  promissory 
note,  a  surety,  who  is  not  sued,  is  a 
competent  witness  for  his  principal. 
Atioood's  Adm'rv.  Wright,  29  Ala.  346. 

5-4.  As  to  the  competency  of  one  of 
the  proponents  of  a  will,  as  a  witness 
to  sustain  it,  see  Deslonde  If  James  v. 
Darrington's  Heirs,  29  Ala.  92. 

IS.   g   2298,    {Entries    on   Physician's 
Books.) 

55.  Under  this  statute,  the  original 
entries  in  a  physician's  books  are  evi- 
dence for  him,  in  an  action  to  recover 
for  medical  services,  of  the  items  of 
his  account  for  medicines  administer- 
ed and  furnished  to  his  patients  in  the 
course  of  his  practice  ;  but  the  value 
of  the  medicines,  as  well  as  of  the 
active  services  rendered,  must  be 
otherwise  proved.  Richardson  v.  Dor- 
man's  Executrix,  28  Ala.  679. 

19.  I  2313,  [Proof  of  Demand  by 
Plaintiff's  Oath.) 

56.  If  the  plaintiff"  seeks  to  establish 
"the  correctness  of  his  demand"  by 
iis  own  oath,  he  cannot  be  permitted 
80  to  shape  the  facts  to  which  he 
swears,  as  to  deprive  tlie  defendant  of 
the  right  to  prove,  by  his  own  oath, 
that  the  demand  has  been  paid  :  he 
must,  therefore,  not  only  state  facts 
which,,  if  proved  by  other  witnesses, 
would  make  out  a  prima-facie  case  of 
indebtedness  on  the  part  of  the  defend- 
ant, but  he  must  also  swear  to  the 
fact  of  non-payment ;  and  if  he  fails  to 
do  this,  the  court  may  exclude  his  tes- 
timony from  the  jury.  Jordan  v.  Owen, 
27  Ala.  152. 

20.  II  2318-28,     [Depositions.) 

57.  These   provisions  of  the  Code 


are  not  applicable  in  cases  which 
were  pending  when  the  Code  went 
into  operation.  Broadnax  v.  Sullivan, 
29  Ala.  320. 

As  to  their  construction,  see  May's 
Heirs  v.  May's  Adm'r,  28  Ala.  141. 
(Jnfe,  p.  132,^^39,40.) 

21.  ^Pi  2353-58,  [Bill  of  Exceptions,  and 

Nonsuit.) 

58.  Abill  of  exceptions, when  taken 
in  a  cause  which  was  pending  when 
the  Code  went  into  operation,  although 
the  trial  is  had  since  that  time,  must 
conform  to  the  provisions  of  the  old 
law.     Godden   v.  LeGrand,  28  A]a.  1^8. 

59.  When  it  becomes  necessary  for 
the  plaintiff  to  suffer  a  nonsuit,  on  ac- 
coiint  of  any  decision  of  the  court 
during  the  trial,  he  must  reserve  the 
point  by  bill  of  exceptions,  even  when 
the  ruling  is  otherwise  disclosed  by 
the  record.  Palmer  t.  Bice,  28  Ala. 
430. 

60.  If  the  bill  was  not  reduced  to 
writing,  and  presented  to  the  judge 
for  signature,  within  the  prescribed 
time,  it  cannot  be  established  in  the 
supreme  court,  upon  proof  that  the 
cause  which,  involved  less  than  $20, 
was  subnittted  to  the  judge  for  decis- 
ion, and  was  held  under  advisement 
by  him  ;  that  the  counsel  of  the  party 
excepting  frequently'  asked  the  judge 
whether  he  had  decided  it,  and  was 
told  by  him  that  he  had  not ;  that  a 
judgment  was  afterwards  rendered, 
without  notice  to  the  counsel,  although 
they  were  in  daily  attendance  on  the 
court ;  and  that  they  had  no  notice 
whatever  of  the  judgment,  until  after 
the  expiration  of  the  time  prescribed 
for  signing  bills  of  exception.  Stein 
V.  McArdie  ^  Watiirs,  25  Ala.  561. 

22.  §  2366,  [Judgment  by  DefauU Final.) 

61.  In  an  action  on  a  proraissor}' 
note  and  an  open  account  for  work 
and  labor,  judgment  by  default  final 
cannot  be  rendered,  for  the  aggregate 
amount  of  the  sums  claimed,  without 
the  intervention  of  a  jury,  or  the  cxe-. 
cution  of  a  writ  of  inquiry.  Seville  v. 
Reese,  2o  Ala.  451. 

62.  Nor  is  such  judgment  proper, 
where  the  action  is  founded  on  unpaid 
calls  for   railroad  stock.     Contioly  v. 
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Ala.  4"   Tenn.  Rivers  Railroad   Co.,  29 
Ala.  373. 

23.  ?il  2396-2400,  [Security  for  Costs.) 

G3.  A  proceeding  by  notice  and 
motion,  on  the  part  of  a  railroad  com- 
pany, against  a  delinquent  stock- 
holder, is  a  suit  within  the  meaning  of 
section  2398  ;  and  security  for  the 
costs  must  be  given  when  the  notice 
is  placed  in  the  hands  of  the  sheriff  to 
be  served.  Ala.  Sf  Tenn.  Rivers  Rail- 
road Co.  V.  Harris,  25  Ala.  232. 

64.  An  action  brought  by  the  wife, 
under  section  2136,  is  within  the  pro- 
visions of  section  2396,  where  the 
husband  is  a  non-resident.  Ex  parte 
Cole,  28  Ala.  .50. 

65.  An  action  commenced  by  origi- 
nal attachment  is  also  within  the  pro- 
visions of  said  section.  Ex  parte  Rob- 
bins,  29  Ala.  71. 

66.  And  this,  notwithstanding  the 
attachment  bond  is  conditioned  that 
the  plaintiff  "shall  prosecute  h'is  at- 
tachment with  effect,  or,  failing  therein, 
pay  the  defendant  all  such  costs  and 
damages  as  he  may  sustain  for  the 
wrongful  suing  out  of  said  attach- 
ment." Shepherd  Sp  Gordon  v.  Spriggs, 
29  Ala.  673. 

67.  But  an  action  instituted  by  a 
non-resident  nominal  plaintiff,  for  the 
use  of  a  resident,  is  not  within  the 
provisions  of  the  statute,  although 
the  complaint  shows  that  the  action 
ought  to  have  been  brought  in  the 
name  of  the  beneficiary.  Ex  parte 
Bush,  29  Ala.  50. 

68.  The  security  must  be  endorsed 
on  the  complaint,  or  lodged  with  the 
clerk,  before  th6  issue  of  tlie  summons. 
Ala.  Sf  Tenn.  Rivers  Railroad  Co.  v. 
Harris,  25  Ala.  232  ;  Ex  parte  Cole,  28 
Ala.  50. 

69.  In  a  suit  commenced  by  an  origi- 
nal attachment,  if  the  plaintiff  wishes 
to  sue  out  his  attachment  before  some 
other  officer  than  the  clerk  of  the 
court  to  which  it  is  returnable,  he  may 
annex  his  complaint  to  the  attachment, 
and  procure  security  for  the  costs  to 
be  endorsed  on  the  complaint  before 
the  issue  of  the  writ.  Ex  parte  Rob- 
bins,  29  Ala.  71. 

70.  A  motion  to  dismiss,  on  account 
of  the  failure  to  give  security  for  the 
costs,  may  be  made  at  any  time  before  a 


plea  is  fded,  or  judgment  rendered. 
lb. 

71.  If  the  court  improperly  refuses 
to  dismiss  the  suit  on  motion,  muriiJa- 
mus  lies  to  compel  its  dismissal,  wlien 
no  final  judgment  lias  been  rendered 
in  the  cause.  Ex  parte  Cole,  28  Ala. 
50  ;  Ex  parte  Robbins,  29  Ala.  71. 

72.  After  the  rendition  of  final  judg- 
ment, the  error  is  available  on  appca) ; 
and  the  cause  will  be  remanded,  with 
instructions  to  the  primary  court  to 
dismiss  it.  Steamboat  Empire  v.  Ala. 
Coal  Mining  Co.,  29  Ala.  698. 

73.  Although  the  statute  gives  a 
summary  judgment  against  the  sin-cty 
for  the  costs,  oidy  in  the  event  of  the 
plaintiff  being  unsuccessful  in  the 
suit ;  yet  he  is  liable  for  them,  equally 
with  the  plaintiff,  if  they  cannot  be  col- 
lected when  adjudged  against  tlie  de- 
fendant. Shepherd  Sf  Gordon  v. Spriggs, 
29  Ala.  673. 

24.  ^1  2401-05,  [Amendments.) 

74.  A  judment  may  be  amended, 
nunc  pro  tunc,  after  the  lapse  of  twelve 
years,  when  the  record  shows  suf- 
ficient evidence  to  authorize  it.  Sartor 
V.  Branch  Bank  at  Montgornerij,  29  Ala. 
353.  .     ■ 

75.  Section  2403  does  not  apply  to 
suits  which  were  pending  when  the 
Code  went  into  operation.  Crump  v. 
Wallace,  27  Ala.  277. 

76.  An  amendment  of  the  complaint, 
which  would  convert  an  action  of 
detinue  into  an  action  of  trover,  can- 
not be  allowed.  Harris  v.  Hillman,  26 
Ala.  380. 

77.  In  an  action  by  a  partnership, 
on  an  open  account  f6r  goods  sold 
and  delivered,  if  the  evidence  shows 
that  a  party  not  joined  w'as  a  partner 
at  the  time  the  account  was  contract- 
ed, the  complaint  may  be  amended  b^' 
adding  his  name.  Godbold  v.  Blair  ^ 
Co.,  27  Ala.  592. 

78.  When  the  summons  is  in  the 
nam«  of  the  plaintiff  individually,  the 
complaint  ma}*  be  so  amended  as  to 
authorize  a  recover}'  by  him  as  ad- 
ministrator. Crimm's  Adm'rs  r.  Crau'- 
ford,  29  Ala.  623. 

79.  In  trover  by  the  assignor,  for 
the  use  of  his  assignee,  if  the  evidence 
shows  that  the  conversion  took  place 
after  the   assignment,   the  complaint 
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cannot  be  so  amended  as  to  authorize 
a  recovery.  Stodder  v.  Grant  l^  Nick- 
els,'!! Ahx.  AIG. 

80.  The  name  of  a  sole  phaintiff  can- 
not be  struck  out,  and  tliat  of  another 
person  l)C  substituted.  Leairdv.Moore, 
27  Ala.  326  ;  Friend  v,  Oliver,  27  Ala. 
532. 

81.  If,  however,  the  defendant  pleads 
to  the  amended  complaint,  without 
objecting  to  the  leave  to  amend,  or  to 
the  auieudment  itself,  he  cannot  revise 
on  error  the  action  of  the  court  in 
allowing  it.  Bryan  v.  Wilson,  27  Ala. 
280. 

82.  If  he  suffers  judgment  by  nil 
(licit,  without  objecting  to  the  amend- 
ment, he  cannot  revise  on  error  the 
action  of  the  court  in  allowing  it. 
Stewart  v.  Goode  ^  Ulrick,  29  Ala."476. 

83.  An  amendment  of  the  complaint 
after  issue  joined,  but  before  the  cause 
has  been  submitted  to  the  jury,  is  dis- 
cretionary with  the  primary  court. 
Goldsmith,  Forcheimer  &r  Co.  v.  Picard, 
27  Ala.  142. 

84.  An  amendment  of  the  complaint, 
by  tlie  addition  of  another  count,  is 
allowable,  even  after  the  jury  has  been 
instructed.  Prater  v.  Miller,  25  Ala. 
320. 

85.  In  giving  a  charge  to  the  jury 
at  the  request  of  the  defendant,  the 
court  may  suggest  that,  if  the  plaintiff 
desires  it,  the  complaint  may  be  so 
amended  as  to  obviate  the  eflect  of 
the  charge.  Crimm's  Adni'rs  v.  Craiv- 
ford,  29  Ala.  623. 

86.  After  judgment  by  nil  dicit, 
where  the  complaint  shows  a  sub- 
stantial cause  of  action,  advantage 
cannot  be  taken  on  error  of  defects  to 
■which  no  objection  was  taken  in  the 
primarj'  court,  although  thej^  might 
have  been  available  on  deniurre'r. 
Stewart  V.  Goode  ^'   Ulrick,  29  Ala.  476. 

87.  The  fact. that  one  of  the  notes 
on  which  tlie  suit  is  founded  wa,s  not 
due  when  the  action  was  commenced, 
is  such  a  defect.  Blount  v.  McNeill, 
29  Ala.  473, 

25.  I?  2407-17,  {Rehearing.) 

88.  A  petition  for  rehearing,  under 
this  statute,  on  the  ground  of  "sur- 
prise, accident,  mistake,  or  fraud,"  is 
a  new  action,  on  tlie  trial  of  which  it 
is  only  necessary  for  the  petitioner  to 


prove  the  truth  of  the  facts  which 
constitute  the  alleged  surprise,  acci- 
dent, mistake,  or  fraud :  where  the 
pleas  tiled  to  the  original  action  are 
legally  sufficient,  he  is  not  required  to  • 
prove  that  they  are  true,  or  that  the 
defense  therein  set  up  ought  to  pre- 
vail. Pratt  ty  McKenzie  v.  Keils  i^  Syl- 
vester, 28  Ala.  390. 

89.  If  the  trial  of  the  petition  results 
adversely  to  the  petitioner,  he  cannot 
have  a  rehearing  of  the  original  cause  ; 
but,  if  the  trial  results  iu  his  favor, 
the  proper  judgment  is,  that  the  origi- 
nal judgment  be  vacated,  that  the  exe- 
cution issued  under  it  be  quashed, 
that  a  rehearing  of  the  original  action 
be  granted,  that  the  petitioner  be  let 
in  to  make  his  defense  to  that  action, 
and  that  he  recover  of  the  plaintiff 
the  costs  which  have  accrued  on  the 
petition  for  rehearing,     lb. 

26.  I  2418,  [Revival  of  Judgment.) 

90.  A  judgment  rendered  by  a  jus- 
tice of  the  peace  before  the  adoption 
of  the  Code,  upon  which  an  execution 
was  issued  within  a  year,  and  was  re- 
turned "no  property  found,"  is  not 
presumed  satisfied  after  the  lapse  of 
more  than  ten  years  without  the  issue 
of  another  execution,  and  may  be  re- 
vived by  sci.  fa.  on  proof  of  these 
facts.     Shelley  v.  Graves,  29  Ala.  385. 

27.  ^  2456,  {Lien  of  Execution.) 

91.  This  statute  applies  to  judg- 
ments rendered  before  the  Code  went 
into  operation.  Daily  v.  Burke,  28 
Ala.  328. 

28.  ^  2462,  {Exemption  Law.) 

92.  A  stallion  may  be  exempt  from 
levy  and  sale  under  execution,  if  one  ' 
of  the  purposes  for  which  he  is  kept 
is  the  use  of  the  debtor's  family  in  the 
performance  of  the  ordinary  services 
of  a  work-horse,  although  he  is  some- 
times used  for  other  purposes.  All- 
man  V.  Gann,  29  Ala.  240. 

29.  Pil  2471-73,  2520-22,  {Gar nislwicnts 
on  Judgments.) 

93.  A  garnishment  may  be  sued  out 
against  an  executor  or  administrator, 
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as  the  debtor  of  a  legatee  or  distri- 
butee, before  the  lapse  of  six  months 
from  the  grant  of  letters  ;  but  no  judg- 
ment can  be  rendered  against  him,  as 
sucli,  until  the  estate  is  iinaily  settled. 
Moore  fy  Lyons  v.  Stuinton,  22  A  hi.  B.'jI. 

94.  When  the  jn'occss  is  sued  out 
by  a  judgment  creditor,  the  afFulavit 
sliould  be  made  by  the  real  owner  of 
the  judgment,  and  not  by  the  plaintiif 
of  record;  but  the  process  must  be  sued 
out,  and  tlie  judgment  on  the  answer 
taken,  in  the  name  of  the  plaintiff  of 
record.  Jackson  v.  Shipman,  28  Ala. 
488. 

95.  The  garnishee  cannot  raise  any 
question  as  to  the  ownership  of  the 
original  judgment  ;  and  conceding  that 
he  maj''  set  up  satisfaction  of  the  origi- 
nal judgment,  yet  his  mere  statement, 
"that  he  is  advised  and  believes"  that 
the  judgment  has  been  satisfied,  is  not 
an  averment  of  satisfaction.     lb. 

96.  It  is  erroneous  to  render  judg- 
ment against  the  garnishee,  without 
proof  of  the  original  judgment ;  but, 
where  the  record  shows  that  he  ap- 
peared in  court,  and  "waived  the  ob- 
jection that  no  judgment  could  be  ren- 
dered because  no  execution  could 
issue  on  the  judgment,"  this  is  an  ad- 
mission of  the  original  judgment,  and 
dispenses  with  further  proof  of  it.     lb. 

30.  I  2490,  {Statute  of  Limitations.) 

97.  This  statute  applies  only  to 
partial  payments  and  subsequent 
promises  made  since  the  Code  went 
into  effect,  and  not  to  verbal  promises 
made  prior  to  that  time.  Jordan's 
Adm'r  v.  Hubbard  and  Wife,  26  Ala. 
433. 

31.  II  2517-73,    [Attachment  and  Gar- 
nishment.) 

98.  Process  of  garnishment  may  be 
sued  out  against  an  executor  or  ad- 
ministrator, as  the  debtor  of  a  legatee 
or  distributee,  before  tlie  lapse  of  six 
months  from  the  grant  of  letters  ;  but 
no  judgment  can  be  rendered  against 
him,  as  garnishee, until  the  final  settle- 
ment of  the  estate.  Moore  ^  Lyons  v. 
Stainton,  22  Ala.  831. 

99.  A  garnishment  does  not  lie 
against  a  public  municipal  corporation, 
to  subject  the  salary,  of  one   of  its 


police   officers.     Mnijor   of  Mobile  v. 
Rowland  <y  Co.,  26  Alii.  408. 

3  00.  A  debt  due  by  judgmetit  may 
be  reached  by  a  garnishment  issuing 
out  of  tlie  same  court.  Skipper  v.  Fou- 
ler, 29  Ala.  330. 

101.  The  garnishee  must  answej:  as 
to  his  indebtedness,  not  only  at  the 
time  of  tlic  service,  but  also  at  the 
time  of  making  his  answer,  and 
whether  he  will  not  be  indebted  in 
future  by  an  existing  contract.  Cen- 
tred Plank- Road  Co.  v.  Summons  fy  Dotes, 
27  Ala.  380. 

102.  Although  the  garnishee  may 
answer  in  writing,  yet  the  plaintiff  has 
a  right  to,  require  an  oral  answer  in 
the  presence  of  the  court;  and  when 
the  record  shows  tliat,  after  the  gar- 
nishee had  filed  a  written  answer,  he 
was  again  examined,  orallj-,  in  open 
court ;  and  that  this  oral  answer  was, 
by  order  of  the  court,  reduced  to  writ- 
ing and  filed,  the  written  and  oral  an- 
swers together  constitute  but  one  an- 
swer.    Easton  v.  Loieery,  29  Ala.  454, 

103.  "When  the  judgment  purports 
to  be  founded  on  the  answer  of  the 
garnishee  "now  on  file,"  and  the  record 
does  not  show  that  the  plaintiif  requir- 
ed an  oral  answer,  the  appellate  court 
will  presunie,  that  the  written  answer 
set  out  in  the  record,  though  not 
marked  filed,  is  the  answer  referred 
to  in  the  judgment,  hewis  v.  Dubose 
^- Co.,  29  Ala.  219. 

104.  A  judgment  by  defaidt  against 
the  defendant,  in  a  suit  commenced  by 
attaclmient,  cannot  be  entered  on  the 
first  day  of  the  term  to  which  the  writ 
is  returnable.  Letondal  v.  Huguenin, 
26  Ala.  552. 

32.  g|  2595,   2833,   {Jrial  of  Right  of 

.  Property.) 

105.  When  mortgaged  property  is 
taken  under  execution,  issuing  from 
either  a  court  of  record  or  a  justice's 
court,  the  mortgagee  or  his  assignee 
may  interpose  a  claim,  and  try  the 
right  of  property,  before  the  law-day 
of  the  mortgage.  Floyd  v.  Morrow, 
26  Ala.  353. 

33.  |§  2596-97,  2616-21,   2645,    [Sum- 

,       mary   Judgments.) 

106.  When  a  judgment  is  rendered 
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against  the  three  sureties  on  a  guar- 
dian's bond  after  the  death  of  their 
principal,  and  paid  by  one  of  them,  he 
is  entitled  to  a  summary  judgment 
against  one  of  the  others,  for  one  half 
of  the  amount  paid,  when  the  tiiird 
surety  is  insolvent.  Waller  v.  Camp- 
bell, 25  Ala.  .044. 

107.  A  summarj' proceeding  against 
a  circuit  clerk  and  his  sureties,  for 
his  failure  to  pay  over  to  the  county 
treasurer,  on  demand,  all  fines,  forfeit- 
ures, or  other  moneys  belonging  to 
the  county,  is  joint  only,  as  to  the 
parties  who  have  received  notice  of 
the  motion,  and  is  governed  by  the 
rules  applicable  to  joint  actions.  Arm- 
strong V.  Holleij,  29  Ala.  305. 

108.  A  confession  of  judgment  by 
the  clerk  does  not  authorize  the  ren- 
dition of  a  judgment  against  either 
himself  or  the  other  parties.     lb. 

34.  ^§  2850-52,   {Entry  and   Detainer, 
Forcible  and  Ualaicful.) 

109.  An  action  for  unlawful  detainer 
does  not  lie  against  one  who,  in  1850, 
took  possession  of  premises  w]}ich 
were  abamloned  in  1S29  bj'  tlie  tenant 
to  whom  they  had  previousl.v  been 
leased.  Russell  v.  Desplous,  29  Ala. 
308. 

35.  §g  3016-41,  (Appeals.) 

110.  Section  3016  applies  equally  to 
all  judgments,  whether  rendered  be- 
fore or  since  the  adoption  of  the  Code. 
Mnzan^e  v.  Slocum  t^  Henderson,  23 
Ala.  688. 

111.  When  the  appellant  is  an  in- 
fant, the  appeal  must  be  sued  out  by 
his  guardian  or  next  friend,  wbo  may 
eitlier  give  bond  to  supersede  tlie 
judgment,  or  security  for  the  costs  of 
the  appeal.   ^Cook  v.  Adams,  21  A\^.  294. 

112.  When  the  appellees  are  infants, 
who  sued  by  their  next  friend,  the  ap- 
peal bond  should  be  made  payable  to 
them,  and  not  to  their  next  friend. 
Cooper  V.  Maclin's  Heirs,  25  Ala.  298. 

113.  The  validity  of  an  appeal  is 
not  affected  by  the  appellant's  failure 
to  api)ly  for  a  citation  :  the  app(?llee 
may  avoid  delay  by  appearing.     lb. 

J14.  One  surety  to  an  appeal  bond 
is  suiricient.     lb. 

115.  When  the  names  of  the  sureties 


for  the  costs  are  shown  by  the  record, 
it  is  not  necessa/y  that  they  should 
also  be  mentioned  in  the  clerk's  cer- 
tificate. Hall  and  Wife  v.  Wallace,  25 
Ala.  438. 

lie.  An  acknowledgment  of  liability 
"for  the  costs  of  an  appeal  by  all  the 
plaintiffs  except  R,."  is  sutficient. 
Crump  V.  Wallace,  27  Ala.  277. 

117.  But  an  obligation,  binding  the 
surety  to  paj'  the  costs  "if  the  judg- 
ment is  affirftied,"  is  not  sufficient. 
Hinson  v.  Preslor,  27  Ala.  643. 

118.  If  neither  bond  noi:  security 
for  the  costs  is  given,  the  cause  will 
be  struck  from  the  docket,  on  motion, 
although  the  clerk  certifies  that  "no 
bond  was  given  because  all  costs  have 
been  paid."  King  tj*  Owen  v.  McCann, 
25  Ala.  471. 

119.  If  the  bond  misdescribes  the 
judgment,  the  appeal  will  he  dismiss- 
ed, on  motion.  Dumas  v.  Hunter,  28 
Ala.  688. 

120.  There  is  no  limitation  to  an 
appeal  from  a  judgment  of  the  circuit 
court,  which  was  rendered  less  than 
three  j'ears  before  the  Code  was 
adopted  and  went  into  operation. 
[Per  Stoxe,  J.,  sitting  alone.)  Green 
V.  3hclin,  29  Ala.  695. 

36.  |§  3042-47,  {Sheriff's  Fees.) 

121.  A  sheriff  is  not  entitled  to  a 
fee  "for  levying  Ji.  fa.  and  making 
money  thereon,"  and  to  another  fee, 
under  the  same  execution,  "for  levy- 
ing f.  fa.  when  sale  is  stayed,  after 
levy,  by  a  restraining  order."  AVhere 
the  restraining  order  sta3's  the  sale  of 
only  a  portion  of  the  property  levied 
on,  and  leaves  the  sheriff  free  to  sell 
the  other  portion,  and  to  levy  on  and 
sell  any  other  property  found  in  his 
county,  he  is  not  entitled  to  a  fee  of 
"one  per  cent,  on  the  amount  of  the 
judgment ;"  and  if,  after  levy,  a  sale  of 
a  portion  of  the  property  is  prevented 
b}'  injunction,  he  is  not  entitled  to 
any  fee  or  commission  from  the  plain- 
tiff in  the  injunction  suit.  Mastia  v. 
Cullom  ^  Co.,' 28  Ala.  670. 


COLLATERAL  SECURITY. 

See  Bailments,  II. 


Part  IV.] 


CONFLICT  OF  LAWS. 


475 


COMMISSION  MERCnANTS. 

See  Bailments,  IV. 


-^•^^^m^ 


COMMON  CAllRIERS. 

See  Bailment,  III. 

•  <i^^>» » «■ 

COMMON  LAW. 

1.  The  common  law  of  England,  as 
changed  and  modified  by  our  statutes, 
is  part  and  parcel  of  tlie  law  of  this 
State,  so  far  as  applicable  to  our  insti- 
tutions and  government.  Barlow  v. 
Lambert.  28  Ala.  704. 

2.  English  statutes,  enacted  before 
the  immigration  of  our  ancestors  to 
America,  so  far  as  they  are  applicable 
to  our  situation,  and  not  inconsistent 
with  our  institutions  and  govenmient, 
constitute  a  part  of  our  common  law. 
Carter  and  Wife  v.  Balfour's  Adm'r,  19 
Ala.  814. 

3.  The  doctrine  of  the  common  law, 
in  relation  to  damage  feasant  by  cat- 
tle, has  never  been  adopted  in  this 
State.  Nashville  ^  Chattanooga  Rail- 
road Co.  V.  Peacock,  2.5  Ala.  229. 

4.  It  is  at  least  very  questionable, 
whether  slavery,  as  it  exists  among 
us,  was  not  at  one  period  recognized 
in  England  by  the  common  law  ;  but 
however  this  may  be,  the  rules  of  the 
common  law,  the  expensive  nature  of 
which  adapts  it  to  the  necessities  and 
exigencies  of  society,  are  applicable 
to  slave  property,  in  the  absence  of 
statutory  and  constitutional  provis- 
ions. Atwood's  Heirs  v.  Beck,  21  Ala. 
590. 

5.  The  courts  of  this  State  will  pre- 
sume that  the  common  law  is  in  force 
in  a  sister  State,  except  so  far  as  it  is 
shown  to  have  been  modified  or  re- 
pealed by  statute.  Jieese  r.  Harris,  27 
Ala.  301  ;  Foster  v.  Gtazener,  27  Ala. 
391  ;  Ellis  V.  White,  25  Ala.  540  ;  Hin- 
son  V.  Wall,  20  Ala.  298. 


COMPTROLLER. 

1.  The  tenure  of  office  of  the  comp- 
troller of  public  accounts,  as  fixed  by 


the  constitution,  is  one  year;  which 
constitutional  provision  is  still  of 
force,  inasmuch  as  the  amendment 
fjrojiosed  by  the  general  assenibl}'  of 
1844-5  was  not  properly  ratified  at 
tiie  next  session.  Collier  v.  Fricrson, 
24  Ala.  100. 

2.  The  comptroller  has  no  autliority 
to  receive  from  a  tax-collector  pay- 
ment of  moneys  due  to  the  State  ;  con- 
sequently, a  payment  to  him  does  not 
discharge  the  party  making  it  from 
responsibility  to  the  State.  Walker  v. 
Chapman,  22  Ala.  UG;  Van  Dyke  v. 
The  State,  24  Ala.  81. 

3.  Such  a  payment  can  only  be  rati- 
fied by  the  sovereign  power  of  the 
State  :  no  agent  or  ofBcer  of  the  State 
can  ratify  it.     lb. 


CONFLICT  OF  LAWS. 

I.  Administration. 

II.  Bankruptcy,  and  Insolvency. 

III.  Contracts. 

IV.  Judgments,  and  Decrees. 

V.  Limitation  of  Actions. 

VI.  Marriage,  and  Divorce. 

VII.  Wills,  AND  Deeds. 


I.  Administration. 

1.  The  orphans'  court  here  has  no  ju- 
risdiction of  personal  property  which, 
at  the  time  of  the  testator's  death, 
was  at  his  domicile  in  another  State, 
and  which  was  afterwards  removed 
by  the  executor  to  this  State.  Varner 
v.Bevil,  11  AyA.2S6. 

2.  Nor  has  it  jurisdiction  of  slaves 
brought  into  this  State  by  a  foreign 
executor,  to  whom  a  life  estate  in 
them  was  bequeathed  .in  another 
State,  and  who  there  qualified  and 
took  possession  of  them.  Ramey  v. 
Green,  18  Ala.  771. 

3.'  If  property  belonging  to  the 
estate  of  an  intestate,  who  neither  re- 
sided nor  had  property  here  at  the 
time  of  his  death, is  afterwards  brought 
into  anj'  county  of  this  State,  the 
orphans'  court  of  that  county  may 
grant  administration  on  it.  Miller  v. 
Jones'  Adm'r,  26  Ala.  247. 

4.  The  fact  that  there   is  property 


476 


CONFLICT  OF  LAWS. 


[Part  IY. 


belonging  to  llie  estate  in  the  county, 
•and  not  the  aHegation  of  tliat  fact  in 
the  petition,  gives  the  court  jurisdic- 
tion,    lb. 

5.  Tlie  grant  of  letters  testamentary 
or  of  arlministration,  tliougli  conclusive 
where  tlie  court  had  power  to  act, 
may  be  assailed  collaterally  for  want 
of  jurisdiction.     lb. 

C.  Wliere  joint  debtors  of  an  estate 
reside  in  different  jurisdictions,  an  ad- 
roinistrator  in  either  may  settle  and 
release  the  demand  as  against  all. 
Beattie  v.  Abercrombie,  18  Ala.  9. 

7.  A  probate  court  in  this  State  can 
confer  no  authority  on  an  administra- 
tor or  guardian,  to  receive  the  rent  of 
lands  lying  in  another  State.  Smith's 
Executors  V.  Wiley,  22  Ala.  396. 

8.  Where  a  foreign  administration, 
rightfully  granted,  is  still  pending, 
the  chancery  court  here  may  entertain 
a  bill  quia  timet,  to  prevent  the  de- 
struction of  the  assets  which  have 
been  brought  within  its  jurisdiction  ; 
but,  in  such  case,  it  will  not  proceed, 
at  the  instance  of  the  distributees,  to 
a  final  settlement  of  the  administra- 
tion, but  will  remit  them  for  tliat  pur- 
pose to  the  foreign  forum.  Worthijv. 
Lyon,  18  Ala.  7Si. 

II.  Baxkrcptcy,  axI)  Ixsolyexcy. 

9.  The  State  courts  have  jurisdic- 
tion of  a  bill,  filed  by  a  judgment 
creditor  of  a  bankrupt,  to  separate 
and  condemn  the  bankrupt's  equitable 
interest  in  certain  trust  propel-ty, 
which  was  never  surrendered  in  his 
schedule,  nor  claimed  by  the  assignee 
in  bankruptcy  ;  and,  in  such  case,  will 
ai^ply  the  construction  placed  on  the 
bankrupt  act  by  the  Federal  courts. 
Rugely  &)•  Harrison  v.  Robinson,  19  Ala. 
404. 

10.  A  plea  by  an  administrator,  to 
an  action  at  law  in  the  Federal  courts, 
Betting  up  a  decree  of  insolvencj^  ren- 
dered by  a  State  court,  is  no  bar  to 
ihe  rendition  of  judgment ;  but,  if  the 
estate  of  the  intestate  is  actually  in- 
solvent, the  judgment  will  be  enjoined 
b}'  a  Federal  chancery  court,  and  the 
creditor  compelled  to  come  in  and 
take  his  place  with  the  othor  creditors 
of  the  estate.  Byrne  v.  McDoic,  23 
Ala.  404. 

11.  A  decree  of  insolvency,  render- 


ed by  a  State  court,  docs  not  prechide ' 
a  creditor,  even  in  the  Feileral  chan- 
cery courts,   from    sliowing  that  the 
estate  is  actually  solvent.     Ih. 

12.  In  an  action  at  law  against  an 
administrator  in  the  Federal  courts, 
judgment  being  rendered  against  him, 
notwithstanding  a  plea  of  the  insol- 
vency of  his  intestate's  estate,  and 
execution  thereon  being  returned  "no 
property  found  ;"  and  an  action  of 
debt  on  the  judgment  being  then  in- 
stituted, as  for  a  devastavit,  and  this 
action  enjoined  by  bill  in  equity  in  a 
State  court, — if  tlie  jDroof  shows  that 
tlie  estate  is  really  solvent,  the  bill 
will  be  dismissed,  and  the  creditor 
allowed  to  pursue  his  remedy.     lb. 

III.   Contracts. 

13.  The  construction,  interpretation, 
and  validity  of  a  contract  are  govern- 
ed by  the  law  of  the  place  where  it 
was  made.  Peaks  t\  Yeldell,  17  Ala. 
636  ;  Jones  v.  Jones,  18  Ala.  248  ;  Thom- 
as V.  Des;raffenreid,  17  Ala.  609. 

14.  The  remedy  for  its  breach  is 
governed  by  the  law  of  the  forum  in 
which  it  is  sought  to  be  enforced. 
Jones  V.  Jones,  18  Ala*  248. 

15.  A  promissory  note,  or  bond  for 
the  paj'ment  of  money,  executed  in 
this  State,  and  not  made  paj^able  else- 
where, bears  Alabama  interest ;  and 
parol  evidence  is  not  admissible  to 
show  that  it  was  to  be  paid  elsewhere. 
jMoore  if  Jones  v.  Davidson,  18  Ala.  209. 

16.  Sureties,  endorsers,  and  guaran- 
tors are  liable  according  to  the  law  of 
the  place  of  their  contract.  Walker  v. 
Forbes,  25  Ala.  139. 

IY.    JCDGME.XTS,  AXD   DECREES. 

17.  As  the  sentences  of  foreign 
courts  do  not  operate,  except  as  evi- 
dence, beyond  the  limits  of  tiieir  juris- 
diction, the  probate  of  a  will  in  Cuba 
confers  no  authority  to  sue  in  this 
State  for  the  recovery  of  a  legacy. 
Moore  v.  Leu-is,  21  Ala.  580. 

18.  Where  proceedings  are  insti- 
tuted for  tlie  recovery  of  fugitive 
slaves,  under  the  act  of  congress  of 
1793,  and  the.  certificate  of  the  justices 
obtained  in  favor  of  the  claimant,  the 
proceedings  only  aftect  those  who  are 
arrested   and  brought  before  the  jus- 
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ticos  ;  and  altliong'h  tlie  cortificalc  de- 
clares, tliat  otlier  persons,  cliildreii  oi' 
a  ■svoiiiaii  wlio  was  arrested  and  re- 
manded, arc  also  slaves,  and  owe  ser- 
vice to  the  claimant,  yet,  as  lo  tliein, 
tlie  sentence  is  a  nullity.  Fields  v. 
Walker,  23  Ala.  1 5.5. 

19.  It  is  a  well-settled  princiiilc  of 
international  law,  that  every  attempt  by 
legislation,  on  the  part  of  one  nation, 
to  grant  jurisdiction  to  its  courts  over 

.  ]3crsons  or  property  not  within  its 
jurisdiction,  is  elsewhere  regarded  as 
mere  usur[)ation  ;  and  all  judicial  i)ro- 
ceedings,  in  virtue  of  it,  are  held 
utterly  void  for  every  purpose.  Fos- 
ter V.  Glazcner,  27  Ala.  3D1. 

20.  Aiij^  foreign  statute  or  rule  of 
court,,authorizing  proceedings  against 
a  defendant  upon  publication  only, 
without  notice,  being  in  contravention 
of  the  principles  of  the  common  law, 
must  be  affirmatively  shown  by  the 
record,  or  the  proceedings  will  be 
held  void  for  want  of  jurisdiction.     lb. 

21.  A  summ-(;iry  judgment,  rendered 
in  Georgia  under  the  statute  giving  the 
superior  court  "power  and  authority 
to  establish  copies  of  lost  pay^ers,"  &c., 
"under  such  rules  and  precautions  as 
are  or  may  be  customarj^  and  accord- 
ing to  law  and  equity," — held  void 
for  want  of  jurisdiction  of  the  person, 
because  the  record  did  not  show  the 
statute  authorizing  the  court  to  pro- 
ceed ^vithout  notice,     lb. 

22.  As  a  general  rule,  where  a 
party  claims  a  riglit  based  upon  a 
foreign  statute,  he  is  required  to 
prove  the  statute  as  a  fact,  and  to  set 
it  out  in  pleading,  in  order  that  the 
court  may  see  that  the  right  claimed 
is  in  conformity  with  it ;  but,  in  plead- 
ing the  judgment  of  a  sister  State,  to 
which  the  constitution  requires  "fiill 
faith  and  credit"  to  be  given,  it  is  not 
necessary  to  set  out  affirmatively  the 
facts  upon  which  the  authoritj^  of  the 
court  depended.  Gunn  v.  Howell,  21" 
Ala.  663. 

23.  A  transcript  from  the  records 
of  a  foreign  court,  whether  of  gene- 
ral or  special  jurisdiction,  if  properly 
authenticated,  is  admissible  evidence 
here  ;  and  our  courts  are  bound  to 
presume,  until  the  contrary  appears, 
that  the  foreign  court  had  jurisdiction 
of  the  subject-matter.  Slaughter  v. 
Cunnins-ham,  24  Ala.  260. 


As  to  the  validity  of  foreign  decree.'} 
of  divorce,  vide  infra,  30-40. 

V.  Limitation  of  Actio.ns. 

24.  The  statute  of  limitations  of 
another  .State,  in  which  the  contract 
was  made,  although  a  complete  bar  to 
a  suit  there  instituted,  is  not  an  avail- 
able defense  to  an  action  in  this  State. 
Jones  V.  Jotter,  IB  Ala.  248.  (Overrul- 
ing Goodman  v.  Monk,  8  Porter,  94.) 

25.  When  personal  jn-operty,  to 
which  a  lien  has  attached  by  the  de- 
livery of  an  execution  to  the  sheriff, 
is  removed  to  another  State,  where  it 
is  acquired  and  held  by  a  bona-fide 
purchaser  until  the  statute  of  limita-' 
tions  of  that  State  has  barred  its  re- 
covery, and  is  then  brought  back  by 
him  to  this  State,  his  title  is  perfect 
against  the  judgment  creditor,  al- 
though executions  have  been  regular- 
ly issued  from  term  to  term.  Neiv- 
combev.  Leavitt,  22  Ala.  631. 

26.  It  is  not  a  good  replication  to  a 
plea  of  the  statute  of  limitations  of 
another  State,  in  an  action  of  detinue, 
that  the  property  v/as  converted  in 
this  State,  and  carried  into  another, 
where  it  was  purchased  by  defendant 
ayd  brought  back  again  ;  aird  that  it 
has  not  been  in  this  State  more  than 
four  years  since  the  conversion. 
Tkomason  v.  Odum,  23  Ala.  480. 

27.  But  to  make  out  a  bar  under  the 
statute  of  limitations  of  this  State, 
when  the  cause  of  action  accrued 
here,  the  defendant  and  those  through 
whom  he  claims  must  have  resided 
here  during  the  entire  pieriod  pre- 
scribed by  the  statute.  Bohannon  v. 
Cha]vnan,l1  Ala.  696. 

VI.  Marriage,  ais'd  Divorce. 

28.  The  laws  of  the  State  in  which 
a  marriage  is  celebrated  govern  the 
rights  of  the  respective  parties  to  tlie 
property  of  each  other,  and  their  sul> 
sequent  removal  to  another  State 
only  aftects  after-acqnired  property. 
Doss  V.  Campbell,  19  Ala.  590. 

29.  Therefore,  where  a  marriage 
was  celebrated  in  Texas,  where  the 
husband  acquii-es  by  marriage  no  in- 
terest in  the  wife's  property,  the  sub- 
sequent removal  of  the  parties  to  this 
State,   with  their  property,  does  not 
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subject  the   wife's    property   to   the 
husbatid's  debts.     lb. 

30.  A  decree  of  divorce,  regularly 
rendered  by  the  proper  tribunal,  in 
this  State,  in  favor  of  a  party  here 
domiciled,  is  not  invalid  because  the 
laws  of  tlie  Slate  in  which  the  mar- 
ria^^e  was  solemnized  do  not  allow  a 
divorce  a  vinculo.  Harrison  v.  Har- 
lison,  19  Ala.  499. 

31.  The  English  doctrine,  that  the 
dissolubility  of  the  marriage  contract 
depends  upon  the  law  of  the  country 
in  which  it  was  solemnized,  is  found- 
ed on  the  doctrine  of  perpetual  alle- 
giance ;  is,  therefore,  inconsistent  with 
the  spirit  of  our  institutions,  and  is 
here  repudiated.  Thompson  v.  The 
State,  28  Ala.  12. 

32.  A  decree  of  divorce  against  a 
non-resident  defendant,  upon  wliom 
service  has  been  duly  perfected  by 
publication,  is  equally  as  obligatory 
as  if  he  had  been  personally  served 
with  process,  or  had  appeared  and 
answered.  Harrison  i).  Harrison,  19 
Ala.  499;  Thompson  v.  The  State,  28 
Ala.  12. 

33.  Such  decree  will  not  be  held 
void  for  fraiid,  when  collaterally  at- 
tacked, because  the  bill  omitted  to 
state  a  fact  which,  if  stated,  would 
have  been  a  bar  to  the  relief  soiTght ; 
nor  because  of  a  misnomer  in  the  in- 
sertion of  a  letter  as  the  initial  of  a 
middle  name,  when  the  description 
appears  otherwise  sufficiently  accurate, 
and .  it  is  not  averred  that  the  party 
was  not  known  or  called  by  that  name. 
Harrison  v.  Harrison,  19  Ala.  499. 

34.  Under  the  statute  of  Arkansas, 
as  shown  in  evidence  in  this  case,  the 
fact  that  the  cause  of  divorce  occurred 
elsewhere,  and  was  not  continued  or 
completed  there,  would  not  render 
void  a  decree  there  obtained  by  the 
husband  after  a  residence  of  one  year, 
although  the  wife  continued  to  reside 
at  their  former  domicile.  Thompson 
V.  The  State,  28  Ala.  12. 

35.  But  a  decree  there  obtained  bj' 
a  person  domiciled  in  Alabama,  would 
be  void,  if  procured  by  fraud  ;  or,  if 
the  party  did  not  go  thither  a.nimo 
manendi;  or,  if  he  wfent  merely  for  the 
purpose  of  obtaining  a  divorce,  and 
with  the  intention  ,of  remaining  no 
longer  than  was  necessary  to  accom- 
plish that  purpose.     lb. 


36.  The  jurisdiction  of  the  courts  of 
this  State,  to  grant  a  divorce  to  a 
party  here  domiciled,  is  not  dei)endent 
on  the  place  where  the  alleged  ground 
of  divorce  occurred.  Hanberry  v. 
Hartberry,  29  Ala.  719. 

37.  Although,  as  a  general  rule,  the 
domicile  of  the  husband  determines 
that  of  the  wife  ;  yet  the  wife  is  allow- 
ed, for  the  purpose  of  obtaining  a  di- 
vorce, to  acquire  a  domicile  in  the 
State  in  which  she  is  actually  living 
at  the  time  she  is  deserted  by  the 
husband  ;  even  where  the  desertion 
consists  in  his  refusal  to  allow  her  to 
return,  after  having  left  his  abode  in 
another  State.     lb. 

38.  No  other  State  has  jurisdiction 
to.  annul,  or  materially  to  impaii',  the 
marriage  relation  between  citizens  of 
this  State  ;  and  having  no  jurisdiction 
of  the  subject-matter,  consent  of  par- 
ties cannot  confer  it.  Harrison  ^ 
Saunders  v.  Harrison,  20  Ala.  629. 

39.  A  marriage  was  solemnized  in 
South  Carolina,  where  the  parties 
were  domiciled.  The  cruelty  of  the 
husband  compelled  the  wife  to  aban- 
don him,  and  to  return  to  her  friends  ; 
but,  by  promises  of  amendment,  he 
persuaded  her  to  return.  These  prom- 
ises he  violated,  and,  after  removing 
with  her  to  this  State,  again  compelled 
her  to  seek  the  protection  of  her  rela- 
tives in  South  Carolina  ;  and  she  there 
filed  a  bill  against  him,  to  compel  him 
to  make  provision  for  her  and  her 
infant  child,  and  to  enjoin  him  from 
molesting  her.  Held,  that  the  decree, 
in  accordance  with  the  praj'er  of  the 
bill,  did  not  annul  or  materially  im- 
pair the  marriage  relation,  but  only 
enforced  its  duties  and  obligations  ; 
that  the'  subsequent  ill-treatment  by 
the  husband  remitted  the  Avife  to  her 
original  retnedy  against  him,  which 
was  not  affected  by  the  removal  of 
the  parties  to  this  State  ;  that  the 
wife's  actual  residence  in  South  Caro- 
lina entitled  her  to  the  legal  remedies 
there  afforded  for  her  personal  se- 
curity, and  to  the  provision  usually 
made  there  for  maintenance  in  such 
cases,  provided  the  court  could  ac- 
quire jurisdiction  over  the  husband  ; 
and  that  the  husband,  bj'  answering 
the  bill,  without  objecting  to  the  juris- 
diction of  the  court,  waived  the  bene- 
fit of  the  objection.     lb. 
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40.  Siicli  a  decree  for  niaiiitcnuiiccj, 
however,  cannot  be  licrc  enforced 
aj^ainst  tlic  husband,  after  lie  haa  ob- 
tauied  a  valid  divorce  in  this  Btate, 
except  for  the  amount  due  upon  it  at 
the  time  the  divorce  became  effectual  ; 
but,  as  to  this  amount,  the  decree  of 
divorce  is  no  estoppel,  althou^^h  the 
main  allegations  of  the  bills  iu  the 
two  cases  are  conflicting,     lb. 

Vri.  Wills,  AND  Deeds. 

41.  The  tes  tarn  en  tar  3'  disposition  of 
real  proi)erty  being  governed  by  the 
law  of  the  place  where  it  is  situated, 
and  that  of  personal  property  by  the 
law  of  the  testator's  domicile,  the  va- 
lidity of  a  will,  as  respects  the  capacity 
of  the  testator,  and  the  formalities  nec- 
essary to  give  it  effect,  must  be  tested 
by  the  laws  of  these  respective  juris- 
dictions.    Varner  V.  Bevil,  17  Ala.  286. 

42.  The  validity  of  every  transfer  of 
personal  property,  whether  inter  vivos 
or  post  mortem,  must  be  determined 
by  the  law  of  the  grantor's  or  testa- 
tor's domicile,  unless  there  is  some 
positive  or  customary  law  of  the  coun- 
try where  the  property  is  situatbd, 
providing  for  special  cases,  or  where 
the  nature  of  the  property  gives  it  a 
necessarily  implied  locality.  Turner 
V.  Fenner,  19  Ala.  355. 

43.  The  South  Carolina  statute  of 
1841,  prohibiting  the  manumission  of 
slaves  by  deed  or  will,  cannot  affect 
the  rights  of  a  legatee,  who  there  re- 
ceived possession  of  the  slaves  be- 
queathed to  him,  from  the  executor, 
and  brought  them  to  this  State,-prior 
to  the  passage  of  the  statute.  Hunter 
V.  Green,  22  Ala.  329. 


CONSTABLE. 

1.  A  justice  of  the  peace  has  au- 
thority, in  cases  of  emergency,  to  ap- 
point a  special  constable ;  and  he 
must  himself  judge  whether  the  emer- 
gency exists.  Nolcs  v.  The  State,  24 
Ala.  672. 

2.  A  constable  may  levy  an  attach- 
ment, when  issued  by,  and  returnable 
before  a  justice  of  the  peace.  Lang- 
don  V.  Raiford,  20  Ala.  532. 

3.  When  he  has  levied  an  execution, 


wiiilc  in  force,  on  personal  property, 
he  may  sell  alter  the  return  (lay  of  the 
writ;  and  his  receipt  of  the  money, 
in  such  case,  and  failure  to  ])ay  itover 
according  to  law,  render  his  sureties 
liable.  Dennis  ^  Strickland  v.  Ckuprnan, 
19  Ala.  29. 

4.  The  admissions  of  the  constable 
arc  not  evidence  against  his  saretics, 
uidcss  made  in  the  performance  of 
some  oflicial  act  or  duty  connected 
with  the  transaction  out  of  which 
the  breach  of  his  bond  is  alleged  to 
have  arisen.     lb. 

5.  In  a  summary  proceeding,  before 
a  justice  of  the  peace,  against  a  con- 
stable and  sureties,  for  his  failure  to 
return  an  execution,  a  statement,  or 
declaration,  is  Tiot  necessary.  Hen- 
derson V.  Plumb  fy  Robbins,  18  Ala.  74. 

6.  If  the  plaintiff's  demand,  in  such 
case,  is  over  fifty  dollars,  he  may  re- 
mit the  excess,  and  thus  bring  the  case, 
within  the  iurisdiction  of  the  iustice. 
lb.  \  -^ 

7.  In  an  action  against  a  justice  of 
the  peace  and  his  sureties,  for  his 
failure  to  pay  over  money  collected 
under  execution,  the  constable  by 
whom  it  was  collected  is  not,  without 
a  release,  a  competent  witness  to 
prove  that  he  paid  it  over  to  the  jus- 
tice. McGrevj  ^*  Beck  v.  Governor,  19 
Ala.  89. 

8.  If  a  constable  attempts  to  execute 
a  warrant,  which  shows  on  its  face 
that  it  was  issued'  without  authority, 
he  may  be  treated  as  a  trespasser. 
Noles  V.  The  State,  24  Ala.  672. 
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I.  Aliens.  III.  Commerce,  and  Taxatiox. 


1.  Since  congress  has  exercised  its 
constitntiontil  jjower  of  establishing  a 
uniform  rule  of  naturalization, no  State 
can  enact  a  law  by  which  aliens  may 
be  naturalized  ;  yet  each  State  has 
the  right  to  regulate  by  law  the  de- 
scent and  succession  of  property,  and, 
consequently,  may  permit  an  alien  to 
inherit  it.  Etheridge  v.  Doe  d.  Malem- 
pre,  18  Ala.  565. 

2.  The  act  of  January  16,  1844,  for 
the  relief  of  Francis  ^[alerapre,  (Ses- 
sion Acts  1843-4,  p.  56.)  is  an  uncon- 
ditional grant  to  him  of  all  the  lands  of 
which  Christopher  Vanner  died  seized 
and  possessed,  and  is  not  unconstitu- 
tional,    lb. 

II.  Amexdmext  of  Coxstitctiox. 

3.  The  State  constitution  can  only 
be  changed  by  the  people  in  conven- 
tion, or  in  the  mode  prescribed  b}'  the 
constitution  itself;  and  if  the  latter 
mode  is  adopted,  every  requisition 
must  be  oV)served.  Collier  v.  Frierson, 
24  Ala.  100. 

4.  The  general  assembly  of  1844-5 
having  proposed  several  amendments, 
joint  resolutions  were  adopted  at  the 
next  ensuing  session,  reciting  in  the 
preamble  that,  "whereas  the  general 
assembly  of  this  State,  at  the  last  ses- 
sion of  the  same,  duly  submitted  to 
the  people  of  the  State  proposed 
amendments  to  the  constitution  ;  and 
whereas  the  people  of  this  State,  in 
manner  and  form  as  jjrovided  by  the 
constitution,  have  accepted  the  said 
amendments,  which  are  in  words  and 
fiffiires  following,"  &c.,  setting  them 
all  out  except  one  ;  and  then  adding 
the  usual  enacting  clause,  "that  the 
aforesaid  amendments  to  the  consti- 
tution, proposed  as  aforesaid,  and  ac- 
cepted by  the  people  as  aforesaid, 
be  ratified,"  k,c.  Held,  that  the  omit- 
ted amendment  was  not  constitutional- 
ly ratified,  and  therefore  failed.  • 

5.  In  consequence  of  the  failure  to 
ratify  this  amendment,  which  proposed 
biennial  instead  of  annual  elections  of 
the  State  treasurer  and  comptroller 
of  public  accounts,  those  officers  hold 
their  respective  offices  for  the  term 
of  one  year  only.     lb. 


6.  The  power  of  congress  to  regu- 
late commerce  between  the  several 
States,  necessarily  includes  the  power, 
to  regulate  navigation,  and,  where  the 
navigation  extends  into  the  interior, 
is  not  arrested  by  the  intervention  of 
State  boundaries ;  but  the  grant  of 
this  iDower  to  congress  does  not  ope- 
rate as  an  absolute  prohibition  on  the 
States  to  legislate  on  the  subject. 
Commissioners  of  Pilotage  v.  Steamboats 
Cuba,  fyc,  28  Ala.  185.      r 

7.  The  act  of  February  15,  1854, 
(Session  Acts  1853-4,  p.  .50,)  "to  pro- 
vide for  the  registration  of  the  names 
of  steamboat  owners,"  is  not  a  regula- 
tion of  commerce,  within  the  consti- 
tutional grant  of  that  power  to  Con- 
gress ;  nor  does  it  conflict  with  the 
laws  of  the  United  States  regulating 
the  coasting  trade.     76. 

8.  Xor  are  the  requisitions  of  this, 
statute  violative  of  the  ordinance  of 
1819,  by  which  Alabama  accepted  the 
conditions  of  the  act  of  congress  ad- 
mitting her  into  the  Union.     lb. 

9.  The  only  legitimate  object  of 
taxation,  is  the  support  and  mainte- 
nance of  the  government ;  but  this 
does  not  mean  only  the  expenses  in- 
curred b}"  the  mere  machinery  neces- 
sarily employed  in  its  conduct  and 
administration  :  on  the  contrary,  the 
power  extends  to  the  employment  of 
all  those  means  and  appliances,  which 
are  ordinarily  adapted,  or  which  may 
be  calculated,  to  develop  the  resources 
of  the  State,  and  add  to  the  aggregate 
wealth  and  prosperity  of  her  citizens  ; 
such,  e.  g.,  as  providing  outlets  fpr 
commerce,  opening  up  channels  of  in- 
terconmiunication  between  different 
portions  of  the  State,  improving  the 
condition  of  her  peoiile,  social,  moral, 
and  phj'sical,  by  wholesome  police 
regulations,  and  by  a  judicious  sys- 
tem of  public  instruction,  as  also  for 
the  iirotection,  security,  and  perpetui- 
ty of  her  institutions  and  govern- 
ment. Stein  V.  Maijor  of  Mobile,  24 
Ala.  591. 

10.  The  power  to  levy  a  tax,  for  local 
purposes,  may  be  delegated  by  the 
legislature  to  a  municipal  corporation  ; 
and  it  is  no  objection  to  the  act  dele- 
gating such  power,  that  it  requires 
the  assent  of  three-fifths  of  the  tax- 
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payers  to  bo  obtained  before  tlie  tax 
is  levied.     lb. 

11.  The  fact  tliat  tlio  railroad,  to 
aid  in  the  construction  of  which  the 
tax  is  levied,  extends  beyond  the 
limits  of  the  city,  or  even  of  the  State, 
does  not  render  it  less  local,  nor  in 
any  way  aficct  the  validity  of  either 
the  statute  or  the  tax.     lb. 

12.  The  acts  of  18.50  and  1851,  au- 
thorizing the  corporate  authorities  of 
the  city  of  Mobile  to  levy,  with  the 
concurrence  of  three-lifths  of  the  tax- 
pa^'ers,  a  tax  on  the  owners  of  real 
estate  within  the  limits  of  the  city,  to 
aid  in  the  construction  of  the  Mobile 
and  Ohio  Railroad,  are  not  unconstitu- 
tional,    lb. 

IV.  Eminent  Domain. 

13.  A  legislative  grant  to  an  incor- 
porated company,  conferring  on  them 
"the  exclusive  right  and  privilege  of 
coTuIucthigand  briliging  water  for  the 
supply  of  the  city  for  the  terra  of 
forty  years,"  gives  them  no.  right  to 
divert  the  water  of  a  running  stream, 
to  the  injury  of  riparian  proprietors, 
"without  making  compensation.  Stein 
V.  Bunlca,  24  Ala.  130  ;  Stein  v.  Jskbij, 
24  Ala.  521. 

14.  The  right  of  eminent  domain,  in 
the  assumption  and  appropriation  of 
private  property  for  jjublic  uses,  is 
recognized  and  admitted  ;  and  supply- 
ing a  city  with  water  is  adznitted  to 
be  a  public  use,  within  the  meaning 
of  the  constitution.  Burden  v.  Stein, 
27  Ala.  104. 

15.  But  this  right  can  only  be  exer- 
cised, upon  making  just  compejisation 
to  the  owner  ;  nor  does  it,  in  connec- 
tion with  the  several  acts  of  the  legis- 
lature relating  to  the  city  water-works 
of  Mobile,  confer  upon  the  lessee  of 
said  water-works  the  right  to  deprive 
other  riparian  proprietors  of  their 
right  to  the  water  of  Bayou  Chataque, 
witiiout  pursuing  the  course  pointed 
out  in  the  statutes.     lb. 

V.  Executive  Department. 

16.  The  governor  alone  has  power 
to  remit  lines  and  forfeitures  ;  conse- 
quently,an  act  of  the  legislature  which, 
directly  or  indirectl}",  attempts  to  re- 
mit a  fine,  either   before  or   after   it 

31 


has   been    paid,   is    unconstitutione;]. 
JIaleij  V.  Clarke,  20  Ala.  43!). 

17.  The  act  of  February  2rl,  18.50, 
(Session  Acts  1849-50,  p.  452.)  enti- 
tled "an  act  for  the  relief  of  the  se- 
ciudties  of  Jolm  Douglass,  late  clerk  . 
of  the  circuit  court  of  Marion  county," 
is  obnoxious  to  this  objection.     lb. 

18.  The  governor  cannot,  by  direct- 
ing the  institution  of  a  suit  against  the 
comptroller  of  public  accounts,  to  re- 
cover moneys  paid  to  him  without 
authority  by  a  tax-collector,  thereby 
ratify  the  payment,  and  discharge  the 
tax-collector  from  further  liability. 
Walker  v.  Chapman,  22  Ala.  IIG  ;  Van- 
Dyke  V.  The  State,  24  Ala.  81. 

VI.  Judicial  Department. 

19.  The  acts  of  1843  and  1846; 
(Clay's  Digest,  350,  ^  33  ;  Session  Acts 
1845-6,  p.  16,)  conferring  upon  regis- 
trars in  chancery  the  power  to  appoint 
trustees'  .in  certain  cases,  are  not  ob- 
noxious to  the  constitutional  objection, 
that  they  vest  quasi  judicial  power  in 
officers  Avho  are  not  elected,  commis- 
sioned and  qualified  as  judges  are  re- 
quired to  be.  Gaines  v.  Harvia,  19 
Ala.  491. 

20.  The  33d  section  of  the  judiciary 
act  of  1789,  which  empowers  justices 
of  the  peace,  and  other  officers  there- 
in named,  to  arrest  and  commit,  or 
bail,  as  the  case  may  require,  persons 
charged  with  a  violation  of  the  crimi- 
nal law  of  the  United  States,  is  not 
unconstitutional.  The  authority  thus 
conferred  on  justices  of  the  peace,  is 
not  "judicial  power,"  within  the  mean- 
ing of  the  third  article  of  the  Federal 
constitution  ;  nor  does  the  exercise  of 
it  make  them  Federal  officers,  within 
the  second  section  of  the  second 
article.     Ex  parte  Gist,  26  Ala.  156. 

21.  The  jurisdiction  of  a  justice  of 
the  peace,  in  civil  cases,  being  limited 
to  fifty  dollars,  wdien  suit  is  ii-stituted 
before  him  on  a  promissory  note 
which,  with  the  legal  interest  thereon 
accruing  up  to  the  rendition  of  the 
judgment,  exceeds  fifty  dollars,  he 
cannot  render  judgment  for  fifty  dol- 
lars or  less,  unless'the"  plaintiff  enters 
a  credit  for  the  excess,  or  otherwise 
releases  it,  at  or  before  the  renditioij 
of  judgment.  Crabtree  v.  Cliatt,  22 
Ala.  181. 
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22.  But  the  plaintiff,  by  releasing  a 
portion  of  his  deiuand,  may  bring  it 
within  the  jurisdiction  of  the  justice. 
Rise  V.  Tliompson,ll  Ala.  629  ;  Hen- 
do  son  V.  Plumb  ^-  Robbins,  18  Ala.  74  ; 
Cnbtree  v.  Cliatt,  22  Ala.  181. 

23.  In  appeal  cases,  the  defendant, 
by  failing  to  plead  in  abatement  to 
the  jurisdiction  of  the  justice,  waives 
all  objections  to  the  manner  in  which 
he  is  brought  into  court,  although  the 
case  involves  more  than  fifty  dollars  ; 
and  tlie  circuit  court,  b}''  virtue  of 
its  general  jurisdiction,  may  render 
judgment  for  the  amount  due.  Vaugk- 
an  V.  Robinaon,  20  Ala.  229. 

24.  The  circuit  court  has  jurisdic- 
tion of  a  summary  proceeding  against 
a  sheriff  and  his  sureties,  for  a  failure 
to  return  an  execution  to  the  supreme 
court,'  although  the  amount  of  the 
judgment  may  be  less  than  fifty  dol- 
lars.   Huggins  V.  Ball,  19  Ala.  587. 

25.  In  an  action  on  a  contract,  com- 
menced in  the  circuit  court,  if  the 
complaint  shows  a  cause  of  action  for 
only  a  nominal  sum,  it  is  not  sufficient 
to  sustain  the  jurisdiction.  Cahuzac 
ty  Co.  V.  Samini,  29  Ala.  288. 

26.  If  the  plaintiffrecovers  a  verdict 
for  less  than  fifty  dollars,  in  an  action 
commenced  in  the  circuit  court,  he 
may  have  judgment  for  the  amount  of 
the  verdict,  with  costs,  on  making  the 
affidavit  required  by  the  statute. 
Kirkleij  v.  Segar,  20  Ala.  226. 

27.  An  inferior  court,  within  the 
meaning  of  the  first  section  of  the 
fifth  article  of  the  constitution,  is  a 
court  whose  judgments  or  decrees 
can  be  reviewed  on  error  or  appeal 
by  a  higher  tribunal,  wdiether  that 
tribunal  be  the  circuit,  or  the  supreme 
court.    Nugent  v.  The  State,  18  Ala.  521. 

28.  The  judgments  of  the  city  court 
of  Mobile  being  subject  to  the  revis- 
ion of  the  supreme  court  in  like  man- 
ner with  those  of  the  circuit  courts, 
the  act  creating  it  is  not  unconstitu- 
tional,    lb. 

29.  Under  the  statute  defining  the 
jurisdiction  of  the  city  court  of  Mobile, 
(Session  Acts  1851-2.  p.  75,)  construed 
in  connection  with  the  constitutional 
powers  of  the  circuit  judges,  the 
judge  of  that  court  has  power  to 
grant  writs  of  injunction,  to  be  ope- 
rative in  Mobile  county.  Ex  parte 
Greene  and  Graham,  29  Ala.  52. 


30.  The  supreme  court  will  take 
original  jurisdiction  of  an  application 
by  a  member  of  the  house  of  repre- 
sentatives, for  a  mandamus  against  the 
speaker  of  the  house,  to  compel  him 
to  certify  to  the  comptroller  of  public 
accounts  the  amount  to  which  the 
petitioner,  as  a  member  of  said  house, 
is  entitled  for  mileage  or  per-diem 
compensation.  Ex  parte  Pickett,  24 
Ala.  91. 

31.  As  to  the  constitutional  power 
of  the  supreme  court,  to  award  a  pro- 
hibition to  an  inferior  court,  see  Ex 
parte  Smith,  23  Ala.  94 ;  Ex  parte  Wal- 
ker, 25  Ala.  81;  Ex  parte  Greene  and 
Graham,  29  Ala.  52  ;  Ex  parte  Russell, 
29 . Ala.  Ill ;  Ex  parte  City  Council  of 
Montgomery,  24  Ala.  98. 

32.  The  appellate  jurisdiction  of 
the  supreme  court,  in  the  revision  of 
final  judgments  and  decrees  of  the  in- 
ferior courts,  is  derived  from  the  con- 
stitution, and  is  not  restricted  by  the 
statutory  provisicms  regulathig  ap- 
peals, which  merely  prescribe  the 
means  by  which  each  particular  case 
may  be  brought  under  the  pre-existing 
jurisdiction  of  the  court.  [Per  Wal- 
ker and  Stoxe,  JJ.;  while  Rice,  G.  J., 
held  tliat,  however  full  and  complete 
might  be  the  appellate  jurisdiction 
conferred  by  the  constitution,  the 
public  policy  of  the  Slate  required 
that  that  jurisdiction  should  not  be 
exercised  in  favor  of  a  party  who  did 
not  compl}'  with  the  statutory  requi- 
sitions.    Tliompson  v.  Lea,  28  Ala.  453. 

33.  The  act  of  February  14,  1856, 
(Session  xVcts  1855-6,  p.  3,)  "for  the 
further  security  and  protection  of  the 
State  in  railroad  loans,"  is  not  obnox- 

,ious  to  the  constitutional  objection, 
that  it  requires  any  railroad  company 
applying  for  a  loan,  or  for  the  exten- 
sion of  a  loan, to  consent  to  the  exer- 
cise of  judicial  power  by  the  legisla- 
ture. 3Iobile  ly  Ohio  Railroad  Co.  v. 
The  State,  29  Ala.  573. 

34.  Whether  the  legislature  may, 
by  statute,  declare  a  forfeiture  of  the 
charter  of  an  incorporated  company, 
without  any  judicial  proceeding,  was 
made  a  question  in  this  case  ;  but  the 
court  waived  the  consideration  of  the 
question  as  unnecessary,  and  only 
cited  the  authorities.     lb. 
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VII.  Legislative  Dei'artmknt. 

35.  Where  tlie  general  assernlily,  by 
a  joint  resolution  of  the  two  Iiouhck 
during  its  regular  session,  adjourned 
on  the  20tli  Dceember,  1853,  to  meet 
again  on  tlie  ensuing  !}th  January, — 
held,  that  a  member  who  "went  home, 
and  returned,  during  the  recess,  was 
entitled  to  mileage,  but  not  to  per-dicm 
compensation  during  the  recess  ;  and 
that,  on  the  refusal  of  the  speaker  of 
the  house  to  draw  his  warrant  on  the 
comptroller,  in  favor  of  a  member 
who  was  entitled  to  this  mileage,  the 
supreme  court  Avould  interfere  by 
mandamus  to  compel  him.  Ex  2Jarte 
Pickett,  24  Ala.  91. 

36.  The  constitutional  provision, 
requiring  a  bill  to  be  read  on  three 
several  daj's  in  each  house  of  the 
general  assembly,  does  not  mean  that 
every  thing  which  is  to  become  a  law 
by  the  adoption  of  the  bill  shall  be  thus 
read  ;  nor  does  the  additional  provis- 
ion, prescribing  the  style'  of  laws,  affect 
the  validit}^  of  a  body  of  laws,  when 
the  prescribed  form  was  pursued  in 
the  bill  by  which  they  were  adopted. 
Dew  V.  Cunningham,  28  Ala.  466. 

37.  Tested  by  these  principled,  the 
Code  of  Alabama  is  not  unconstitution- 
al,    lb. 

38.  It  is  competent  for  the  legisla- 
ture, by  a  subsequent  statute,  to  modi- 
fy or  repeal  a  previous  act  of  the  same 
session  :  the  legislative  rules,  as  to 
the  entertainment  of  propositions  to 
alter  or  repeal  acts  or  resolutions 
during  the  session  of  their  adoption, 
do  not  invalidate  such  subsequent 
statute.  Mobile  Sf  Ohio  Raih'oad  Co. 
V.  The  State,  29  Ala.  578. 

39.  The  general  assembly,  or  tlie 
attorney-general,  may  direct  the  insti- 
tution of  a  suit  against  an  incorporated 
turnpike  company,  for  a  forfeiture  of 
its  charter.  The  State  v.  Moore  ^*  Ligon, 
19  Ala.  514. 

40.  The  general  assembly  onlj'-  has 
power,  by  directing  tha  institution  of 
a  suit  against  the  comptroller  of  pub- 
lic accounts,  to  recover  moneys  paid 
to  him  without  authority  by  a  tax- 
collector,  to  ratify  the  payment,  and 
thereb}'  discharge  the  party  making 
it  from  further  liability  to  the  State. 
Walker  v.  Chapman,  22  Ala,  116  ;  Van- 
Dyke  V.  The  State,  24  Ala.  81. 


41.  But;  it  has  no  power  to  remit  a 
fine,  either  before  or  after  it  has  been 
paid  ;  coriHenuenlly,  the  act  of  Februa- 
ry 2d,  1850,  "for  the  relief  of  tlie  se- 
curities of  John  Douglass,  late  clerk 
of  the  circuit  court  of  Marion  county," 
is  unconstitutional.  Haley  v.  Clark, 
26  Ala.  439. 

As  to  the  validity  of  a  statute  usurp- 
ing judicial  power,  vide  supra,  33,  .34  ; 
and  as  to  the  valiflity  of  a  statute  dele- 
gating to  a  municipal  corporation  the 
power  to  levy  a  tax,  vide  supra,  10-12. 

Tin.  Officers. 

42.  The  tenure  of  office  of  the  State 
treasurer  and  comptroller  of  public 
accounts,  as  fixed  by  the  constitution, 
is  one  year  ;  which  constitutional 
provision  is  still  of  force,  in  conse- 
quence of  the  failure  to  ratify  the 
amendment  proposed  by  the  joint 
resolutions  of  1844-5.  Collier  v.  Fri- 
erson,  24  Ala.  100. 

43.  The  act  of  1843,  (Clay's  Digest, 
118, |86,)  conferring  on  bank  marshals 
power  to  serve  process,  does  not  vio- 
late the  24th  section  of  the  4th  article 
of  the  constitution,  relative  to  the  elec- 
tion and  qualification  of  slierifFs.  A71,- 
dress  v.  Roberts,  18  Ala.  387. 

As  to  judicial  o&cevs, vide  supra,  19,20. 

IX.  Retrospective  Laws,  and  Laws  T>r- 
PAiRiNO  Contracts  or  Tested  Rights. 

44.  The  'legislature  has  power  to 
prescribe  statutory  rules  for  the  exe- 
cution of  wills,  whether  made  before 
or  after  the  passage  of  the  statute,  if 
rights  have  not  become  vested  by  the 
testator's  death.  Hoffman  v.  Hoffman, 
26  Ala.  535. 

45.  Section  1611  of  the  Code,requir- 
ing  two  witnesses  to  a  will  disposing 
of  either  realty  or  personaltj-,  applies 
to  a  will  of  realty  excuted  before  the 
adoption  of  the  Code,  if  the  testator 
died  since  its  adoption  ;  but  a  will  of 
personalty  only  would  be  governed 
bj'  the  old  law.     lb. 

_  46.  Section  2490  of  the  Code,  rela- 
tive to  partial  payments  and  subse- 
quent promises  to  avoid  the  statute  of 
limitations,  does  not  apply  to  verbal 
promises  made  before  the  Code  went 
into  operation.  Jordan's  Adm'r  v. Hub- 
bard and  Wife,  26  Ala.  433. 
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4".  Tlie  retroactive  effect  given  by 
jndiciul  construction  to  the  act  of 
1843,  relative  to  the  settlement  of  in- 
solvent estates,  does  not  conflict  with 
any  constitutional  provision,  nor  does 
it  deprive  the  executor  of  any  vested 
right,  personal  to  himself,  which  he 
•could  have  insisted  on  under  the  for- 
mer law.  Weaver's  Executors  v.  Wea- 
ver's Creditors,  23  Ala.  789. 

48.  A  retrospective  operation  will 
never  be  given  to  a  statute,  unless  the 
intention  that  it  should  so  operate  clear- 
ly appears.  Barnes  v.  Mayor  of  3Jo- 
blle,  Id  AU.  101  ;  Barron  v.  Tart,  18 
Ala.  GGS  ;  Gould  v.  Hays,  19  Ala.  438. 

49.  The  validity  of  a  contract  must 
be  determined  by  the  statute  in  force 
at  tJie  time  it  is  made  :  if  it  is  valid 
Avhen  made,  a  subsequent  change  or 
repeal  of  the  law  cannot  impair  its 
validity;  and  if  it  is  void  when  made, 
no  subsequent  law  can  impart  to  it  any 
validity.  3Iays  v.  Williams,  27  Ala. 
267  ;    Walker  v.  Chapman,  22  Ala.  116. 

50.  The  act  of  1854,  (Session  Acts 
1853-4,  p;  48,)  "to  allow  all  graduates 
of  any  medical  college  in  the  United 
States  to  practice  medicine,"  does  not 
authorize  a  recovery  for  medical  ser- 
vices rendered  by  an  unlicensed  phy- 
sician before  its  passage.  Ric/iardson 
V.  Dorman's  Executrix,  28  Ala.  679. 

51.  The  bar  created  by  the  statute 
of  limitations,  does  not  extinguish  or 
discharge  a  contract,  but  merely  takes 
away  the  remedy  provided  for  its  en- 
forcement.    Jones  V.  Jones,  18  Ala.  248. 

52.  The  statute  of  limitations  of 
1843,  (Clay's  Digest,  329,  ^  93,)  has  no 
retroactive  operation.  Rawls  v.  Doe  d. 
Kennedy,  23  Ala.  240  ;  Cox  v.  Davis,  17 
Ala.  714. 

53.  The  proviso  to  the  first  section 
of  said  act,  which  applies  only  to  that 
section,  was  intended  to  prevent  its 
retrospective  operation,     lb. 

54.  The  Mississippi  statute  of  1840, 
forbidding  the  banks  of  that  State  to 
"transfer,  by  endorsement  or  other- 
wise, any  note,  bill  receivable,  or  other 
evidence  of  debt,"  is  unconstitutional 
in  that  it  iinpairs  the  obligation  of 
contracts.  Jemison  v.  P.  fr  31.  Bank, 
23  Ala.  1G8. 

55.  A  statute  which  declares  a  for- 
feiture of  the  charter  of  an  incorpora- 
ted company,  with  the  consent  of  the 
company  itself,  does   not  impair   the 


obligation  of  contracts.  Mobile  t^  Oliio 
Railroad  Co.  v.  The  State,  29  Ala.  573. 
5G.  The  act  of  February  14,  1856, 
"for  the  further  security  and  protec- 
tion of  the  State  in  railroad  loans," 
(Session  Acts  1855-G,  p.  3.)  which  ap- 
plies to  tlie  extension  of  the  loan  to 
the  ^lobile  and  Ohio  Railroad  Com- 
pany under  a  previous  act  of  tlie  same 
session,  is  not  unconstitutional,  and 
must  be  complied  with  by  any  rail- 
road company  desiring  a  loan  or  exten- 
sion of  a  debt,  however  diflicult  such 
compliance  may  be.     lb. 

X.  Slates. 

57.  There  is  no  constitutional  pro- 
vision, which  restricts  or  prohibits 
the  owner  of  slaves  from  removing 
them  to  a  non-slaveholding  State,  and 
tliere  emancipating  them.  Atv:ood's 
Heirs  v.  Beck,  21  Ala.  590  ;  Prater's 
Adm'r  v.  Darby,  24  Ala.  496. 

58.  A  testator  may  direct  his  execu- 
tor to  remove  his  slaves  to  another 
State,  and  there  emancipate  them  ;  and 
chancery  will  uphold  the  trusts.  At- 
u-ood's  Heirs  v.  Beck,  21  Ala.  590  ;  Aber- 
crombie's  E  recntor  V .  Abercrombie's  Heirs, 
27  Ala.  489. 

59.  But  he  cannot  emancipate  his 
slaves  by  will  while  they  remain  in 
this  State.  Pool 'v.  Harrison,  IS  AVa,. 
514  ;  Roberson's  Heirs  v.  Robersoifs  Ex- 
ecutors, 21  Ala.  273  ;  Atv:ood's  Heirs  v. 
Beck,  21  Ala.  590 ;  Abercrombie's  Ex- 
ecutor V.  Abevcrombie's.  Heirs,  27  Ala. 
489. 

60.  Where  the  owner  of  certain 
slaves,  being  about  to  remove  with 
tliem  to  Illinois  lor  tin?  purpose  of 
emxmcipating  them,  conveyed  them 
by  absolute  bill  of  sale  to  another, 
and  took  from  him  a  bond,  which 
formed  a  part  of  the  same  contract, 
and  which  was  conditioned  that,  when 
reasonable  compensation  had  been 
made  to  him  for  his  trouble  and  ex- 
penses with  the  slaves,  he  should 
emancij)ate  tlicm, — licld,  that  the  bond 
was  not  void,  inasmuch  as  there  was 
nothing  on  its  face  requiring  the 
emancipation  of  the  slaves  within  this 
State.  Prater's  Adm'r  v.  Darby,  24  Ala. 
496. 

61.  The  constitutional  delegation  of 
authority  to  the  legislature,  "to  pass 
laws  to  permit  the  owners  of  slaves 
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to  emancipate  tlicm,"  is  not  an  inhibi- 
tion of  tlie  riglit  of  the  owner  to 
emancipate  them  except  under  such 
regMilatinns  as  tlic  lej^islature  may 
prescribe.  lb.  (Overruling  TroLlerv. 
Blocker  and  Wife.  G  Porter,  2G9  ;  and 
AticooiVs  Ilcirs  V.  Beck,  21  Ala.  590.) 

62.  Cliildren,  born  in  tliis  State,  of 
a  negro  woman  who  is  a  fugitive  slave, 
caiuiot  be  regarded  as  fugitive  slaves, 
nor  as  slaves  wliich  have  escaped 
from  service  in  another  Bhite,   within 

,  the  meaning  of  the  Federal  constitu- 
tion, and  of  the  act  of  congress  of  1793. 
Ficl<lsv.  Walker,  23  Ala.  155. 

As  to  the  importation  of  slaves,  and 
criminal  offenses  against  slaves,  see 
same  title,  on  page  32,  |^  lG-18. 

XI.  Trial  by  Jury. 

63.  The  provision  in  the  Federal 
constitution,  relative  to  the  riglit  of 
trial  by  jurj^  is  restrictive  upon  the 
General  Government  only,  and  does 
not  apply  to  the  States.  Boring  v. 
Williams,  11  Ala.  510. 

64.  A  statute  creating  an  office  not 
specially  provided  for  in  the  consti- 
tution, and  subjecting  the  oliicer.  to  a 
summary  proceeding  for  his  defaults, 
without  the  intervention  of  a  jur}',  is 
not  tmconstitutional,  since  the  right 
of  trial  by  jury  never  existed  in  such 
case.     lb. 

65.  An  issue  of  freedom  •ue/i/on'cannot 
be  tried  on  lutbeas  corpus,  sued  out  at  the 
instance  of  aiierson  claimed  and  held  as 
a  slave.     Field  v.  Walker,  17  Ala.  80.  ' 

66.  But,  when  the  sheriff  levies  a^?. 
fa.  on  negroes  as  the  property  of  the 

defendant  therein,  they  ma}''  trj^  the 
question  of  their  freedom,  as  between 
the  sheriff  and  themselves,  b}' petition 
for  habeas  corpus.  Udion  Bank  of  Ten- 
nessee V.  Be.nltam,  23  Ala.  143. 

As  to  the  right  of  trial  by  jury  in 
criminal  cases,  and  what  that  right  in- 
cludes, see  Tims  v.  The  State,  2G  Ala. 
165  :  McCauley  v.  The  State,  26  Ala. 
135.     (^H^e,  p.  32,|gl9-23.) 

XII.  Othee  Matters. 

67.  A  part  to  a  suit  has  the  consti- 
tutional right  to  appear  for  himself, 
and  is  not  compelled  to  emploj'  coun- 
sel to  conduct  or  defend  it.  May  ^' 
lindal  V.  Williams,  17  Ala.  23. 


68.  It  is  not  necessary  that  a  decree 
of  divoica  should  be  confirmed  by  the 
legislature  at  its  first  ensuing  session 
after  the  rendition  of  such  decree. 
Harrison  v.  Harrison,  19  Ala.  499. 

69.  In  a  summary  proceeding  against 
a  delin(iuent  tax-collector  and  his  sure- 
tics,  if  the  caption  of  the  notice  is, 
"Comptroller's  Office,  State  of  Ala- 
bama," this  is  a  sufiicient  compliance 
with  the  constitutional  requisition  as 
to  the  style  of  process.  Walker  v. 
Chapman,  22  Ala.  116. 

7U.  The  comriion-law  doctrine  as  to 
the  merger  of  a  civil  action  in  a  felony, 
which  is  recognized  in  this  State,  is 
not  violative  of  any  constitutional  pro- 
vision. Martiris  Executrix  v.  Martin, 
25  Ala.  201. 

71.  The  State  cannot  be  sued  in  the 
chancery  courts.  {Per  Stone,  J.)  Ex 
parte  Greene  and  Graham,  29  Ala.  52. 

72.  Questions  of  State  policy  cannot 
be  determined  by  the  courts,  in  the 
absence  of  constitutional  and  statuto- 
ry provisions.  Atwood's  Heirs  v.  Beck, 
21  Ala.  590  ;  Tannis  v.  Doe  d.  St.  Cijre, 
21  Ala.  449. 

73.  A  repealing  clause  in  an  uncon- 
stitutional statute,  declaring  that  "all 
laws,  contravening  the  jirovisions  of 
this  act,  be  and  the  same  are  hereby 
repealed,"  does  not  affect  the  previous 
laws.     Tims  v.  The  State,  26  Ala.  165. 

74.  An  unconstitutional  provision 
in  a  statute  does  not  affect  the  validity 
of  other  independent  provisions,  which 
may  be  maintained  separate  and  apart 
from  it ;  but  the  courts  will  strike  out 
the  former,  and  give  effect  to  the  lat- 
ter. Mobile  i5'  Ohio  Railroad  Co.  v. 
The  State,  29  Ala.  573. 


COXTIXUAXCE. 

1.  "When  notice  of  a  motion  to  set 
aside  a  judgment  of  nonsuit  is  merely 
entered  on  the  motion  docket,  but 
neither  acted  on,  nor  called  to  the  at- 
tention of  the  court,  a  general  order, 
continuing  "all  causes,  motions,  or 
other  proceedings,  now  pending  and 
not  otherwise  disposed  of,"  does  not 
continue  the  motion  in  court,  so  as  to 
authorize  the  setting  aside  of  the  non- 
suit at  the  next  term.  Gun?icls  v. 
State  Bank,  18  Ala.  616. 
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2.  Where  the  defendant  contests 
only  a  part  of  the  plaintiff's  demand, 
and  asks  a  continuance  of  the  cause, 
the  court  may  require  a  confession  of 
judgment  for  the  sum  admitted  to  be 
due,  and  grant  a  continuance  as  to  the 
residue.  [LiGOi^,  J.,  dissenting.)  Gow- 
en  if  Co.  V.  Jones,  20  Ala.  128. 

3.  Where  a  witness  has  stated, 
through  inadvertence  on  his  part  or 
that  of  the  commissioner,  that  another 
material  witness  was  interested  as  a 
partner  with  plaintiff ;  and  application 
is  made  for  a  continuance,  in  order 
that  his  deposition  may  be  retaken, — 
the  court  may,  in  its  discretion,  grant 
a  continuance  unless  the  defendant 
will  consent  that  the  other  witness 
may  testify.  Jcivell  v.  Center  &■  Co.,  25 
Ala.  498. 

4.  On  a  trial  of  the  right  of  property 
under  the  statute,  a  continuance  hav- 
ing been  granted  to  the  claimant  on 
his  payment  of  all  the  costs,  Avhich 
condition  he  failed  and  refused  to 
comply  with,  the  court  would  not 
permit  him,  on  the  trial  at  the  next 
term,  to  offer  evidence  of  title  in  him- 
self, but  confined  him  to  evidence 
merely  of  the  value  of  the  property. 
Held,  that  the  action  of  the  court  was 
erroneous.  Montgomery  ^  Wetumpka 
Plank-Road  Co.  v.  Persse,  Taylor  ^'  Co.. 
25  Ala.  536. 

5.  Where  an  application  is  made 
for  a  continuance,  on  account  of  the 
absence  of  a  material  witness  ;  and 
the  adverse  party  admits,  that  the 
witness,  if  present  in  court,  would 
svv'-ear  to  the  facts  stated  in  the  affida- 
vit, this  is  neither  an  admission  that 
the  facts  stated  are  true,  nor  that  the 
witness  is  competent  to  testify.  Mont- 
gomery cy  Wetumplca  Plank-Road  Co.  v. 
Webb,  27  Ala.  618  ;  also,  on  first  point, 
Slarr'v.  The  State,  25  Ala.  49. 


CONTRACTS. 
I.  What  Coxstitl'tes  a  Contract. 

1.  Assent  of  Parties. 

2.  Certainty  and  Dcfiniteness. 

3.  Mutualiti/. 

4.  Implied  Promises. 


II.  Validity. 

1.  Determined  hyu-hnt  Law. 

2.  Champerty,  and  Maintenance. 

3.  Contrary  to  Public  Policy. 

4.  Fraud  and  Mistake. 

5.  Executed  on  Sunday. 

6.  Duress,  and  Undue  Influence. 

7.  Gaming. 

8.  Mental  or  Legal  Incapacity. 

III.  Consideration. 

1.  General  Sufficiency  ;  and  herein, 
of  Gratuitous  Promises. 

2.  Moral  and  Equitable  Obligation. 

3.  Compromise. 

4.  Forbearance  to  Sue. 

5.  Promise  for  Promise. 

6.  Promise  to  Pay  Another's  Debt. 

7.  Impossible  Considerations. 

8.  Proof  and  Failure  of  Considera- 
tion. 

IV.  Construction. 

1.  Governed  by  what  Law. 

2.  Intention  of  Parties. 

3.  Implied  Stipulations. 

4.  Dependent  and  Independerit  Stipu- 
lations. 

5.  Ambiguous  Stipulations. 

6.  Entire  and  Severable. , 

7.  Joint  and  Several. 

8.  Different  Instruments  construed 
as  One. 

9.  Particular  Contracts. 

V.  Performance,  and  Breach. 

VI.  Waiver,  and  Discharge. 

VII.  Alteration,  and  Kescission. 


I.  What  Constitutes  a  Contract. 
1.  Assent  of  Parties. 

1.  A  proposition,  or  offer,  made  by 
letter,  which  is  not  replied  to  within 
a  reasonable  time,  does  not  constitute 
a  contract.  Martin  v.  Black's  Execu- 
tors, 21  Ala.  721. 

2.  A  conditional  note,  signed  by 
the  maker  with  the  distinct  admission, 
on  the  part  of  the  payee,  that  it  does 
not  contain  the  terms  of  their  contract, 
and  on  the  understanding  that  they 
will  meet  again,  at  a  convenient  time 
and  place,  and  execute  another  instru- 
ment which  shall  Iruly  embody  their 


Part  IV.] 


CONTRACTS. 


487 


contract, — is  not  a  complete  contract, 
for  want  of  an  absolute,  unconditional 
delivery.  Hopper  v.  Eiland,  21  Ala. 
714. 

3.  Notice  of  acceptance  is  not  nec- 
essary to  charge  a  party,  on  whose 
original  nndertakiiig,  evidenced  b}' 
■written  order,  goods  arc  furnished  to 
another.  Scolt  v.  Mijatt  ^  Moove,  24 
Ala.  489  ;  Donleij  v.  Camp,  22  Ala.  6.50. 

4.  But,  to  charge  a  party  on  a  col- 
lateral guaranty,  notice  of  acceptance 
must  be  given  to  him  within  a  reason- 
able time.  Walker  v.  Forbes,  25  Ala. 
139  ;  Fai/  v.  Hall,  2.5  Ala.  704 ;  Cahuzac 
Si-  Co.  v.' Samini,  29  Ala.  2S8. 

5.  It  is  not  necessary  that  the  mutual 
assent  of  the  parties  should  be  con- 
current :  if  the  part}'  making  the  offer 
does  not  require  an  immediate  re- 
sponse, and  the  offer  itself  seems  to 
assume  and  contemplate  its  accep- 
tance, the  assent  of  the  other  party 
will  be  implied,  in  the  absence  of  a 
revocation  of  the  offer,  from  his  acting 
upon  it  within  a  reasonable  time. 
Sanford  v.  Howard,  29  Ala.  684. 

6.  To  constitute  an  express  promise, 
such  as  will  revive  a  debt  discharged 
by  bankruptcy,  it  is  not  necessary  that 
the  words  should  be  spoken  to  the 
creditor,  or  to  his  agent ;  but  the  fact 
that  they  were  spoken  to  a  third  per- 
son, may  well  be  considered,  in  con- 
nection with  the  other  facts,  in  de- 
termining w'liether  they  amount,  in 
law,  to  an  express  promise.  Evans  v. 
Carey,  29  Ala.  99. 

7.  If  one  tenant  in  common,  having 
the  management  of  the  joint  property, 
employs  his  own  minor  son,  a  mem- 
ber "of  his  family,  in  and  about  the 
common  business;  and  his  co-tenant, 
having  knowledge  of  this,  does 
not  object  to  it, — this  is  a  "circum- 
stance, tending  to  show  a  contract  be- 
t%veen  them  for  the  services  of  the 
son  ;  and  if  the  business  actuallj'  re- 
quired such  services,  the  presumption 
of  a  contract  would  be  more  reason- 
able. Slrother's  Adm'r  v.  Butler,  17 
Ala.  733. 

8.  In  the  absence  of  an  express 
contract  between  the  owners  of  a 
steamboat  and  the  owner  of  a  slave 
hired  as  a  boat  hand,  the  fact  that  the 
boat,  at  and  before  the  time  of  the 
hiring,  was  running  as  a  regular  packet 
between  Mobile  and  New  Orleans,  and 


was  so  advertised  in  the  newspapers, 
is  not  conclusive  evidence  of  a  con- 
tract that  slie  should  run  oidy  on  that 
line  during  the  term  of  hiring,  but  is 
merely  a  circumstance  for  the  con- 
sideration of  the  jury,  in  connection 
with  the  other  eviflence,  in  ascertain- 
ing what  the  real  contract  was.  Myers 
V.  Gilbert,  18  Ala.  407.^ 

2.  Certainty  and  Dejiniteness. 

9.  A  contract,  as  set  out  in  a  count 
in  assumpsit,  in  these  words  :  "That 
in  consideration  that  said  plaintiff 
would  furnish  three  hands,  and  feed 
and  clothe  said  servants  for  the  year 
1844,  and  pay  all  their  expenses,  and 
work  the  same  on  defendant's  planta- 
tion in  Perr}'  county,  and  funnsh  pro- 
visions for  himself,  his  family  and  said 
three  hands,  the  lands,  mules  and 
horses  of  said  defendant  in  the  ca- 
pacit}'  of  an  overseer,  said  defendant 
agreed  and  promised  to  place  on  said 
plantation  his  hands,  to-wit,  the  hands 
owned  by  him,  and  live  on  said  farm, 
and  his  mules  and  horses,  and  to  fur- 
nish the  said  hands  «fcc.  placed  by  him 
on  said  plantation  with  provisions, 
and  said  hands  with  clothing,  to  pay 
all  expenses  of  said  hands  and  mules, 
and  to  let  plaintiff  cultivate  said  farm, 
until  said  hands  and  mules,  so  furnish- 
ed as  aforesaid  by  said  plaintiff  and 
defendant,  and  raise  a  crop  thereon  for 
the  j^ear  1844;  for  which  said  defendT 
ant  agreed  and  promised,  that  said 
defendant  should  have  and  draw  a 
part  of  the  crop  raised  on  said  farm 
by  said  defendant,  with  said  hands, 
mule  and  horses,  in  the  year  1844,  in 
proportion  to  said  hands  of  plaintiff, 
so  placed  on  said  farm,"  &c.;  which 
contract  plaintiff"  performed  on  his 
part,  and  raised  a  crop  on  said  planta- 
tion, "of  which  his  reasonable  share 
was  one-third  thereof,'" — held  too  in- 
definite and  uncertain  to  support  an 
action.     Moore  v.  Smith,  19  Ala.  774. 

10.  So  is  a  contract,  alleged  to  be 
"in  substance  as  follows  :  That  in  con- 
sideration that  plaintiff  would  then 
and  there  buy  out  the  storehouse  and 
lot,  situate  in  the  town  of  C  then  oc- 
cuped  by  E.  <fe  Co.  as  a  storehouse,  and 
the  stock  of  dry  goods  then  and  there 
owned  by  them,  said  defendant  would 
assist  them,  by  endorsing  their  pajjer, 
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and  advancing  tliera  money,  to  enable 
them  to  carry  on  the  mercantile  busi- 
ness advantageously  ;"  or,  as  alleged 
in  another  count,  "would  endorse  for 
them  in  Charleston,  and,  if  necessary, 
advance  monej'  to  them,  to  enable 
them  to  carry  on  the  mercantile  busi- 
ness." Erwin  If  Williams  v.  Erwin,25 
Ala.  236. 

11.  So  is  a  promise  by  a  father,  upon 
valuable  consideration,  to  give  his 
daughter  "a  full  share  of  his  property, 
Avhiuh  then  and  there  was  worth 
$25,000."  ■  Adams  and  Wife  v.  Adams, 
26  Ala.  272. 

12.  Semble,  however,  that  a  promise 
by  a  father,  iipon  valuable  considera- 
tion, to  make  his  daughter  equal  in 
property  to  his  other  children,  or  to 
give  her  so  much  as  would  make  her 
share  equal  to  one-fourth,  one-fifth,  or 
any  other  given  portion  of  his  estate, 
is  sufficient  to  support  an-  action,  if 
the  parties  contemplated  its  present 
execution  upon  the  performance  of 
the  consideration.     lb. 

13.  A  penal  bond,  conditioned  as 
follows  :"Whereas  the  said  C.  [obligee] 
guarantied  for  one  J.  W.  AV.  on  his 
bid  for  carrying  the  n;ail  on  route 
3315,  from  Gainesville  to  Spring  Place, 
in,  by,  and  through  said  W.'s  [obli- 
gor's] persuasion,  which  contract  said 
W.  has  refused  to  execute  ;  now,  if 
said  W.  does  and  will  stand  between 
said  C.  and  the  general  postoffice  de- 
partment, so  that  said  C.  has  no  more 
trouble  and  expense,  and  releases 
said  C.  from  all  responsibilitj^  in  said 
matter,  then  the  above  bond  to  be 
void,"  &c., — is  not  void  for  uncertain- 
ty. Curr's  Executor-  v.  Wijley,  23  Ala. 
821. 

3.  Mutuality. 

14.  If  both  parties  are  not  bound  by 
a  contract,  neither  is  bound.  Wlnl- 
viorth  and  Wife  v.  Hart,  22  Ala.  343. 

4.  Implied  Promises. 

15.  When  money  is  voluntarily  paid 
for  another,  without  his  privity  or 
consent,  the  law  will  not  inqily  a 
promise  on  his  part  to  refund.  But,  if 
the  debtor  sanctions  and  adopts  such 
payment,  he  thereby  makes  the  payor 
ins  agent,  and  becomes  liable   on  an 


implied  promise  to  refund.  Ross  v. 
Pearson,  21  Ala.  473  :  WraiJ  v.  Cox,  21 
Ala.  337. 

16.  When  an  agent  is  employed  by 
his  principal  to  do  an  act  which  is 
not  manifestly  illegal,  and  which  he 
does  not  know- to  bewrong,  the  law 
implies  a  promise  of  indemnity  by  the 
principal,  for  such  losses  and  damages 
as  flow  directly  and  immediately  from 
tlie,  execution  of  the  agency.  "Moore 
V.  Appleton,  26  Ala.  633. 
■  17.  If  a  hired  slave  runs  away  dur- 
ing the  term  of  the  hiring,  and  is  com- 
mitted to  jail  as  a  runaway,  and  the 
hirer  refuses  to  pay  the  necessary 
jail  fees,  the  owner  may  pay  them 
after  tlie  expiration  of  the  term,  and 
thereby  acquire  a  cause  of  action 
against  the  hirer.  Walker  and  Wife  v. 
Smitli,  28  Ala.  569. 

18.  An  implied  promise  to  pay  hire 
for  slaves  will  only  be  raised  against 
him  who  has  had  their  possession  and 
services.  Smith,  v.  Pearson,  26  Ala. 
603. 

19.  A  promise  to  pay  rent  to  one 
person  cannot  be  implied  against  a 
tenant  who  came  into  possession  un- 
der an  express  promise  to  pay  another. 
Skumake   v.  Nclms'  Adm'r,  25  Ala.  126. 

20.  A  recovery  may  be  had,  on  au 
implied  promise,  for  services  render- 
ed under  a  contract  which,  because 
not  reduced  to  writing,  is  void  under 
the  statute  of  frauds.  Sims  v.  Mc- 
Ewen's  Adm'r,  27  Ala.  184. 

21.  It  is  the  duty  of  the  hirer,  under 
a  contract  general  in  its  terms,  to 
lurnish  the  slave  with  suitable  cloth- 
ing and  provisions,  and  with  medical 
attendance  in  case  of  sickness ;  but, 
where  the  contract  merely  specifies 
the  agreed  price  and  term  of  hiring, 
and  binds  the  hirer  to  furnish  board 
and  clothing,  a  liability  for  medical 
services  cannot  be  implied.  Siins  ^ 
Jones  V.  Knox,  18  Ala.  236. 

22.  No  recovery  can  be  had  against 
a  person,  for  money  lent  to  his  step- 
son, in  his  absence,  and  without  his 
promise  or  request ;  nor  n[)on  a  con- 
tract, made  with  the  step-son,  for  the 
use  of  a  stock-pasture,  in  the  making 
of  which  contract  defendant  did  "not 
have  anything  to  do  ;"  nor  for  the 
use  of  the  stock-pasture,  merely  upon 
proof  that  his  stock  went  into  it  and 
used  it,  without  proof  of  au  express 
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promise  on  his  part  to  pay  for  it,  or  of 
facts  from  which  tlie  hiw  would  imply 
a  ])rc)iiiise.     Pike  v.  Bn'p;lit,  29  Ala.  3;>2. 

23.  WJicn  the  law  will  raise  an  im- 
plied promise  by  the  lather  to  pay  an 
account  contracted  by  his  minor  son 
while  attending  school  at  a  distance 
from  home,  see  McKenziev.  Stevens,  19 
Ala.  G91. 

24.  When  the  husband. is  liable,  on 
an  implied  promise,  for  necessaries 
furnished  to  the  wife,  see  Zeigler  ^'Ilall 
V.  David,  23  Ala.  127  ;  IVray  v.  Cox,  24 
Ala.  337  ;  Cot/iran  v.  Lee,  24  Ala.  380. 

25.  When  a  party  is  liable,  on  an 
implied  promise,  to  refund  money  paid 
to  him  thi'ough  mistake,  see  Weeks  v. 
Love,  1 9  Ala.  25  ;  Rutherford  v.  Mclvor, 
■21  Ala.  750 ;  Eioing  v.  Peck,  2G  Ala. 
413  ;  Williams  v.  Si?mnons,  22  Ala.  425. 

For  other  instances  of  implied 
promises,  see  Assumpsit. 

II.  Validity. 

1.  Determined  by  what  Law. 

26.  The  validity  of  a  contract  must 
be  determined  by  the  law  of  the  place 
where  it  was  made.  Peake  v.  Yeldell, 
17  Ala.  636;  Thomas  i).  Degraffcnreid, 
17  Ala.  602  ;  Jones  v.  Jones,  18  Ala.  248. 

27.  And  hy  the  then  existinc;  law. 
3Ia!js  V.  Williams,  27  Ala.  267  ;  Walker 
V.  Chapman,  22  Ala.  116. 

2.  Champerty,  and  Maintenance. 

28.  A  contract,  by  which  an  attor- 
ney undertakes  to  collect  money  for 
his  client,  and,  as  compensation  for 
his  services,  is  "to  retain  twenty  per 
cent,  on  the  sums  collected,  or  be  paid 
^200,  as  he  shall  elect,"  is  v.oid  for 
champerty.  Elliot  v.  McClelland,  17 
Ala.  206. 

29.  So,  where  the  client  gives  his 
note  for  a  sum  certain,  and,  at  the 
same  time,  executes  another  instru- 
ment, by  which  he  agrees  to  allow  the 
attorne}'  one-half  of  the  damages  that 
may  be  recovered  in  the  suit, the  note 
and  agreement  are  both  champertous 
and  void.     Diimasv.  Smith,  17  Ala.  305. 

30.  P.,  having  traded  horses  with 
M.,  claimed  of  the  latter  ^20  for  cheat- 
ing him  ;  but  he  afterwards  sold  the 
horse  which  he  obtained  bj^  the  ex- 
change   to  W.,  on  the   understanding 


and  agreement  between  them,  that  P. 
should  SMC  M.  for  the  $20,  but  W. 
should  have  the  recovery  if  any,  and 
slioidd  pay  the  costs  if  the  suit  failed. 
Judgment  for  the  costs  liaving  Ijcen 
rendered  against  P.,  W.  promised  the 
clerk  of  the  court  that  he  woulil  pay 
them  ;  but  having  failed  to  do  so,  P. 
paid  the  costs,  and  then  sued  ^V^  to 
recover  them.  Held,  that  the  contract 
was  champertous  and  void.  Wheeler 
V.  Pounds,  24  Ala.  472. 

31.  A  contract,  by  which  a  distribu- 
tee, pending  a  protracted  litigation 
respecting  the  validity  of  the  dece- 
dent's will,  assigns  to  a  stranger,  in 
consideration  of  itJlOO  in  hand  paid,  all 
his  interest  in  the  estate,  which  proves 
to  be  worth  about  .^1,000  ;  reciting  in 
the  assignment,  that  he  is  "becoming 
uneasy,  and  willing  and  desirous  to. 
sell  his  interest  in  said-will  and  estate 
for  a  sum  certain,  to  be  released  of  all 
the  trouble  and  expense  of  contesting 
said  will," — is  champertous.  Poe  v. 
Davis,  29  Ala.  076. 

32.  A  contract,  hj  which  a  trespas- 
ser agrees  to  sell  the  possession  of 
lands  acquired  hy  the  trespass,  cannot 
be  sustained  ;  but  it  is  not  maintenance 
to  promote  a  suit  or  defense  in  which 
one  has,  or  believes  he  has,  a  legal  in- 
terest. McCall's  Adm'r  v.  Capehart  Sf 
Harbin,  20  Ala,.  521. 

33.  A  remainder  in  a  chattel,  known 
to  be  in  the  adverse  possession  of  a 
purchaser  from  the  tenant  for  life,  can- 
not be  sold.  Price  v.  Talley's  Adm'rs, 
18  Ala.  21. 

34.  A  purchaser  at  sheriff's  sale,  of 
land  which  is  at  the  time  in  the  actual 
possession  of  a  person  holding  ad- 
versely to  the  defendant  in  execution, 
acquires  only  aright  of  property,  con- 
nected with  a  right  of  possession, 
which  he  cannot  sell  to  another.  Cole- 
manv.  Hair,  22  Ala.  596. 

3.  Contrary  to  Public  Policy. 

35.  A  contract,  by  which  a  father 
procures  his  son  to  enter  on  and  oc- 
cupy a  tract  of  public  land,  for  the 
purpose  of  acquiring  a  pre-emption 
right  to  the  same,  under  an  agreement 
that,  so  soon  as  the  right  of  pre-emp- 
tion was  perfected,  he  would  pay  foi' 
the  land,  and  the  son  should  convey 
one-half  of  it  to  him,  is  in  coutraven- 
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tion  of  the  policy  of  the  pre-emption 
laws.     Dial  v.  Hair,  3  8  Ala.  798. 

3G.  II.,  having  purchased  from  D. 
"a  claim  on  public  land"  for  §.50,  and 
D.  being  indebted  to  P.  in  that  amount, 
due  b}'  open  account ;  by  mutual 
agreement  between  the  three,  H.  exe- 
cuted his  note  to  P.,  "in  payment  of 
D.'s  indebtedness."  Held,  that  this 
was  a  sufficient  consideration  to  sup- 
port an  action  on  the  note  by  P.  or 
his  assignee.  Hughes  v.  Young,  25 
Ala.  483. 

37.  A  bond  of  indemnity,  given  to 
induce  a  sheriff  to  levy  a  void  execu- 
tion, is  itself  void.  Collier's  Adm'r  v. 
Windham,  27  Ala.  291. 

38.  Where  plaintiff  and  defendant 
were  both  bound  as  sureties  and  en- 
dorsers for  an  insolvent  debtor,  who 
was  about  to  make  an  assignment  for 
the  benefit  of  his  creditors,  and  who 
refused  to  make  any  assignment  of 
which  plaintiff  did  not  approve,  and 
which  did  not  place  in  the  preferred 
class  of  creditors  the  debts  on  which 
the  plaintiff  was  bound  ;  and,  in  con- 
sideration tliat  the  plaintiff  would  con- 
sent to  the  execution  by  tlie  debtor 
of  an  assignment  -postponing  the 
claims  on  wliich  he  was  bound,  and 
preferring  the  claims  on  which  de- 
fendant was  bound,  the  latter  promis- 
ed to  pay  a  specified  sum,  and  the 
deed  was  made  in  pursuance  of  tliis 
contract, — held,  that  the  contract  was 
not  contrary  to  an}-  principle  of  public 
policy.  Hatton's  Admrs  v.  Jordan,  29 
Ala.  2G6. 

39.  The  owner  of  certain  slaves  be- 
ing about  to  remove  with  them  to 
Illinois  for  the  purpose  of  emancipa- 
ting them,  conveyed  them  bj^  absolute 
bill  of  sale  to  another,  and  took  from 
him  a  bond,  which  was  construed  to 
form  part  of  the  same  contract,  and 
which  was  conditioned  that,  when 
reasonable  compensation  had  been 
made  to  him  for  his  trouble  and  ex- 
pense with  the  slaves,  he  should 
emancijiate  them  ;  but  there  was  noth- 
ing on  the  face  of  the  bond,  requiring 
the  obligor  to  emancipate  the  slaves 
in  this  State.  Held,  that  the  under- 
taking evidenced  by  the  bond  was 
not  void,  but  formed  a  sufficient  con- 
sideration for  the  bill  of  sale.  Prater's 
Adm'r  v.  Darby,  24  Ala.  496. 

40.  If  a  slave,  while   permitted   by 


his  owner  or  hirer  to  go  at  large,  con- 
trary to  the  provisions  of  the  act  of 
180.5,  (Clay's  Digest,  .541,  ^  12.)  and  to 
act  as  a  freeman,  makes  a  contract  for 
the  hire  of  another  slave  to  work  with 
him,  and  a  white  man  gives  his  writ- 
ten obligation  for  the  hire, — such 
bond  is  void.  Stanley  v.  Nelson,  28 
Ala.  514. 

41.  A  contract,  directly  founded  on 
an  illegal  consideration,  whether  the 
illegal  act  is  in  terms  prohibited  by 
the  statute,  or  only  punished  by  a 
penalty,  is  void.     lb. 

42.  Questions  of  State  policy  can 
only  be  determined  by  the  courts  from 
constitutional  or  statutory  provisions. 
Atwood's  Heirs  v.  Beck,  21  Ala.  590  ; 
Jannis  v.  Doe  d.  St.  Cijre,  21  Ala.  449. 

4.  Fraud,  and  Mistake. 

43.  If  the  parties  to  a  pending  suit, 
under  the  erroneous  impression  that 
the  costs  have  been  adjudged  against 
the  defendant,  enter  into  a  verbal  con- 
tract, by  which  plaintiff  agrees  to  pay 
the  costs  in  the  first  instance,  and  de- 
fendant promises  to  repay  them,  and 
also  the  note  on  Avhich  the  suit  is 
founded,  and  which  he  admits  to  be 
just,  in  good  accounts  due  the  1st 
January  next  thereafter,  the  validity 
of  the  contract  is  not  affected  by  the 
mutual  mistake.  Eastman  v.  Hobbs,  26 
Ala.  741. 

44.  And  if,  when  the  verbal  contract 
is  afterwards  reduced  to  writing,  the 
plaintiff  fails  to  inform  the  defendant 
of  the  mistake,  which  he  had  himself 
discovered,  and  of  which  he  knew  de- 
fendant was  still  ignorant,  and  con- 
ceals from  him  the  fact  that  he  had 
taken  a  nonsuit, — this  does  not  amount 
to  a  fraud  on  the  defendant,  nor  enable 
him  to  avoid  the  written  contract. 
lb. 

45.  A  contract  for  the  purchase  and 
sale  of  a  tract  of  land,  of  which  the 
purchaser  had  possession,  and  to  which 
the  vendor  was  supposed  to  have 
title,  was  entered  into  under  a  mutual 
mistake  as  to  the  title,  and  a  convey- 
ance with  full  covenants  executed  ; 
but  it  afterwards  appeared  that  the 
vendor  had  no  title  to  the  tract  intend- 
ed to  be  conveyed,  and  that  his  deed 
conveyed  another  tract ;  whereupon 
the  purchaser  offered  to  rescind  the 
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contract,  and,  on  tlie  vendor's  refusal, 
sued  at  law  to  recover  tlie  })urcliase- 
money  wliicli  he  liad  i)aid.  Jlcld,  lliat 
ho  could  not  recover,  and  that  cf[u;ty 
alone  could  atl'ord  relief.  Homer  v. 
Purser,  20  Ala.  .073. 

40.  Where  the  purchaser  of  a  slave 
accepts  a  bill  of  sale  without  a  war- 
ranty, which  shows  on  its  face  that  he 
took  the  slave  at  his  own  risk,  he  can- 
not defend  a  suit  on  the  notes  given 
for  the  purchase-money,  on  the  ground 
of  "miarcpresentation,  without  fraud." 
Stewart  v.  Bradford,  26  Ala.  410. 

47.  The  maker  of  a  proniissorj^  note, 
given  for  the  purchase-money  of  a 
slave,  at  a  public  sale  made  by  an  ad- 
ministrator under  an  order  of  court, 
may  set  up  fraud  in  the  sale  as  a  de- 
fense ;  even  though  the  fraud' consists 
in  the  unauthorized  misrepreseiitations 
of  the  auctioneer,  b}'  Avhom  the  sale 
was  conducted.  Atwood's  Adm'r  i). 
Wright,  29  Ala.  346. 

48.  A  misrepr'eseUtation  by  the  ven- 
dor, in  regard  to  a  material  fact,  which 
operated  as  an  inducement  to  the 
purchase,  and  on  which  the  purchaser 
had  a  right  to  rely,  and 'by  which  he 
was  actually  deceived  and  injured, 
amounts  to  a  fraud  in  law.  Foster  v. 
GressetVs  Heirs,  29  Ala.  393  ;  Pritchettv. 
Munroe,  22  Ala.  501 ;  Read  v.  Walker, 
18  Ala.  323. 

49.  An  honest  expression  of  opinion 
by  the  vendor,  as  to  the  location  of 
one  of  the  boundary  lines  of  the  land, 
even  though  erroneous,  is  not  such  a 
misrepresentation  as  constitutes  a 
fraud.  Stow  v.  Bozeman^s  Executors, 
29  Ala.  397. 

.50.  In.  detinue,  the  defendant  can- 
not take  advantage  of  fraud  in  the 
contract  under  which  plaintiff  acquir- 
ed the  possession  of  the  chattel  sued 
for,  without  connecting  such  fraud 
with  his  own  title.  McGuirev.  Skelhij, 
20  Ala.  4.56. 

51.  The  only  fraud  Avhicb,  at  law, 
can  be  set  up  to  avoid  the  operation 
of  a  sealed  instrument,  relates  to  its 
execution.  HoUeij  v.  Younge,  27  Ala. 
204  ;  Stokes  v.  Jones,  18  Ala.  734. 

52.  A  deed,  though  fraudulent  and 
void  as  to  creditors,  is  nevertheless 
valid  between  the  parties,  and  neither 
can  set  up  the  fraud  in  avoidance  of 
it.  Wiley,  Banks  t)'  Co.  v.  Knight,  27 
Ala. 236 ;  Walton  v.Bonham,24:  Ala. 513. 


53.  The  trnstce  in  a  deed  of  trust 
for  the  benefit  of  creditors,  when  sued 
by  one  of  the  beneficiaries,  may,  with 
the  assent  of  the  grantor,  set  up  fraud 
in  obtaining  the  security.  Drake  v. 
Moore,  IS  Ala.  597. 

54.  If  the  surety  on  a  note,  given 
for  the  purchase-money  of  a  slave, 
executes  his  own  note  to  the  payee, 
"in  discharge  of  the  balance  remain- 
ing due,"  he  cannot  defeat  a  recovery 
on  the  new  note,  by  setting  up  fraud 
in  the  sale.  Fluker  v.  Henry's  Adm'r,  27 
Ala.  403. 

As  to  equitable  relief  against  con- 
tracts procured  by  fraud,  or  executed 
thrjough  mistake,,  see  Fraud,  p.  207  ; 
Mistake  and  Ignorance,  p.  296. 

5.  Executed  on  Sunday. 

55.  A  contract,  executed  on  Sun- 
day, is  mado  void  by  statute,  (Clay's 
Digest,  592,  ^  1,)  unless  executed  un- 
der a  necessity  to  prevent  a  threaten- 
ed loss.  Hooper  v.  Edwards,  18  Ala. 
280  :S.  C,  25  Ala.  528. 

56.  The  existence  of  such  necessity 
is  a  question  for  the  jury.     lb. 

57.  An  agreement  for  the  rent  of 
land,  executed  on  Sunday,  cannot  be 
set  up  by  either  party  as  a  contract ; 
yet  it  may  be  looked  to,  in  connection 
Avith  other  circumstances,  to  explain 
the  character  of  the  defendant's  pos- 
session, and  the  subsequent  conduct 
of  both  parties  in  relation  to  the  land. 
Rainey  v.  Capps,  22  Ala.  288. 

58.  A  promise,  made  on  Sunday,  to 
pay  the  balance  due  on  a  promissory 
note,  against  which  the  party  has  a 
valid  defense,  does  not  estop  him  from 
setting  up  that  defense.  Hussey  v. 
Roquemore,  27  Ala.  281. 

59.  Nor  is  such  a  promise,  whether 
express  or  implied,  sufticient  to  re- 
move the  bar  of  the  statute  of  limita- 
tions. Bumgardner  V.  Taylor,  28  Ala. 
687. 

60.  In  an  action  on  a  note,  which 
bears  date  on  Sundav,  it  is  competent 
to  allege  and  prove  that  it  was,  in  fact, 
executed  and  delivered  on  another 
day.  Aldridge  v.  Branch  Bank  at  De- 
catdr,  17  Ala.  45. 

6.  Duress,  and  Undue  Influence. 

61.  Duress  of  imprisonment  of  their 
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principal,  is  a  good  plea  by  the  sure- 
ties on  a  rorfcitctl  recognizance.  The 
Slate  V.  Braatloj,  27  Al;i.  4-4. 

G2.  A  contract  between  an  execu- 
tion debtor  and  the  slieriff,  whicli  is 
not  void  lur  fraud  as  against  creditors, 
cannot,  be  avoided  by  theni  on  the 
ground  tliat  it  was  procured  by  undue 
influence.  Hooper  v.  Edwards,  18  Ala. 
280. 

G3.  As  to  the  relief  which  equity 
will  altord  against  a  contract  procur- 
ed by  undue  inliiience,  see  Boneij  v. 
Hollingsworth,  23  Ala.  G90  ;  Trippe  v. 
Trippe,  29  Ala.  G37.     (Fkaud,  p.  267.) 

7.  Gaming. 

64.  Money  collected  under  execu- 
tion, on  a  judgment  founded  on  a 
gaming  consideration,  may  be  recov- 
ered in  an  action  at  law,  if  commenc- 
ed witliin  six  years  from  the  award  of 
a  perpetual  injunction  in  chancery. 
Paulling  V.    Watson,  2G  Ala.  205. 

8.  Mental  or  Legallacapacitij. 

65.  A  lunatic  cannot,  except  during 
a  lucid  interval,  lontract  a  valid  mar- 
riage, nor  enter  into  auy  other  con- 
tract ;  but  more  weakness  of  mind, 
which  does  not  amount  to  derange- 
ment, is  not  sulKcieut  to  avoid  the  mar- 
risge.     Rav:don  v.  Rawdon,  2S  Ala.  .T(J.5. 

6G.  Tlic  contract  of  an  infant  ma^' 
be  avoided  by  him  on  coming  of  age. 
IVilson  V.  Judge  of  Pike  County  Court, 
18  Ala.  757  ;  Ware  v.  ('artledge,'24:Alci. 
622. 

67.  A  bond  for  title,  executed  by  an 
infant,  is  voidable  onl}',  and  not  abso- 
lutel}'  void.  Weaverv. Jones, 24: Alix.i'H). 

68.  So  is  his  deed.  Slaughter  v. 
Cunningham,  21  Ala.  260  ;  Manning  v. 
Johnson,  26  Ala.  446. 

G9.  The  contract  of  a  married  wo- 
man, wliicli  was  void  at  common  law, 
imposes  no  personal  liability  on  her, 
and  docs  not  subject  her  to  an  action 
at  law.  Hall  v.  Cannte  and  Wife,  22 
Ala.  650  ;  Gibson  v.  ]\Iarquis  and  Wife, 
29  Ala.  668. 

As  to  the  contracts  of  married  wo- 
men generally,  see  Ulsbaxd  and 
Wife. 

As  to  contracts  for  medical  services 
rendered  by  unlicensed  physicians. 
Bee  Pu  vsiciA.vs. 


As  to  contracts  with  slaves,  vide 
aupra,  40. 

III.    COXSIDEUATIOX. 

1.  General  Svjjiciencii ;  and'  herein,  of 
Gratuitous  Promises. 

70.  Any  benefit  to  the  promisor,  or 
detriment  to  the  promisee,  is  a  suffi- 
cient consideration  to  support  a  con- 
tract. Unit  V.  Robinxon,  21  Ala.  107  ; 
Steele  V.  Brown,  iS  Ala.  700;  Salmons 
V.  Roundtree,  24  Ala.  458  ;  Erwin  if 
Williams  v.  Erwin,  25  Ala.  236  ;  Hat- 
ton's  Adm'rs  V.  Jordan,  29  Ala.  266; 
Whiteside  v.  Jennings,  19  Ala.  784. 

71.  An  agreement  between  a  debtor 
and  one  of  his  sureties,  to  the  effect 
that,  if  the  former  will  consent  that 
certain  propertj^  mortgaged  by  him 
to  tlie  creditor  for  the  payment  of  the 
debt,  maj^  be  sold  at  a  time  when  it 
is  not  likely  to  bring  its  full  value, 
and  when,  tlierefore,  the  creditor 
would  not  sell,  without  the  debtor's 
consent,  the  latter  promises  to  Iiu}'  in 
the  property  if  it  docs  not  bring  its 
full  value,  and  to  hold  it  as  a  common 
indemnity  for  himself  and  his  cosure- 
ties,— is  sup))ortcd  by  a  sufficient  con- 
sideration. Steele  v.  Brown,  18  Ala. 
700. 

72.  Where  plaintiff  and  defendant 
w^crc  both  boinid  as  sureties  and  en- 
dorsers for  an  insolvent  debtor,  who 
was  about  to  make  an  assignn)ent  for 
the  beneht  of  his  creditors,  and  who 
refused  to  make  any  assignment  of 
which  plaintiff  did  not  approve,  and 
which  did  not  ]dacc  in  the  preferred 
class  of  creditors  the  debts  on  which 
plaintiff  was  boimd  ;  and,  in  consider- 
ation that  plaintiff  would  consent  to 
tlie  execution  b}'  tlie  debtor  of  a  deed 
postponing  the  claims  on  whicli  he 
was  bound,  and  preterring  the  claims 
on  which  defendant  Avas  bound,  tiie 
latter  proniised  to  pay  a  siiecificd 
sum  ;  and  the  deed  was  made  in  pur- 
suance of  this  contract, — held,  that  the 
contract  was  supported  l\y  a  sufficient 
consideration.  Hatton's  Adm'rs  v.  Jor- 
dan. 29  Ala.  266. 

73.  Where  a  sheriff,  having  an  exe- 
cution in  his  hands,  is  referred  by  the 
debtor  to  a  third  person  for  payment, 
and  takes  the  notes  of  such  tliird  per- 
son in  settlement  of  the  debt,  and  then 
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retains  the  execution  satisfied, — a 
j)ron)iss()ry  note,  executed  to  tlie 
slieriit  by  tlie  executor  of  tlie  delcnd- 
ant,  with  full  knowledge  of  all  the 
facts,  in  consideration  that  the  slier. ff 
sliould  himself  pay  the  judgment,  and 
should  ndc  set  aside  or  amend  his  re- 
turn, is  without  consideration.  Holt 
V.  Robinson,  21  Ala.  106. 

74.  An  agreement  that  an  absolute 
deed  shall  operate  only  as  a  mortgage, 
unless  contemporaneous  with  the  exe- 
cution of  the  deed  itself,  or  supported 
by  a  nev/  consideration,  is  nudum 
2Hictum.  Bryan  ^'  McPhail  v.  Cowart, 
21  "Ala.  92. 

75.  A  ])romise  by  the  master  to  pay 
money  stolen  by  his  slave,  which  has 
not  come  to  his  own  hands,  is  without 
consideration.  Jelksv.  ]\lcJkie,2'o  Ala. 
440. 

76.  The  agreement  of  a  father,  in 
consideration  of  natural  love  and 
affection,  to  permit  his  minor  son,  a 
member  of  his  family,  to  cultivate  a 
crop  and  receive  the  proceeds,  is  re- 
vocable at  any  time  before  the  son 
has  gathered  and  disposed  of  the 
crop.     Siovall  v.  Jolmson,  17  Ala.  14. 

77.  As  to  the  distinction,  .between 
propositions  which,  when'  accepted, 
amount  to  a  valid  contract,  ami  pro- 
posals to  render  a  gratuitous  kindness, 
which  are  iiot  designed  to  create  legal 
obligations,  see  Erwin  c^  Williams  v. 
Erwin,  25  Ala.  236. 

2.  Moral  and  Equiiuhle  Obligation. 

78.  A  liability  for  costs  accruing 
against  the  chiimant  on  a  trial  of  the 
right  of  property,  is  sufficient  to  sup- 
port a  promise  of  indemnit}^  by  the 
defendant  in  execution,  at  whose  re- 
quest the  claimant  interposed  as  trus- 
tee for  his  wite  ;  the  suit  having  fail- 
ed in  consequence  of  some  fraud  in 
the  deed  of  trust,  to  which  the  claim- 
ant was  not  originally  a  party.  Broolcs 
V.  Hildretk  §•  31oslcij,  22  Ala.  469. 

79.  A  guaranty  of  a  third  person,  giv- 
en by  plaintiif  at  defendant's  request, 
is  not  a  moral,  but  a  valuable  consider- 
ation, especially  when  connected 
v/Hh  an  express  promise  of  indemnity. 
Carr's  Executor  v.  IFijlcij,  23  Ala.  S21. 

80.  If  a  stranger  expends  his  own 
funds,  without  obligation,  in  maintain- 
ing and  educating   an   orphan  child, 


wlio  meanwhile  bccomcB  entitled  to  a 
large  estate,  out  ol  which  no  alluwance 
for  maintenance  or  education  is  asked 
or  made,  this  is  a  Kullicient  considera- 
tioii  to  supjiort  an  cxiiress  promise 
on  her  part,  alter  coming  of  age,  to 
repay  the  amount  so  expended.  Ba- 
ker V.  Gregory  and  Wife,  28   Ala.  544. 

81.  And  if  such  expcndiliire  was 
made  at  the  rc<piesf  of  her  brother-in- 
law,  who  thereby  became  liable  for 
the'amount  expended,  this  liability  on 
his  part  is  suilicient  to  sujqiort  an  ex- 
press promi.'se  by  her,  after  coming  of 
age,  to  indemnify  hiin  against  any  loss 
wliicli  he  might  thereby    sustain.     lb. 

3.  Compromise. 

82.  A  promise  by  a  devisee  to  pay 
a  specified  sum  to  the  heir-at-law,  who 
had  employed  counsel  to  contest  the 
will,  in  consideration  that  the  latter 
would  withdraw  all  opposition  to  the 
probate  of  the  will, — is  without  con- 
sideration, when  it  is  not  sliown  that 
there  was  any  doubt  as  to  the  validity 
of  the  will,  or  any  ground  for  contest- 
ing its  probate.  Prater  v.  Miller,  25 
Ala.  320. 

83.  In  an  action  on  a  note  given  for 
the  price  of  a  slave,  it  .is  not  error  to 
refuse  to  Instruct  the  jury,  at  the  de- 
fendant's request,  "that  if  they  believ- 
ed there  was  a  controveisy  between 
the  parties  as  to  whether  pla?ntitf  had 
defrauded  defendant  in  the  sale  of  the 
slave,  and  that  plaintiff,,  in  settlement 
of  the  controversy,  .agreed  to  knock 
off  $100  on  the  note,  then  defendant 
would  be  entitled  to  a  deduction  for 
that  sum."  Stewart  r.  Bradford,  26  Ala. 
410. 

84.  Defendant  in  execution  agreed 
to  iiay,  in  compromise  and  satisfaction 
of  the  judgment  against  him,  a  cer- 
tain sum  in  money,  and  the  costs  of  a 
claim  suit  then  pending  ;  but,  when 
the  suit  was  called  in  court  next  morn- 
ing, refused  to  pay  or  to  confess  judg- 
ment for  the  costs,  and  denied  that  he 
had  promised  to  do  so.  A  trial  of 
the  claim  suit,  at  a  subsequent  term, 
resulted  in  a  verdict  for  the  claimant  ; 
and  plaintiff  in  execution,  having  paid 
the  costs,  then  sued  on  the  contract, 
and  was  held  entitled  to  recover. 
Salmons  v.  Roundtree,  24  Ala.  458. 

85.  Persons  having  conflicting  claims 
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to  slaves  previously  convejed  by 
mortgage  or  conditional  sale,  to  which 
they  were  not  parties,  may,  by  subse- 
quent contract,  settle  and  adjust  their 
riglits  to  the  property  ;  and  such  sub- 
sequent contract  itself,  irrespective  of 
the  character  of  the  former  contract, 
must  be  considered  as  the  adjustment 
of  their  respective  rights.  Blurphij  v. 
Barefield,  27  Alji.  634. 

86.  As  to  the  effect  of  a  covenant 
between  heirs-at-law  and  devisee,  in 
compromise  of  a  controversy  respect- 
ing the  probate  of  the  testator's  will, 
see  Beaiiv.  Welsh,  17  Ala.  770. 

4.  Forbearance  to  Sue. 

87.  A  promise  to  pay  the  debt  of 
another,  in  consideration  of  the  credi- 
tor's forbearance  to  sue,  is  founded  on 
sufficient  consideration  ;  secus,  if  the 
creditor  has  not  the  legal  right  to  sue 
during  the  time  of  the  promised 
forbearance.  Martin  v.  Black's  Execu- 
tors, 20  Ala.  309. 

88.  Letters  of  administration  on  the 
estate  of  the  deceased  debtor  having 
been  granted  on  the  1st  October,  1847, 
his  mother  promised  to  pay  the  debt, 
in  consideration  that  the  creditor 
would  not  proceed  against  the  prop- 
erty of  the  estate,  "until  the  crop  of 
cotton  made  on  the  plantation  of  the 
deceased  in  the  year  1847  was  sold, 
which  probably  would  be  during  the 
ensuing  spring."  Held,  that  the 
promise  was  supported  by  a  sufficient 
consideration,     lb. 

89.  An  agreement  under  seal,  where- 
by several  creditors,  at  the  request  of 
then-  common  debtor,  covenant  and 
promise  to  grant  indulgence  on  their 
respective  debts,  and  to  forbear  suit 
for  the  term  of  two  years,  and  that 
the  tiebtor  shall  be  discharged  from 
the  demand  of  any  creditor  who  may 
violate  the  agreement,  is  without  con- 
sideration, and  constitutes  no  defense 
to  an  action  by  one  of  the  creditors. 
Keep  V.  Kelly  §•  Levin,  29  Ala.  322. 

5.  Promise  for  Promise. 

90.  The  notes  given  for  the  purchase- 
money  of  land,  at  a  sale  made  by  com- 
missioners imder  an  order  of  the 
orphans'  court,  constitute  a  sufficient 
consideration    to   make    the   commis- 


sioners' title-bond  binding  on  thom 
personally,  when,  by  exceeding  their 
authorit^^  they  fail  to  bind  the  de- 
cedent's estate .  W/i  itesidc  v.  Jennings, 
19  Ala.  784. 

91.  A  subsequent  contract  between 
endorser  and  endorsee,  rescinding  or 
modifying  the  endorsement,  is  sup- 
ported by  a  sufficient  consideration. 
Voungv.  Fuller,  29  Ala.  464. 

92.  A  warranty  of  the  soundness  of 
a  slave,  given  by  the  vendor  to  induce 
the  purchaser  to  comply  with  the 
terms  of  the  contract  made  on  a  for- 
mer daj',  when  it  was  distinctlj'  an- 
nounced that  no  warranty  would  be 
givea,  is  founded  on  a  sufficient  con^ 
sideration.  Stoudenmeier'o.  Williamson, 
29  Ala.  558.  ■ 

6.  Promise  to  Pay  Another's  Debt. 

93.  A  promise  to  pay  the  debt  of 
another,  unless  founded  on  some  new 
consideration,  is  nudum  pactum.  Beall 
If  Co.  V.  Ridge'way,  IS  Ala.  117  ;  Blount 
V.  Hawkins,  19  Ala.  100 ;  Martin  v. 
Black's  Execviors,  20  Ala.  309  ;  S.  C,  21 
Ala.  721 ;  Williams  v.  Sims,  22  Ala. 
512  ;  Hollingsivortk  v.  Martin,  23  Ala. 
591. 

94.  Forbearance  to  sue  the  debtor 
is  a  sufficient  consideration.  Martin 
V.  Black's  Executors,  20  Ala.  309. 

95.  A  promise  by  the  surety  on  a 
replevy  bond,  in  consideration  of  the 
plaintiff's  dismissal  of  the  attachment 
suit,  to  pay  the  debt,  is  supported  by 
a  sufficient  consideration.  Blount  v. 
Hawkins,  19  Ala.  100. 

96.  The  payee  of  a  note,  given  in 
payment  of  the  debt  of  another,  can- 
not recover  against  the  maker,  without 
proving  the  privity  or  assent  of  the 
debtor.     Williams' v.  Sims, 22  Ala.  512. 

97.  A  promise  by  an  administrator, 
to  pay  out  of  assets  of  the  deceased 
debtor,  is  not  binding  on  him  person- 
ally, unless  founded  on  some  new 
consideration.  Martin  v.  Black's  Ex- 
ccuiors,  20  Ala.  309. 

98.  A  promise  by  a  mother,  to  joay 
a  debt  against  the  estate  of  her  de- 
ceased son,  if  the  creditor's  attorney 
would  also  act  as  her  attorney,  in  hav- 
ing the  administrator  of  the  estate  re- 
moved, and  herself  appointed  admin- 
istratrix de  bonis  non,  for  which  ser- 
vices she  paid   the   attorney   the   fee 
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charged     by     him,   is   without    con- 
sideration.    S.  C,  21  Ala.  721. 

99.  As  to  the  distinction  between 
original  promises  and  promises  io  pay 
the  debt  of  another,  see  the  following- 
cases  :  Donley  v.  Camp,  22  Ala.  G59  ; 
Scott  V.  Mijatt  ty  Moore,  24  Ala.  489  ; 
Walker  v.  Forbes,  25  Ala.  139  ;  Fatj  v. 
Hall,  25  Ala.  704;  Jollerj  v.  Walker's 
AdmY^,  26  Ala.  690  ;  Cakuzac  ^-  Co.  v. 
Samini, 29  Ala.  288  ;  Saiiford  v.  Howard, 
29  Ala.  684.     {Vide  Guaranty.) 

7.  Impossible  Considerations. 

100.  Although  the  law  will  not  seek 
to  compel  a  man  to  perform  that  which 
is  impossible,  yet  it  will  not  allow  a 
workman,  after  he  has  obtained  the 
price  of  stipulated  services  whicli  he 
cannot  perform,  by  false  and  fraudu- 
lent representations  of  skill  in  his 
business,  to  defeat  a  recovery  for  the 
deceit,  and  consequent  injury,  by  set- 
ting up-  the  impracticability  of  those 
services.  McGar  v.  Williams,  26  Ala. 
469. 

8.  Proof  and  Failure  of  Consideration. 

101.  A  note,  which  is  the  foundation 
of  the  suit,  imports  a  consideration, 
unless  its  execution  is  denied  by  pro- 
per plea  ;  and  the  fact  that  the  payee, 
who  sues  for  the  use  of  another  person, 
"never  was  the  owner  of  the  note,  and 
never  put  it  in  circulation,  nor  author- 
ized it  to  be  done,"  does  notrepel  this 
presumption.  Bird  v.  Wooleii,  23  Ala. 
717. 

102.  A  bond,  which  is  set  up  as  a 
defense,  does  not  import  a  considera- 
tion.    Keep  V.  Kelly   if  Levin,  29  Ala. 

103.  When  it  becomes  necessary  to 
prove  the  consideration  of  a  note,  the 
most  regular  mode  of  proceeding  is, 
first  to  introduce  the  note  itself,  and 
then  go  on  to  show  its  consideration. 
Pennington  v.  Woodall,  17  Ala.  685. 

104.  The  consideration  of  a  note 
may  be  impeached  without  a  sworn 
plea.     Holt  V.  Robinson,  21  Ala.  106. 

105.  In  an  action  on  a  note,  or  other 
written  contract,  parol  evidence  is 
admissible,  to  show  a  total  or  partial 
failure  of  consideration.  Long  v.  Da- 
vis, 18  Ala.  801  ;  Corbin  v.  Sisirunk,  19 
Ala.  203  ;  Newton  v.  Jackson,  23  Ala.'  335. 


IOC.  -Where  A.  executed  her  note  to 
B.  for  services  to  be  rendered  by  him 
as  an  overseer,  but  told  him,  Ijcfore 
delivering  the  note,  that  she  could  not 
employ  him  unless  he  brought  a  re- 
commendation from  C.  ;  which  recom- 
mendation 13.  promised  to  procure,  but 
failed  to  do  so,  and  A.  then  refused  to 
employ  him, — held,  in  an  action  on  the 
note,  that  the  procuring  of  C.'s  recom- 
mendation formed  a  part  of  the  con- 
sideration of  the  note  ;  and  that,  in 
consequence  of  the  failure  to  procure 
it,  B.  was  not  entitled  to  recover. 
Corhin  v.  Sistrunk,.19  Ala.  203. 

107.  In  an  action  on  a  note  payable 
on  a  day  certain,  and  yjurporting  to 
have  been  given  in  consideration  of 
professional  services  to  be  rendered 
by  the  payee  as  an  attorney,  parol 
evidence  cannot  be  received,  to  show 
that  the  note  was  not  to  be  paid  un- 
less the  attorney  was  successful  in 
the  suit.  West  ^  West  v.  Kelhfs  Ex- 
ecutors, 19  Ala.  353. 

108.  In  an  action  on  such  note,  no 
time  being  fixed  for  the  performance 
of  the  contemplated  services,  parol 
evidence  connot  be  received,  to  show 
that  the  note  was  not  to  be  paid  until 
the  performance  of  the  services  ;  nor 
can  the  maker  defeat  a  recovery,  on 
the  ground  that  the  stipulated  services 
have  not  been  fully  performed,  when 
the  paj'ee  is  in  no  default,  but  able, 
ready  and  willing  to  perform  his  con- 
tract.- Walker  v.  Clay  ^-  Clay,  21  Ala. 
797. 

109.  Parol  evidence  is  admissible,  to 
show  that  the  consideration  of  a  note, 
piu'porting  to  have  been  given  for  the 
amount  of  the  maker's  indebtedness 
to  the  bank,  was  the  extinguishment 
of  the  debt  of  another  person,  and 
that  the  proceeds  were  so  applied. 
Murrah  v.  Branch  Bank  at  Decatur,  20 
Ala.  392. 

110.  In  an  action  on  a  note  purport- 
ing to  have  been  given  "for  the  rent 
of  land,"  parol  evidence  is  not  admis- 
sible, to  show  that  the  payee  also 
agreed  to  repair  the  fencing  around 
the  land,  and  that,  in  consequence  of 
his  failure  to  do  so,  the  maker's  crop  was 
damaged  bv  the  breaking  in  of  stock. 
Evans  v.  Bell,  20  Ala.  509. 

111.  Where  the  consideration  ex- 
pressed in  a  bill  of  sale,  under  seal,  is 
a  certain  sum  of  money,  it  may   be 
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shown  by  parol  to  have  Tjeen  anotlier 
slave.  EcUcs  fy  Brown  v.  Carter,  2C 
Ala.  573. 

112.  AVlicrca  (Iced  purports  to  have 
been  made  in  consideration  of  natural 
love  and  aifcction,  and  also  "for  divers 
other  good  considerations,"  which  are 
not  specihed,  parol  evidence  is  ad- 
missible to  show  what  the  other  con- 
sideratiouvS  were  Johnson  v.  Boijles, 
26  Ala.  576. 

113.  And  where  the  consideration 
expressed  in  a  deed  is  a  certain  sum 
of  money  in  hand  paid,  parol  evidence 
is-admissible,  to  show  that  a  part  was 
paid  in  inonej',  and  that  the  balance 
was  to  be  applied  in  discharge  of 
debts  due  from  the  grantor  to  third 
persons.     Hair  v.  Little,  28  Ala.  236. 

114.  Where  a  note  is  signed  by  the 
husband,  with  the  addition  of  the 
words  "acting  trustee,  parol  evidence 
is  admissible,  to  show  that  its  consider- 
ation and  purpose,  witli  the  charac- 
ter of  the  transaction,  constitute  it  a 
charge  on  the  separate  estate  of  the 
wife.  Baker  v.  Gregory  ^  Wife,  28 
Ala.  544. 

115.  The  acceptor  of  a  written  order, 
paj'able  out  of  the  proceeds  of  a  cer- 
tain judgment  when  collected,  may, 
when  sued  bj'  the  payee,  j^rove  the 
consideration  on  which  his  acceptance 
was  based  ;  and  may,  for  this  purpose, 
Bho\y  that  a  portion  of  tlie  judgment 
was  not  collected,  and  tliat  the  entire 
amount  collected  was  paid  to  persons 
who  had  prior  claims  on  the  fund. 
Gllddon  v.McKinstnj,  28  Ala.  408. 

116.  In  action  on  a  note  given  for 
the  purchase-money  of  a  slave,  at   a 

fjublic  sale  bj'an  admitiistrator,  whose 
etters  were  void  because  the  suppos- 
ed decedent  was  actually  alive,  the 
administrator's  want  of  authority  is 
no  defense  ;  and  a  recover}'  ma}'  be 
had  by  tlie  su])poaed  decedent  himself, 
as  assignee  of  his  administrator,  not- 
withstanding the  death  of  tlie  slave 
prior  to  the  endorsement,  if  the  pur- 
chaser retained  possession  until  the 
death.  Duncan  ^  Hooper  v.  Steivart, 
25  Ala.  408. 

117.  When  a  person,  being  about  to 
purchase  a  note,  applies  to  the  maker 
for  information  concerning  it,  and  is 
assured  by  the  latter  that  he  has  no 
(Jcfciise  against  it,  this  does  not  estop 
the  maker,  when  sued   by   such  pur- 


chaser, from  availing  himself  of  a  sub- 
sequent lUihire  of  consideration  as  a 
defense.  Maury  v.  Coleman,  24  Ala. 
oSl.  (As  to  what  amounts  to  an  equi- 
table estoppel  in  favor  of  such  pur- 
chaser, see  Lanier  v.  Hill,  25  Ala.  554 ; 
Drake  v.  Foster,  28  Ala.  649.) 

118.  A  purchaser  of  property  at  an 
administrator's  sale  cannot,  in  the 
absence  of  either  fraud  or  a  warranty, 
resist  the  payment  of  the  purchase- 
money,  on  the  ground  that  he  haa 
been  dis[)osscssed  of  the  property, 
under  title  paramount  to  that  of  the 
estate,  of  which  title  he  had  notice  at 
the  time  of  his  purchase.  Pool  v. 
Hodnett  ^-  Hays,  18  Ala.  752. 

119.  In  an  action  to  recover  the 
purchase-money  of  several  slaves, 
issue  being  joined  on  the  plea  of  fail- 
ure of  consideration,  the  fact  that  the 
vendor  had  offered  tliem  for  sale, 
within  the  tw.elve  months  preceding, 
at  .^350  less  than  the  price  agreed  to 
be  paid  hy  the  purchaser,  is  relevant, 
as  tending  to  show,  especially  in  con- 
nection with  other  evidence,  the  un- 
soundness of  one  of  the  slaves,  llow' 
land  V.  Walker,  IS  Ala.  749. 

120.  If  the  surety  on  a  note,  given 
for  the  purchase-money  of  a  slave, 
executes  his  own  note  to  the  payee, 
"in  discharge  of  the  balance  remaining 
due,"  he  cannot  defeat  a  recovery  on 
the  new  note,  by  setting  np  a  breach 
of  the  warranty  of  soundness.  Fluker 
V.  Henry's  Adm'r,  27  Ala.  403. 

IV.  Construction. 

1.   Governed  by  what  Law. 

121.  The  construction  and  interpre- 
tation of  a  contract  are  to  be  governed 
b}' the  law  of  the  place  where  it  was 
made.  Penke  v.  Yeldell,  17  Ala.  636  ; 
Jones  V.  Jones,  18  Ala.  248  ;•  Thomas  v. 
DcGraffenreid,  17  Ala.  609  ;  Walker  v. 
Forbes,  25  Ala.  139. 

122.  A  promissory  note,  or  bond  for 
the  payment  of  money,  executed  in 
this  State,  and  not  made  payable  else- 
where, bears  Alabama  interest ;  and 
parol  evidence  is  not  admissible,  to 
show  that  it  was  to  be  paid  elsewhere. 
3I'iorc  fy  Jones  v.  Davidson,  18  Ala.  209. 

123.  The  laws  of  the  State  in  which 
a  marriage  is  celebrated  govern  the 
rights  of  the  respective  parties  to  the 
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property  of  canh  other,  and  tlieir  sub- 
sequent removal  to  auotlier  State  only 
afiects  al'ter-acciuired  ])ropcrty.  Doss 
V.  Campbell, 19  Ala.  500. 

2.  Intention  of  Parties. 

124.  In  the  construction  of  contracts, 
the  cardinal  rule  is,  to  effectuate,  if 
possible,  the  intention  of  the  parties. 
Strong  V.  Gregori/,  19  Ala.  14G  ;  Ncsbitt 
V.  Drerv,  17  Ala.  379  ;  Cuthbert  v.  Wolfe, 
19  Ala.  373  ;  Hamner  v.  Srnit/i,  22  Ala. 
433  ;  Saunders  0.  Saunders,  20  Ala. 
710. 

12.5.  In  ascertaining  this  intention, 
regard  must  be  had  to  the  situation 
and  relative  position  of  the  parties, 
the  objects  which  they  had  in  view, 
and  the  nature  of  the  contract  itself. 
Strong  V.  Gregory, 19  Ala.  146  ;  Pollard 
V.  Maddox,  28  Ala.  321  ;  Mitchell  v. 
Gates,  23  Ala.  438. 

126.  When  a  deed,  or  other  written 
contract,  shows  on  its  face  that  it  was 
drawn  up  by  an  ignorant  person,  a 
greater  latitude  of  construction  is  in- 
dulged.    Saunders  v.  Saunders,  20  Ala. 

.710. 

127.  A  court  of  equity  looks  rather 
to  the  spirit  and  intention  of  the  par- 
ties, than  to  the  form  of  the  contract. 
James  v.  State  Bank,  17  Ala.  69. 

128.  A  contract  which  the  parties 
intended  to  make,  but  did  not  make, 
cannot  be  set  up  in  jilace  of  one  which 
they  did  make,  but  did  not  intend  .to 
make.     Sanf or d  v. Howard,  29  Ala.  684. 

3.  Implied  Stipulations. 

129.  Under  a  contract  of  hiring 
which  merely  specifies  the  agreed  price 
and  term,  there  is  an  implied  stipula- 
tion, on  the  part  of  the  hirer,  to  fur- 
nish suitable  clothing  and  provisions, 
and  medical  attendance  in  case  of 
sickness  ;  but,  where  there  is  an  ex- 
press stipulation  that  the  hirer  shall 
furnish  board  and  clothing,  a  liability 
for  medical  services  cannot  be  implied. 
Sims  ^  Jones  v.  Knox,  18  Ala.  236  ;  also, 
Foster  v.  Si/kes,  23  Ala.  796. 

130.  There  is,  also,  an  implied  stipu- 
lation on  the  part  of  the  hirer,  in  the 
absence  of  an  express  stipulation  to 
the  contrary,  to  return  the  slave  to  the 
owner  at  the  termination  of  the  bail- 
ment.    Wilkinson   v.  Moseley,  18  Ala. 

32- 


288  ;   Senje  v.  Creagh's  Adm'r,  21  Ala. 
1.51. 

131.  Under  a  general  contract  of 
hiring,  nof  restricting  the  employment 
of  the  slave  to  any  jiarticular  business, 
the  hirer  has  the  right  to  employ  him 
in  any  business  to  which  slaves  arc 
usually  put,  not  involving  extraordi- 
nary peril  to  life  or  limb  ;  or  to  rehire 
him  to  another,  to  be  so  employed. 
Seaij  V.  Marks,  23  Ala.  532  ;  Ala.  fy  Term. 
Rivers  Railroad  Co.  v.  Burke,  27  Ala. 
535. 

132.  In  the  absence  of  an  express 
stipulation,  the  owner  delegates  to 
the  hirer  the  same  right  to  punish  and 
correct  the  slave  which  he  himself 
has.  Nelson  v.  Bondurant,  26  Ala. 
341. 

133.  There  is  an  implied  obligation 
on  the  part  of  a  lessee,  when  the  lease 
is  silent,. to  use  the  property  in  a  pro- 
per and  tenant-like  manner,  without 
exposing  the  buildings  to  ruin  or  waste 
by  acts  of  omission  or  commission, 
and  not  to  use  or  employ  them  in  a 
manner  materially  different  from  that 
in  which  they  are  usually  employed. 
Nave  V.  Berry,  22  Ala.  382. 

134.  The  lessee  has  an  implied  right 
to  use  the  premises  for  any  purpose, 
not  materially  different  from  that  in 
which  they  are  usually  employed,  to 
which  they  are  adapted,  and  for  which 
they  were  constructed  ;  or  to  assign 
the  lease  to  another,  with  all  his  own 
rights  and  privileges  under  it;  and 
these  rights  can  only  be  restrained  by 
express  stipulation,     lb. 

135.  When  no  time  is  specified  for 
the  performance  of  a  contract,  the  law 
implies  that  it  is  to  be  performed 
within  a  reasonable  time.  Wolfe  v. 
Par  ham,  18  Ala.  441  ;  Drake  v.  Gorce, 
22  Ala.  409  ;  Adams  and  Wife  v.  Adams, 
26  Ala.  272  ;  Husseij  v.  Roquemore,  27 
Ala.  281  ;  Allen  v.  Greene,  19  Ala.  34  ; 
Garnett  v.  Yoe,  17  Ala.  74. 

136.  There  is  an  implied  stipulation, 
on  the  part  of  a  person  who,  having 
obtained  a  judgment  in  his  own  name, 
has  promised  to  pay  a  specified  sum 
out  of  the  proceeds,  when  collected, 
that  he  will  use  due  diligence  in  the 
collection.  Gliddon  v.  3IcKinstrt/,  25 
Ala.  246. 

137.  In  a  contract  for  the  sale  of  a 
certain  number  of  bales  of  cotton, 
which  is  silent  as  to  the  weight  of  the 
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lialos.  Micro  is  an  implied  stipulation 
thai  tlioy  siiall  be  oftlie  usual  weight. 
Dinvs  r.  Adain^,  18  Ala.  :-]G-i. 

138.  In  a  contractrelativ.eto  agrow- 
ing  crop  of  cotton,  which  is  silent  as  to 
its  (inality,  there  is  an  implieil  stipula- 
tion that  the  there  is  shall  correspond 
with  that  usually  produced  in  the  re- 
gion ofcountr^'  where  it  is  grown.     lb. 

139.  Uniler  an  agreement  to  receive 
a  slave,  and  account  for  his  hire,  with- 
out any  express  stipulation  as  to  the 
price  or  term,  the  hire  becomes  due 
and  payable  as  it  is  earned,  or,  at 
most,  within  a  convenient  and  reason- 
able time  thereafter.  Minis'  Executors 
V.  Stni1evmil,_  18  Ala.  3.o(). 

140.  Implied  stipulations  are  to  be 
construed  as  though  the}'  were  ex- 
pressed in  the  contract,  and,  in  the 
case  of  written  contracts,  cannot  be 
contradicted  by  parol  evidence.  Moore 
'^*  Jones  V.  Davidson,  18  Ala.  209  ;  Nave 
V.  Berrij.  22  Ala.  382  ;  Seny  v.  Marks, 
23  Ala.  "532  ;  Davis  v.  Lassiier,  20  Ala. 
oGl. 

4.  Dependent  and  Independent    Stipuia-^ 
lions. 

141.  Whenever  a  written  contract 
contains  a  stipulation  that  the  mon- 
ey shall  be  paid  before  the  com- 
pletion of  the  work  which  consti- 
tutes its  consideration,  or  on  a  day 
certain,  without  reference  to  the  com- 
pletion of  the  work  by  that  day,  the 
stipulations  are  independent,  and  the 
perforniance  of  the  work  is  not  a  con- 
dition precedent  to  the  payment  of 
money.;  secus,  where  no  time  is  speci- 
fied for -the  performance  of  the  work, 
and  the  day  iixed  for  the  payment  of 
the  money  is  beyond  the  expiration 
of  the  reasonable  time  which  the  laws 
imnlies  for  the  performance.  Drake 
V  Gorce,  22  Ala.  409. 

142.  Under  a  contract  for  the  sale  of 
goods,  to  be  paid  for  on  delivery, 
both  parties  being  present  at  the 
agreed  time  and  place,  and  able  to 
perform  their  respective  undertakings, 
it  is  iiicuml)ent  on  him  Avho  would  ])ut 
the  otiicr  in  default  to  offer  to  perform 
his  part  of  the  contract ;  otherwise, 
the  time  will  pass,  and  the  contract 
be  anmWled,  because  Jieithcr  has  of- 
fered to  o.KCCutc  it.  Davis  v.  Adams, 
18Ala.2G4. 


143.  When  a  note  is  given,  payable 
on  a  day  certain,  in  consideration  of 
the  payee's  agreement  to  perform  cer- 
tain services  for  the  maker,  but  no 
time  is  lised  for  the  j)erfr>rmance  of 
thoseservices,  the  maker  cannot  de- 
feat a  recoyery,  on  the  ground  that 
the  contemplated  services  have  not 
been  performed,  wdien  the  payee  is 
in  no  default,  but  able  and  willing  to 
perform  his  contract;  nor  is  parol 
evidence  admissible,  to  show  that  the 
note  was  not  to  be  paid  until  the  con- 
templated services  had  been  rendered. 
Walker  v.  Clay  if  Clay,  21  Ala.  797. 

144.  A  written  contract  contained 
the  following  provisions  :  "The  said 
i\I.  covenants  and  agrees  to  deliver  to 
the  said  N.,  at  the  water's  edge,  at  his 
steam-nnlls  at  Cedar  Bluff,  all  the 
stocks  for  string  timber  for  the  Mem- 
phis Branch  Railroad,  agreeably  to 
the  said  N.'s  contract,  made  Januar.y 
18th,  with  the  engineer  ot  said  road  ;" 
tke  stocks  to  be  of  a  specified  size 
and  qualit}',  and  "the  timber  to  be  de- 
livered as  fast  as  required  for  sawing, 
say  one  hundred  stocks  per  day,  more 
or  less,  as  may  be  necessary.  And 
the  said  N.,.  on,  his  part,  covenants 
and  agrees  to  pay  the  said  M.,  when 
the  ab'ove  contract  shall  have  been 
faithfully  complied  with,  at  the  follow- 
ing rates,  to-wit,  iorty-ccnts  per  stock; 
and  that  he  will-  make  liis  payments 
in  the  lollowing  manner,  that  is  tosay, 
on  the  20th  day  of  every  month,  dur- 
ing the  progress  of  this  contract,  he 
will  pay  seventy-five  per  cent,  of  the 
relative  value  of  such  timber  as  may 
be  delivered,  luitil  the  whole  of  the 
timber  herein  contracted  for  shall 
have  been  delivered  agreeably  to  con- 
tract, when  the  balance  shall  be  forth- 
with deliveied  to  the  said  ?.I."  Held, 
that  the  weeklj'  delivery  by  M.,  at  the 
specified  place,  from  the  date  of  the 
agreement  to  the  next  20th  day  of  the 
month,  of  such  a  mmiber  of  stocks, 
not  exceeding  one  hundred  per  week, 
as  was  necessary  to  afford  constant 
employment  to  N.'s.  steam-mills  during 
the  usual  working  hours  of  each  day 
of  the  week,  wasa  condition  precedent 
to  N.'s  liabilit.y  to  pay,  and  that  his 
failure  to  perform  the  condition  vested 
an  immediate  right  of  action  in  N. 
Nesbitt  v.McGehee,  26  Ala.  748. 
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5.  Ambiguous    Stipidations. 

145.  All  ambiguous  term  or  stipula- 
tion will  bo  limited  by  tljc  Hubject- 
matter  and  obvious  nature  and  design 
of  the  eontract,  and  will  be  liberally 
construed  to  eli'eetuate  the  iiitent. 
NcHbiit  V.  Drew,  17  Ala.  379. 

14G.  When  a  contract  admits  of  two 
constructions,  oue  of  which  will  de- 
stroy, and  the  other  uphold  it,  the  lat- 
ter const)  uctioii  must  prevail.  Prater's 
Adm'r  v.  Darbij,  24  Ala.  496  ;  Adams 
and  Wife  i\  Adams,  2G  Ala.  272. 
»  147.  A  written  instrument,  capable 
of  two  constructions,  or  containing 
language  of  doubtful  import,,  will  be 
oonstruecl  most  sirongly  against  the 
maker.  Livingston  v.  Arringtoit,  28 
Ala.  424. 

148.  A  policy  of  insurance  is  to  be 
construed  liberally  for  the  benefit  of 
the  assured  ;  and  if  any  doubt  should 
arise  on  the  wdiole  instrument,  greater 
effect  should  be  allowed  to  the  written 
than  to  the  printed  words.'  Mobile 
Marine  Dock  t^  Mutual  Insurance  Co.  v. 
McMillan  ^  Son,  27  Ala.  77. 

6.  Entire  and  Severable. 

149.  A  contract  for  services  is  said 
to  be  entire,  when  a  gross  sum-is  to  be 
paid  for  a  certain  and  definite  consider- 
ation.    Wolfe  V.  Parham,  18  Ala.  441. 

150.  Where  the  consideration  is  sus- 
ceptible of  apportionment,  on  either 
side,'  the  contract  is  severable  ;  but, 
where  the  complete  fulfillment  of  the 
promise  by  either  is  a  condition  pre- 
cedent to  the  fulfillment  of  any  part  of 
the  promise  by  the  other,  the  contract 
is  entire.  Kirkland  v.  Gates,  25  Ala. 
466.' 

151.  A  contract  by  which,  in  con- 
sideration of  §400,  the  owner  of  seve- 
ral slaves  hires  them  to  another  for 
one  year,  and  agrees  to  superintend 
and  work  with  them  as  an  overseer 
and  laborer,  is  entire  ;  but  the  dis- 
charge of  the  overseer,  for  good  and 
sufficient  cause,  after  he  had  entere<l 
on  the  performance  of  his  duties,  does 
not  divest  the  hirer  of  the  title  to  the 
slaves.     Leaird  v.  Davis,  17  Ala.  448. 

152.  A  contract  for  the  hire  of  tw^o 
slaves,  for  a  yej^ir,  at  a  gross  sum,  is 
entire.     Ne^biit  v.  Drciv,  17  Ala.  379. 

153.  So  is  a  contract  for  the  hire 


of  one   slave,  for  a  month,  at  a  gross 
sum.     Petty  v.  Gnyle,  25  Ala.  472. 

154.  If  two  slaves  arc  put  up  sepa- 
rately at  auction,  to'  be  hired,  and 
knocked  off  to  the  same  bidder,  who 
was  induced  by  the  representations 
of  the  owner  to  bid  for  each  under 
the  expectation  that  he  would  get 
both  ;  and  one  note  is  given  for  the 
amount  of  the  hire,  the  two  contracts 
are  not  thereby  consolidated  into  one 
entire  contract.  Camp  v.  Dill,  27  Ala. 
5.j3. 

155.  A  marine  policy  of  insurance 
on  198  bales  of  cotton,  valued  at 
!59.90O,  at  a  premium  of  three-six- 
teenths, is  so  far  a  severable  contract, 
that  the  underwriters  are  discharged 
from  liability  for  wdiatever  portion  is 
safely  landed  at  the  port  of  destina- 
tion. Mobile  Marine  Dock  ^Mutual 
Insurance  Co.  v.  McMillan  tf  Son,  27 
Ala.  77.  ■ 

156.  A  contract  for  the  building  of 
a  house,  in  which  it  is  stipulated  that 
the  whole  work  is  to  be  completed 
before  any  part  of  the  compensation 
is  demandable,  is  entire  ;  but,  when  it 
is  sliown  that  the  owner,  before  the 
completion  of  the  work,  made  a  partial 
payment  under  the  contract,  and  en- 
deavored to  get  the  house  insured 
against  fire,  these  circumstances  rebut, 
to  some  extent,  the  idea  that  the  con- 
tract was  entire,  and  might  authorize 
the  jury  to  so  find.  Partridge  v.  For- 
syth, 29  Ala.  200. 

157.  A  recovery  cannot  be  had  un- 
der an  entire  contract,  without-  aver- 
ring and  proving  full  performance. 
Nesbitt  i\  Dreu\  17  Ala.  379  ;  Wolfe  t. 
Parham, 18  Ala.  441  ;  Kirkland  v.  Outcs, 
25  Ala.  465  ;  Pettt/  v.  Gaijlc,  25  Ala.  472  : 
Partridge  v.  Forsyth,  29  Ala.  200. 

158.  Sccus,  as  to  a,  severable  con- 
tract. Mobile  Marine  Dock  t;'  Mutiial 
Insurance  Co.  v.McJSlillan  if  Son,  27  Ala. 
77  ;  Partridge  v.  Forsytli,  29  Ala.  200. 

7.  Joint  and  Several. 

159.  "When  two  persons  sign  their 
names  to  the  blardv  form  at  the  bot- 
tom of  a  writ,  thereby  acknowledging 
themselves  bound  as  sureties  for  the 
costs  of  suit,  their  contract  is  joint 
only,  and  not  johit  and  several.  Bcs- 
ivcll  V.  Morton,  20  Aia.  235. 

160.  A  written  contract  between  a 
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schoolmaster  and  his  employers,  speci- 
fying the  rates  of  tuition,  the  du- 
ties of  the  teacher,  and  the  number 
of  scholars  to  be  sent  by  each  subscri- 
ber, imposes,  it  seems,  a  several  liabili- 
ty on  each  subscriber  to  pay  the  tui- 
tion of  tiie  children  which  he  agreed 
to  send,  but  no  more.  Henderson  v. 
Hammond,  19  Ala.  340. 

IGi.  Under  the  act  of  1818,  (Clay's 
Digest,  323, 1  63,)  a  creditor  may  sue 
one  or  all  of  the  members  of  a  firm, 
on  a  debt  contracted  in  the  hrm  name, 
and  declare  on  the  demand  as  the  in- 
diviilual  liability  of  the  parties  sued. 
McCulloch  V.  Judd,  Sons  §•  Co.,  20  Ala. 
703. 

3.  Different   Instruments    Construed  as 
One. 

162.  A  bond,  given  to  an  attorney, 
for  professional  services  to  be  render- 
ed by  him  in  the  collection  of  certain 
clanus,  and  a  receipt  for  the  claims, 
taken  from  him  at  the  same  time,  to- 
getiier  constitute  but  one  contract. 
Elliott  V.  McClelland,  17  Ala.  206.  _ 

163.  So  do  a  promissory  note,givF,n 
by  a  dent  to  his  attorney,  for  pro- 
fessional services  to  be  rendered  by 
the  latter,  and  a  written  agreement, 
executed  at  the  same  tiine,  hy  which 
it  is  stipulated  that  the  attorney  shall 
be  allowed  one-half  of  the  damages 
whidi  may  be  recovered.  Dumas  v. 
Small,  ll^Ahi.  305. 

l()-±.  A*  deed  of  gift,  conveying  all 
the  grantor's  property,  and  a  bond 
executed  at  the  same  time  by  the 
grantee,  conditioned  that  he  would 
let  the  grantor  retain  the  possession 
of  the  property  during  the  lifetimes 
of  himself  and  his  wife,  or  until  he 
miglit  think  proper  to  make  a  divis- 
ion of  said  property  among  his  chil- 
dren,— construed  as  parts  of  one  and 
the  same  transaction.  Strong's  Ex- 
ecutors V.  Brewer,  17  Ala.  706. 

163.  An  absolute  bill  of  sale  of 
slaves,  and  a  penal  bond  contempo- 
raneously executed  by  the  purchaser, 
conditioned  tiiat  he  shall  emancipate 
the  slaves,  construed  as  one  contract. 
Prater's  Adm'r  v.  Darbi/,  24  Ala.  496. 

IGG.  A  mortgage,  referred  to  in  the 
recitals  and  condition  of  a  penal  bond, 
and  part  of  the  subject-matter  of  the 
same   contract,  held  and  cqustrued  as 


part  of  the  condition  in  eifect.     Rives 
V.  Toulmin,  19  Ala.  288. 

167.  When  an  assignment  is  written 
on  the  back  of  a  deed,  refers  to  it  in 
express  language,  and  conveys  the 
same  property,  the  deed  may  be  look- 
ed to  in  construing  the  assignment. 
Cuthbert  v.  Wolfe,  19  Ala.  373. 

168.  A  deed,  executed  by  a  married 
woman,  partly  in  consideration  of  the 
settlement  and  provision  made  for 
her  by  her  husband's  Avill,  and  con- 
veying to  his  two  children  by  a  for- 
mer marriage  an  equal  interest  with 
herself  in  her  separate  estate ;  and 
the  husband's  will,  executed  at  the 
same  time, — held  parts  ot  one  and 
the  same  transaction.  Trippev.  Trippe, 
29  Ala.  637. 

9.  Particular  Contracts. 

169.  A  written  contract  between  a 
schoolmaster  and  his  employers  speci- 
fied the  duties  of  the  teacher,  the  rates 
of  tuition,  and  the  number  of  scholars 
to  be  sent  by  each  subscriber  ;  and 
provided  that  the  school  was  to  be 
taught  in  the  house  belonging  to  the 
sixteenth  sextion.  Held,  that  the 
teacher  wds  responsible  for  his  con- 
duct to  the  subscribers  only,  and  that 
the  trCstees  of  the  township  hud  no 
right  to  control  the  school.  Hender- 
son t.  Hammond,  19  Ala.  340. 

170.  A  written  contract,  by  which 
plaintiff  imdertook,  for  a  specified 
time,  and  at  a  stipulated  price,  pay- 
able quarterly,  "to  feed  and  have  at- 
tended to  the  hack  horses  of"  the  de- 
fendant ;  "to  treat  said  horses  as  well 
as  stage  horses  are  usual  1}'  treated  ; 
to  have  them  harnessed,  or  to  assist 
the  driver  in  doing  so,  when  necessa- 
ry ;  to  have  them  taken  to  the  shop, 
to  be  shod  ;"  and  to  board  the  driver, 
— is  not  a  contract  for  the  personal 
services  of  the  plaintiff,  but  may  be 
assimulated  to  a  contract  for  work  to 
be  performed,  or  nuxterials  to  be  fur- 
bished, at  a  stipulated  price.  Pamey 
V.  Holcombe,  21  Ala  .567. 

171.  A  contract  between  an  attorney 
and  his  client,  by  whicli  the  former 
agrees  to  save  his  client  harndess  from 
all  responsibility  in  a  pending  suit  or 
to  refund  his  fee,  extends,  if  valid  at 
all,  only  to  such  liabilities  as  the  law 
would  recognize  and  enforce  ;   and  if 
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the  client  sulfers  jndjrmcnt  to  be  ren- 
dered a,^•ainf5t  him,  in  favor  ofanotlier 
attorney  whom  lie  had  never  employ- 
ed, he  cannot  resort  to  his  contract  of 
indemnity.  Limlscy  v.  Jones,  23  Ala. 
835. 

172.  Under  a  written  contract  V)e- 
tween  an  overseer  and  his  employer, 
wlierehy  the  latter  promises  to  give 
the  former  "three-sixteenths  of  all  the 
cotton  raised  on  the  place,  and  to  gin 
and  haul  his  cotton,  with  his  own, 
free  of  charge,"  the  overseer  is  also 
entitled  to  three-sixteenths  of  the 
cotton-seed,  and  is  a  co-owner  with 
his  employer  in  the  seed  and  cotton, 
until  a  division  is  made  between  them  ; 
but  a  delivery  of  the  cotton,  after  gin- 
ning, would  not  operate  as  a  delivery 
of  tlie  seed.  Allen  v.  Harper,  26  Ala. 
6SG. 

173.  R.  agreed  to  take  charge  of  a 
certain  negro  belonging  to  J.,  "and  to 
eflect  a  cure  of  the  same  free  of  any 
charge  for  board  ;"  and  J.  promised, 
in  consideration  thereof,  to  pay  §100 
"six  months  from  the  time  that  the 
cure  of  said  negro  is  effected,  or  from 
the  date  that  he  is  returned  and  pro- 
nounced well ;  the  intention  and  un- 
derstanding of  the  parties  being  that 
a  sound  and  perfect  cure  is  to  be  ef- 
fected, for  which  the  said  J.  is  willing 
to  pay  the  above  sum  ;  otherwise,  he 
is  not  to  pay  anytiiing."  Held,  that 
the  legal  effect  of  J.'s  promise  was,  to 
pay  the  stipulated  sum  six  months 
after  a  perfect  cure  had  been  effected, 
or  six  months  from  the  time  when  the 
slave  was  returned  perfectl}'  cured  ; 
that  R.'s  declaration,  when  he  return- 
ed the  slave,  "that  he  was  well,"  was 
admissible  evidence  for  him,  in  an  ac- 
tion on  the  contract,  not  to  prove  the 
fact  that  a  cure  had  been  effected,  but 
to  show  that  he  returned  him  as  well, 
and  thus  fix  the  timd  wdieu  the  si-x 
months  would  begin  to  run  ;  and  that 
evidence  of  the  slave's  condition,  more 
than  six  months  after  his  return,  was 
admissible,  to  show  that  he  was  not 
perfectly'  cured  when  returned.  Jor- 
dan V.  Roneij,  23  Ala.  758. 

174.  A.  warranty,  contained  in  a  bill 
of  sale  of  a  slave,  a  boy  eiglit  years 
old,  in  these  words  :  "I  also  do  warrant 
Joe  to  be  sound  in  mind  and  body, 
with  the  exception  of  his  legs  ;  and  I 
do  hereby   bind   myself,   if  his   legs 


should  injure  him  from  being  a  Rcr- 
viceable  boy  at  the  age  of  fifteen  years, 
to  make  him  good," — means,  not  tliat 
the  boy  shall  have,  at  the  age  of  fifteen, 
a  market  value  equal  to  that  of  a  boy 
cajjable  of  doing  ordinary  work  on  a 
[ilantation,  but  that,  if  the  injury  to 
his  legs  tiien  lessens  liis  capacity'  for 
useful  service,  the  vendor  shall  make 
good  that  injury;  and  evidence  of  the 
boy's  condition,  both  before  and  aft«r 
arriving  at  the  age  of  fifteen,  but  not 
so  remote  as  to  furnish  no  reasonable 
presumption  as  to  his  condition  at 
that  time,  is  admissible  evidence,  in  an 
action  on  the  Avarrai;ty.  Gingles  v. 
Cnkhvell,  21  Ala.  444. 

175.  A  note,  payable  in  "solvent 
notes  or  accounts  of  other  men,"  is 
not  equivalent  to  a  note  payable  in 
inonej',  but  binds  the  maker  to  pay 
the  specified  sum,  at  or  before  maturi- 
ty, dollar  for  dollar,  in  such  solvent 
notes  and  accounts,  or  their  value  at 
the  time  of  the  maturity  of  the  note. 
Williams  V.  Sims,  22  Ala.  512. 

,176.  A  promise  to  pay  "in  Alabama 
bank-notes,"  is  not  equivalent  to  a 
a  promise  to  paV  in  money.  JoUeij  v. 
Walker's  Adm'rs~2Q  Ala.  690. 

177.  A  promise  to  pay  in  specific 
property,  or  in  money,  gives  the 
promisor  the  right  to  elect  as  to  the 
mode  of  payment ;  but,  if  he  voluntari- 
ly disposes  of  the  property,  or  loses 
it  by  title  paramount,  his  election  is 
determined,  and  he  becomes  liable  to 
paj^  in  money.  Wolfe  v.  Parham,  18 
Ala.  441. 

178.  A  stipulation  in  a  contract  of 
hiring,  that  the  owner  shall  "deduct 
or  account  for  all  time  lost  by  sickness 
or  otherwise,"  being  evidently  intend- 
ed for  the  benefit  of  the  hirer,  the 
term  "otherwise"  must  be  construed 
to  refer  to  death  or  any  other  cause, 
unmixed  with  the  fault  of  either  party, 
by  which  the  slaves  are  rendered  in- 
capable of  .performing  the  expected 
service.     Nesbitt  v.  Drew,  17  Ala.  379. 

179.  Where  it  is  stipulated  that  the 
hirer  shall  "lose  the  negro's  lost  time," 
evidence  of  a  custom  caiuiot  be  re- 
ceived, to  show  that  the  term  relates 
"to  time  lost  b}'  sickness  or  running 
away,  and  not  to  time  lost  in  conse- 
quence of  the  negro's  death."  Barlow 
V.  Lambert,  28  Ala.  704. 

180.  A  contract  between  endorser 
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ami  eiiflovsee,  by  wliieh  the  Ibrmer 
agrees  to  extend  the  statutory  time 
for  the  institution  of  a  suit  against 
the  maker,  and  to  repay  the  consider- 
ation in  the  event  of  the  note  being 
proved  void  for  fraud,  or  for  want  of 
consideration,  or  to  have  been  paid, 
or  reduced  by  sets-off,  imposes  ou  him 
the  risk  of  the  specilied  defenses  only, 
but  not  tiiat  of  liie  statute  of  liniitu- 
tions.     Young  v.  Fuller,  29  Ahi.  464. 

As  to  contracts  of  insurance  and 
guaranty,  see  tliose  titles. 

As  to  contracts  of  hiring,  common 
carriers,  and  other  kinds  of  bailment, 
see  that  title. 

V.  Perfokjia>'ce,  and  Breach. 

181.  Under  a  contract  for  the  sale 
of  goods,  to  be  paid  for  on  'delivery; 
both  parties  being  present  at  the 
agreed  time  and  place,  and  able  to 
perform  their  respective  undertakings, 
it  is  incumbent  on  liim  wlio  seeks  to 
enforce  the  contract  to  make  an  offer 
of  performance.  Davis  v.  Adams,  18 
Ala.  204.  •       ^  . 

182.  If  the  vendor  contracts  to  'de- 
liver 50  bales  of  cotton,  of  his  first 
gathering  and  packing,  a  tender  of 
tlie  first  55  bales,  with  the  privilege 
to  the  purchaser  of  selecting  50  out 
of  tliem,  is  a  substantial  offer  of  per- 
formance, when  it  do'es  not  apjiear 
that  there  is  any  material  diflereuce 
in  the  qualify  of  the  bales.     lb. 

183.  A  tender  of  bales  materially 
different  in  weight  from  those  speci- 
fied in  the  contract,  woidd  not  be  suf 
licient ;  but,  if  the  contract  is  silent  as 
to  the  weight  of  the  bales,  there  is  an 
implied  stipulation  that  they  are  to  be 
of  the  usual  weight.     lb. 

184.  When  no  time  is  specified  for 
the  performance  of  a  contract,  the  law 
requires  that  it  shall  be  performed 
within  a  reasonable  time.  Garnp-tt  v. 
Yoe,  17  Ala.  74  ;  Wolfe  v.  Par/iam,  18 
Ala.  441  ;  Allen  v.  Greeiie,19  Ala.  34  ; 
Drake  v.  Goree,  22  Ala.  409;  Adatjis 
and  Wife  v.  Adams,  2G  Ala.  272  ;  Bussey 
V.  Roqucmore,  27  Ala.  281. 

185.  What  is  a  reasonable  time,  is 
generally  a  question  of  fact  for  the  de- 
termination of  the  jury,  under  all  the 
circumstances  of  the  particular  case. 
Drake  v.  Goree,  22  Ala.  409. 

186.  If   tho    vendor   neglects,  for 


more  than  two  years,  to  make  an  effort 
to  procure  the  title  to  the  land  vSoid, 
when  his  bond  is  conditioned  to  make 
title  so  soon  as  he  can  obtain  it, — this  is. 
prima  facie,  a  breach  of  tlie  condition  ; 
and  it  is  incumbent  on  liim  to  show, 
lirat  he  could  not,  with  reasonable 
diligence,  have  obtained  the  title. 
Garuett  v.  Yoe,  17  Ala.  74. 

187.  Under  a  promise  to- make  title 
within  a  reasonable  time,  when  tlie 
bond  shows  that  the  title  is  in  a  third 
person,  the  failure  of  the  vendor,  for 
more  than  three  years,  to  make  an 
effort  to  procure  the  title,  is,  prima 
/«cie,  a  breach  of  theconditioji.  Allen 
V.  Greene,  19  x\la.  34. 

188.  Under  a  contract,  made  on  the 
8th  December,  1849,  to  make  titles 
"witliin  a  short  time"  thereafter,  tlio 
tender  of  a  deed  "after  the  13th  Octo- 
ber, 1851,"  and  after  the  purchaser 
liad  abandoned  the  land,  is  not  a 
sufficient  compliance.  HusseyA.  RoqiXc- 
more,  27  Ala.  281. 

189.  If  the  bond  is  conditioned  to 
"make  a  valid  title"  to  the  land,  the 
purchaser  is  not  bound  to  accept  the 
dee-d  of  a  stranger,  which,  though  it 
conve3-ed  a  good  title,  might  yet  in- 
volve the  trouble  and  ex]iense  of  an 
inquiry  to  ascertain  its  validity,     lb. 

190.  Where  several  are  bound  by 
an  executory  contract  to  make  title  to 
the  purchaser,  all  must  join  in  the  con- 
veyance, in  order  to  a  complete  per- 
formance; but,  where  several  are  bound 
for  the  performance  of  one  duty,  and 
tlie  obligee  accepts  from  one  of  them 
something  in  satisfaction  of  that  dut}', 
and  in  lieu  of  a  strict  performance, 
thic  shall  discharge  all.  Johnson  and 
V/ife  V.  Collins,  2o''Ala.  435. 

i9I.  "Where  the  obligor  insists  upon 
satisfaction,  in  lieu  of  strict  perform- 
ance, the  onus  is  on  him  to  show  that 
the  thing  done  or  given  was  intended 
and  accepted  as  satisfaction.  lb. 
•  192.  It  is  the  duty  of  the  purchaser 
to  i)repare  and  tender  a  deed  for  the 
vendor's  execution  ;  and  the  fact  tliat 
he  has  been  evicted  by  the  vendor, 
under  a  recovery  in  ejectment,  does 
not  dispense  with  its  performance. 
S.  C,  17  Ala.  318. 

193.  But  the  inabilitj-  of  the  vendor 
to  make  title,  in  accordance  with  the 
condition  of  his  bond,  excuses  the 
purchaser  Irom  this  duty.     lb. 
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194.  The  refusal  of  the  vcTidor  to 
convey,  in  accordiuicc  with  the  terms 
of  his  contract,  is  a  breach  of  the  con- 
ilition  of  his  bond,  althou;;])  tlic  f)ur- 
chaser  lias  not  presented  liinri  a  deed 
to  execute.    ,  Garriett  v.  Yoc,  17  Ala.  74. 

195.  A  tender,  by  the  vendor,  of  a 
deed  signed  by  himself  and  wife,  and 
attested  by  two  witnesses,  is  a  sufli- 
cient  compliance  with  Jiis  bond  ;  it  is 
the  duty  of  tlie  purchaser  to  have  it 
probated,  if  he  desires  it.  Carter  v. 
Corlcij,  23  Ala.  612. 

19G.  Tlie  employment  of  a  hired 
slave,  in  a  service  different  from  that 
particularly  specified  in  the  contract, 
is  a  breach  on  the  part  of  the  hirer. 
Hooks  V.  Smith,  18  Ala.  338  ;  Myers  v. 
GiWert,  18  Ala.  467  ;  Seay  v.  Marks,  23 
Ala.  532  ;  Moselsij  v.  Wilkinson,  24  Ala. 
411. 

197.  Where  a  slave  is  hired  to  work 
at  a  saw-mill,  it  is  not  a  breach  of  tlie 
contract  to  employ  him  in  raftin.f^-  logs 
down  an  adjacent  river  ;  that  being,  at 
the  time  of  hiring,  and  for  a  long  time 
previously,  a  part  of  the  ordinary  la- 
bor performed  by  the  hands  at  said 
mill.     Nesbiit  v.  ^Drew,  17  Ala.  379. 

198.  Under  an  entire  contract  for 
the  performance  of  work  or  services, 
a  recovery  cannot  be  had  without 
averring  and  proving  full  performance. 
Wo/fc  V.  Parham,  18  Ala.  441  ;  Nesbitt 
T.  Drew,  17  Ala.  379  ;  Hawkins  v.  Gil- 
bert Sf  Maddox,  19  Ala.  54  ;  Kirkland  v. 
Oates,  25  Ala.  465  ;  Petty  v.  Gayle,  25 
Ala.  472  ;  Partridge  v.  Forsyth,  29  Ala. 
200. 

199.  Therefore,  if  the  owner  of  a 
hired  slave  retakes  possession  of  him, 
before  the  expiration  of  the  term, 
without  the  consent  of  the  hirer,  he 
cannot  recover  any  part  of  the  hire. 
Nesbitt  V.  Drew,  17  Ala.  379  ;  Camp  v. 
Dill,  22  Ala.  249  ;  S.  C,  27  Ala".  553  ; 
McNeill  k  Forniss  v.  Easleti,  24  Ala. 
456. 

200.  And  if  he  refuses  to  deliver  uy) 
tlie  slave,  on  demand  of  the  hirer,  the 
fact  that  he  afterwards  sends  the 
slave  away  alone,  with  instructions  to 
return  to  the  hirer,  (which  instruc- 
tions the  slave  disobe3's,)  does  not  ex- 
cuse the  refusal.  McNeill  ^'  Forniss  v. 
Easley,  24  Ala.  456. 

201.  To  make  a  guardian  responsi- 
ble for  the  act* of  his  ward^  in  harbor- 
ing a  hired  slave,  it  must  be  shown  to 


have  Ijcen  done  by  his  directions,  or 
with  his  assent  :  the  fact  tiiat  lie  had 
previously  allowed  his  ward  to  make 
contracts  relative  to  his  own  ]iroperty, 
and  had  refused  to  entertain  a  profjo- 
sition  to  rescind  the  contract  until  lie 
had  consulteil  his  ward,  does  not  ren- 
der him  liable.  Camp  v.  Dill,  27  Ala. 
553.     . 

202.  If  a  workman  partially  com- 
plies with  his  contract,  and  a  further 
performance  is  waived  by  tlie  emydoj'- 
er,  the  act  of  a  stranger,  to  which  the 
workman  is  neither  a  party  nor  a 
privy,  cannot  deprive  him  of  compen- 
sation.    Wolfe  V.  Parham,  18  Ala.  441. 

203.  If  the  work  is  not  done  accord- 
ing to  the  terms  of  the  contract,  but 
is  iievertheless  accepted  by  the  em- 
ployer, and  is  of  any  benelit  to  him. 
the  workman  may  recover  its  value 
on  a  quantum  meruit.  Haickius  v.  Gil- 
bert (^  Maddox,  19  Ala.  54. 

204.  If  the  contract  is  mutually  re- 
scinded by  the  parties,  after  the  per- 
formance of  a  portion  of  the  work  ; 
and  the  work  is  used  by  the  em.plo3'er, 
and  is  of  &ny  benefit  to  him, — the 
workman  may  recover  its  value. 
Kirkland  v.  Oates,  25  Ala.  465. 

205.  Under  an  entire  contract  for 
the  building  of  a  house,  which  is  de- 
stroyed by  fire  before  its  completion, 
the  workman  can  recover  nothing  ; 
seats,  if  the  contract  is  not  entire. 
Partridge  v.  Forsyth,  29  Ala.  200. 

206.  Under  an  entire  contract,  by 
which,  in  consideration  of  $400,  the 
owner  of  several  slaves  hires  them  to 
another  for  one  yeiiv,  and  agrees  to 
superintend  and  work  with  them,  his 
discharge  b}'  the  employer,  for  good 
and  suffici.ent  cause,  before  the  expi- 
ration of  the  3'ear,  is  not  a  breach  of 
contract  by  the  hirer,  and  does  not 
divest  his  title  to  the  slaves.  Leaird 
V.  Davis,  17  Ala.  448. 

207.  Under  a.contract  for  the  per- 
formance of  personal"  services  for  a 
specified  period, if  the  workman  is  dis- 
ciiarged  by  the  employer,  witlunU 
cause,  before  the  expiration  of  tlie 
term  of  engagement,  he  may  treat  the 
contract  as  still  subsisting,  and  sue- 
for  wages  due  according  to  its  term.s  : 
or  as  rescinded,  and  sue  for  unliqui- 
dated damages  for  its  breach.  Fowler 
(.y  Prout  V.  Armour,  24  Ala.  194 ;  Ramey 
V.  Hoi  combe,  21  Ala.  567. 
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208.  There  is  a  difference,  as  to  the 
measure  of  damages  for  a  breach,  be- 
tween a  contract  for  personal  services, 
and  a  contract  for  the  performance  of 
work,  or  the  fiirnisliing  of  materials. 
Rameyv.  Holcombe,  21  Ala.  567. 

20y.  Defendant,  having  goods  at  A., 
contracted  with  plaintiff  for  the  haul- 
ing of  them  to  his  house  in  another 
county.  Plaintiff  agreed  to  start  for 
the  goods,  with  his  wagons,  on  Sun- 
da}',  but  did  not  start  until  tlie  follow- 
ing Tuesday  :  and,  on  arriving  at  A., 
was  informed  by  the  forwarding  agent, 
that  defendant's  goods  had  been  sent 
off  ten  days  previous,  and  that  he  then 
had  no  goods  there.  Held,  in  an  ac- 
tion on  tlie  contract,  that  the  removal 
of  the  goods,  of  which  plaintiff  had 
no  notice,  did  not  justify  him  in  failing 
to  start  tor  them  on  the  stipulated  day. 
Lundie  v.  Cosper,  20  Ala.  123. 

210.  Although  tlie  courts  will  not 
require  the  performance  of  every  mi-' 
nute  particular  of  a  condition  prece- 
dent, unless  its  full  and  exact  per- 
formance is  part  of  the  essence  of  the 
contract ;  yet,  where  the  execution  of 
a  trust  deed  is  a  condition  precedent 
to  the  payment  of  money  secured  b)' 
a  penal  bond,  the  obligor  has  a  right 
to  insist  upon  the  complete  execution 
of  the  trust,  before  he  can  be  held 
liable  on  liis  bond.  Rives  v.  Baptiste, 
25  Ala.  382. 

211.  The  doctrine  in  relation  to 
partial  performance  of  mutual  cove- 
nants which  go  to  a  part  of  the  con- 
sideration on  both  sides,  where  the 
part  unperformed  can  be  compensated 
in  damages,  has  no  application  to  such 
penal  bond.     Ih. 

,212.  In  declaring  for  a  breach  of 
a  written  contract,  containing  several 
distinct  stipulations,  some  of  wliich 
have  been  performed,  it  is  sufficient 
to  aver  non-performance  of  any''  par- 
ticular stipulation  wliich  shows  a  good 
cause  of  action.  Montgomery  Manu- 
facturing Co.v.  Thomas, '20  Ala.  473. 

213.  In  declaring  on  such  contract, 
the  pleader  may  assign  in  each  count 
as  many  breaches  as  he  pleases  ;  but 
he  cannot  assign,  in  the  same  count, 
two  breaches  of  the  same  stipulation. 
Nam  V.  Berry,  22  Ala.  382. 

214.  It  is  sulficient,  generally,  to 
assign  a  breach  in  the  words  of  the 
contract.     Pryor  v.  Beck,  21  Ala.  393. 


VI.  "Waiver,  and  Discharge. 

215.  A  parol  executory  agreement, 
founded  on  no  new  consideration,  and 
productive  of  no  injury  to  the  party 
who  is  to  perform  it,  is  not  a  waiver 
or  discharge  of  a  prior  written  con- 
tract. Hunt  c^  Hunt  v.  Barefiehl,  19 
Ala.  117 ;  Walker  v.  Greene,  22  Ala. 
679. 

216..  If  the  purchaser  of  a  slave  pays 
the  purchase-money,  after  having  been 
informed  of  facts  which  would  con- 
stitute a  fraud  in  the  sale,  he  cannot 
afterwards  recover  damages  in  an  ac- 
tion of  deceit.  Gilmer  v.  JVc^re,  19 
Ala.  252. 

217.  Under  a  contract  for  the  roof- 
ing of  a  house,  a  partial  payment,  made 
after  discovering  that  the  roof  leaked, 
is  a  circumstance  for  the  considera- 
tion of  the  jury,  in  determining  wheth- 
er any  fraud  was  practiced  by  the 
workman,  but  is  not  a  waiver  of  an 
existing  cause  of  action  for  the  fraud. 
McGar  v.  Williams,  26  Ala.  469. 

218.  A  cause  of  action,  accruing 
from  a  breach  of  covenant,  cannot  be 
discharged-  by  any  act  short  of  a  re- 
lease, or  the  acceptance  of  something 
in  satisfiiction.  Nesbitt  v.  McGekee, 
26  Ala.  748. 

219.  A  parol  agreement  between 
vendor  and  purchaser,  made  on  dis- 
covering that  the  former  had  no  title 
to  a  portion  of  the  land,  to  the  effect 
that,  unless  the  vendor  made  a  good 
title  to  that  portion  of  the  land  within 
a  reasonable  time,  the  purchaser 
should  be  discharged  from  the  paj^- 
ment  of  the  balance  due  on  tlie  note 
for  the  purchase-money,  constitutes  a 
valid  defense  to  an  action  on  the  note. 
Hus:iey  V.  Roquemore,  27  Ala.  281. 

220.  The  retention  of  possession  by 
the  purchaser,  in  such  case,  might 
operate  as  a  waiver  or  extension  of 
the  time  for  the  delivery  of  the  deed  ; 
but,  if  he  abandons  it  witliin  a  reason- 
able time,  the  note  cannot  be  enforced 
against  liim,  even  though  he  retains 
possession  of  the  other  portions. 
lb. 

VII.  Alteratiox,  and  Rescission. 

221.  If  a  writl^en  contract  for  the 
building  of  a  house  is  so  varied  by 
the  parties,  after  the  commencement  of 
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tlio  work,  as  to  rcqniro  a  greater 
arnouiit  of  labor  and  materials,  as  well 
as  an  alteration  in  the  strneture,  and 
a  Idnger  time  for  its  eompletion,  the 
workman  is  not  hound  to  sue  on  the 
original  contraet,  but  may  recover  on 
a  quantum  meruit  ;  and  the  written 
contract  is  then  admissible  evidence, 
to  show  what  the  parties  had  agreed 
on  as  reasonable  for  that  portion  o-f 
the  work  embraced  in  it.  Hutchhon 
V.  Cullum,  23  Ala.  G22. 

222.  If  a  person  contracts  with  a 
workman  for  the  roofiiigof  a  house,  to 
be  erected  on  a  specified  plan,  and 
afterwards  causes  a  material  change 
to  be  made  in  the  building,  without 
the  workman's  consent,  thereby  ren- 
dering it  necessary  to  make  a  material 
cliange  in  the  form  of  the  roof,  he 
must  be  considered  as  having  aban- 
doned the  original  contract,  and  can- 
not hold  the  workman  bound  by  his 
representations  as  to  the  original  plan  ; 
but,  if  the  workman's  representations 
as  to  the  character  of  the  roof  had  no 
reference  to  any  particular  plan,  and 
he  proceeded  under  his  contract  to 
put  on  the  roof,  without  making  anj- 
objection  to  the  alteration  of  the  plan, 
the  change  would  not  aft'ect  his  liabili- 
ty.    McGar  v.  Williams,  26  Ala.  4G9. 

223.  Where  a  covenant  or  contract 
is  materially  varied  by  a  subsequent 
valid  contract,  a  recovery  cannot  be 
had  on  a  declaration  which  only  sets 
out  the  iirst  contract  and  its  breach  ; 
and  if  the  declaration  sets  out  both 
contracts,  and  alleges  an  appropriate 
breach,  a  plea  of  performance  of  the 
obligations  imposed  by  the  original 
contract, notnoticing  the  additional  ob- 
ligations created  by  the  second,  is  de- 
fective.   Nesbitt  V.  McGehce,  26  Ala.  748. 

224.  One  party  cannot,  at  his  elec- 
tion, without  any  fault  or  misconduct 
on  the  part  of  the  other,  annul  a 
contract.  Walker  v.  Clay  ^'  Clay,  21 
Ala.  797. 

225.  If,  while  the  contract  is  exccti- 
tor}',  the  party  by  whom  the  work  is 
to  be  performed  does  an  act  which 
shows  conclusively  that  he  does  not 
intend  to  perform  his  part  of  it,  this 
justifies  the  other  party  in  treating  it 
as  ended.  Drake  v.  Goree,  22  Ala. 
409. 

226.  The  inability  of  one  party  to 
complete   his    contract   justifies    the 


other  in   rescinding   it.     Jlohertson   v. 
JJareirport  ^  Patterson,  27  Ala.  574. 

227.  If  a  workman  is  discharged  by 
his  employer,  without  sufficient  cause, 
before  the  completion  of  the  work  or 
term  of  service,  he  may,  at  his  election, 
treat  the  contract  either  as  rescinded 
or  as  continuing.  Rarney  v.  Ilolcombe, 
21  Ala.  .567  ;  Fowler  if  P rout  v.  Armour, 
24  Ala.  194. 

228.  If  the  employer,  on  discover- 
ing a  violation  of  contract  by  the 
workman,  discharges  him,  telling  liirn 
to  make  out  his  bill  for  the  work 
done,  and  promising  to  pay  it  to  get 
rid  of  him  ;  and  the  workman  accord- 
ingly presents  his  account,  and  quits 
the  service, — this  is  a  mutual  rescis- 
sion of  the  contract.  Kirkland  v. 
Dates,  2.5  Ala.  465. 

229.  A  slave  was  sold  at'pnblic  auc- 
tion under  a  mortgage,  and  bought  in 
by  the  mortgagee's  agent,  who  sold 
him  the  next  day  to  TV. ;  but,  on  dis- 
covering that  the  slave  was  inisonnd, 
W.  refused  to  give  his  note  for  the 
purchase-mone3\  but  tendered  back 
the  slave  to  the  agent,  ami  demanded 
a  rescission  of  the  contract.  The 
agent  refused  to  receive  the  slave,  but 
afterwards  agreed  that  he  should  be 
re-sold  tmder  the  mortgage,  and  that 
W.  should  pay  the  difference  between 
the  original  price  and  that  brought  at 
the  re-sale  ;  and  this  was  accordingly 
done.  Held,  that  these  facts  did  not 
amount  to  a  rescission  of  the  contra^ct. 
Gilmer  v.  Ware,  19  Ala.  252. 

230.  Where  the  purchaser  of  slaves, 
on  discovering  their  rnisoundness, 
wrote  to  the  vendor,  informing  him  of 
that  fact,  and  tendering  them  back  ;  and 
the  vendor,  in  repl}',  objected  tliat  the 
offer  to  rescind  was  made  too  late,  and 
referred  the  purchaser  to  his  warranty 
for  indemnity, — held,  tliat  this  did  not 
constitute  a  rescission,  when  it  was 
shown  that  the  purchaser  did  bring 
suit  on  the  Avarrant}'.  Bennett  v.  Fail 
i5'  Patterson,  26  Ala.  605. 

231.  Wliere  a  contract  is  made  under 
a  mutual  mistake  as  to  the  vendor's 
title  to  the  land,  and  a  deed  is  executed 
by  the  vendor  for  another  tract,  an 
offer  to  rescind  by  the  purchaser,  and 
to  return  the  deed,  does  not  entitle 
him  to  recover  back  the  purchase- 
money  at  law.  Homer  v.  Purser,  20 
Ala.  573. 
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232.  The  party  who  seeks  a  rescis- 
sion, on  tlio  ground  of  fraud,  must 
act  with  promptness  on  the  discovery 
of  it,  by  an  offer  to  return  the  proper- 
ty in  a  reasonable  time,  if  the  parties 
live  at  a  distance  from  each  other  ; 
or,  if  they  reside  near  each  otlier,  and 
the  pro])erty  is  susceptible  of  eas}' 
transportation,  by  an  actual  re-delive- 
r}-,  or  by  a  tender  with  a  view  to  its 
re-delivery.  Dill  v.  Camp,  22  Ala. 
249  \S.C  ,21  Ala.  jkIS. 

233.  If  the  purchaser  retains  the 
possession  of  the  property,  after  an 
offer  to  rescind,  he  is  merely  the  bailee 
of  the  vendor,  and  must  not  use  or 
employ  the  property  in  any  manner 
inconsistent  with  the  vendor's  rights. 
lb. 

2i34.  If  the  vendor  refuses  to  accept 
the  property  when  the  purchaser  of- 
fers to  return  it,  this  will  dispense 
with  a  more  formal  tender  ;  but,  if  the 
purchaser  retains  the  property,  he 
must  yield  it  up  on  the  reasonable  de- 
mand of  the  vendor  ;  and  his  refusal  to 
surrender  on  such  demand,  even  after 
suit  brought,  will  destroy  the  effect  of 
his  previous  tender.  Bennett  v.  Fail 
^-  Patterson,  26  Ala.  00.5. 

23.0.  The  purchaser  of  a  clock,  which 
was  warranted  to  keep  good  time,  gave 
Lis  note,  under  .92u,  for  the  price  ;  and 
suit  being  l)rought  on  the  note,  it  was 
shown  that,  though  the  clock  was 
worthless  as  a  time-piece,  the  case 
alone,  without  the  works,  was  worth 
more  than  a  nominal  sum  ;  and  that 
the  purchaser  failed  to  rescind  the 
contract,  and  kept  the  clock.  Held, 
that  judgment  must  go  against  the 
defendant  for  the  actual  value.  Davis 
V.  Dickey,  23  AJa.  848. 

As  to  the  rescission  of  contracts  in 
equity,  see  that  title  in  Part  III, 
p. 334. 


CONTRTBUTIOX. 
See  same  title  in  Part  III,  p.  233. 


CORONER. 

1.  The  penalty   to   which  a  coroner 
is  subjected  by  the  act  of  1833,  (Clay's 


Digest,  1.59,  §  2,)  for  a  default  in  the 
execution  of  process,  may  be  recover- 
ed in  the  summarv  mode  provided  by 
the  act  of  1807,  "(ft.  217,  ?i  80.)  Pat- 
terson V.  Gaston,  17  Ala.  223. 


CORPORxiTIONS. 

1.  A  municipal  corporation  may  be 
authorized  by  statute  to  subscribe  for 
stock  in  a  plank-road  company  ;  and 
the  contract  of  the  corporation,  made 
pursuant  to  the  terms  of  the  statute, 
is  binding  on  it.  Mayor  Sf  Aldermen 
of  Wetumpka  v.  Winter,  2^  Ala.  G.ol. 

2.  A  railroad  company  is  a  private 
corporation,  and  has  power,  indepen- 
dently of  any  provision  in  its  charter, 
to  appoint  an  agent  in  the  construc- 
tron  of  its  road,  or  in  the  transporta- 
tion of  its  freight.  Ala.  ^'  Tenn.  Rivers 
Railroad  Co.  v.  Kidd,  29  Ala.  221. 

3.  The  appointment  of  an  agent  need 
not  be  evidenced  by  the  written  vote 
of  the  corporation  or  its  officers,  but 
may  be  inferred  from  their  adoptioii 
of  the  agent's  acts.     lb. 

4.  Where  the  charter  of  an  incor- 
porated town  provides,  that  its  cor- 
porate name  shall  be  "the  town  of  E.," 
and  that  all  its  corporate  powers  shall 
be  vested  in,  and  exercised  by  and 
through,  an  intendant  and  certain 
councillors,  who  shall  constitute  a 
board  to  be  called  "the  intendant  and 
council  of  the  town  of  E.," — the  per- 
sons composing  the  board  are  but  the 
directors  and  agents  of 'the  corpora- 
tion, and,  in  making  contracts  under 
color  of  their  authority  as  such  agents, 
are  not  to  be  considered  public,  or 
government  agents,  contracting  in  be- 
lialf  of  the  public.  Hall  v.  Cockrell,  28 
Ala.  .507. 

.5.  The  stockholders  of  a  private 
corporation  are  not  competent  wit- 
nesses for  it ;  and  where  the  charter 
provides  that  the  directors  "shall  be 
owners  of  stock,"  a  director  is,  prima 
facie,  an  incompetent  witness.  Mout- 
i^nmery  ^'  Wetumpka  Plank-Road  Co.  v. 
Webb,  21  A]a.6\ti. 

G.  A  suit  commenced  by  a  corpora- 
tion, without  first  giving  security  for 
the  costs,  as  required  by  section  2398 
of  the  Code,  should  be  dismissed  on 
motion.     Ala.  c^  Tenn.  Rivers  Railroad 
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Co.  V.  Harris,  25  Ala.  232  ;  Slenmhoaf. 
Umpire  v.  Ala.  Coal  Mtaiiig  Co.,  29 
Ala.  Gi)8. 

7.  A  [ii'occcding  by  notice  uiul  nio- 
tioii,oii  tlic  [iLirlof  a  ruilroLul  coiiipiuiy, 
against  a  dciimiuent  stockholdor,  is  a 
suit  within  the  meaning  of  this  statute  ; 
and  security  lor  the  costs  must  be 
given  wlien  the  notice  is  placed  in 
the  hands  of  the  sheriff  to  be  served. 
A/a.  cy  Tcnn.  Rivera  Jlailroad  Co.  v. 
Harris,  25  Ala.  232. 

8.  Process  of  garnishment  docs  not 
lie  against  a  public  municipal  eori)0- 
ration,  to  subject  the  salary  of  one  ot 
its  police  oilicers.  Maijor  of  Mobile  v. 
lioivlaud  ^*  Co..  26  Ala.  498. 

9.'  Where  the  corporate  authorities 
of  a  city  or  town  are  required  by  its 
charter  to  keep  in  repair  the  streets 
and  bridges  within  its  limits,  and,  in 
consideration  thereof,  are  relieved 
from  other  duties,  an  action  on  the 
case  lies  against  them,  for  the  neglect 
of  this  duty,  in  favor  of  any  person 
who  is  thereby  injured.  Smoot-v. 
Mayor  of  Wehunpka,  24  Ala.  112. 

10.  But  their  failure  to  abate  as  a 
nuisance,  under  the  powers  conferred 
on  them  by  their  chartei:,  a  private 
bridge,  not  belonging  to  the  corpora- 
tion, which  had  become  rotten  and 
unsafe,   does  not,   in   the   absence  of 

■  nialice  and  corrupt  intention,  consti- 
tute a  ground  of  action  against  them. 
lb. 

11.  A  municipal  corporation,  owning 
lands  on  p  water-course  from  three  Xo 
five  miles  distant  from  the  x;ity,  has  no 
right  to  divert  the  water  of  the  stream, 
to  the  injury  of  other  riparian  proprie- 
tors, in  quantities  sufficient  to  supjjly 
the  domestic  wants  of  its  inhabitants. 
Stein  V.  Burden,  24  Ala.  130 ;  Stein  v. 
Aslibij,  24  Ala.  521. 

As  to  the  validity',  construction  and 
proceedings  for  the  violation  of  by- 
laws, and  also  proceedings  for  a  for- 
feiture of  charter,  see  same  title  in  Part 
I,  p.  33. 

As  to  the  answer  of  a  corporation 
in  chancery,  amendment  and  surrender 
of  charter,  liability  of  directors,  and 
rights  of  stockholders,  see  same  title 
in  Pakt  III,  p.  234.' 


COSTS. 

I.  PiKCOVKRY. 

1 .  Against  Slate  or  CnvMij. 

2.  A'i  Affected,  bij  Amount  of  Ham- 

3.  In  Other  Cases. 

II.  Security. 


1 .  Before  the  Code. 

2.  Under  the  Code. 

II.  Taxation. 


I.    PiECOVERY. 

1.  Agai7ist  State  or  Count[j. 

1.  No  costs  can  be  adjudged  against 
the 'State,  when  it  fails  as  plaintiff  iti 
a  civil  action.  Collier  v.  Powell  6|"  Brad- 
leij,  23  Ala.  579. 

2.  Wliere  judgment  for  costs  is  ren- 
dered against  a  county  treasurer,  in  a 
suit  instituted  by  him  against  the  clerk 
of  the  county  court,  this  is  not  an  as- 
certained claim  against  the  county,  in 
favor  of  anj^  person.  Falkncr  v. 
Comm'rs'  Court  of  Randolph  Co.,  19 
Ala.  177. 

3.  Where  the  proceedings  of  the 
commissioners'  court,  in  the  establish- 
ment of  a  public  road,  are  removed 
by  certiorari  into  the  circuit  couri,and 
there  reversed,  judgment  for  the  costs 
cannot  be  rendered  against  the  com- 
missioners ;  but,  if  they  appeal  from 
the  circuit  to  the  supreme  court,  and 
give  security  for  the  costs  of  the  ap- 
peal, they  are  liable  on  an  affirmance 
of  the  judgment.  Comm'rs'  Court  if 
Ritssell  Co.  V.  Tarver,  25  Ala.  480. 

2.  As  Affected  bij  Amount  of  Damages. 

4.  In  actions  to  recover  damages 
for  torts,  the  plaintiff  can  recover  no 
more  costs  than  damages,  where  such 
damages  do  not  exceed  five  dollars, 
miless  the  presiding  judge  will  certify 
that  the  jury  ought  to  have  awarded 
o-reatcr  damages.  Gatle  v.  Lynch,  21 
Ala. 579. 

5.'  But  this  statute  does  not  apply 
to  an  action  of  debt  on  an  attachment 
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bond.    McAllister  v.  McDow,   26   Ala. 
4.'33. 

G.  Xor  does  it  apply  to  a  statiitoiy 
action  of  debt,  to  recover  the  value 
of  trees  cut  and  removed  from  plain- 
tiff's premises  by  defendant.  Hornsbij 
V.  Crosslaiul,  22  Ala.  625. 

7.  Nor  does  it  authorize  ihe  rendi- 
tion of  judgment  against  the  i:)laintiff 
for  the  residue  of  tiie  costs.  Iteijv. 
McQueen,  17  Ala.  408. 

3.  Ill  Other  Cases. 

8.  On  the  trial  of  a  supersedeas  of  an 
execution,  the  successful  party  is  en- 
titled to  costs  as  in  other  civil  cases. 
Ijams  if  Carr  v.  Rice,  17  Ala.  404. 

9.  A  party  who,  whether  ignorantly 
or  oppressively,  summons  witnesses 
in  a  cause  which  is  not  at  issue,  or 
which  is  not  for  trial  at  the  return  term 
of  the  subpoena,  will  be  taxed  with 
the  costs  of  their  attendance,  even 
though  he  acted  under  the  advice  of 
counsel.  Porter  v.  Williams,  22  Ala. 
525. 

10.  When  a  party  summons  wit- 
nesses to  sustain  his  character,  after 
having  been  notified  by  the  opposite 
party  tiiat  no  attempt  wouhl  be  made 
to  impeach  it,  and  such  witnesses  arc 
not  examined  on  the  trial,  he  will  be 
taxed  with  the  costs  of  their  attend- 
ance, although  he  acted  under  the  ad- 
vice of  counsel.     lb. 

11.  In  appeal  cases  from  a  justice's 
court,  taken  up  by  the  defendant,  if 
the  plaintiff  recovers  judgment  for  a 
less  sum  than  he  recovered  before 
the  justice,  the  costs  of  the  appeal 
may,  in  the  discretion  of  the  court,  be 
imposed  on  either  party.  Hornsby  v. 
Crossland,  22  Ala.  625. 

12.  In  an  action  against  an  executor 
or  administrator,  commenced  after  the 
death  of  the  testator  or  intestate,  if 
the  defendant  intends  to  raise  the  ques- 
tion of  the  presentation  of  tiie  demand, 
be  must  present  it  on  the  record  b}' 
plea  or  suggestion,  and  the  issue  must 
be  tried  by  the  jury;  but,  if  no  such 
plea  or  suggestion  is  made,  and  the 
plaintiff  has  a  general  verdict  on  the 
issues  joined,  lie  is  entitled  to  full 
costs.     Wallace  V.  N ebon,  2S  Ala.  282. 

13.  Wheii  a  tender  is  made  after 
suit  brouglit,  and  refused,  and  the 
costs  are  paid  by  the  defendant  up  to 


the  time  of  the  tender  ;  and,  under  the 
plea  of  the  tender,  the  money  is 
brought  into  court  on  the  day  of  trial, 
a:nd  ])aid  to  the  plaintiff, — this  does 
not  discharge  the  defendant  from  the 
costs  accruing  after  the  tender.  Rai- 
fard  V.  Governor,  29  Ala.  382. 

14.  The  attorney  of  the  successful      ^ 
party,  and    not   the   party  himself,  is 
entitled  to  the  tax-fee.     Gillisv. Holly, 
19  Ala.  663.^ 

15.  An  error  in  the  imposition  of 
costs,  being  amendable  in  the  primary 
court,  will  be  amended  in  the  supreme 
court  at  the  appellant's  cost.  Comm'rs' 
Court  of  Russell  Co.  v.  Tarver,  25  Ala, 
480. 

As  to  costs  in  criminal  cases,  see 
same  title  in  Part  I,  p.  34. 

As  to  costs  in  probate  cases,  see 
same  title  in  Part  II,  p.  132. 

As  to  costs  in  chancery,  see  same 
title  in  Part  III,  p.  235. 

As  to  costs  on  error  or  appeal,  see 
Error  and  Appeal. 

II.  Security. 

1.  Before  the  Code. 

16.  Security  for  the  costs  cannot  be 
required,  upon  proof  of  tlie  non- 
residence  of  a  nominal  plaintiff,  who 
sues  for  the  use  of  another  person. 
Lewis  V.  Lewis,  25  Ala.  315. 

17.  An  entry  on  tlie  judge's  docket, 
and  in  his  hand-writing,  reciting  that 
tlie  plaintiff  was  ruled  to  give  security 
for  costs  by  tiie  next  term,  is  not  suf- 
ficient to  authorize  the  entry  of  an 
order  to  that  effect  at  a  subsequent 
term,  nunc  pro  tunc,  "unless  it  shows 
the  reason  why  it  was  made.     lb. 

18.  Judgment  cannot  be  rendered 
against  the  sureties  on  an  attachment 
bond,  for  the  costs  accruing  on  tiie 
trial  of  a  claim  suit  respecting  the 
attached  property.  T'kompson  v.  Gates, 
18  Ala.  32. 

19.  When  two  persons  sign  their 
names  to  the  blank  format  the  bottom 
of  a  Avrit,  thereby  acknowledging 
themselves  bound  as  sureties  for  the 
costs,  their  contract  is  joint  only,  and' 
not  joint  and  several.  Bosivell  v.  Mor- 
ton, 20  Ala.  235. 

20.  Suit  being  instituted  against 
one  surety  alone,  he  can  only  take  ad- 
vantage of  the  non-juinder  of  his  co- 
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surely  by  plea,  in  abaiompiit  ;aiid  wlicu 
a  inutiou  Ibr  a  suiiitiiary  jiulj^iiicnt  is 
made  aj^aiiist  one,  his  I'aihire  to  raise 
any  objection  on  account  ofBucli  ikhi- 
joinder  is  a  waiver  of  it.     Ih. 

21.  A  motion  lor  a  summary  judg- 
ment against  tlie  surety  may  be  made 
before  the  costs  are  taxed  ;  and  it  is 
not  necessary  tliat  tlio  amount  or 
items  of  costs  should  be  stated.     Ih. 

22.  In  an  action  of  debt  on  a  bond 
given  to  secure  the  costs,  it  is  not 
necessary  to  aver  in  tlie  declaration 
that  an  account  or  bill  in  writing,  con- 
taining the  particulars  of  the  fees, 
was  produced,  or  ready  to  be  pro- 
diiccd,  to  the  defendant ;  nor  that  the 
clerk  and  sheriff  kept  fee-books,  in 
which  the  fees  sought  to  be  recover- 
ed were  entered.  Pryor  v.  Beck,  21 
Ala.  393. 

23.  In  such  action,  a  recovery  may 
be  had  for  the  fees  of  witnesses  who 
were  summoned  by  the  plaintiff  in 
the  original  suit.     lb. 

24.  An  execution,  signed  by  the 
clerk,  but  not  certified,  is  not  admis- 
sible to  prove  the  amount  of  the  judg- 
ment for  costs.     lb. 

25.  A  transcript  of  the  judgment, 
properly  certified  by  the  clerk,  is  ad- 
missible evidence,  although  the  certi- 
fying officer  is  himself  entitled  to  a 
portion  of  the  costs  sought  to  be  le- 
covered.     lb. 

26.  The  supreme  court  cannot  ren- 
der a  direct  judgment  against  the 
surety  for  the  costs  in  the  primary 
court ;  but  the  certificate  of  its  clerk, 
as  to  the  judgment  there  rendered,  is 
a  sufllcient  predicate  .for  a  summary 
judgment  against  the  surety  in  the 
primary  court.  Williams  v.  McCurdij 
^  Aldrick,  22  Ala.  696. 

2.   Under  the  Code. 

27.  A  proceeding  by  notice  and 
motion,  on  the  part  of  a  railroad  com- 
pany, against  a  delinquent  stocklnolder, 
is  a  suit  within  the  meaning  of  section 
2398  ;  and  security  for  the  costs  must 
be  given  when  the  notice  is  placed  in 
the  hands  of  the  sheriff  to  be  served. 
Ala.  ^  Term.  Rivers  Railroad  Co.  v. 
Harris,  25  Ala.  232. 

28.  An  action  brought  by  the  wife, 
Tinder  section  2136,  is  within  the  pro- 
visions  of  section   2396,   where   the 


husband  is  a  non-resident.     Ex  parte 
Cote,  28  Ala.  50. 

29.  An  action  commenced  by  origi- 
nal attachment  is  also  within  the  jjro- 
visions  of  said  section.  Ex  parte  Roh- 
hins,  29  Ala.  71  ;  Shepherd  ^  Gordon  t. 
Spriggs,  29  Ala.  673. 

30.  But  an  action  instituted  ])y  a 
non-resident  nominal  plaintiff,  for  the 
use  ot  a  resident,  is  not  within  the 
provisions  of  said  section,  although 
the  complaint  shows  that  the  action 
ought  to  have  been  Vjrought  in  the 
name  of  tiie  beneficiary.  Ex  parte 
Bush,  29  Ala.  50. 

31.  The  security  jnust  be  endorsed 
on  the  complaint,  or  lodged  with  the 
clerk,  before  tlie  issue  of  the  sum- 
mons. Ala.  ty  Term.  Rivers  Railroad 
Co.  V.  Harris,  25  Ala.  232  ;  Ex  parte 
Cole,  28  Ala.  50. 

32.  In  a  suit  commenced  by  original 
attachment,  if  the  plaintiff'  wishes  to 
sue  out  the  writ  before  any  other  offi- 
cer than  the  clerk  of  the  court  to 
which  it  is  returnable,  he  may  annex 
his  complaint  to  the  attachment,  and 
procure  security  lor  the  costs  to  be 
endorsed  on  the  complaint  before  the 
issue  of  the  writ.  Ex  parte  Kobbins 
29  Ala.  71. 

33.  A  motion  to  dismiss,  on  account 
of  the  failure  to  give  security  for  the 
costs,  may  be  made  at  any  time  before 
a  plea  is  filed,  or  judgment  rendered. 
lb. 

34.  If  the  court  improperly  refnses 
to  dismiss  the  suit  on  motion,  ?nan- 
damus  lies  to  compel  its  dismissal, 
when  no  final  judgment  has  been  ren- 
dered in  the  cause.  Ex  parte  Cole.  28 
Ala.  50  ;  Ex  parte  Robbiiis,  29  Ala.  71. 

35.  /\.fter  the  rendition  of  final  judg- 
ment, the  error  is  available  on  appeal  ; 
and  the  cause  will  be  remanded,  with 
instructions  to  the  primary  court  to 
dismiss  it.  Steamboat  Empire  v.  Ala. 
Coat  Mining  Co.,  29  Ala.  698. 

36.  Although  the  statute  gives  a 
summary  judgment  against  the  surety 
for  the  costs,  only  in  the  event  of  the 
plaintiff  being  unsuccessful  in  the 
suit ;  yet  he  is  liable  for  them,  equally 
with  the-  plaintiff,  if  thej'  cannot 
be  collected  when  adjudged  against 
the  defendant.  Shepherd  ij'  Gordon  v. 
Spriggs,  27  Ala.  673. 
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III.  Taxatiox. 

37.  Tlic  half  commissions,  to  which 
a  slieriiVis  eutitlod,  wlien  the  sale  of 
pro|)orty  levied  oil  is  stii^'cd,  become 
a  part  of  the  costs  in  the  cause,  and 
may  be  so  taxed  by  tlie  clerk,  witliout 
motion  t.)  the  court,  or  notice  to.  the 
defendant,  in  an  execution  subse- 
quently issued.  Barron  v.  Tart,  18 
Ala.  GU8.  (Overruling  Oswitchee  Co.  v. 
Hope  ^- Co.,  0  Ala.  62'J.) 
■  oS.  After  the  cost  is  taxed,  it  be- 
comes a  part  of  the  ^■judgment,  and 
cannot  be  collaterally  impeached  :  the 
iteuis  of  costs  can  only.be  re-examined, 
on  a  direct  motion  to  retax  in  the 
court  in  which  the  judgment  was  ren- 
dered.    Pryor  v.  Beck,  21  Ala.  393. 

Si).  The  action  ot  the  circuit  court, 
on  matters  relating  to  the  taxation  of 
costs,  is  revisable  on  error,  except  in 
certain  appeal  cases  in  which  it  has  a 
discretionary  power.  Porter  v.  IVil- 
liams,  22  Ala.  525. 


COUNTY. 

1.  Claims  against  the  county  must 
be  audited  and  allowed,  before  the 
commissioners'  court  can  be  required 
to  make  an  appropriation  for  their 
payment.  Falkner  v.  Commlrs'  Court 
of  ry.ainhlph  Co.,  11)  Ala.  177. 

2.  A  judgment  for  costs  against  the 
county  treasurer,  in  a  suit  instituted 
by  him  against  the  clerk  of  the  county 
court,  is  not  an  established  claim 
against  the  county,  in  favor  of  t\nv  one. 
Pj. 

3.  A  claim,  audited  and  allowed  at 
an  unauthorized  term  of  the  commis- 
sioners' courr,  creates  no  liabilitj-  on 
the  county'.  Wlgktnian  v.  Karsner,  20 
Ala.  44G. 

•^:l  4.  The  hire,  of  carriages  procured 
''**''by_the  sheriff  of  Mobile,  iinder  the  di- 
rection of  the  circuit  judge,  to  convey 
the  grand  jurors  to  the  count}' jail 
for  the  purpose  of  inspecting  it,  is  no 
charge  against  the  coanty,  although 
the  .commissioners'  court  has.  for 
many  years  p;ist,  allowed  such  charges. 
Van  Eppes  v.  Coinin'r.s'  Court  of  lilubile, 
25  Ala.  4G0. 

5.  As  to  the  liability  of  the  com- 
missioners, appointed  under  an  act  of 


the  legislature,  to  contract  for  and 
superintend  t'le  erection  of  coliuty 
buildings  in  Tallapoosa,  and  other 
questions  connected  therew-th,  see 
Tarver  v.  Coivrri'is'  Court  of  Tallapoosa 
Co.,  17  Ala.  527  ;  S.  C:,  21  Ala.  6G1  ; 
S.  C,  29  Ala.  414. 


\ 
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COUNTY  TREASURER. 

1.  It  is  not  essential  to  the  validity 
of  a  county  treasurer's  official  bond, 
even  as  a  statutory  bond,  that  it  should 
recite  the  fact  that  he  is  county  treas- 
urer, or  was  elected  as  such.  Wihoii 
V.  Caiitrell,  19  Ala.  G42. 

2.  The  act  of  1839,  (Clay's  Digest, 
580,  §  27.)  which  inflicts  a  penaltj'  oji 
a  county  treasurer  for  a  breach  of  duty, 
does  not  deprive  a  party  injured  by 
such  breach  of  his  right  of  action  on 
the  treasurer's  olhcial  bond.     lb. 

3.  In  an  action  of  debt  on  such  offi- 
cial bond,  a  recover}'  can  only  be  had 
for  injuries  necessarily  affecting  the 
rights  of  the  party  for  whose  use  the 
suit  is  brought,     lb. 


COURT,  CIRCUIT. 

1.  The  circuit  com-t  has  jurisdiction 
of  a  summary  proceeding  against  a 
sheriff  and  his  sureties,  for  a  failure 
to  return  an  execution  to  the  supreme 
court,  althotigh  the  amount  of  the 
judgment  may  be  less  tiian  fifty  dol- 
lars.    Huggins  V.  Ball,  19  Ala.  587. 

2.  In  an  action  on  a  contract,  com- 
menced in  the  circuit  court,  if  the 
complaint  shows  a  cause  of  action  for 
only  a  nominal  sum,  it  is  not  sufficient 
to  sustain  the  jurisdiction.  Cahuzac 
fy  Co.  V.  Saiyiinl,  29  Ala.  288. 

3.  If  the  plaintiff  recovers  a  verdict 
for  less  than  tiHy  dollars,  in  an  action 
commenced  in  the  circuit  court,  he' 
may  have  judgment  for  tlie  amount  of 
the  verdict,  with  costs,  on  making  the 
affidavit  required  by  the  statute.  Kirlc- 
leij  V.  Segar,  20  Ala".  226. 

4.  In  such  case,  the  overruling  of  a 
motion  to  nonsuit  the  plaintiff,  on 
account    of  the    insufficiency   of  his 

laffidavit,   is  not  revisable   on   drror. 
McAllister  v.  McDoiv,  2G  Ala.  453. 
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5.  The  circuit  court  has  aulliorily 
to  amend  a  judgriieut,  at  any  time 
witliiu  three  years  afrer  its  rendition, 
b}^  the  correction  of  any  clerical  error 
or  mistake,  where  there  is  sutFicient 
matter  oi' record  to  amend  by.  Lee  v. 
Ifoufiton,  20  Ala.  301.  (See  Amknd.mext, 
26-43,  p.  39G.) 

6.  It  also  has  power,  under  tlie  act 
establishing  courts  of  probate,  to 
amend  the  judgments  of  the  county 
court,  in  causes  transferred  under  that 
act.     (5/rt.w?;.  (?/«.s.s  24  Ala.  4G8. 

7.  It  also  has  jurisdiction  of  a  mo- 
tion against  a  sheriff,  for  failing  to 
pay  over  money  collected  on  an  exe- 
cution which  was  issued  from  the 
county  court  before  its  abolition. 
Kavauaugh  v.  State  Bank,  21  Ala.  .5(54. 

8.  It  also  has  power,  l)y  virtue  of  its 
general  and  plenary  jurisdiction,  to 
supidy  a  lost  record.  Adkinson  v. 
Keel,  25  Ala.  5.ol. 

9.  Tiie  circuit  court  of  Montgomery 
count}'  has  jurisdiction  of  a  summary 
piroceeding  against  the  tax  collector 
of  another  count3^  Walker  v.  Chap- 
man, 22  Ala.  116. 

10.  In  a  real  action,  the  circuit  court 
of  the  county  in  which  the  land  lies 
has  jurisdiction  of  the  subject-matter  ; 
and  it  is  competent  for  the  parties, 
after  a  change  of  revenue  has  been 
ordered,  to  come  into  court  by  con- 
sent, have  the  order  rescinded,  and 
give  the  court  jurisdiction  of  their 
persons.  Ganxr  v.  Doe  d.  Gordon,  29 
Ala.  341. 

11.  The  circuit  court  has  no  au- 
thority to  set  aside  a  final  judgment, 
after  th.e  close  of  the  term  at  which  it 
was  rendered  ;  yet,  if  the  parties  con- 
sent that  the  judgment  may  be  set 

■aside,'  the  court  may  set  it  aside,  but 
is  not  bound  to  do  so.  Kidd  fy  Stain- 
ton  V.  McMillan,  21  Ala.  32.5.    . 

As  to  jurisdiction  and  practice  in  ap- 
peal cases,  see  Justices  of  the  Peace, 

See,  also,  same  title  in  Part  I,  p.  35. 


COURT,  CITY  (MOBILE.) 

1.  The  oit.ycourtofilobile  has  juris- 
diction of  an  action  on  the  case  to  re- 
cover damages  for  the  diversion  of 
"the  water  of  a  running  stream.  Stein 
r.  Ashbij,  24  Ala.  521. 


2.  The  judge  of. said  court  has  pow- 
er to  grant  writs  of  injunction,  to  be 
operative  oidy  in  Mobile  comity.  Ex 
parte  Greene  and  Graham,  29  Ala.  52. 

3.  The  clerk  of  said  court  has  no 
power  to  issue  an  original  attachment. 
Stercnson  v.  (J'llara,  27  Ala.  302  ;  3Iut- 
tlieu's,  Finleij  i^'  Co.  v.  Smidn  if  Co.,  29 
Ala.  13G  ;  Flash,  JIartv:ell  if  Co.  v.  Paul, 
Cook  if  Co.,  29  Ala.  141  ;  Lewis  v.  Du- 
bose  fy  Co.,  29  Ala.  219.  (Changed  by 
statute. — Session  Acts  185.5-6,  p.  117.) 

As  to  the  constitutionality  of. the 
city  court,  and  its  jui-isdiction  in 
criminal  cases,  see  same  title  in  Part  I, 
p.  35.  • 


COURT,   COMMISSIONERS'. 

1.  The  commissioners'  court  being 
a  court  of  limited  jurisdiction,  its  re- 
cord must  affirmatively  show  every 
fact  necessary  to  support  its  jurisdic- 
tion. Comm'rs'  Court  of  Talladecra  Co. 
V.  Thompson'^  18  Ala.  694 ;  Long  v. 
Comm'rs'  Court  of  Butler  Co.,  18  Ala. 
482  ;  Wightman  v.  Karsner,  20  Ala.  446  ; 
Lamar  i\  Comm'rs'  Court  of  3jarsliall 
Co.,  21  Ala.  772  ;  31olett  v.  Keenan,  22' 
Ala.  484  ;  Comm'rs'  Court  of  Russell  Co. 
■V.  Tarver,  25  Ala.  480  ;  Keenan  v. 
Comm'rs'  Court  of  Dallas  Co.,  26  Ala. 
5G8. 
.  2.  In  the  establishment  of  a  public 
road,  the  record  must  affirmatively 
show  that  the  road  lies  within  the 
limits  of  the  count}'.  Comm'rs'  Court 
of  Talladega  Co.  v.  Thompson,  18  Ala. 
G94  ;  Comm'rs'  Court  of  Russell  Co.  v. 
Tarver,  25  Ala.  480. 

3.  And  that  the  statutory  notice  was 
given.     Blolett  v.  Keenan,  22  Ala.  484. 

4.  And  that  the  prescrij^ed  oath  was 
administered  to  the  jury,  and  the  pre- 
scribed duties  performed  by  them. 
Molett  V.  Keenan,  '22  Ala.  484  ;  Keenan 
V.  Comm'rs'  Court  of  Dallas  Co.,  26  Ala. 
.568. 

5.  In  the  establishment  of  a  private 
road,  it  is  not  necessary  that  tlie 
record  should  show  that  it  does  not 
run  through  an}-  person's  plantation. 
Long  V.  Comm'rs'  Court  of  Butler  Co.. 
18  Ala.  482. 

6.  The  court  Jias  no  anthoritA'  to 
hold  sp<\cial  terms,  except  in  the  cases 
expressly   authorized  hj  law  ;  and  all 
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orders,  made  at  such  imautliorizcd 
term,  are  absolute  nullities.  Wight- 
man  V.  Karsner,  20  Ala.  446. 

7.  It  has  no  authorit}'  to  revoke  a  fer- 
ry license,  excejit  on  the  grantee's  fail- 
ure to  renew  his  bond  after  receiving 
ten  davs  notice.  Lamar  v.  Conun'rs' 
Court  of  Marshall  Co.,  21  Ala.  772. 

As  to  the  practice  and  proceedings 
of  this  court,  see  Roads,  Bridges,  and 
Ferries. 

When  a  certiorari  or  mandamus  lies 
to  it,  see  those  respective  titles. 


COURT,  SUPREME. 

1.  The  supreme  court,  after  its  final 
adjournment,  ceases  to  have  any  other 
power  over  its  records  than  that,  in- 
cident to  all  courts  of  general  juris- 
diction, of  correcting  clerical  errors 
by  matters  of  record.  Van  Dyke  v. 
The  State,  22  Ala.  57. 

2.  At  an  adjourned  term,  which, 
though  continued  for  the  trial  of 
causes  on  a  particular  division  only, 
is  but  a  continuation  of  the  regular 
term,  the  court  has  power,  ex  mer.o 
motu,  to  vacate  an  erroneous  judj^ment, 
.rendered  during  the  regular  term,  in  a 

cause  on  another  division,  and  to  set 
down  the  cause  for  rehearing  at  the 
next  regular  term.     lb. 

3.  The  supreme  court  will  take 
original  jurisdiction  of  an  application 
by  a  member  of  the  house  of  repre- 
sentatives, for  a  mandamus  against 
the  speaker  of  the  house,  to  compel 
him  to  certify  to  the  comptroller  of 
public  accounts  the  amount  to  which 
the  petitioner,  as  a  member  of  said 
house,  is  entitled  for  mileage  or  per- 
diem  compensation.  Ex  parte  Pickett, 
24  Ala.  91. 

4.  The  appellate  jurisdiction  of  the 
supreme  court,  in  the  revision  of  final 
judgments  and  decrees  of  the  inferior 
courts,  is  derived  from  the  constitu- 
tion, and  is  not  restricted  by  the  statu- 
tory provisions  regulating  appeals, 
wliich  merely  prescribe  the  me^ns  by 
which  each  j^articular  case  is  brought 
under  the  pre-existing  jurisdiction 
of  the  court.  [Per  WALKERand  Stone, 
JJ. ;  while  Rice,  G.  J.,  held  that,  how- 
ever full  and  complete  might  be  the 
jurisdiction  conferred   by   the  consti- 


tution, the  public  policy  of  the  State 
required  that  that  jurisdiction  should 
not  be  exercised  in  favor  of  a  party 
who  did  notcomply  with  the  statutory 
requisitions.  Thompson  v.  Lea,  28 
Ala.  4.53. 

5.  Where  a  cause  was  regularly 
heard  before  a  special  statutory  court, 
(Code,  §  573.)  consisting  of  one  judge 
of  the  supreme  court  and  two  circuit 
judges,  and  was  by  them  reversed  and 
remanded  ;  and,  on  a  subsequent  day 
of  the  term,  before  the  minutes  of  the 
regular  court  were  signed,  two  mem- 
bers of  the  special  court,  in  the  ab- 
sence of  one  of  the  circuit  judges, 
granted  a  rehearing, — held,  (Stone,  J., 
alone  sitting,)  that  tlie  order  was  not 
void  for  want  of  jurisdiction.  Good- 
man cy  Mitchell  V.  Walker,  29  Ala.  444. 

As. to  the  matters  of  which  the  su- 
preme court  will  take  judicial  notice, 
see  Evide.nce. 

As  to  the  practice  in  the  supreme 
court,  see  Bill  of  Exceptioxs  ;  Error 
AXD  Appeal  ;  Mandamus  ;  aud,  Prohi- 
bition. 


COURT  AND  JURY. 

I.  Province  and  Duty  of  Court. 

II.  Province  and  Duty  of  Jury. 


I.  Province  and  Duty  of  Court. 

1.  It  is  the  peculiar  province  of  the 
court  to  construe  written  instruments, 
and  to  declare  their  legal  effect.  Long 
V.  Rogers,  19  Ala.  321  ;  Kidd  fy  Co.  v. 
Cromwell,  Haight  ^  Co.,  17  Ala."  6-18  ; 
Moore  V.  Leseur  and  Wife,  18  Ala.  606  ; 
Allen  V.  Harper,  26  Ala.  686  ;  Chamber- 
lain V.  Gaillard,  26  Ala.  505  ;  Magee  v. 
Doe  d.  Hallett  t^  Walker,  22  Ala.  699. 

2.  And  the  refusal  to  do  so,  wiien 
requested,  is  an  error  for  which  the 
judgment  will  be  reversed.  Long  v. 
Rodgers,  17  Ala.  540. 

3.  Whether  the  instrument  sued  on 
is  under  seal  or  not,  tliere  being  no 
explanatory'  parol  proof,  is  a  question 
to  be  determined  by  the  court  from 
the  instrument  itself.  Moore  v.  Leseur 
and  Wife,  18  Ala.  606. 

4.  The  construction  of  an  order  of 
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sale,  made  by  the  orplians'  court,  is  a 
question  for  the  court,  to  be  determin- 
ed from  an  inspection  of  tlic  record 
alone,  without  the  aid  of  extrinsic  evi- 
dence as  to  its  meaninj^.  Wijalt's 
Adiii'r  V.  Steele,  26  Ala.  G39. 

5.  The  sufficiency  of  parol  evidence, 
tending  to  show  that  a  person,  not  a 
party  to  the  record,  was  the  real  de- 
fendant in  the  action,  is  a  question 
for  the  jury,  which  the  court  cannot 
properly  assume  to  decide.  Tarlcton 
Sf  Pollard  v.  Jolmson,  25  Ala.  300. 

6.  When  the  boundary  lines  of  a 
grant ,  are   fixed  by  the  grant  itself,  it 

■is  the  duty  of  the  court  to  decide 
what  the  lines  are.  Magee  v.  Doe  d. 
Hallett  fy  Walker,  22  Ala.  699. 

7.  The  law-merchant  is  a  matter  for 
the  court  to  decide,  and  cannot  be 
proved  by  witnesses.  Jewell  v.  Center 
^  Co..  25  Ala.  498. 

8.  Where  the  admissibility  of  evi- 
dence depends  upon  the  existence  of 
a  preliminary  fact,  it  is  the  duty  of  the 
court  to  decide  whether  that  fact 
exists  ;  but  the  question  may,  at  the 
discretion  of  the  court,  be  submitted 
to  the  jury.  Scott  v.  Coxe's  Adm'rs,  20 
Ala.  294. 

9.  When  there  is  no  evidence  tend- 
ing to  prove  a  particular  fact,  the 
court  may  so  instruct  the  jury.  Knox 
V.  Fair,  17  Ala.  503  ;  also,  Jewell  v.  Cen- 
ter If  Co.,.25  Ala.  498. 

10.  But,  where  many  witnesses  are 
examined  orally,  and  the  facts  detail- 
ed by  them  are  numerous,  such  a 
charge  may  be  refused.  Knox  v.  Fair, 
17  Ala.  503. 

11.  When  a  cause  is  submitted  upon 
an  agreed  state  of  facts,  the  court  can 
only  decide  the  legal  questions  there- 
on arising,  and  will  not  infer  the  ex- 
istence of  other  facts  from  those  which 
are  admitted.  Bott  v.  McCoy  ^'  John- 
son, 20  Ala.  578. 

12.  The  existence  of  a  partnership 
is,  after  the  facts  are  ascertained,  a 
question  of  law  ;  but  nevertheless,  a 
witness,  cognizant  of  the  fact,  may 
state  it.  McGrew  ^  Harris  v.  Walker, 
17  Ala.  824. 

13.  Where  the  words  relied  on  to 
take  a  case  out  of  the  statute  of  limi- 
tations, amount  in  law  to  an  express 
promise,  the  court  may  instruct  the 
jury  as  to  the  legal  eifect  of  the  words. 
Evans  v.  Carey,  29  Ala.  99. 

33 


As  to  mixed  questions  of  law  and 
fact,  such  as  agency,  fraud,  intention, 
notice,  malice  and  probable  cause, 
vide  infra,  15-31. 

As  to  the  matters  of  which  the  court 
will  take  judicial  notice,  see  Evide.vce. 

P^or  similar  decisions,  arising  in 
criminal  cases,  see  same  title  in  Taut 
I,  pp.  36-37. 

II.  Province  and  Duty  of  Jury. 

14.  Adverse  possession  is  a  ques- 
tion of  fact  for  tife  decision  of  the 
jury.  Benje  v.  Creagh's  Adrn'rs,  21 
Ala.  151. 

15.  Agency  is  a  question  of  fact,  , 
which  falls  within  the  exclusive  prov- 
ince of  the  jury.  McClung's  Execu- 
tors V.  Spotswood,  19  Ala.  165  ;  McDon- 
nell V.  Branch  Bank  at  Montgomery,  20 
Ala.  313.  (But  see  McKenzie  v.  Stevens, 
19  Ala.  691,  where  it  is  said  to  be  a 
mixed  question  of  law  and  fact.) 

16.  Fraudulent  intention  is  a  ques- 
tion for  the  determination  of  the  jury. 
Thomas  v.Degraffenreid,  17  Ala.  602; 
Lanier  v.  Branch  Bank  at  Montgomery, 
18  Ala.  625  ;  Stokes  v.  Jones,  21  Ala. 
731. 

17.  But,  where  a  deed  is  fr-audulent 
on  its  face,  it  is  the  duty  of  the  court 
so  to  declare  it.  Johnson  v.  Thweait, 
18  Ala.  741. 

18.  And  where  the  bill  of  exceptions 
recites,  that  "it  was  exjoressly  proved 
that  the  conveyance  was  made  to  hin- 
der and  delay  the  grantor's  creditors," 
and  that  there  w^as  no  conflict  in  the 
evidence,  the  court  may  give  a  general 
charge  upon  the  effect  of  the  evidence. 
Stokes  V.  Jones,  21  Ala.  731. 

19.  And  where  fraud  in  the  execu- 
tion of  the  plaintiff's  deed  is  the  only 
defense,  but  no  evidence  is  offered 
tending  to  prove  fraud,  or  to  raise  a 
presumption  of  fraud,  the  court  may 
instruct  the  jury,  "that  the  matters  in 
proof  do  not  make  out  a  case  of  fraud." 
Hopkins  v.  Scott,  20  Ala.  179. 

20.  Where  the  facts  are  clear  and 
undisputed,  fraud  vel  non  is  a  pure 
question  of  law  for  the  determination 
of  the  court ;  but,  where  the  facts  are 
not  clear  and  indisputable,  or  where 
there  is  any  conflict  in  the  evidence, 
the  question  should  be  left  to  the  de- 
cision of  the  jury.  Upson  v.  Raiford, 
29  Ala.  188. 
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21.  Whether  a  payment  was  volun- 
tarily made  or  not,  is  a  question  of 
fact  for  the  determination  of  the  jury. 
Eicing  v.Ped:26  Ala.  413. 

22.  Whether  a  jjart}' abandoned  the 
possession  of  land,  or  merely  left  it 
animo  revertendi,  is  a  question  for  the 
determination  of  the  jury  ;  but  the 
court  may  decide  whether  or  not  the 
question  arises.  McCall  v.  Doe  d. 
Pyi/or,  IT  Ala.  533. 

23.  ^Vhether  the  acceptance  of  par- 
tial performance  is  intended  as  a  waiv- 
er of  the  entire  fulfillment  of  j\  contract, 
is  a  question  for  the  jury.  Wolfe  v. 
Parham,  18  Ala.  441. 

24.  In  an  action  on  a  penal  bond, 
wiiere  the  defendant  relies  on  satis- 
faction in  lieu  of  performance,  it  is 
for  the  jury  to  decide  whether  the 
thing  done  or  given  in  lieu  of  per- 
forniance  was  intended  and  accepted 
as  a  satisfaction.  Johnson  and  Wife  v. 
Co/livs.  20  Ala.  43.5. 

2.0.  Notice  is  a  question  of  fact  for 
the  determination  of  the  jnry.  Salt- 
marsh  V.  Bower  ^  Co.,  22  Ala.  221. 

26.  Whether  the  facts  are  sufficient 
to  put  a  purchaser  on  his  gnard,  and 
tlius  charge  him  with  implied  notice, 
is  a  question  for  the  jury.  Pritchettv. 
Mvnroe,  22  Ala.  501 . 

27.  In  an  action  against  an  endorser, 
it  is  the  province  of  the  jury  to  ascer- 
tain the  facts,  while  the  court  deter- 
mines their  legal  sufSciency  to  consti- 
tute notice.  Stanley  v.  Bank  of  Mobile, 
23  Ala.  652. 

28.  Whether  or  not  there  lias  been 
a  delivery  of  a  chattel,  is  a  question 
for  the  jury.  Thomas  •».  Degraffenreid, 
17  Ala.  602  ;  Nelson  v.  Iverson,  19  Ala. 
95. 

29.  What  is  a  reasonable  time  for 
the  completion  of  work,  nnder  a  con- 
tract which  specifies  no  time  for  the 
performance,  is,  generally  speaking,  a 
question  for  the  jury.  Drake  v.  Goree. 
22  Ala.  409. 

30.  What  constitutes  due  diligence, 
on  the  part  of  a  sherjflF,  in  collecting 
money  under  an  execution,  is  a  mixed 
question  of  law  and  fact.  Whitsett, 
Garner  If  Co.  v.  Slater,  23  Ala.  626. 

31.  In  an  action  for  malicious  prose- 
cution, the  facts  being  undisputed, 
proliaVile  cause  is  a  question  of  law 
for  the  decision  of  the  court;  but, 
where  facts  are  to  be  ascertained  from 


evidence  which  is  doubtful  or  conflict- 
ing, it  becomes  a  question  fur  the 
jury.  Ewivg  v.  Sanford,  19  Ala.  605  ; 
also,  Long  v.  Rodgers,  19  Ala.  321. 

32.  It  is  the  peculiar  province  of 
the  jury,  to  determine  whether  a  con- 
tract, consnmmatcd  on  Sunday,  was 
justified  by  the  necessity  of  the  case. 
Hooper  v.  Edwards,  18  Ala.  280. 

33.  Where  the  issue  involves  the 
application  of  the  proceeds  of  collate- 
ral securities  to  the  payment,  ^ro/a?(/k), 
of  several  debts,  the  amount  of  a  debt 
being  shown,  the  jury  may  ascertain 
from  it,  as  a  basis,  the  pro-rata  share 
to  which  it  is  entitled.  McKenzie  -c. 
Br.  Bank  at  Montgomery,  28  Ala.  606. 

34.  It  is  the  exclusive  province  of 
the  jury  to  determine  the  credibility 
and  sufficiency  of  the  evidence.  Wa- 
ters v.  Spencer,  22  Ala.  460  ;  Brooks  v. 
HMreth  ^ Moseley,  22  Ala.  469  :  Knight 
V.  Bell,  22  Ala.  198  ;  Whitsett,  Garner  ^ 
Co.  V.  Slater,  23  Ala.  626  ;  Wootfork's 
Admi-  V.  Sullivan,  23  Ala.  548  ;  'Tarle- 
ton  ^  Pollard  v.  Johnson,  25  Ala.  300  ; 
Freeman  v.  Scurlock,  27  Ala.  407;  3Ic- 
Kenzie  v.  Branch  Bank  at  Montgomery, 
28  Ala.  606  ;  Foust  v.  Yielding.  28  Ala, 
658  ;  McGonegal  v.  Walker.  23  Ala.  361  ; 
Hudson  ^  Stokes  v.  Weir  ^  7o/e.  29  Ala. 
294  ;  Cain  v.  Penix.  29  Ala.  374  ;  All- 
man  V.  Gann,  29  Ala.  240. 

35.  And  to  draw  an  inference  of 
fact.  Knight's  Adm'rs  v.  Vardeman, 
25  Ala.  262  ;  King  v.  Pope,  28  Ala.  602  ; 
Stanley  v.  Nelson,  28  Ala.  514  ;  Crum  v. 
Williams,  29  Ala.  446  ;  Lawler  v.  Nor- 
ris,  28  Ala.  675. 


COVENANT. 

I.  Consideration,  AND  Construction. 

II.  PERFORiFANCE.  AND  BrEACH. 

III.  Pleadings,  and  Evidence. 


I.  Consideration,  AND  Construction. 

1.  xi  covenant  between  heirs-at-law 
and  devisee,  by  which  the  latter,  in 
consideration  of  the  former  withdra^\•- 
ing  all  objections  to  the  proliate  of 
the  will,  agrees  that  they  shall  be  en- 
titled to  a  full  and  equal  participation 
in  the  estate,  as  if  the  testator   had 
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died  iiiteHtatc,  and  tliat  tlic  estate 
shall  be  divided  equally  anioiifz;  tliern, 
not  only  estops  the  devisee  from  as- 
serting his  title  as  such,  butjiasses  to 
tlie  lieiis  tiie  same  title  they  would 
liavB  taken  if  their  ancestor  liad  died 
intestate.     Bean  v.  Welsh,  11  Ah.  770. 

2.  A  covenant  between  partners,  on 
the  dissolution  of  the  firm,  by  which 
one  agrees  to  take  all  tiie  goods  and 
partnership  effects,  and  to  become 
eolel}'  responsible  for  the  outstanding 
debts,  is  not  one  of  indeiunity  nierel}', 
but  binds  him  to  discharge  his  co- 
partner, within  a  reasonable  time, 
from  all  liability  for  the  outstanding 
debts.  Hogan's  Executor  v.  Calvert, 
21  Ala.  194:  ;  Peacetf-t  Creditors  v. 
Pcacei/s  Adm'r,  27  Ala.  G83. 

3.  VVhei-e  the  owners  of  lands, 
through  which  a  railroad,  then  in  pro- 
cess of  construction,  would  probably 
pass,  joined  in  a  sealed  instrument,  by 
which,  in  consideration  of  one  dollar 
in  ])and  paid,  they  bargained,  sold 
and  conveyed  to  the  railroad  company, 
by  words  zn  prceseiiti,  "so  much  of  our 
[their]  lands  as  may  be  necessary  in 
tlie  construction  of  said  railroad," — 
held,  that  the  instrument,  although  it 
mig!it«ot  operate  as  a  conveyance  in 
fee  of  the  lands,  was  binding  as  a  cove- 
nant that  tlie  company  might  appro- 
priate so  much  of  any  part  of  the 
grantors'  land  as  might 'be  necessary 
for  tlie  construction  of  the  contempla- 
ted railroad.  Pollard  v.  Maddox,  28 
Ala.  321. 

4.  If  a  lessee  covenants  "to  repair 
and  deliver  up"  the  premises,  he  is 
bound  to  rebuild  in  case  of  loss  by 
fire  during  the  term  ;  but  a  covenant 
"to  deliver  up"  simply  imposes  an 
obligation  against  holding  over.  Nave 
V.  Berry,  22  Ala.  382. 

5.  A  covenant  for  a  good  title  to 
land  means  a  perfect  title  to  the  entire 
tract,  unaffected  by  any  gaps  in  the 
chain  of  title,  or  any  defect  or  out- 
standing incumbrance.  Smith  v.  Ro- 
bertson, 23  Ala.  312  ;  Burns  v.  Taylor, 
23  Ala.  2.0.5. 

6.  Where  a  contract  under  seal 
contained  the  following  provisions  : 
"Tiie  said  M.  covenants  and  agrees  to 
deliver  to  the  said  N.,  at  the  water's 
edge,  at  his  steam-mills  at  Cedar  Bluff, 
all  the  stocks  for  string  timber  for 
the  Memphis  Branch  Railroad,  agree- 


ably to  the  said  N.'s  contract  with  the 
engineer  of  said  road,  made  .January 
18th  ;"  tlie  stocks  to  be  of  a  specified 
size  and  quality,  and  "the  timber  to  be 
delivered  as  fast  as  required  for  saw- 
ing, (say,  one  hundred  stocks  per 
week,  more  or  less.)  And  the  said 
N.,  on  his  part,  covenants  and  agrees 
to  pay  the  said  M.,  when  the  above 
contract  shall  have  been  faithfully  com- 
plied witii,  at  the  following  rates, 
to-wit,  forty-five  cents  per  stock,  and 
that  he  will  make  his  payments  in  the 
following  manner,  that  is  to  say,  on  tlie 
20th  day  of  every  month,  during  the 
progress  of  this  contract,  he  will  pay 
seventj'-five  per  cent,  of  the  relative 
value  of  such  timber  as  maj'  be  deliv- 
ered, until  the  whole  of  the  timber 
herein  contracted  for  shall  have  been 
delivered  agreeably  to  contract,  when 
the  balance  shall  be  forthwith  paid." 
Held,  that  the  weekly  delivery  by  M., 
at  the  specified  place,  from  the  date  of 
the  contract  until  the  next  20th  day  of 
the  month,  of  such  a  number  of  stocks, 
not  exceeding  one  hundred  per  week, 
as  was  necessary  to  afi'ord  constant 
employment  to  N.'s  steam-mills,  during 
the  usual  working  hours  of  each  day 
of  the  week,  was  a  condition  precedent 
to  N.'s  liability  to  pay,  and  that  his 
failure  to  perform  this  condition  vest- 
ed an  immediate  right  of  action  in  N. 
Nesbitt  V.  McGehee,  2C  Ala.  748. 

7.  An  agreement  under  seal,  where- 
by several  creditors,  at  the  reqrest  of 
their  common  debtor,  covenant  and 
promise  to  grant  indulgence  on  their 
respective  debts,  and  to  forbear  suit 
for  the  term  of  two  years,  and  that 
the  debtor  shall  be  discharged  from 
the  demand  of  any  creditor  who  may 
violate  the  agreement,  is  without  con- 
sideration, and  constitutes  no  defense 
to  an  action  bv  one  of  the  creditors. 
Keep  V.  Kelly  ^  Levin.  29  Ala.  322. 

8.  A  covenant  which  is  not  the 
foundation  of  the  suit,  but  which  is 
set  up  as  a  defense,  does  not  imjiort  a 
consideration,     lb. 

9.  The  legal  effect  of  a  covenant  can- 
not be  varied  by  a  contemporaneous 
parol  agreement.  Holley  v.  Younge. 
27  Ala.  204. 

For  analogous  decisions,  see  Bonds. 
p.  448  ;  CoNTKACTS,  p.  486. 
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IL  Performance,  and  Breach. 

10.  AVheii  no  time  is  limited  for  the 
performance  of  a  covenant,  it  must 
be  performed  within  a  reasonable 
time.     Allen  v.  Greene,  19  Ala.  34. 

11.  A  covenant  of  seizin  is  broken  as 
soon  as  it  is  made,  if  the  covenantor 
tlien  liad  no  title  to  the  estate  granted. 
Amhrson  v.  Knox,  20  Ala.  1.56. 

12.  An  unqualified  covenant  against 
incumbrances  is  broken  by  the  exis- 
tence, at  the  time  of  its  execution,  of 
an  outstanding  incumbrance  ;  biit,  if 
the  covenant  merely  extends  to  quiet 
enjoyment  against  incumbrances,  then 
it  is  broken  only  by  an  entry,  expul- 
sion from  the  premises,  or  some  dis- 
turbance in  the  possession.     lb. 

13.  An  outstanding  right  of  dower, 
whether  perfect  or  inchoate,  is  an  in- 
cumbrance upon  the  title,  which  ren- 
ders it  defective.  McLemore  v.  Mab- 
fton,  20  Ala.  137  ;  Thr.asher  ^'  Mitchell 
V.  Piiickard's  Heirs,  23  Ala.  616. 

14.  Although  the  courts  will  not 
require  the  performance  of  every 
minute  particular  of  a  condition  pre- 
cedent, unless  its  full  and  exact  per- 
formance is  part  of  the  essence  of  the 
c:>utract ;  yet,  where  the  execution  of 
a  trust  deed  is  a  condition  precedent 
to  the  payment  of  money  secured  by 
a  penal  bond,  the  obligor  has  a  right 
to  insist  on  the  complete  execution  of 
tUe  trust,  before  be  can  be  hehl  liable 
on  his  bond.  Rives  v.  Baptiste,  25  Ala. 
382. 

15.  The  doctrine  in  relation  to  par- 
tial performance  of  mutual  covenants, 
wlrich  go  to  a  part  of  the  considera- 
tion on  both  sides,  wliere  the  part 
unperformed  can  be  compensated  in 
damages,  has  no  application  to  such 
penal  bond.     lb. 

See,  also.  Bonds,  20-32,  p.  450  ; 
CoNXfiACTS,  181-200,  p.  502. 

III.  Pleadings,  and  Evidence. 

16.  A  stranger  cannot  sue  upon  a 
deed,  containing  covenants  between 
the  parties  only,  although  it  ma)'  con- 
tain an  express  covenant  for  his  bene- 
fit. Douglass  If  Easton  v.  Branch  Bank 
at  Mobile,  19  Ala.  659. 

17.  The  State  Bank  may  sue,  in  its 
own  name,  on  a  lease  of  its  real  estate, 
when  the  rent  is  reserved   to   it,  al- 


though the  demise  is  in  the  name  of 
the  assistant  commissioner.     lb. 

1 8.  In  an  action  on  a  lease  for  years, 
to  recover  rent,  it  is  not  necessary  to 
aver  that  the  defendant  entered  upon, 
or  took  possession  of  the  premises. 
lb. 

19.  In  an  action  on  a  covenant  of 
seizin,  the  breach  may  be  as  general 
as  the  covenant.  Anderson  v.  Knox,  20 
Ala.  156. 

20.  In  an  action  for  a  breach  of  the 
implied  covenant  created  by  the 
words  "grant,  bargain  and  sell,"  (Clay's 
Digest,  156,  §  31,)  it  is  necessary  to 
aver  that  the  title  has  failed  in  conse- 
quence of  some  act  of  the  grantor. 
Griffin  V.  Reynolds,  17  Ala.  198. 

21.  In  an  action  on  a  covenant  of 
warranty  of  title,  it  is  necessary  to 
aver  that  the  plaintifi"  has  been  evict- 
ed, or  has  yielded  up  the  possession, 
under  a  paramount  title.     lb. 

22.  A  plea,  denying  that  the  plaintiff 
has  lost  the  possession  of  the  land, 
and  averring  that  he  still  retains  it,  is 
good  in  bar  of  such  action.     lb. 

23.  When  a  covenant  is  varied  by 
a  subsequent  valid  covenant,  a  recove- 
ry cannot  be  had  under  a  declaration 
which  sets  out  the  first  covenant  and 
its  breach  ;  and  if  the  declaration  sets 
up  both  covenants,  with  an  appropri- 
ate breach,  a  plea  of  performance  as 
to  the  original  obligations,  not  noticing 
the  additional  obligations  created  by 
tlie  second  covenant,  is  demurrable. 
Nesbilt  V.  McGehee,  26  Ala.  748. 

24.  A  cause  of  action,  accruing  from 
a  breach  of  covenant,  cannot  be  dis- 
charged by  any  act  short  of  a  release, 
or  the  acceptance  of  something  in  sat^ 
isfaction.     lb. 

25.  In  an  action  on  a  covenant  of 
seizin  or  against  incumbrances,  if  the 
plaintiff  has  bought  hi  an  outstanding 
title  or  incumbrance,  he  is  entitled  to 
recover  the  reasonable  j^rice  fairly 
and  necessarily  paid  for  it.  Anderson 
V.  Knox,  20  Ala.  156. 

26.  But  the  amount  paid  by  him 
for  such  outstanding  title  or  incum- 
brance is  not,  per  ae,  evidence  of  its 
value,     lb. 

27.  The  fact  that  he  offered  to  prove 
the  reasonableness  of  the  price  paid 
by  him,  and  was  prevented  by  an  ob- 
jection on  the  part  of  the  defendant, 
which  Avas  sustained  by  the  court,  does 


Part  IV.] 


CUSTOM. 


117 


not  justify  the  jury  in  actinj^  witliout 
proof,  or  in  considering  tliat  as  evi- 
dence which  would  be  otlierwise  in- 
competent,    lb. 

28.  In  an  action  for  a  breach  of  cove- 
nant of  title,  evidence  of  the  fact  tliat, 
at  the  time  the  deed  was  executed, 
the  purchaser  himself  was  in  posses- 
sion of  the  land  as  tenant  of  an  ad- 
verse holder,  is  not  admissible  for  the 
verulor,  since  he  is  not  relieved  from 
liability  to  make  good  his  covenant  by 
the  fact  that  such  adverse  holding  was 
known  to  both  parties.  Abernalhy  v. 
Boazman,  24  Ala.  189. 


CUSTOM. 

1.  Proof  of  a  custom  among  com- 
mission-merchants, as  to  the  rate  of 
commissions  for  accepting  and  ad- 
vancing, is  admissible,  to  show  the 
implied  agreement  between  parties 
contracting  in  reference  to  their  busi- 
ness, and  the  reasonableness  of  the 
charge.  Brown  v.  Harrison  ^  Robinson, 
17  Ala.  774. 

2.  When  it  is  shown,  or  may  fairly 
be  presumed,  that  the  parties  to  a 
polic}'  of  insurance  contracted  with 
reference  to  a  custom  existing  in  the 
city  where  they  did  business,  and 
where  the  policy  was  effected,  the 
general  law  must  give  way  to  the 
custom.  Fulton  Insurance  Co.  v.  31il- 
ner,  Ttnsley  ^  Co.,  23  Ala.  420. 

3.  It  is  not  essential  to  the  validity  of 
a  custom,  regulating  the  assessment  of 
damages  in  cases  of  partial  loss  on 
insured  goods,  that  it  should  extend 
to  the  whole  State  :  it  is  sufficient  that 
it  is  generallj"  known  and  acted  on  in 
the  port,  city  or  town  where  the  poli- 
cy is  effected.     lb.     • 

4.  The  custom  in  the  city  of  Mobile, 
as  to  the  mode  of  adjusting  damages 
in  cases  of  partial  loss  under  valued 
policies,  (which  is,  to  pay  the  differ- 
ence between  the  sales  price  of  the 
injured  article  and  the  price  stipulat- 
ed in  the  policy,)  is  valid.     lb. 

5.  Every  usage  of  trade,  so  well 
settled,  or  so  generally  known,  that  all 
persons  engaged  in  that  trade  may 
fairly  be  presumed  to  have  contracted 
with  reference  to  it,  is  regarded  as 
forming  part  of  evei-y  policy  designed 


to  prot!!ct  risks  in  that  trade,  utdcss 
})y  th(;  ex[)res8  terms  of  the  policy,  or 
by  necessary  imi)lication.  s\ich  infer- 
ence is  repelled.  Mobile  Marine  Dork 
^'  Multial  Insurance  Co.  v.  McMillan  if 
Son,  27  Ala.  77. 

G.  A  custom  to  pay  pro  rata,  under 
an  entire  contract  of  liiring,  if  the 
slave  does  not  work  the  full  term,  is 
not  valid.     Pettij-v.  Gai/le,  25  Ala.  472, 

7.  Evidence  of  a  custom,  as  to  the 
right  of  a  consignee  to  sell  goods  to 
meet  his  acceptance  for  tlie  consignor, 
held  too  vague  and  indefinite,  both  as 
to  the  time  and  the  place  of  its  exis- 
tence, to  control  a  particular  contract. 
Jeivellv.  Center  if  Co.,  2.")  Ala.  498. 

8.  When  the  evidence  of  a  custom 
is  conflicting,  it  should  be  left  to  the 
jury  to  determine  whether  the  custom 
is  proved  ;  but,  where  the  only  evi- 
dence is  the  testimony  of  one  witness, 
which,  not  restricting  the  custom  to 
any  particular  time  or  place,  tends  to 
prove  the  law-merchant  to  be  different 
from  what  it  really  is,  the  court  may 
instruct  the  jury  that  there  is  no  evi- 
dence of  custom  before  them.     lb. 

9.  It  cannot  be  laid  down,  as  a  posi- 
tive rule,  that  more  than  one  witness 
is  required  to  prove  the  existence  of 
a  custom,  before  it  can  become  an 
element  of  contracts  ;  consequently,  a 
charge  upon  the  requisites  of  a  cus- 
tom, the  existence  of  which  is  proved 
by  oidy  one  witness,  cannot  be  con- 
sidered abstract.  Partridge  v .  Forsyth, 
29  Ala.  200. 

10.  Evidence  of  a  local  custom  is 
admissible,  to  supply  details  in  a  con- 
tract, whether  oral  or  written,  as  to 
which  the  contract  itself  is  silent  ;  or, 
to  show  that  provincialisms,  and  tech- 
nicalities of  science  and  commerce, 
have  acquired  a  known,  fixed,  and 
definite  meaning,  different  from  their 
ordinary  import ;  or,  where  such  tech- 
nicalities, unexplained,  are  susceptible 
of  two  or  more  reasonable  construc- 
tions.    Barlov:  v.  Lambert.  28  Ala.  704. 

11.  But  it  cannot  be  received,  to 
contradict  any  positive  requirement  of 
the  law,  any  principle  of  public  policy, 
or  an  express  contract,  whether  oral 
or  written  ;  nor  to  give  plain  and  ini- 
ambiguous  words  and  phrases  a  mean- 
ing difterent  from  their  natural  im- 
port; consequently,  it  cannot  be^  re- 
ceived, to  show  that  a  stipulation  in  a 
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contractor  hiring,  that  the  hirer  should 
"lose  the  negro's  lost  time,"  "related 
to  time  lost  by  sickness  or  running 
away,  and  not  to  time  lost  in  conse- 
quence oF  the  negro's  death."     lb. 

12.  Where  a  railroad  company  gives 
a  receii)t  for  freight,  "to  bu  delivered 
to  Iv.  R.  agent"  at  tiie  terminus  of  the 
road  ;  an(l  the  agent  there  deposits  it 
in  a  warehouse  not  belonging  to  the 
company,  evidence  of  its  custom  to 
deposit  freight  in  that  warehouse  is 
admissible  for  the  company,  when 
sued  for  the  loss  of  the  cotton.  Ala. 
^  Tcnn.  Rhers  Railroad  Co.  v.  Kidd, 
29  Ala.  221. 

13.  In  ascertaining  the  value  of 
rents,  in  the  master's  office  in  chancery, 
proof  of  a  custom  to  receive  a  part  of 
the  crop  as  compensation  for  rent, 
should  not  be  received.  Brantley  v. 
Gunn,  29  Ala.  387. 


DAMAGES. 

I.  Ix  Actions  for  Torts. 

1.  Against  Officers. 

2.  Li  Detinue. 

3.  In  Trespass,  for   Injuries  to  the 
Person,  or  Personal  Properly. 

4.  In   Trespass   to    Try  Indies,  and 
Quare  Clausum  F regit. 

5.  In.  Trover. 

6.  For  Malicious  or  Wrongful  At- 
tachment or  Injunction. 

7.  For  Other  Injuries. 

II.  In  Actions  ox  Contracts. 

1.  Bills  of  Exchange,  and  Promis- 
sory Notes. 

2.  Contracts  for   Performance    of 
Services. 

3.  Saleand  Warranty  of  Personalty . 

4.  Sale  of  Realty. 

in.  On  Error,  or  Appeal. 
IV.  Liquidated   Damages^  and  Pex- 
ALry. 


I.  Ix  Actions  for  Torts. 
1.  Against  Officers. 
1.  lu   an   action  against   a   county 


clerk  or  treasurer,  on  his  official  bond, 
a  recovery  can  only  be  had  for  injuries 
necessarily  affecting  the  rights  of  tlie 
party  for  whose  use  tliesuit  is  brought. 
Brooks  V.  Governor,  17  Ala.  606  ;  Wil- 
son V.  Cantrell,  19  Ala.  642. 

2.  If  the  county  clerk  fails  to  take 
sufficient  security,  when  tendered  by 
the  plaintiff  in  error,  and  yet  certifies 
the  bond  as  valid  to  the  supreme 
court,  wiiere  the  judgment  is  affirmed 
on  certificate  ;  and  tiie  judgment  is 
afterwards  perpetually  enjoined  in 
chancery,  on  account  of  the  clerk's 
want  of  authority  in  filling  up  the 
bond, — he  is  liable,  in  an  action  on 
the  case,  for  the  amount  of  the  origi- 
nal judgment,  with  interest  tliereun, 
and  for  necessary  costs,  expended  in 
good  faith,  in  the  defense  of  the  chan- 
cery suit.  Williams  v.  Hart,  17  Ala.' 
102. 

3.  Whether  he  is  liable,  also,  for 
the  ten  per  cent,  damages  to  wiiich,  if 
the  bond  had  been  valid,  the  plaintiff 
would  have  been  entitled  on  the  affirm- 
ance of.  the  judgment  in  the  supreme 
court,  quare?     lb. 

4.  In  an  action  on  the  case  against 
a  deputy  clerk,  for  negligence  and  un- 
skillfulness  in  the  performance  of  his 
duties,  whereby  his  principal  is  ex- 
posed to  a  suit  for  damages,  whether 
tiie  recovery  should  be  for  only  nomi- 
nal damages,  where  the  suit  is  insti- 
tuted before  the  consequent  injury 
is  developed,  or  for  tiie  probalde 
prospective  damages,  qucere  ?  Snedicor 
V.  Davis,  17  Ala.  472. 

5.  In  an  action  against  a  sheriff,  for 
failing  to  return  or  make  the  money 
on  an  execution,  the  amount  of  the 
execution  is  the  measure  of  damages, 
notwitlistanding  the  defendant  may 
have  continued  entirely  solvent. 
Evans  V.  Governor,  18  Ala.  6.o9. 

6.  Under  the  act  of  1848,  (Session 
Acts  1847-8,  p.  95,)  the  penalty  is 
twentj^  per  cent,  on  the  amount  of  the 
execution.  Huggins  v.  Powell,  19  Ala. 
129. 

7.  Under  the  act  of  1820,  (Clay's 
Digest,  p.  244.)  which  remains  in  full 
force  as  to  all  defaults  occurring  ]n-ior 
to  the  passage  of  the  act  of  1848,  tax- 
collectors  are  subjected  to  a  ])enalty 
of  fitteen  per  cent.,  with  interest,  on 
the  amount  of  their  default.  Walker 
V.  Chapman,  22  Ala.  116. 
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2.  In  Detinue. 


8.  In  detinue  for  a  slave,  the  annual 
liire  is  tlie  measure  of  damages  ;  but 
interest  cannot  be  allowed  on  the  hire. 
Fralic/c  v.  Presley  and  Wife,  29  Ala. 
457. 

9.  If  the  damages  are  not  proved, 
a  nominal  sum  only  should  be  given  ; 
consequent!}',  it  is  error  to  instruct 
the  jury,  that  they  might,  in  tlie  ab- 
sence of  proof  as  to  tlie  value  of  the 
hire,  give  interest  on  the  agreed  value 
of  the  slave  by  way  of  damages.  Mil- 
ter V.  Jones^  AdmW,  26  Ala.  247. 

10.  If  the  plaintiff,  by  giving  the 
etatutorj'  boi:^ds,  causes  the  possession 
of  the  slaves  to  be  taken  from  the  de- 
fendant, and  turned  over  to  himself, 
the  jury  aie  autliorized,  (Session  Acts 
1847-8,  p.  82.)  on  finding  a  verdict 
for  the  defendant,  to  assess  the  dam- 
ages and  value  of  the  slaves.  Rowan 
V.  Hutchisson,  27  Ala.  328. 

11.  A  bailee,  failing  to  return  the 
properly  at  the  termination  of  the 
bailment,  is  liable  for  damages  without 
a  special  demand.  Lay's  Executor  v. 
Lawson's  Adm'r,  23  Ala.  377. 

12.  If  the  husband  comes  into  pos- 
session, by  marriage,  of  a  slave  be- 
longing to  the  estate  of  a  decedent, 
which  the  administrator  had  gratuit- 
ously loaned  to  the  wife  dum  sola,  he 
is  liable  both  for  his  own  detention 
and  that  of  his  wife  before  marriage  ; 
and  if,  on  his  death  before  suit 
brought,  the  slave  comes  to_  the  pos- 
session of  his  executor  as  assets,  the 
latter  is  liable,  without  a  previous  de- 
mand, both  for  his  own  detention  and 
that  of  his  testator.     S.  C,  24  Ala.  184. 

As  to  the  damages  in  an  action  on  a 
detinue  bond,  vide  infra,58,  59. 

3.  In    Trespass,  for  Injuries  to  the  Per- 
son, or  Personal  Property. 

13.  In  a  civil  action  for  an  assault 
and  battery,  it  being  shown  that  one 
of  the  defendants  prevented  a  third 
person  from  interfering,  the  simulta- 
neous declarations  of  such  third  per- 
son, tending  to  show  that,  instead  of 
separating  the  combatants,  he  was 
about  to  participate  in  the  fight,  are 
admissible  evidence  in  mitigation  of 
damages.  Watkins  v.  Gaston,  17  Ala. 
662. 


14.  It  being  shown  that,  at  the  tirno 
of  the  assault,  the  plaintiff  cursed  tlie 
defendant,  and  was  in  the  act  of  rising 
from  his  chair,  with  a  stick  in  his  hand, 
threats  made  b}'  him  against  the  de- 
fendant within  the  preceding  week  or 
ten  days,  and  communicated  to  the 
latter,  are  admissible  evidence,  as 
tending  to  show  the  motive  of  the  de- 
fendant's act.     lb. 

15.  When  it  becomes  a  material 
question  whether  the  defendant  in- 
flicted more  personal  injury  on  the 
plaintiff  than  was  necessary  to  pro- 
tect his  close  against  the  latter's  at- 
tempt to  enter  it,  the  plaintiff's  dec- 
larations, made  some  time  previous 
to  the  assault,  but  not  communicated 
to  the  defendant,  showing  an  angry 
state  of  feeling  between  them  con- 
cerning their  respective  claims  to  the 
possession  of  the  close,  are  admissi- 
ble evidence  for  the  defendant.  Rid- 
dle V.  Brown,  20  Ala.  412. 

16.  The  plaintiff  having  been  wound- 
ed on  the  side,  breast,  head  and  neck, 
he  may  prove  that,  about  two  yeara 
after  the  commission  of  the  assault, 
"when  in  the  field  of  his  father,  he  lay 
down  under  a  tree,  and  complained 
that  his  head,  neck  and  back  hurt 
him."  (Stone,  J.,  dissenting.)  Phillips 
V.  Kelly,  29  Ala.  628. 

17.  The  defendant  cannot  be  allowed 
to  prove,  in  mitigation  of  damages, 
that  he  has  been  indicted,  convicted, 
and  fined  for  the  same  assault  and 
battery,     lb. 

18.  In  an  action  to  recover  damages 
for  injuries  inflicted  on  a  slave,  a  wit- 
ness for  plaintiff  testified,  that  defend- 
ant and  one  R.  were  chasing  the  slave 
as  a  runaway,  with  a  pack  of  trained 
dogs  belonging  to  the  defendant  ;  that 
he  heard  the  report  of  a  gun  or  pistol 
in  the  direction  the  dogs  were  trail- 
ing, and,  when  he  reached  a  certain 
fence,  defendant  came  up  to  him,  from 
a  swamp  on  the  opposite  side  of  the 
field,  and  told  him,  "that  he  came  up 
with  the  negro  in  the  field,  on  horse- 
back ;  that  the  negro  turned  on  him 
with  a  large  stick  ;  that  he  retreated 
to  keep  out  of  the  way  of  the  negro, 
who  said  he  would  die  before  he  would 
be  taken  ;  that  he  went  to  R.,  got  his 
pistol,  pursued  the  negro  to  the 
swamp,  came  up  near  to  him, and  shot 
him  just  as  the  negro  was  turning  on 
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him."  Held,  that  defendant's  declara- 
tion to  said  R.,  at  the  time  of  .getting 
the  pistol,  and  explanatory  thereof, 
was  admissible  evidence  for  him. 
Dcaring  v.  Moore,  26  Ala.  586. 

19.  An  action  lies  for  an  injury  to  a 
dog,  witliout  showing  that  he  had  pe- 
cuniary value,  since  the  law  implies 
that  some  damage  is  sustained  from 
every  wrongful  injury  to  property. 
Parker  v.  Mise,  27  Ala.  480. 

20.  In  an  action  for  taking  and  car- 
rying off  slaves,  the  court  charged  the 
jury,  "that,  if  they  found  for  the  plain- 
tiff, the  measure  of  damages  would  be 
the  highest  value  of  the  slaves  at  any 
time  between  the  taking  and  the  trial  ; 
that  they  might,  in  addition  to  this 
value,  allow  interest  thereon,  or  might 
look  to  the  value  and  hire  as  some 
guide  in  coming  to  a  conclusion,,  but 
were  not  bound  by  them."  /feW,  that 
the  charge  was  not  erroneoiis.     lb. 

21.  In  an  action  for  taking  and  with- 
holding several  hired  slaves,  plaintiff 
cannot  be  allowed  to  prove,  that  he 
had  prepared  for  cultivation  a  larger 
tract  of  land  than  his  other  negroes 
could  cultivate,  and  had  procured 
horses  to  cultivate  said  land,  proven- 
der to  feed  them,  and  a  necessary 
supply  of  provisions  for  the  negroes  ; 
and  that,  by  reason  of  losing  the  ser- 
vices of  the  hired  slaves,  some  of  his 
horses  were  idle  during  the  year,  and 
he  was  compelled  to  leave  a  portion 
of  the  land  uncultivated.  Such  dam- 
age is  not  the  natural  and  proximate 
consequence  of  the  tortious  act  com- 
plained of.  Burton  v.  Holley,  29  Ala. 
318. 

22.  Whenever  the  tortious  act  is 
aQcompanied  with  circumstances  of 
aggravation,  exemplary  damages  are 
allowable.  Bearing  v.  Moore,  26  Ala. 
586  ;  Parker  v.  Mise,  27  Ala.  480 ;  Ro- 
berts V.  Heim,  27  Ala.  678  ;  Hair  v. 
Little,  28  Ala.  236.     ( Vide  infra,  29.) 

23.  In  an  action  against  two,  who 
are  shown  to  have  acted  in  concert, 
if  the  evidence  justifies  exemplary 
damages  against  one,  the  other  is  lia- 
ble to  the  same  extent.  Hair  v.  Little, 
28  Ala.  236. 

4.  In  Trespass  to  Try  Titles,  and  Quare 
Clausum  Fregit. 

24.  In   trespass   to   try    titles,   the 


plaintiff  is  entitled  to  recover  damages 
for  the  rents  accruing  up  to  the  time 
of  the  verdict ;  consequently,  the  judg- 
ment is  conclusive  of  the  fact  that 
they  were  recovered.  Shumake  v. 
Nelms'  AdmW,  25  Ala.  126. 

25.  In  such  action,  if  no  claim  or 
suggestion  for  improvements  is  made 
by  the  pleadings,  the  defendant  has 
no  right  to  offer  evidence  as  to  the 
value  of  his  improvements.  Stephens 
V.  Westwood,  25  Ala.  716. 

26.  The  value  of  an  orchard  is  to 
be  estimated  with  reference  to  what 
it  is  "worth  to  the  premises  in  its 
growing  state.  Mitchell  v.  Billingsleij, 
17  Ala.  391. 

27.  The  actual  value  of  growing 
timber  is  not  its  supposed  worth  to 
the  owner,  but  the  price  for  which  it 
would  sell  at  the  time  in  the  neigh- 
borhood in  which  it  is  situated,  hey 
V.  McQueen,  17  Ala.  408. 

28.  In  ascertaining  the  injury  to 
lands  from  clearing,  the  inquiry  is 
limited  to  the  effect  on  the  market 
value  of  the  land  at  the  time  of  the 
clearing  :  deterioration  from  cultiva- 
tion ofthe  soil,  although  it  might  enter 
as  an  element  into  the  value  of  the 
use  and  occupation,  is  too  remote  to 
be  considered  the  legal  consequence 
of  the  act  of  felling  the  timber.  Brant- 
ley V.  Gunn,  29  Ala.  387. 

29.  Whenever  the  tortious  act  was 
accompanied  with  circumstances  of 
aggravation,  exemplary  damages  may 
be  given.  Mitchell  v.  Billingsley,  17 
Ala.  391  ;  Ivey  v.  McQueen,  17  Ala. 
488.     (Vide  supra,  22.) 

5.  Li  Trover. 

30.  The  measure  of  damages,  in 
trover,  is  the  value  of  the  goods  at 
the  time  ofthe  conversion,  or  at  any 
time  intervening  between  the  conver- 
sion and  the  trial,  with  interest  there- 
on. Ewing  V.  Blount,  20  Ala.  694  ; 
Jenkins  v.  McConico,  26  Ala.  213  ;  Wil- 
liams V.  Crum,  27  Ala  468. 

31.  But  this  rule  only  applies,  where 
the  plaintiff  has  not  regained  his 
property  :  if  he  has  regained  the  pos- 
session, he  is  onl}'  entitled  to  recover 
damages  equal  in  value  to  the  use  or 
service  of  the  goods,  with  compensa- 
tion for  any  injurj'  done  to  them,  and 
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incurred  in  reg'ainiiig  the  posscKKion 
otherwise  tlian  by  8uit  atUiw.  (Ligon, 
J.,  dissenting,  liehl  '  tliat,  wlien  the 
property  is  regiiiiied  i)cn(]i!ij^  the  suit, 
and  its  vahieis  tlien  unini-paired,  Judg- 
ment should  go  against  the  defend- 
ant only  for  the  interest.)  Ewing  v. 
Blount,  20  Ala.  G94. 

32.  There  are  eases  to  which  the 
general  rule  has  no  application,  and 
in  which  the  equity  of  the  case  is 
allowed  to  mitigate  the  damages. 
Williams  v.  Crum,  27  Ala.  4G8. 

33.  In  an  action  brought-by  an  ad- 
ministrator, against  a  voluntary  pur- 
chaser from  an  executor  de  son  tort, 
the  defendant  cannot  show,  in  mitiga- 
tion of  damages,  that  the  executor  de 
son  tort,  since  his  purchase,  has  paid 
debts  which  the  administrator  was 
bound  to  pay  in  due  course  of  admin- 
istration. Carpenter  v.  Going,  20  Ala. 
587. 

34.  Whether  the  executor  de  son 
tort  himself,  when  sued  by  the  right- 
ful administrator,  can  show  such  pay- 
ments in  mitigation  of  damages,  quare  7 
lb. 

35.  Whether  the  death  of  one  of 
several  co-plaintiffs  pending  the  suit, 
with  the  failure  to  make  his  personal 
representative  a  party,  affects  the 
amount  of  the  recovery,  see  Powell  v. 
Glenn;  21  Ala.  458. 

6.  For  Malicious  or   Wrongful  Attach- 
ment or  Injunction. 

36.  If  an  attachment  is  sued  out 
against  a  merchant,  on  the  ground  of 
fraud,  the  injury  to  his  credit  and  busi- 
ness constitutes  a  legitimate  ground 
of  recovery,  in  an  action  on  the  case. 
Goldsmith,  Forcheimer  Sf  Co.  v.  Picard, 
27  Ala.  142. 

37.  The  loss  of  probable  profits 
consequent  upon  the  seizure  of  his 
goods  under  the  attachment,  although 
it  does  not  furnish  the  measure  of 
damages, is  a  circumstance  for  the  con- 
sideration of  the  jury,  in  arriving  at 
a  correct  conclusion  as  to  the  injury 
sustained.  Donnell  v.  Jones,  17  Ala. 
689. 

38.  The  costs  of  the  justice's  court, 
before  whom  the  attachment  was  re- 
turnable, are  recoverable  as  a  part  of 
the  damages  actually  sustained  ;'  but 
the  costs  of  the  circuit  court,  to  which 


tlie  defendant  removed  the  case  by 
api)eal,  cannot  be  recovered,  when  it 
ajjpcars  that,  after  there  filing  his 
pleas,  he  witlidrew  them  for  a  valu- 
able consideration  i)aid  hirn  by  the 
plaintiff  in  attachment,  and  suffered 
judgment  by  nil  dicit.  Seay  v.  Green- 
wood, 21  Ala.  491. 

39.  The  costs  of  the  original  suit,  to 
which  the  attachment  was  anc^illar}', 
constitute  no  part  of  the  plaintiff's 
damages.      White  v.  W yleij,  11  Ala.  IfJl. 

40.  Reasonable  and  necessary  coun- 
sel fees,  expended  or  incurred  in  the 
defense  of  the  attachment  suit,  may 
be  proved  and  considered  in  the  as- 
sessment of  damages  caused  by  the 
vexatious  suing  out  of  the  writ.  Mar- 
shall V.  Betner,  17  Ala.  832. 

41.  They  are  equally  recoverable, 
where  the  action  is  brought  for  the 
wrongful  suing  out  of  the  writ.  Seay 
V.  Greenwood,  21  Ala.  491. 

42.  Where  an  attachment  against 
one  partner  is  levied  on  the  goods  of 
the  partnership,  and  the  other  part- 
ner, after  recovering  the  goods  in  a 
claim  suit  under  the  statute,  brings  an 
action  on  the  case  against  the  plaintiff 
in  attachment,  counsel  fees  paid  by 
him  in  the  claim  suit  may  be  taken 
into  consideration  by  the  jury  in  as- 
sessing his  damages.  Roberts  v.  Helm, 
27  Ala.  678. 

43.  Evidence  of  the  plaintiffs  gene- 
ral credit  and  reputation  is  not,  it 
seems,  admissible  for  him,  until  it  has 
been  assailed.  Goldsmith,  Forcheimer 
^  Co.  V.  Picard,  27  Ala.  142.  (As  to 
the  admissibility  of  evidence  of  char- 
acter in  other  cases,  vide  infra,  60-62.) 

44.  Yindictive  damages  are  recov- 
erable, \vhen  the  action  is  founded  on 
the  malicious  and  vexatious  suing  out 
of  the  writ.  Marshall  v.  Betner,  17 
Ala.  S32  ;.  Seay  V.  Greemvood,  21  Ala. 
491 ;  Roberts  v.  Heim.  27  Ala.  678.    " 

45.  Where  the  attachment  was  sued 
out  as  ancillary  to  an  action  against 
the  plaintiff,  as  endorser  of  a  promis- 
sory note,  on  which  suit  had  previous- 
ly been  instituted  against  the  maker, 
with  a  return  of  non  est  inventus,  the 
proceedings  in  the  suit  against  the 
maker,  although  not  sufficient  to  fix 
the  liability  of  the  endorser,  are  ad- 
missible evidence  in  mitigation  of 
damages.     White  v.  Wyley,  17  Ala.  167. 

46.  Where  the  attachment  was  sued  . 
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out  by  tlie  defendant  as  agent  of 
another,  he  may  show,  in  mitigation 
of  damages,  that  he  was  plaintiff's 
surety  on  a  sta3'-bon(I  in  the  original 
suit,  and  that  plaintiff  was  about  to 
remove  his  property  from  the  State. 
Forrest  v.  Collier,  20  Ala.  17.5. 

47.  In  debt  on  an  injunction  bond, 
counsel  fees  necessarily  incurred  in 
defense  of  tlie  sjiit,  though  not  actual- 
ly paid,  are  recoverable.  Garrett  ^ 
Hill  V.  Logan,  19  Ala.  344. 

7.  For  Other  Injuries. 

48.  A  riparian  proprietor  is  entitled 
to  recover  nominal  damages,  for  a  di- 
version of  the  water  from  his  mill, 
without  any  proof  of  actual  damage. 
Stein  V.  Burden,  24  Ala.  130  ;  Stein  v. 
Ashby,  24  Ala.  521. 

49.  No  recovery  can  be  had,  except 
by  a  new  action,  for  damages  accru- 
ing after  the  commencement  of  the 
suit;  but  evidence  is  admissible  to 
show  the  etfect,  after  suit  brought,  of 
a  diversion  of  the  water,  with  the 
view  of  affording  information  to  the 
jury  as  to  the  effect  of  a  diversion 
under  similar  circumstances  before 
suit  brought.  Stein  v.  Burden,  24  Ala. 
130. 

50.  The  act  of  1841,  giving  the  lessee 
of  the  city  water-works  of  Mobile  a 
writ  of  ad  quod  damnum,  to  ascertain 
the  damage  caused  to  riparian  pro- 
prietors by  his  diversion  of  the  water 
of  Bayou  Chataque,  was  designed  not 
merely  to  give  a  remedy  for  the  pres- 
ent injury  sustained  by  the  proprie- 
tor, but  to  settle  and  fix  compensation 
adequate  to  the  injury  produced  by 
the  contliiuous  diversion  of  the  water. 
Burden  V.  Stein,  25  Ala.  455. 

51.  The  statute  (Clay's  Digest,  241, 
§  3,)  which  gives  double  damages  for 
injui-ies  to  stock,  is  highly  penal  ;  to 
authorize  a  recovery  under  it,  the  dec- 
laration must  be  framed  with  reference 
to  it.  TankersUj  v.  IVedgworth,  22 
Ala.  677  ;  Smith  v.  Causeij,  22  Ala.  568. 

52.  The  defendant  cannot  recoup 
for  damages  done  to  his  crop  by  the 
stock,  when  it  is  shown  that  his  field 
was  not  enclosed  witii  a  lawful  fence. 
Woodward  v.  Purdtj,  20  Ala.  379. 

53.  Under  a  declaration  alleging 
that  tlie  injuries  complained  of  were 
done  by  defendant's  children  and  ser- 


vants, plaintiff  cannot  prove  injuries 
done  by  defendant  liimself  in  person. 
Smith  V.  Causey,  28  Ala.  655. 

54.  In  debt  on  a  penal  bond,  exe- 
cuted under  an  order  of  the  cliancel- 
lor  as  a  condition  precedent  to  the 
issue  of  a  /jc  exeat,  and  conditioned 
that  the  plaintiff  shall  prosecute  his 
suit  and  writ  to  effect,  or,  failing  there- 
in, pay  to  the  defendant  "all  such  costs 
and  damages  as  he  may  sustain  from 
ihe  wrongful  suing  out  of  said  writ," 
a  recovery  can  only  be  had  for  the 
damages  actually  sustained  from  the 
wrongful  suing  out  of  the  writ,  and 
not  such  damages  as  might  have  been 
recovered  in  case  if  the  writ  had  been 
sued  out  maliciously.  Spivey  v.  Mc- 
Gehee,  21  Ala.  417. 

55.  In  an  action  on  a  penal  bond, 
conditioned  to  indemnify  the  obligee 
for  all  costs  and  damages  sustained 
by  the  wrongful  suing  out  of  a  writ 
of  seizure  iu  chancery,  a  recover}' 
may  be  h-d  for  the  damage  actually 
sustained,  without  proof  of  malice. 
Ze[gler  ^  Hall  v.  David,  23  Ala.  127. 

56.  The  death  of  one  of  the  slaves 
seized,  before  the  trial,  does  not  affect 
the  defendant's  liability  for  hire.     lb. 

57.  If  the  possession  of  the  slaves 
is  not  restored  to  the  plaintiff,  he  is 
entitled  to  recover  their  hire  down  to 
the  time  of  the  trial,  although,  after 
the  dismissal  of  the  first  bill  for  want 
of  prosecution,  a  second  was  filed  for 
the  same  purpose,  and  a  new  bond 
given,  conditioned  for  the  forthcoming 
of  the  slaves  to  abide  the  final  order 
and  decree.     lb. 

58.  In  an  action  on  a  detinue  bond, 
a  recovery  may  be  had  for  counsel 
fees  expended  in  defending  the  suit 
in  the  circuit  court,  but  notfor  coun- 
sel fees  in  the  supreme  court,  to  which 
the  case  was  removed  by  the  plaintiff 
below.  (GoLDTHWAiTE,  J.,  dissenting, 
held  that  counsel  fees  for  defeiuling 
in  botli  courts  should  be  allowed.) 
Ferguson  Sf  Scott  v.  Baber's  Adm'rs,  24 
Ala.  402. 

59.  In  such  action,  a  recovery  may 
be  had,  under  a  special  allegation,  for 
the  value  of  the  hire  of  the  property 
during  the  whole  time  the  obligee 
was  deprived  of  its  use,  although,  on 
his  failure  to  give  the  statutory  bond, 
the  property  was  delivered  to  the 
plaintiff  as   provided  by  the  statute 
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and  this  value  may  be  proved,  by  evi- 
dence of  the  "value  of  tlie  use  of  tlie 
property  per  day,  over  and  above 
expenses,  during  the  time  it  was  in 
the  plaintiff's  possession."  Hudaon  v. 
Young,  25  Ala.  376. 

GO.  Under  the  general  issue  in  slan- 
der, the  plaintiff's  general  bad  eliar; 
aeter  is  admissible  evidence,  although 
the  plea  of  justification  is  also  inter- 
posed. Popev.  Welsh's  yl(//7i'r,  18  Ala. 
63L. 

61.  In  case  for  a  malicious  prosecu- 
tion for  larceny,  evidence  of  the  plain- 
tiff's general  bad  character,  showing 
that  his  only  occupation  was  that  of 
gambling  and  horse-racing,  is  admis- 
sible for  the  defendant.  Martin  v. 
Hardest y,  27  Ala.  4.58. 

62.  W  hen  a  bankrupt's  certificate  of 
discharge  is  impeached  for  fraud,  evi- 
dence of  his  general  good  character 
is  not  admissible  for  him.  Pearsail  v. 
McCartney,28  Alii.  no. 

II.  In  Actions  on  Contracts. 

1.  Bills  of  Exchange,  and   Promissorij 

Notes. 


amount  of  such  ftolvont  notes  and  ac- 
counts at  the  time  of  the  maturity  of 
the  note.  Williams  v.  Sims,  22  Ala. 
.512. 

CG.  A  promise  to  pay  "in  Alabama 
bank-notes,"  binds  the  promisor  to 
pay  in  the  specified  bills,  or  their 
worth  in  coin  at  the  time  the  payment 
is  to  be  made.  Jolley  v.  Walker's 
Adm'rs,  26  Ala  690. 

67.  When  a  note  is  payable  at  a 
specified  day,  for  a  sum  certain,  which 
may  be  discharged  by  the  payment  of 
a  less  sum  at  an  earlier  day,  the  great- 
er sum  is  the  debt  actually  due,  and 
is  recoverable  if  the  less  sum  is  not 
paid  as  stipulated.  Carter  v.  Corley, 
23  Ala.  612. 

68.  When  a  note,  payable  on  a. 
specified  day,  contains  a  stipulation 
that  it  shall  not  bear  interest  initil 
another  specified  day  after  maturity, 
an  action  may  be  maintained  on  its 
non-payment  at  maturity ;  but  the 
judgment  must  be  for  the  principal 
only,  without  interest.  Billingsley's 
Adm'r  v.  Billingstey,  24  Ala.  518. 


63.  A  surety,  uniting  with  bis  prin- 
cipal in  drawing  a  bill,  becomes  liable 
to  the  accommodation  acceptor,  in  the 
absence  of  proof  limiting  his  liability, 
not  only  for  the  amount  of  the  bill,  but 
for  the  usual  com.missions  incident  to 
its  acceptance  and  payment.  (Chil- 
ton, J.,  dissenting.)  Swilley  If  Riley  v. 
Lyon  Sf  Baker,  18  Ala.  552. 

64.  rhe  holder  of  a  bill,  endorsed 
by  the  payee,  accepted  by  a  firm,  put 
in  circulation  before  maturity  by  one 
of  the  partners,  and  purchased  by  the 
bolder  from  an  agent  of  the  firm,  at  a 
discount  greater  than  the  legal  rate  of 
interest,  can  only  recover  from  the 
acceptors  the  principal  sum  paid,  not- 
withstanding his  purchase  was  made 
in  entire  ignorance  of  the  facts. 
Sprague  ^  Winston  v.  Zunts,  18  Ala. 
382. 

65.  A  note,  payable  iu  "solvent 
notes  or  accounts  of  other  men,"  is 
not  equivalent  to  a  note  payable  in 
money,  but  binds  the  maker  to  pay 
the  specified  sum,  at  or  before  maturi- 
ty, dollar  for  dollar,  in  such  solvent 
notes  or  accounts  ;  or,  if  paid  alter 
■    maturity,  the  value  in  money  of  that 


2.  Co^itrads for  Performance  of  Services. 

69.  Under  a  contract  for  personal 
and  individual  services,  at  a  stipulated 
price,  and  for  a  specified  period,  if 
the  party  is  discharged,  without  cause, 
before  the  expiration  of  the  term  of 
his  engagement,  he  may  recover  the 
whole  amount  agreed  to  be  paid  for 
the  entire  term  ;  but,  if  he  elects  to 
treat  the  contract  as  rescinded,  it  is 
doubtful  whether  the  same  rule  as  to 
damages  would  apply.     Ramey  v.  Hol- 

-comhe,  21  Ala.  567. 

70.  The  measure  of  damages,  how- 
ever, for  the  breach  of  a  contract  for 
the  performance  of  work,  or  the  fur- 
nishing of  materials,  at  a  stipulated 
price,  is  a  pro-rfl?a  compensation,  ac- 
cording to  its  terms,  for  the  time  dur- 
ing which  the  party  had  performed  it, 
and  the  profits  which  he  could  have 
made  by  it  during  the  remainder  of 
the  time.     lb. 

71.  If  an  engineer,  having  contract- 
ed to  serve  another  for  one  year,  at  a 
stipulated  sum,  payable  monthly,  is 
discharged,  without  any  fault  on  bis 
part,  before  the  expiration  of  the  year, 
and  elects  to  sue  on  .he  contract  as 
still  subsisting,   he    can   only  recover 
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the  wa.sces  due  by  its  terms  before  the 
institution  of  the  suit;  but,  if  he  elects 
to  sue  for  unliquidated  damages  for 
the  breacli,  he  is  entitled  to  recover 
the  actual  damage  sustained  up  to  the 
trial,  the  exact  measure  of  which 
■would  not  be  the  sum  specified  in  the 
contract.  Fowler  If  Prout  v.  Armour, 
24  Ala.  194. 

3.  -Sale  and  Warranty  of  Perso7uiltij. 

72.  In  an  action  against  a  purchaser, 
for  refusing  to  receive  goods  agreed 
to  be  purchased  by  him  at  a  specified 
price,  the  measure  of  damages  is,  the 
difference  between  the  agreed  price 
and  tiie  market  value  of  the  goods  at 
the  time  of  the  breach.  Davis  v. 
Adams,  18  Ala.  264. 

73.  On  a  breach  of  warranty  as  to 
the  quality  of  goods  sold,  the  purcha- 
ser is  entitled  to  recover,  at  least,  the 
difference  between  its  actual  value 
and  wliat  would  have  been  its  value  as 
warranted  ;  but,  since  the  jurj'  may 
also  allow  interest  on  that  sum,  the 
court  may  properly  refuse  to  instruct 
them,  that  this  difference  in  value 
is  the  measure  of  damages.  Foster  v. 
Rodgers,  21  Ala.  602. 

74.  Where  cotton,  bought  by  sample 
in  ilontgomery,  in  January,  was  ship- 
ped to  New  Orleans,  and  there  resold 
at  public  auction  in  iSfay,  after  notice 
to  the  vendor  ;  and  the  value  of  the 
sampled  cotton  in  Montgomery,  at  the 
time  of  the  sale,  and  in  New  Orleans 
at  the  time  of  the  re-sale,  are  shown  ; 
and  it  is  further  shown  that  the  rela- 
tive value  of  the  sampled  and  damaged 
cotton  is  the  same  in  both  places, — 
the  jury  may  look  to  the  price  brought 
at  tlie  re-sale,  in  determining  the  ac- 
tual value  in  Montgomery  at  the  time 
of  the  sale.     lb. 

75.  The  fact  that  the  vendor  of  a 
slave  had  ofiered  him  for  sale,  within 
the  twelve  months  immediately  pre- 
ceding the  sale,  for  a  considerable 
sum  less  than  the  price  paid  V)y  the 
purchaser,  tends  to  show  that  the 
slave  was  unsound  at  the  time  of  the 
sale.     Rowland  v.  Walker,  18  Ala.  749. 

76.  The  payment  by  the  purchaser 
of  a  price  which,  if  the  animal  was 
sound,  would  be  inadequate,  is  a  cir- 
cijmstance  to  which  the  jury  may  look, 
in  connection  with  other  evidence,  in 


determining  whetlier  he  was  not  in- 
formed of  the  latent  unsoundness  of 
the  animal.  Armstrong  v.  Iluffstutler, 
19  Ala.  51. 

77.  The  measure  of  damages  for  a 
breach  of  warranty  of  tlie  soundness 
of  a  slave,  is  the  difference  between, 
his  actual  value  at  the  time  of  the 
sale  and  what  he  would  have  been 
worth  if  sound.  Wortlu/,  Brown  ^ 
Co.  V.  Patterson,  20  Ala.  172. 

78.  Together  with  interest  on  this 
sum  from  the  time  of  the  sale.  Stou- 
denmeier  v.  Williamson,  29  Ala.  558. 

79.  The  measure  of  damages  for  the 
breach  of  an  express  wairanty  of  a 
slave,  a  boy  eight  years  of  age,  in 
these  words  :  "I  also  do  warrant  Joe 
to  be  sound  in  mind  and  bod}',  with 
the  exception  of  his  legs,  and  I  do 
hereb}'  bind  myself,  if  his  legs  should 
injure  him  from  being  a  serviceable 
boj'  at  the  age  of  fifteen  years,  to  make 
him  good," — is  the  difference  between 
the  boy's  actual  value  at  the  age  of 
fifteen,  and  what  would  then  liave 
been  his  value,  if  tlie  injury  to  his 
legs  had  not  lessened  his  capacity  for 
performing  the  services  usuall}'  ren- 
dered by  slaves  of  that  age  ;  but  the 
fact  that  the  purchaser  had  allowed 
another  person,  during  the  j-ear  pre- 
ceding the  trial,  to  liave  the  slave's 
services  gratuitously,  is  not  admissi- 
ble evidence  for  him.  Ginglesv.  Cald- 
well, 21  Ala.  444. 

80.  On  an  exchange  of  slaves,  the 
parties  reciprocally  executed  bills  of 
sale,  under  seal,  containing  warranties 
of  soundness  ;  and  plaintiff  afterwards 
brought  an  action,  to  recover  damages 
for  defendant's  breach  of  warrant3\ 
Held,  that  defendant  might  recoup  the 
damages  which  he  had  sustained  by 
plaintiif's  breach  of  warranty.  Eckles 
^  Brown  v.  Carter,  26  Ala.  563. 

81.  A  purchaser  is  entitled  to  re- 
cover damages  for  the  breach  of  a 
warranty  of  title  to  a  slave,  on  prov- 
ing the  recover}'  of  a  judgment  against 
his  sub-pm-chaser,  by  one  having  an 
adverse  title,  of  another  judgment  l)y 
his  sub-purchaser  against  himself,  and 
notice  to  his  vendor  of  both  suits. 
Harris  v.  Rowland's  Adm'rs,  23  Ala. 
644. 

82.  The  measure  of  damages  which 
the  purchaser  is  entitled  to  recover, 
when  he  has  lost  the  slave   by   title 
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paramount,  is  the  value  of  the  slave 
at  the  time  of  his  purchase,  with  in- 
terest thereon,  and  tlie  co8.ts  neces- 
sarily incurred  by  liim  in  the  suit 
brought  to  test  the  title,  (of  which 
suit  the  vendor  was  notified,)  with 
interest  thereon  from  tlie  time  of  its 
payment,  liou'land's  Adm'rsv.  Shelton, 
25"Ala.  217. 

4.  Sale  of  Realty. 

83.  In  an  action  of  debt  on  a  title- 
bond,  conditioned  that  the  obligor 
should  convey  so  soon  as  he  could 
obtain  the  title  to  the  land,  the  judg- 
ment should  be  for  the  penalty,  with 
nominal  damages  and  costs.  Garnett 
V.  Yoe,  17  Ala.  74. 

84.  Semhle,  that  the  measure  of 
damages,  in  such  action,  is  the  value 
of  the  land  at  the  time  of  the  breach. 
Whiteside  v.  Jennings,  19  Ala.  784. 

85.  Where  the  purchaser  is  notified, 
by  the  surety  of  the  principal  obligor, 
that  the  title  is  not  in  the  person 
named  in  the  condition  of  the  bond, 
and  promises  the  surety  that  he  will 
not  pay  the  purchase-money  until  the 
title  is  arranged,  but  afterwards  pays 
it  although  he  might  have  retained  it 
consistently  with  his  contract,  the 
surety  can  reduce  the  damages  to  the 
extent  of  the  purchase-money.  Allen 
V.  Greene,  19  Ala.  34. 

86.  In  an  action  on  a  covenant  of 
seizin,  or  against  incumbrances,  if  the 
plaintiff  has  bought  in  an  outstanding 
incumbrance,  he  is  entitled  to  recover 
the  reasonable  price  fairly  and  nec- 
essarily paid  for  it ;  but  the  amount 
paid  by  him  is  not,  per  se,  evidence  of 
the  value  of  such  outstanding  incum- 
brance.    Anderson  v.  Knox,  20  Ala.  156. 

87.  The  fact  that  the  plaintiff  offer- 
ed to  prove  the  reasonableness  of  the 
price  paid  by  him,  and  was  prevented 
by  an  objection  on  the  part  of  the  de- 
fendant, which  was  sustained  by  the 
court,  does  not  authorize  the  jury  to 
act  without  proof,  or  to  consider  that 
as  evidence  which  would  be  other- 
wise incompetent.     lb. 

88.  If  an  infant,  on  arriving  at  full 
age,  disaffirms  a  contract  of  sale  pre- 
viousl}'  made  by  him,  and  sues  his 
purchaser  for  the  use  and  occupation 

>  of  the  land,  the  latter  may  recoup  for 
valuable    improvements    erected    on 


the  land.     Weaver   v.   Jones,    24   Ala. 
420. 

89.  If  the  vendor,  on  discovering 
that  ho  has  no  title  to  a  portion  of  tho 
land  sold,  promises  that,  unless  he 
makes  a  good  title  to  tliat  portion  of 
the  land  within  a  reasonable  time,  the 
l)urchascr  shall  be  discharged  from 
the  payment  of  the  balance  due  on  his 
note  for  the  purchase-money, — this 
discharges  the  purchaser,  if  titles  are 
not  made,  from  the  entire  balance  due 
on  the  note.  Uusseii  v.  Rocmemore,  27 
Ala.  281. 

90.  The  measure  of  damages,  which 
a  purchaser  is  entitled  to  on  account 
of  his  vendor's  false  representation 
that  the  land  was  not  subject  to  over- 
flow, and  that  the  tract  included  other 
valuable  lands  which  were  outside  of  its 
boundaries,  is  the  difference  between 
the  actual  value  of  the  land  and  what 
would  have  been  its  value  if  the  rep- 
resentations had  been  true.  Gibson 
V.  Marquis  and  Wife,  29  Ala.  6G8. 

91.  Where  two  contiguous  half-sec- 
tions, which  are  rendered  fractional 
subdivisions  by  the  passage  of  a  navi- 
gable river,  are  represented  by  the 
vendor  to  contain  640  acres,  and  the 
purchaser  afterwards  files  a  bill  for  an 
abatement  of  the  purchase-money,  it 
is  erroneous  to  compute  the  damages 
resulting  from  the  deficiency,  by  tak- 
ing into  consideration  the  quality  of 
the  adjacent  lands  ;  but  the  correct 
rule  is,  to  compute  the  average  value 
of  the  land  per  acre,  at  the  price 
agreed  to  be  paid,  after  first  deduct- 
ing the  value  of  the  ferry  and  river 
privileges,  and  to  miiltiply  this  ave- 
rage value  by  the  number  of  acres 
deficient.  Stow  v.  Bozeman's  Executors, 
29  Ala.  397. 

III.  On  Error,  or  Appeal. 

S2.  On  the  affirmance  by  the  su- 
preme court  of  a  judgment  of  condem- 
nation rendered  on  the  trial  of  a  claim 
suit  under  the  statute,  ten  per  cent, 
damages  cannot  be  awarded.  Hooks  v. 
Branch  Bank  at  Montgomery,  IS  Ala. 
451. 

IV.  Liquidated  Damages,  and  Penalty. 

93.  Under  a  parol  agreement  be- 
tween vendor  and  purchaser,  made  on 
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discovering  tliat  the  former  had  no 
title  to  a  portion  of  the  land  conveyed, 
to  the  eliect  that,  unless  he  made  the 
purchaser  a  good  title  to  that  portioji 
of  the  land  within  a  reasonable  time, 
the  latter  should  be  discliarged  fro'n 
the  j)ayment  of  the  balance  due  on  his 
note  for  tlie  purchase- moncj'',  the 
damages  resulting  from  the  vendor's 
failure  to  make  title  being  uncertain, 
and  the  difference  between  the  value 
of  the  land  and  the  balance  due  on 
the  note  being  slight,  the  agreement 
is  not  in  the  nature  of  a  penaltjs  but 
discharges  the  purchaser,  if  titles  are 
not  made,  from  the  entire  balance  due. 
Hussey  v.  Roquemore,  27  Ala.  281. 


DEBT. 

I.  Whex  the  Action  Lies. 

II.  Pleadings,  and  Evidence. 

III.  Verdict,  and  Judgment. 


I.  When  the  Action  Lies. 

1.  The  assignee  of  a  promissory 
note  may  maintain  debt  on  it  in  his 
own  name.  Barclay  v.  Moore,  17  Ala. 
634. 

•2.  After' a  bond  has  been  paid  by  a 
third  person,  at  the  request  of  the 
obligor,  an  action  cannot  be  maintain- 
ed on  it,  in  the  name  of  the  obligee, 
for  the  use  of  such  third  person. 
Simmons  and  Wife  v.  Walker,  18  Ala. 
664. 

3.  The  recovery  of  a  judgment 
against  a  county  clerk,  for  the  statu- 
tory penalty  for  issuing  a  mj^rriage 
license  to  a  female  under  the  age  of 
eighteen  years  without  the  consent  of 
her  parent  or  guardian,  does  not  au- 
thorize an  action  against  tlie  sureties 
on  liis  official  bond.  Brooks  v.  Gover- 
nor, 17  Ala.  806. 

4.  An  action  on  a  sheriffs  official 
bond,  payable  to  the  governor  for  the 
time  being  and  his  successors  in  office, 
cannot  be  maintained  in  the  name  of 
the  governor  individually.  Ba^hyv. 
Baker,  18  Ala.  653  ;  Chapman  v.  Spence, 
22  Ala.  .588. 

5.  Nor  cxn  an  action  be  maintained 
on   such   bond,  in  the  name   of  the 


obligee  officially,  after  he  has  gone 
out  of  office,  unless  brought  for  the 
use  of  a  third  person.  Ckaudron  v. 
Fitzpatrjck,  19  Ala.  649. 

6.  If  a  sheriff  retains  more  than  his 
lawful  fees  out  of  money  collected 
under  execution,  when  the  entire 
amount  collected  is  not  enough  to 
satisfy  the  dtbt  and  lawful  costs,  the 
defendant  in  execution  cannot,  after 
paying  the  balance  really  due,  main- 
tain an  action  against  him  for  the 
excess  of  fees  retained.  Chenault's 
Adm'rs  v.  Walker,  22  Ala.  275. 

7.  Where  the  official  bond  of  a  county 
treasurer  is  defective  as  a  statutory 
bond,  but  good  as  a  common-law  bond, 
an  action  on  it  can  only  be  maintained 
in  the  name  of  the  obligee.  Wilson  v. 
Cantrell,  19  Ala.  642. 

8.  The  administrator  of  the  deceas- 
ed obligee  is  the  proper  party  to  sue 
for  a  breach  of  a  title-bond  which  ac- 
crued in  the  lifetime  of  the  obligee  ; 
and  the  action  lies  though  the  purchase- 
money  has  not  been  paid.  Allen  v. 
Greene,  19  Ala.  34. 

9.  Where  such  bond  shows  that  the 
title  is  in  a  third  person,  and  the  ol)li- 
gor  never  procures  a  conveyance 
either  to  himself  or  to  the  obligee, 
the  heir  of  the  obligee  cannot  sue  in 
his  own  name  for  a  breach,  whether 
accruing  before  or  after  the  death  of 
his  ancestor.     lb. 

10.  An  action  lies  on  an  injunction 
bond,  when  the  writ  was  sued  out 
vexatiously,  without  a  previous  action 
on  the  case  to  ascertain  the  damages. 
Garreft  ^  Hill  v.  Logan,19  Ala.  344. 

11.  An  action  lies  on  a  ne-exeat  bond, 
after  the  dismissal  of  the  suit  for 
want  of  prosecution,  without  the 
chancellor's  permission  being  first 
asked  and  obtained.  Zeigler  ^  Hall  v. 
Band,  23  Ala.  127. 

12.  A  return  of  forfeiture  is  not  nec- 
essary to  the  maintenance  of  a  com- 
mon-law action  of  debt  on  a  claim 
bond.  Alexander  v.  Trask,  20  Ala. 
805. 

13.  An  action  lies  on  the  bond  of  a 
deputy  sheriff,  in  favor  of  his  princi- 
pal, without  previous  notice  of  default 
to  the  sureties.  McGehee  v.  Gewin,  25 
Ala. 176. 

14.  Where  the  payment  of  money, 
secured  by  penal  bond,  is  made  to 
dejjend  on  tlie  performance  of  a  con- 
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dition  precedent,  an  action  cannot  1)0 
maintained  on  the  bond  until  tlic 
condition  lias  been  fully  performed. 
Rivc^  V.  Baptistc,  25  Ala.  .S82. 

15.  An  action  of  debt  lies  on  a  bond, 
conditioned  that  the  obligor  Hhall  in- 
demnify the  obligee  against  his  guar- 
anty of  a  third  person,  given  at  tiic 
obligor's  request.  Carfs  Executors  v. 
Wyleij,  23  Ala.  821. 

16.  All  action  does  not  lie  on  the 
official  bond  of  a  judge  of  the  county 
court,  for  his  failure  to  require  a  guar- 
dian to  give  further  security',  or  to  re- 
new his  bond,  on  account  of  the  insol- 
vency or  removal  of  the  original 
sureties.  Hamilton  v.  Williams,  26 
Ala.  527. 

17.  An  action  lies  on  the  official 
bond  of  a  justice  of  the  peace,  only 
for  a  breach  of  his  ministerial  duties, 
and  not  for  errors,  mistakes,  and  oniis- 
sions  of  a  judicial  character.  McGrew 
^  Beck  V.  Governor,!^  Ala.  89. 

18.  To  sustain  an  action  on  a  ne- 
exeat  bond,  conditioned  that  the  obli- 
gors should  "prosecute  their  said  bill 
and  writ  to  effect,"  or,  failing  therein, 
pay  the  defendant  all  such  costs  and 
damages  as  he  might  ''sustain  from 
the  wrongful  filing  of  said  bill,  or  the 
wrongful  suing  out  of  said  writ, — it 
must  be  shown  that  the  writ  was 
wrongfully  sued  out,  and  that  the 
plaintiff  therein  failed  to  proseciite 
his  suit  to  effect.     Spivey  v.  McGehee, 

21  Ala.  417. 

19.  An  order  discharging  the  de- 
fendant from  custody  under  the  writ, 
upon  his  delivering  up  to  the  plaintiffs 
therein  certain  slaves  in  his  posses- 
sion, is  not  such  a  failure  to  prosecute 
the  writ  to  effect,  as  will  give  a  right 
of  action  on  the  bond.  S.  C,  24  Ala. 
476. 

20.  An  action  does  not  lie  on  the 
official  bond  of  the  secretary  of  an  in- 
corporated company,  to  charge  the 
sureties  with  money  received  on  de- 
posit by  the  company,  without  au- 
thority under  its  charter,  and  fraudu- 
lently embezzled  by  the  secretary. 
Firemen's  Insurance  Co.  v.  McMillan, 
29  Ala.  147. 

21.  No  demand  isnecessarj',  in  order 
to  sustain  an  action  on  an  administra- 
tor's bond,    Kyle  v.  Mays,  use  of  Pond, 

22  Ala.  692. 

22.  An  action  lies  on  such   bond,  at 


tlic  suit  of  a  party  injured,  either  in 
his  own  tianu!,  or  in  the  name  of  tho 
obligee  for  his  use.  Amason  v.  Nash, 
24  Ala.  279. 

23.  A  decree  of  the  orphans'  court, 
against  the  administrator,  in  favor  of 
a  distributee,  is  sufficient  to  sustain  an 
action  nn  such  bond.  Kijle  r.  Mays, 
use  of  Pond,  22  Ala.  692';  Ilolky  v. 
Acre,  23  Ala.  603. 

24.  But,  where  the  decree  is  in  fa- 
vor of  "the  legal  rejtresentative"  of  a 
distribjitee,  and  therefore  void  for  un- 
certainty, the  failure  to  yiay  it  does 
not  amount  J^o- a  devastavit,  so  as  to  au- 
thorize an  action  on  the  bond,  until 
after  the  judicial  ascertainment  of 
the  person  who  is  to  receive  it.  Kyle 
V.  Mays,  use  of  Hatchett,  22  Ala.  673. 

25.  A  decree  against  the  adminis- 
trator of  an  executor,  under  the  act 
of  1845,  will  not  support  an  action 
against  the  sureties  on  the  executor's 
bond.     Gray  v.  Jenkins,  24  Ala.  516. 

26.  Debt  lies  on  a  judgment  after 
the  expiration  of  a  year  and  a  day, 
although  an  execution  may  legally  is- 
sue on  it.  Kingsland  If  Co.  v.  Forrest, 
18  Ala.  519. 

27.  A  mere  memorandum  of  the 
clerk  of  a  foreign  court,  stating  the 
amount  of  damages  assessed  by  the 
jury,  and  adding  the  words,  "then 
judgment  for"  the  amount,  will  not 
sustain  an  action  of  debt,  although 
certified,  in  proiier  form,  to  be  "a  true 
and  perfect  transcript  and  exemplifi- 
cation of  the  record."  Hinsonv.  Wall, 
20  Ala.  298. 

28.  A  decree  of  the  orplians'  court, 
confirming  an  order  of  the  commis- 
sioners appointed  to  make  distribution 
of  a  decedent's  estate,  which  order  re- 
quired one  distributee  to  pay  a  sum  of 
money  to  another,  will  not  support  an 
action  of  debt  for  the  recovery  of  the 
money,  since  neither  the  court  nor  the 
commissioners  have  any  jurisdiction 
to  make  such  an  order.  AUen  and 
Wife  V.  Rarieij  and  Wife.  19  Ala.  68. 

29.  But,  if  the  parties  adopted  and 
acted  on  the  division  made  by  the 
commissioners,  the  money  may  he  re- 
covered in  this  form  of  action.     lb. 

II.  Pleadings,  AND  Evidence. 

30.  Counts  in  debt  and  detinue  maybe 
joined.     Calvert  i\  Marloic,  18  Ala.  67- 


528 


DEBT. 


[Part  IY. 


31.  Counts  oil  a,  bond  and  on  a 
promissory  note  may  be  joined.  •  Bar- 
clay V.  Moore,  17  Ala.  634. 

32.  In  an  action  on  a  bond,  the 
breaches  assigned,  whether  in  the 
declaration  or  by  a  replication,  must 
show  that  tlie  plaintiff  has  a  cause  of 
action.  Garrett  fy  Hill  v.  Logan,  19 
Ala.  344. 

33.  But  it  is  sufficient,  generally,  to 
assign  a  breach  in  the  words  of  the 
condition,  and  negative  its  perform- 
ance.   Pryor  v.  Beck,  21  Ala.  393. 

34.  It  is  sufficient,  on  general  de- 
murrer, that  the  breach  be  assigned 
in  words  which  contain  the  sense  and 
substance,  though  not  in  the  language 
of  the  contract.  Calvert  v.  Marlow,  18 
Ala.  67. 

35.  If  several  breaches,  some  of 
which  are  good,  are  assigned  in  one 
count,  a  demurrer  will  not  lie  to  it. 
Wihon  V.  Cantrell,  19  Ala.  642. 

36.  A  general  demurrer  will  not  lie 
to  the  declaration,  for  surplusage,  ai'- 
gumentativeness,  or  duplicity,  in  the 
assignment  of  the  breach.  Garnett  v. 
Yoe,  17  Ala.  74. 

37.  In  declaring  vn  an  administra- 
tor's bond,  a  count  on  the  penalty 
alone,  not  noticing  the  condition,  is 
sufficient.     Holley  v.  Acre,  23  Ala.  603. 

38.  Where  the  action  is  brought  to 
charge  the  sureties  with  a  judgment 
rendered  against  the  administrator,  to 
be  levied  de  bonis  intestatis,  it  is  not 
necessary  to  allege  that  the  judgment 
was  rendered  on  a  debt  which  was  a 
proper  charge  against  the  estate,  or 
against  the  administrator  as  such. 
Reid  V.  Nask,  23  Ala.  733. 

39.  A  declaration  in  such  action, 
alleging  that  a  final  settlement  was 
had  by  the  administrator  with  the 
orphans'  court,  "and  on  said  final  set- 
tlement the  suni  of  !S259  was,  by  the 
decree  and  judgment  of  said  court, 
assessed  and  decreed  as  the  distribu- 
tive share"  of  the  distributee  for 
whose  use  the  suit  was  brought, — held 
demurrable,  because  it  showed  no 
judgment  or  decree  in  favor  of  any 
person.  Gilbr£athv.  Manning,  24  Ala. 
418. 

40.  In  an  action  on  asheriflfs  official 
bond,  for  his  failure  to  collect  and 
pay  over  militia  fines,  the  names  of 
the  persons  against  whom  the  fines 
■were  assessed,   with  the   amounts  of 


the  several  fines,  as  stated  in  the  cer- 
tificate of  the  president  of  the  court- 
martial,  must  be  averred.  Chapman 
V.  Weaver,  19  Ala.  626. 

41.  In  declaring  on  a  bond  given  as 
security  for  costs,  it  is  not  necessary 
to  allege  that  a  written  account  or 
bill,  containing  the  particulars  of  the 
fees,  was  produced,  or  read}'  to  be 
produced,  to  the  defendant  ;  nor  that 
the  clerk  and  sheriff  kept  fee-books, 
in  which  were  entered  the  fees  sought 
to  be  recovered.  Pryor  v.  Beck,  21 
Ala.  393. 

42.  In  declaring  on  a  bond  requir- 
ed by  the  chancellor  as  a  pre-requisite 
to  the  issue  of  a  writ  of  seizure,  it  is 
sufficient  to  aver  that  tlie  suit  was 
dismissed,  without  stating  the  grounds 
of  the  dismissal.  Zeigler  ^  Hall  v. 
David,  23  Ala.  127. 

43.  It  is  not  necessary,  in  such  case, 
to  aver  notice  of  the  dismissal  to 
the  obligors,  since  they  are  presum- 
ed, being  parties  to  the  record,  to 
know  the  disposition  made  of  the 
cause.     lb. 

44.  In  declaring  on  an  attachment 
bond,  to  recover  the  damages  actually 
sustained,  it  is  only  necessary  to  aver 
that  the  writ  was  wrongfully  sued 
out.     Dickson  v.  Bachelder,  21  Ala.  699. 

45.  Where  the  declaration  proceeds 
on  a  bond  given  for  an  ancillary  attach- 
ment, while  the  bond  set  out  on  oyer 
is  for  an  original  attachment,  the  va- 
riance is  immaterial,     lb. 

46.  Nor  is  it  a  material  variance, 
that  the  bond  set  out  in  the  declara- 
tion alleges  that  the  attachment  was 
sued  out  by  Robert  and  Charles  Cor- 
nell, in  a  suit  brought  by  them  as 
partners,  while  the  bond  set  out  on 
oyer  recites  that  the  attachment  was 
sued  out  by  John  J.  Steiner,  at  the 
suit  of  said  Cornells.     lb. 

47.  Under  the  statute  of  this  State, 
the  plaintiff  is  not  Jjound  to  prove  the 
execution  of  the  bond  sued  on,  unless 
its  execution  is  denied  by  sworn  plea  ; 
but  he  is  still  bound  to  produce  it  on 
the  trial,  and  if  it  be  found  variant 

.  from  that  described  in  the  declaration, 
the  defendant  may  move  to  reject  it, 
or  test  its  legal  sufficiency  by  a  de- 
murrer to  the  evidence.  Moore  v. 
Leseur  and  Wife,  18  Ala.  606. 

48.  In  an  action  on  a  bond  required 
by  the  chancellor  as  a  pre-requisite  to 
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the  issue  of  a  writ  of  seizure,  a  tran- 
script of  the  record  of  the  chancery 
suit,  showing  the  dismissal  of  tlie  bill 
for  want  of  prosecution,  is  presump- 
tive evidence  that  tlie  writ  was  wrong- 
fully obtained.  Zeigler  ^  JIall  v. 
David,  23  Ala.  127. 

49.  A  judgment,  on  verdict,  against 
the  plaintift'  in  attachment,  is  not  con- 
clusive evidence,  in  a  subsequent  suit 
on  the  bond,  that  the  writ  was  wrong- 
fully sued  out.  SacJcett  if  Shelton  v. 
McCord,  23  Ala.  851. 

50.  In  an  action  on  a  prison-bounds 
bond,  assigning  breaches,  it  is  a  good 
plea  by  the  sureties,  that  the  prisoner 
surrendered  himselfto  the  jailor,  with- 
in sixty  days  from  the  date  of  the 
bond,  without  having  committed  an 
escape  in  the  meantime.  Harlan  v. 
Thompson,  20  Ala.  94. 

51.  In  an  action  on  abend,  condition- 
ed to  make  title  free  from  all  incum- 
brances, a  plea  in  bar,  averring  that 
the  vendor  conveyed  to  the  purchaser 
by  deed  a  fee-simple  title  to  the  land, 
free  from  all  incumbrances,  and  that 
he  accepted  the  same,  is  good.  John- 
son and  Wife  v.  Collins,  17  Ala.  318. 

52.  If  the  obligor  insists  upon  satis- 
faction in  lieu  of  performance,  the 
onus  is  on  him  to  prove  that  the  thing 
done  or  given  was  intended  and  accept- 
ed as  a  satisfaction  ;  and  this  is  a  ques- 
tion of  fact  for  the  jury.  S.  C,  20 
Ala.  435. 

53.  In  an  action  on  a  bond,  assign- 
ing breaches,  nil  debet  and  performance 
generally  are  not  good  pleas.  Reid  v. 
Nash,  23  Ala.  733. 

54.  In  an  action  on  an  administra- 
tor's bond,  seeking  to  charge  the  sure- 
ties with  a  judgment  against  their 
principal,  to  be  levied  de  bonis  intes- 
tatis,  a  plea  by  the  sureties,  averring 
that  the  judgment  was  not  a.  proper 
charge  against  the  intestate,  nor 
against  his  administrator  as  such,  is 
but  the  statement  of  a  legal  conclusion, 
and  therefore  demurrable.     16. 

55.  A  plea,  averring  that  the  intest- 
ate's estate  has  been  duly  declared 
insolvent,  and  is  in  progress  of  set- 
tlement as  such,  is  demurrable,     lb. 

56.  So  is  a  plea,  containing  the  ad- 
ditional averment,  that  plaintift'  failed 
to  present  his  judgment,  as  a  claim 
against  the  estate,  within  six  months 
after  the  declaration  of  insolvency,   lb. 
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57.  A  ])lea  of  plene  adminisfravit  is 
demiirraljle,  unless  it  avers  that  the 
assets  were  fully  administered  boforo 
suit  brought,     lb. 

58.  To  an  action  on  an  administra- 
tor's bond,  "jointly  and  soverally  de- 
fendants plead  fidly  administered  ;"  to 
which  plaintiff  "demurred  in  short  by 
consent."  Held,  that  the  plea  was 
equivalent  to  a  joint  and  several  plea  of 
plene  adminislravit,  and  was  good  as  to 
the  sureties.  Amason  v.  Nash,24^  Aid,. 
279. 

59.  The  decree  against  the  adminis- 
trator being  conclusive  evidence  of  a 
sufficiency  of  assets,  the  records  of 
the  appraisement  and  sales  of  proper- 
ty belonging  to  the  estate  would  be 
simply  redundant  evidence,  and  their 
admission  would  furnish  no  ground  of 
reversal.  Kyle  v.  Mays,  use  of  Pond, 
22  Ala.  692. 

60.  As  no  demand  is  necessary  to 
the  maintenance  of  the  action,  the  ad- 
mission of  evidence  of  a  demand  is 
not  an  available  error.     lb. 

61.  In  an  action  on  a  refunding  bond 
by  a  guardian,  the  defendant  may  set 
off  his  portion  of  rents,  received  by 
the  plaintiff,  of  lands  lying  in  another 
State,  and  belonging  to  defendant  and 
others  as  tenants  in  common.  Smith's 
Executors  v.  Wiley,  22  Ala.  396. 

62.  The  only  fraud  that  can  be  set 
up,  at  law,  to  avoid  the  execution  of  a 
sealed  instrument,  is  that  which  goes 
to  its  execution.  Holley  v.  Younge,  27 
Ala.  204  ;  Stokes  v.  Jones,  18  Ala.  734. 

63.  An  action  against  a  sheriff,  for 
money  had  and  received,  may  be  re- 
vived against  his  administrator.  Che- 
naulVs  Adm'rs  v.  Walker,  22  Ala.  275. 

III.  Verdict,  and  Judgment. 

64.  In  an  action  on  a  bond  for  the 
performance  of  covenants,  the  judg- 
ment should  be  for  the  penalty,  with 
nominal  damages  and  costs.  Garnett 
V.  Yoe,  17  Ala.  74. 

65.  In  an  action  on  an  administrator's 
bond,  it  is  erroneous  to  render  judg- 
ment final,  without  the  intervention  of 
a  jury,  against  the  principal  and  his 
sureties.  Amason  v.  Nash,  24  Ala. 
279. 

66.  Where  such  action  is  founded 
on  a  decree  against  the  administrator, 
interest  from  the  time  of  its  rendition 
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is  recoverable.     Kijle  v.  Mays,  use  of 
Pond,  22  Ala.  G92. 

67.  In  an  action  on  a  foreign  jndg- 
mciit,  it  is  erroneous  to  render  judg- 
ment final  by  nil  elicit,  without  the  in- 
tervention of  a  jury,  for  the  amount  of 
tlie  debt  with  eight  per  cent,  interest. 
Clarice  v.  Pratt,  20  Ala.  470. 

68.  In  an  action  on  an  attachment 
bond,  if  the  plaintiff  recover  less  than 
five  dollars  damages,  he  is  neverthe- 
less entitled  to  full  costs.  McAllister 
V.  McDow,  26  Ala.  453. 

69.  In  an  action  on  a  bond  given  to 
secure  costs,  a  recovery  may  be  had  for 
the  fees  of  witnesses  summoned  by 
the  plaintiff  in  the  original  suit.  Pnjor 
V.  Beck,  21  Ala.  393. 

70.  In  an  action  on  the  official  bond 
of  a  county  officer,  a  recovery  can  only 
be  had  for  injuries  necessarily  affect- 
ing tlie  rights  of  the  party  for  whose 
■use  the  suit  is  brought.  Wilson  v. 
Cantrell,  19  Ala.  642  ;  Brooks  v.  Gover- 
nor, 17  Ala.  806. 


DECEIT. 


See  Action  on  the  Case, 


DEDICATION. 

1.  A  dedication,  or  gift  of  land  for 
public  use,  can  only  be  made  by  the 
owner  or  proprietor  :  a  mortgagor  has 
no  such  power,  as  against  the  mort- 
gagee and  those  claiming  under  him. 
Hoole  ^  Paullin  v.  Attorney-General,  22 
Ala.  190. 

2.  But,  if  the  mortgagee  assents  to 
a  dedication  made  by  the  mortgagor, 
he  and  those  claiming  under  him  will 
be  bound  by  it.     lb. 

3.  The  mere  acquiescence  of  the 
owner,  in  the  use  and  enjoyment  of  a 
way  by  the  public,  as  a  public  road  or 
highway,  would  not,  until  after  the 
lapse  of  twenty  years,  create  the  pre- 
sumption of  a  dedication,  without 
some  clear  and  unequivocal  act  on  his 
part,  amounting  to  an  explicit  mani- 
festation of  his  intention  to  make  a 
permanent  gift  of  the  road  to  the  pub- 
lic,    lb. 

4.  Tlie   fact   that  he    described   au 


adjoining  tract  of  land,  in  a  convey- 
ance, as  lying  east  of  the  road,  is  not 
an  act  of  such  an  unequivocal  and 
decisive  character  as  to  amount  to  an 
implied  dedication  of  the  road  to  pub- 
lic use.     lb. 

.5.  In  the  absence  of  evidence  that 
value  was  paid  for  the  grant,  the  dedi- 
cation of  a  road  must  be  regarded  as 
voluntary  and  gratuitous  ;  and  the 
expenditure  of  money  and  labor  by 
individuals,  in  opening  the  road, is  no 
evidence,  so  far  as  the  public  is  con- 
cerned, of  a  valuable  consideration 
paid  for  the  grant.     lb. 

DEEDS. 

I.  Generally. 

1.  Execution,  and  Delivery. 

2.  Form,  and  Requisites. 

3.  Construction. 

4.  Validity. 

5.  Operation. 

6.  Proof. 

7.  Registration. 

(rt)  When  Authorized,  or  Required. 

[b)  Sufficiency  of  Acknowledgment 
and  Probate. 

(c)  Effect  of  Registration  and  Non- 
Registration. 

II.  Deeds   of    Tbcst,  and   Assign- 
ments, FOR  Benefit  of  Creditors. 

1.  Execution,  and  Assent  of  Bene- 
ficiaries. 

2.  Consideration. 

3.  Construction. 

4.  Subject-Matter  of  Conveyance. 

5.  Reversionary  Interest  of  Grantor. 

6.  Validity;  and  herein,  of  Fraud, 
and  Stipulations  for  Benejit  of 
Grantor. 

1.  Powers  and  Duties  of  Trustees. 

III.  Fraudulent  and  Voluntary 
Conveyances. 

1.  Gifts. 

2.  Loans. 

3.  Sales. 

IV.  Official  Deeds. 
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I.  Generally. 
1.  Execution,  and  Delivery. 

1.  An  actual  delivery  of  a  deed  \h 
not  essential  :  mere  words,  or  words 
and  actions,  indicating  an  intention 
that  the  instrument  shall  be  consider- 
ed as  executed,  may  amount  to  a  good 
delivery  inlaw.  McClure  v.  Colclough, 
17  Ala.  89. 

2.  When  a  deed  is  found  in  the 
possession  of  the  grantee,  the  pre- 
sumption is  tliat  it  was  delivered  to 
him.  Firemen's  Insurance  Co.  v.  McMil- 
lan, 29  Ala.  147. 

3.  A  deed  may  be  delivered,  as  an 
escrow,  to  any  other  person  than  the 
grantee  ;  but  it  cannot  be  so  delivered 
to  him.     lb. 

4.  An  admission  of  the  execution  of 
a  deed,  implies  that  it  was  delivered  ; 
and  a  delivery  of  the  deed  dispenses 
with  the  necessity  for  a  delivery  of 
the  property  conveyed.  Jenkins  v. 
McConico,  26  Ala.  213. 

5.  One  seal  may  be  adopted  by  any 
number  of  persons,  and  answer  for  all 
of  them  ;  and  where  the  seal  affixed 
might  be  regarded  as  the  seal  either 
of  the  agent  or  of  the  principal,  the 
body  of  the  instrument  must  be  looked 
to  in  determining  whose  deed  it  is. 
Carter  v.  Doe  d.  Chaudron,  21  Ala.  72. 

6.  To  make  a  conveyance  under 
seal,  executed  by  an  agent,  the  deed 
of  the  principal,  he  must  appear  from 
the  body  of  it  to  be  the  grantor,  and 
his  name  and  seal  must  be  signed  and 
affixed.     lb. 

7.  A  deed,  purporting  to  be  made 
by  both  principal  and  agent  as  parties 
of  the  first  part,  reciting  the  authoritj' 
of  the  agent,  wherebj'  the  principal, 
in  consideration  of  a  certain  sum  paid 
to  him  by  the  grantee,  grants,  bargains, 
&c.  ;  purporting  to  be  signed  and 
sealed  by  the  parties,  and  signed  "  S. 
H.  G.  [seal],  attorney  in  fact  for  J.  K.," 
— held  well  executed  as  the  deed  of 
the  principal.     lb. 

8.  Where  S.  A.  bound  a  slave,  by 
articles  of  indenture,  to  J.  for  the  term 
of  five  3'ears,  to  be  taught  the  trade  of 
a  brick-la^'er  and  plasterer,  and,  at  the 
same  time,  executed  an  unconditional 
deed  to  E.  A.  for  the  slave,  which  he 
delivered  to  J.,  with  instructions  to 
deliver  the  deed  and  the  slave  to  the 


grantee  at  the  expiration  of  the  ap- 
prenticeship,— lietfl,  that  the  deed  took 
effect  in  prmseuti,  and  invested  tlie 
grantee  with  tiie  absolute  title  and 
projterty  in  the  slave,  subject  only  to 
J. 's  special  property  under  the  inden- 
ture. Tucker  and  Wife  v.  Magee,  18 
Ala.  99, 

(As  to  ])roof  of  execution  and  deliv- 
ery, vide  infra,  72-70.) 

2.  Form,  and  Requisites. 

9.  An  instrument,  founded  on  valua- 
ble consideration,  in  form  a  deed 
executed  by  both  parties,  capable  of 
full  effect  as  a  deed,  and  manifestly 
intended  to  convey  a  beneficial  inter- 
est to  the  grantee,  to  take  effect  and 
be  enjoyed  in  the  grantor's  lifetime, 
— held  a  deed,  and  not  a  will.  Thomp- 
son V.  Johnson,  19  Ala.  59. 

10.  An  instrument,  in  form  a  deed, 
containing  a  clause  of  warranty,  attest- 
ed by  two  witnesses,  and  conveying 
real  and  personal  propertj^  by  the 
words,  "at  my  death  I  do  hereby  give 
and  grant  unto  my  son," — held  a  deed, 
and  not  a  will  ;  the  evidence  showing 
that  it  was  delivered  to  the  grantee, 
who  was  a  cripple,  on  the  day  of  its 
date,  and  that  it  was  intended  as  a 
present  provision  for  him,  to  induce 
him  to  continue  to  live  with  the  grant- 
or, who  was  his  mother.  Golding  v. 
Golding's  Adm'r,  24  Ala.  122. 

11.  A  writing  under  seal,  in  form  a 
deed,  conveying  to  the  grantor's 
daughter  and  her  children,  by  present 
words  of  gift,  several  slaves  and  other 
propert}^  aijd  containing  this  clause, 
"The  condition  of  tlie  above  named 
gift  is  to  take  place  at  my  death — until 
then  the  propertj^  is  to  remain  as  my 
own," — held  a  deed,  and  not  a  will. 
Elmore  v.  3Iustin,  28  Ala.  309. 

12.  An  instrument,  purporting  to  be 
a  deed,  acknowledged  as  such  before 
a  justice  of  the  peace  on  the  day  of 
its  date,  and  conveying  by  present 
words  of  gift,  in  consideration  of  natu- 
ral love  and  affection,  to  each  of  the 
grantor's  children,  several  slaves, 
together  with  all  the  money,  notes, 
and  household  and  kitchen  furniture 
on  hand  at  the  time  of  his  death,  but 
reserving  to  hirn  the  right  of  owner- 
ship over  the  slaves  until  his  death, 
"at  which  time,"  it  is  said,  "this  deed 
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shall  take  effect,"— held  a  will,  and 
not  a  deed.  Walker  v.  Jones,  23  Ala. 
U8. 

3.  Construction. 

13.  In  the  construction  of  deeds,  the 
cardinal  rule  is.  to  effectuate,  if  possi- 
ble, the  intention  of  the  grantor. 
Saunders  v.  Saunders'  Adm'r,  20  Ala. 
710  ;  Hamner  v.  Smith,  22  Ala.  433. 

14.  In  ascertaining  this  intention, 
regard  must  be  had  to  the  situation 
and  relative  position  of  the  parties, 
and  the  objects  which  they  had  in 
view.  Strong  v.  Gregory,  19  Ala.  146  ; 
3Iitchell  V.  Gates,  23  Ala.  438  ;  Pollard 
v.Maddox,  28  Ala.  321. 

15.  The  intention  is  to  be  gathered 
from  the  entire  instrument,  even  if 
particular  clauses  are  thereby  sacri- 
ficed. Saunders  v.  Saunders'  Adm'r, 
20  Ala.  710;  McWiiliams  v.  Ramsay, 
23  Ala.  813. 

16.  If  the  instrument  shows  on  its 
face  that  it  was  written  by  an  illiterate 
person,  a  greater  latitude  of  con- 
struction is  indulged.  Saunders  v. 
Saunders'  Adm'r,  20  Ala.  710  ;  Hamner 
T.  Smith,  22  Ala.  433. 

17.  If  two  clauses  are  entirely  in- 
consistent and  irreconcilable  with 
each  other,  the  latter  must  give  way 
to  the  former.  Petty  v.  Boothe,  19  Ala. 
633;  McWiiliams  V.  Ramsay,  23  Ala. 
813  ;  Wehh  v.  Webb's  Heirs,  28  Ala.  588. 

18.  But,  if  the  words  of  the  latter 
clause  are  of  doubtful  import,  they 
will  not  be  so  construed  as  to  contra- 
dict the  certain  words  of  a  preceding 
clause.     Petty  v.  Boothe,  19  Ala.  633. 

19.  The  strictness  of  the  ancient 
rule,  as  to  repugnancy,  is  now  much 
relaxed.  McWillaims  v.  Ramsay,  23 
Ala.  813. 

20.  An  introductory  recital,  as  to 
the  interest  intended  to  be  conveyed, 
will  be  controlled  by  the  granting 
clause.  Webb  v.  Webb's  Heirs,  28  Ala. 
588. 

21.  Another  instrument,  executed 
contemporaneously  with  a  deed,  and 
expressly  referring  to  it,  whether  writ- 
ten on  the  same  or  a  separate  sheet  of 
paper,  may  be  looked  to  in  construing 
the  deed.  Cuthbert  v.  Wolfe,  19  Ala. 
373;  Strong'n  Executors  v.  Brewer,  17 
Ala.  706  ;  Prater's  Adm'r  v.  Darbi/,  24 
Ala.  496  ;  Rives  v.  Toulmin,  19  Ala."288; 


Trippev.    T)ippe,  29  Ala.  637.     {Vide 
Contracts,  162-68,  p.  500.) 

22.  Tlie  words  "be  the  same  more 
or  less,"  when  used  in  stating  the 
quantity  of  land  conveyed,  mean  that 
the  parties  shall  respectively  run  the 
risk  of  gain  or  loss.  Frederick  v. 
Youngblood,  19  Ala.  680. 

As  to  the  construction  of  deeds, 
respecting  the  estate  or  interest  con- 
veyed, vide  infra,  38-69. 

4.  Validity. 

23.  The  deed  of  an  infant  is  voidable 
only,  and  not  absolutely  void.  Slaugh- 
ter V.  Cunningham,  24  Ala.  260  ;  Wea- 
ver V.  Jones,  24  Ala.  420  ;  Manning  v. 
Johnson,  26  Ala.  446. 

24.  The  deed  of  a  married  woman, 
unless  acknowledged  according  to  the 
requisitions  of  the  statute,  is  absolutely 
void.  George  v.  Goldsby,  23  Ala.  326  ; 
Beene's  Heirs  v.  Randall's  Heirs,  23  Ala. 
514;  Doe  d.  Hughes  v.  Wilkinson,  21 
Ala.  296  ;  Boykui  v.  Rain,  28  Ala.  332  ; 
McBryde's  Heirs  v.Wilkinson,29  Ala.  662. 

25.  But  she  has  the  same  power 
over  her  separate  estate  as  if  she  were 
sole,  and  may  by  deed  convey  such  in- 
terest as  she  has.  McCroan  v.  Pope, 
17  Ala.  612. 

26.  And  where  personal  property 
is  conveyed  directly  to  her,  to  her 
sole  and  separate  use,  she  qnd  her 
husband  may,  by  their  joint  deed, 
vest  the  legal  title  in  trustees,  for  their 
joint  use,  and  the  use  of  the  survivor 
for  life.  Jenkins  v.  McConico,  26  Ala. 
213. 

27.  A  conveyance  of  land,  which  is 
at  the  time  in  the  adverse  possession 
of  a  third  person,  is  void,  as  against 
third  persons.  Coleman  v.  Hair,  22 
Ala.  596  ;  Harvey  v.  Doe  d.  Carlisle,  23 
Ala.  635  ;  Abernathy  v.  Boazman,  24 
Ala.  189. 

28.  But  it  is  nevertheless  valid  and 
binding  between  the  parties  them- 
selves. Harvey  v.  Doe  d.  Carlisle,  23 
Ala.  635  ;  Abernathy  v.  Boazman,  24 
Ala.  189. 

29.  So  is  a  deed  which  is  void  for 
fraud  as  against  the  grantor's  credit- 
ors. Wcdtoii  V.  Bonham,  24  Ala.  513  ; 
Wiley,  Banks  ^  Co.  v.  Knight,  27  Ala. 
336. 

30.  A  deed  of  gift  is  valid  and  bind- 
ing between  the  parties,  although  not 
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proved  and  recorded  as  tlic  statute 
prescribes.  Perri/  v.  Grahnm,  18  Ala. 
S22  ;  Gaunt  and  Wife  v.  Tucker's  Ex- 
ecutors, 18  Ala.  27. 

31.  So  is  an  unrecorded  mortj:!;a^e. 
Center  V.  P.  ^  AI.  Bank,  22  Ala.  743; 
Smith's  Heirs  v.  Branch  Bank  at  Mobile, 
21  Ala.  125. 

32.  It  is  equally  valid  as  against 
subsequent  creditors  and  purchasers 
with  notice.  Smith's  Heirs  v.  Branch 
Bank  at  Mobile,  21  Ala.  125  ;  DeVendal 
V.  Malone's  Executors,  25  Ala.  272 ; 
Boijd  V.  Beck,  29  Ala.  703. 

33.  When  a  corporation  is  a  party 
to  a  deed,  a  mistake  in  stating  its  name 
does  not  affect  the  validity  of  the 
deed,  when  it  is  apparent  that  the 
corporation  is  the  party  intended. 
Doug/ass  ^  Easton  v.  Branch  Bank  at 
Mobile,  19  Ala.  659. 

34.  A  conveyance  to  a  partnership, 
by  its  firm  name,  is  not  void  for  un- 
certainty, but  may  be  aided  by  parol 
proof.  Lindsay  v.  Hoke  ^  Abernathy, 
21  Ala.  542.  (As  to  uncertainty  in 
deeds,  see  Pollard  v.  Maddox,  28  Ala. 
321  ;  infra,  48.) 

35.  A  contingent  remainder  in  slaves 
may  be  created  by  deed  without  the 
intervention  of  a  trustee.  Williamson 
and  Wife  v.  Mason,  23  Ala.  488  ;  Price 
V.  Price's  Adm^r,  23  Ala.  609. 

36.  So  may  a  reversionary  interest, 
as  upon  a  gift  for  life  with  contingent 
remainder.  McWilliams  v.  Ramsay,  23 
Ala.  813. 

37.  At  common  law,  a  remainder 
could  not  be  limited  upon  a  contrn- 
gency  which  would  abridge  or  defeat 
the  particular  estate,  nor  could  a  fee 
be  mounted  on  a  fee  ;  but,  under  the 
statute  of  uses,  which  constitutes  a 
part  of  the  common  law  of  Alabama 
except  so  far  as  repealed  or  modified 
by  the  statute  of  1812,  a  conditional 
limitation  may  be  created  by  deed, 
and  a  fee  may  be  limited  on  a  fee  de- 
terrninaole  on  condition.  Horton  v. 
Sledge,  29  Ala.  478. 

5.   Operation. 

38.  A  deed,  convej'ing  property  to 
L.,  "in  trust  and  for  the  use"  of  anoth- 
er, and  containing  covenants  of  war- 
rant}' to  both  the  trustee  and  i\\e  cestui 
que  trust,  vests  the  legal  title  in  L. 
Norton  and  Wife  v.  Linton,  18  Ala.  690. 


39.  A  covenant  Ijotween  lieirs-atlaw 
and  devisee,  by  which  tlie  latter,  in 
consideration  of  the  former  witlidraw- 
ingall  objections  to  the  proljate  of  the 
testator's  will,  agrees  that  they  shall 
be  entitled  to  as  lull  and  equal  partic- 
ipation in  the  estate  as  if  the  testator 
had  died  intestate,  and  tliat  the  estate 
shall  be  divided  precisely  as  if  he  had 
so  died, — not  oidy  estops  the  devisee 
from  asserting  his  title  as  such,  but 
passes  to  the  heirs  the  same  title  they 
would  have  taken  if  the  testator  iiad 
died  intestate.  Bean  v.  Welsh,  17  Ala. 
770. 

40.  Where  a  father  conveyed  by  deed 
certain  slaves  to  his  son,  with  the  un- 
derstanding that,  on  his  death,  the 
son  should  divide  them  equally  with 
his  daughter,  then  a  married  woman  ; 
and  the  son  having  claimed  the  slaves 
absolutely  until  his  death,  the  husband 
of  the  daughter  afterwards  conveyed 
by  deed  to  the  distributees  of  his 
estate,  for  valuable  consideration,  all 
the  "right,  title,  claim,  interest  and  de- 
mand," which  he  then  "liad,  or  might 
thereafter  recover,  in  and  to  the  goods 
and  chattels,  rights  and  credits,  lands 
and  tenements,"  of  the  deceased  father 
and  son, — held,  that  the  husband's 
deed  embraced  his  wife's  claim  to  the 
slaves,  and  estopped  him  from  joining 
with  her  in  a  bill  for  their  recovery. 
Hamilton  and  Wife  v.  Clements'  Adm'r, 
17  Ala.  201. 

41.  Where  a  father  conveyed  all  his 
property  to  his  son,  who,  at  the  same 
time,  executed  to  his  father  a  bond, 
conditioned  that  he  would  let  the 
father  retain  the  possession  of  the 
property  during  the  lifetime  of  liimself 
and  wife,  or  until  he  should  tliink 
proper  to  divide  it  among  his  cliild- 
ren, — lield,  construing  the  bond  and 
deed  as  parts  of  one  and  the  same 
transaction,  that  a  life  estate  in  the 
property  was  reserved  to  the  grantor, 
with  power  to  defeat  the  title  of  the 
grantee  at  any  time  by  making  a  di- 
vision of  the  property  among  his 
children.  Strong's  Executors  v.  Brew- 
er, 17  Ala.  706. 

42.  A  deed  of  gift  of  a  slave,  on 
condition  that  the  donee  shall  emanci- 
pate him,  vests  the  absolute  title  in 
the  donee,  discharged  from  the  condi- 
tion. Gaunt  and  Wife  v.  2\icker's  Ex- 
ecutors, 18  Ala.  27. 
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43.  A  deed  by  commissioners  ap- 
pointed to  sell  a  decedent's  real  estate, 
without  a  iinal  decree  of  the  court 
coutinuing  their  sale,  does  not  divest 
the  title  of  the  heirs  at-law.  Wallace 
v.JIairs  Heirs,  19  Ala.  367. 

44.  The  deed  of  a  widow,  before 
dower  assigned  to  her,  conveying  her 
interest  in  the  lands  of  her  deceased 
husband,  conveys  no  title  as  against 
the  heirs-at-law.     lb. 

45.  If  the  widow  of  a  mortgagor, 
while  in  possession  of  the  mortgaged 
premises,  before  her  dower  has  been 
assigned  to  her,  conveys  by  deed  to 
the  mortgagee,  her  deed,  if  effective 
for  any  purpose  as  against  the  heir, 
certainly  does  not  pass  more  than  the 
right  to  retain  one  third  of  the  rents 
and  profits  of  the  premises.  Hunt  ^ 
Frowner  v.  Acre  Sf  Johnson,  28  Ala. 
580. 

46.  A  mortgage,  or  deed  of  trust, 
on  the  real  estate  of  a  firm,  executed 
by  the  surviving  partner  to  secure 
the  payment  of  an  individual  liability, 
creates  a  lien  only  to  the  extent  of  his 
interest  in  the  property.  Lang's  Heirs 
V.  Waring,  17  Ala.  145. 

47.  Although  the  deed  of  a  surviving 
partner,  for  the  real  estate  of  the  firm, 
does  not  convey  the  legal  title  to  the 
purchaser  ;  yet  it  conveys  an  equity, 
through  which  he  may  compel  the 
heir  to  convey  the  legal  title.  An- 
drcws'  Heirs  o.  Brown's  Adm'r,  21  Ala. 
437.  (But  see  Lang's  Heirs  v.  Waring, 
25  Ala.  625,  as  to  the  circumstances 
imder  which  equity  will  not  decree  a 
conveyance.) 

48.  Where  the  owners  of  lands, 
through  which  a  railroad,  then  in  pro- 
cess of  construction,  would  probably 
pass,  joined  in  a  sealed  instrument, 
by  which,  in  consideration  of  one  dol- 
lar in  hand  paid,  they  baifgained,  sold 
and  conveyed  to  the  railroad  company, 
by  present  words,  -'so  much  of  any 
part  of  our  [their]  lands  as  may  be 
necessar}'  in  the  construction  of  said 
raih'oad," — held,  that  the  instrument, 
though  it  might  not  operate  as  a  con- 
veyance in  fee  of  the  land  necessary 
for  tlie  construction  of  the  road,  was 
not  void  for  uncertainty,  but  was 
binding  as  a  covenant  that  the  com- 
pany might  appropriate  so  much  of 
any  part  of  the  grantors'  lands  as 
might  be  necessary  for   the    construc- 


tion of  the  projected   road.    Pollard 
v.Maddox,  28  Ala.  321. 

49.  A  deed  contained  these  clauses: 
"For  and  in  consideration  of  the  sura 
and  covenants  hereinafter  mentioned, 
reserved  and  contained,  on  the  part 
of  the  said  D.  D.  to  be  paid,  done  and 
performed,  the  said  J.  K.hath  granted 
and  sold,  and,  by  these  presents,  doth 
grant,  sell  and  convey,  unto  the  said 
D.  D.,  the  following  lots,"  &c.,  "for  the 
sum  of  $50  each,  making  altogether 
the  just  sum  of  $300,  to  be  paid  by 
the  said  D.  D.,  his  heirs,  executors  and 
administrators,  to  said  J.  K.,  his  heirs 
or  assigns,  so  soon  as  the  United  States 
Government  shall  have  confirmed  to 
the  said  J.  K.,  or  his  heirs,  the  title  to 
the  said  lots  ;  to  have  and  to  hold  the 
said  lots,  together  with  all  the  privi- 
leges and  appurtenances  thereunto 
belonging,  unto  the  said  D.  D.,  his 
heirs  and  assigns,  forever.  Provided, 
nevertheless,  and  it  is  the  true  intent 
and  meaning  of  these  jjresents,  and  of 
the  parties  thereunto,  that  the  said 
D.  D.,  his  heirs,  executors  and  admin- 
istrators, shall  pay,  or  cause  to  be 
paid,  unto  the  said  J.  K.,  his  heirs  or 
assigns,  the  yearly  interest  of  eight 
per  cent,  on  the  said  sura  of  $300, 
until  the  covenants  before  mentioned 
are  complied  with  ;  the  interest  to 
commence  from  the  1st  day  of  this 
present  month."  Jie/d,that  it  convey- 
ed but  a  conditional  fee,  dependent 
upon  the  yearly  payment  of  interest 
as  therein  provided  ;  that  the  grantor 
and  his  privies  were  estopped  from 
saying  that  the  legal  title  did  not  pass  ; 
and  that,  upon  the  confirmation  of  the 
grantor's  title  by  the  United  States, 
the  whole  legal  title  vested  in  the 
grantee.  Carter  v.  Doe  d.  Chaudron, 
21  Ala.  72. 

50.  Growing  fruit  trees,  and  fences 
enclosing  a  field,  pass  with  the  free- 
hold. Mitchell  V.  Billingsleij,  17  Ala. 
391. 

51.  As  between  vendor  and  purcha- 
ser, the  stationary  machinery  for  im- 
pelling turning-lathes  or  other  portable 
machines,  which  are  of  equal  value 
everywhere,  if  erected  by  the  vendor 
for  his  own  use,  for  the  purposes 
either  of  trade  or  agriculture,  and 
fixed  in  or  to  the  ground,  or  to  some 
substance  which  has  already  become 
a  part  of  the  freehold,  pass  under  a 
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deed  for  the  land.    Harhiess  v.  Walker, 
2G  Ala.  493. 

52.  Tlie  doctrine,  that  a  grant  of 
land  by  the  Government,  to  an  alien 
and  his  heirs,  necessarily  confers  the 
power  to  enjoy  and  transmit  it,  how- 
ever true  when  applied  to  legislative 
grants,  does  not  hold  good  as  to  pat- 
ents, issued  by  ministerial  officers, 
upon  ordinary  purchases  of  public 
land  by  an  alien.  Etheridge  v.  Doe  d. 
Malempre,  18  Ala.  565. 

53.  Where  a  patent  calls  for  a  sub- 
division of  a  fractional  section,  de- 
scribed as  lying  north  of  a  certain 
creek  and  containing  a  specified 
number  of  acres,  it  embraces  all  the 
land  in  the  sub-division  north  of  the 
creek,  although  the  actual  number  of 
acres  exceeds  the  number  specified  in 
the  patent.  Stei7i  v.  Ashbij,  24  Ala. 
521. 

54.  When  a  deed  is  made  to  two 
jointly,  the  law  presumes,  in  the  ab- 
sence of  proof  as  to  their  respective 
interests,  that  they  are  equally  inter- 
ested ;  and  a  transfer  hj  one  of  them, 
by  present  words,  of  all  his  right, 
title  and  interest  in  the  land,  conveys 
a  moiety.  Long  v.  McDougald's  Adm'r, 
23  Ala.  413. 

55.  The  absolute  deed  of  a  riparian 
proprietor  conveys  the  right  to  the 
undiminished  flow  of  the  stream  ;  and 
no  reservation  of  a  right  to  divert  can 
be  implied,  especially  when  the  claim 
is  set  up  by  a  stranger,  from  the  fact 
that,  at  the  time  of  the  execution  of 
the  conveyance,  he  diverted  the  water 
for  the  purpose  of  supplying  a  mill  on 
another  tract  of  land.  Burden  v.  Stein, 
27  Ala.  204. 

56.  A  conveyance  of  lands  held  ad- 
versely to  the  grantor  is  good,  as 
between  the  parties,  on  the  principle 
of  estoppel,  which  can  only  operate 
on  the  parties  and  their  privies.  Har- 
vey V.  Doed.  Carlisle,  23  Ala.  635. 

57.  A  mortgagee  is  not  entitled  to 
the  rents  and  profits  accruing  before 
the  law-day,  unless  his  deed  contains 
a  stipulation  to  that  eftect.  Davis  v. 
Lassiter,  20  Ala.  561  ;  Hutchinson  v. 
Dearing,  20  Ala.  798.  {Vide  Mortga- 
ges, 30-35,  p.  302.) 

58.  A  mortgage  on  the  wife's  land, 
executed  by  the  husband  during  cov- 
erture, and  after  issue  born,  conveys 
all  his  interest  as  husband  and  tenant 


by    the   curtesy   initiate.      Boijkin   v. 
Rain,  28  Ala.  3.32. 

59.  At  common  law,  a  freeliold 
could  be  released  in  five  ways,  to-wit  : 
1st,  to  the  tenant  of  the  freehold,  in 
fact  or  in  law,  without  any  privity; 
2d,  to  the  remainder-man  ;  3d,  to  the 
reversioner,  without  privity  ;  4th,  to 
one  having  a  right  oidy  by  privity  ; 
or,  5th,  to  one  having  a  privity  only, 
without  right.  Cut,  in  this  country, 
the  technical  rules  relating  to  releases 
are  not  generally  adopted,  and  a  quit- 
claim deed  is  considered  as  passing 
the  title  of  the  grantor,  as  against 
himself  and  those  claiming  under  liim, 
either  by  descent  or  subsefjnent  con- 
veyance, without  any  warranty  as  to 
outstanding  titles  or  incumbrances. 
Smit/i's  Heirs  v.  Branch  Bank  at  Mobile, 
21  Ala.  125. 

60.  A.  sold  and  conveyed  to  B.,  and 
took  from  him  a  mortgage  to  secure 
the  payment  of  the  purchase-money, 
but  failed  to  record  it  within  sixty 
days.  B.  afterwards  sold  and  convey- 
ed to  0.,and  took  from  him  a  mortgage 
to  secure  the  payment  of  the  purchase- 
money  ;  and  having  foreclosed  his 
mortgage,  and  become  himself  the 
purchaser  at  the  master's  sale,  he 
afterwards  conveyed  by  quit-claim 
deed  to  D.,  who  had  no  actual  notice 
of  A.'s  unrecorded  mortgage.  Held, 
that  the  deed,  as  against  A.,  oidy  pass- 
ed B.'s  equity  of  redemption,     lb. 

61.  A  deed  of  gift  was  in  these 
words  :  "Know  all  men,  by  these  pres- 
ents, that  I,  A.  G.,  for  the  love  and 
afli'ection  I  have  for  my  daughter  Mary, 
have  given  to  her  a  certain  negro 
girl  named  Eliza,  about  ten  years  old, 
with  all  her  issue  ;  which  said  negroes 
I  warrant  and  defend  to  the  said  ^lary 
during  her  life,  and  to  her  heirs  after- 
wards, (especially  those  who,  in  the 
course  of  Providence,  may  live  the 
longest  with  her,)  against  the  lawful 
claims  of  any  person  or  persons  what- 
ever." Held,  that  the  daughter  took 
an  absolute  estate  in  the  slaves,  and 
not  a  life  estate  merely.  Hamner  v. 
Smith,  22  Ala.  433. 

62.  The  rule  in  Shelley*s  case  en- 
larges the  estate  of  the  first  taker, 
only  when  the  objects  of  the  limitation 
are  his  heirs  general,  or  the  heirs  of 
his  body,  and  when  they  take  by 
descent  from  him,  and  not  as  purcha- 
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sers  under  the  deed  ;  consequently, 
it  has  no  application,  where  the  deed 
is  to  the  liusband,  for  the  lives  of 
himself  and  his  wife,  with  contingent 
remainder  to  the  heirs  of  the  body  of 
the  wife  who  may  survive  him.  Wil- 
liamson  and  Wife  v.  iliason,  23  Ala.  488. 

63.  ^\''here  a  marriage-contract  stip- 
ulated, that  the  husband  should  "re- 
ceive and  enjoy,  during  the  lifetimes" 
of  himself  and  wife,  "all  the  rights  and 
profits"  of  the  wife,  "and,  at  their 
decease,  to  descend  to  the  heirs  of 
the  body"  of  the  wife  "which  may 
survive  at  that  time" ;  and  that  tlie 
wife  should  "have  no  part  or  portion 
of  the  property  now  owned  by"  the 
husband  "after  his  death," — held,  that 
the  husband,  on  reducing  the  wife's 
property  to  possession,  became  enti- 
tled to  it  as  absolute  owner,  until  the 
death  of  himself  and  wife,  subject  to 
the  contingent  limitation  to  the  heirs 
of  the  body  of  the  wife  who  might 
then  be  living.     lb. 

64.  Where  a  deed,  executed  by  the 
husband,  conveying  certain  slaves  in 
trust  "for  the  use,  benefit  and  behoof" 
of  his  wife  "forever,"  contained  the 
following  clause  :  "Provided,  however, 
that  the  title  or  property  in  said 
slaves  sliall  be  and  remain  in  the  said 
R.  [trustee]  for  the  use  and  behoof  of 
the"  wife,  "her  heirs,  executors  and 
assigns,  during  her  natural  life  only, 
with  remainder  to  the  heirs  of  her 
body  by  the"  grantor  "who  might  be 
living  at  her  death  ;  and,  in  default  of 
such  issue  living  at  that  time,  the  title 
and  property  in  said  slaves  to  revert 
to  the"  grantor,  "if  living  ;  but,  if  dead, 
to  descend  to  his  heirs-at-law," — held, 
that  the  wife  took  only  a  life  estate  in 
the  property  ;  that  the  contingent  re- 
mainder to  the  heirs  of  the  bodj^  of 
the  wife  was  not  too  remote,  and  that 
a  reversionary  interest  remained  in 
the  grantor.  McWilliams  v.  Ramsay, 
23  Ala.  813. 

6.5.  Under  a  deed  of  gift  of  a  slave, 
"to  my  daughter  L.  during  her  natural 
life,  and  at  her  death  to  her  child  or 
children  ;  but,  in  case  of  the  death  of 
ray  said  daughter,  without  lawful  issue 
of  her  body,  then  the  said  negro  and 
her  issue,  or  increase,  to  return  and 
belong  to  inV  other  heirs," — held,  that 
the  term  "heirs"  was  a  word  of  limita- 
tion, and  not  of  purchase  ;  and   that, 


upon  the  death  of  L.  without  issue, 
living  the  grantor,  his  other  surviving 
children,  born  before  the  execution  of 
the  deed,  took  nothing  under  it. 
Couch  V.  Anderson,  26  Ala.  676. 

66.  Under  a  deed  of  gift,  in  these 
words  :  "I  give,  grant  and  confirm 
unto  my  daughter  Eliza  a  negro  girl, 
named  Perse,  to  have,  hold  and  enjoy 
said  property  and  her  increase,  dur- 
ing the  natural  life  of  my  said  daugh- 
ter ;  which  property,  at  her  death, 
shall  descend  to  the  natural  heirs  of 
her  bod}'.  Provided  always,  and  upon 
this  condition,  and  it  is  the  true  in- 
tent and  meaning  of  these  presents, 
that  in  case  my  said  daughter  die, 
leaving  no  natural  heirs  of  her  body, 
then,  and  in  that  case,  said  property 
shall  revert  back,  and  from  part  of 
my  estate," — held,  that  Eliza  took  only 
an  estate  for  life,  and  not  the  absolute 
interest ;  that  the  words  "die  leaving" 
limited  the  words  "heirs  of  her  body" 
to  issue  living  at  the  death  of  the  first 
taker  ;  and  that  on  her  death,  leaving 
no  living  issue,  the  grantor's  personal 
representative  might  recover  the 
property.  31cVay's  Adm'rv.  Ijams,  21 
Ala.  238. 

67.  Where  a  father  conveyed  cer- 
tain personal  property,  by  deed  of 
gift,  to  his  "daughter  Sarah,  and  to 
her  children,  the  natural  heirs  of  her 
body,  at  her  death,"  "to  have  and  to 
hold  unto  the  said  Sarah,  her  execu- 
tors and  administrators,  forever,  as  her 
and  her  children's  property  ;"  and  the 
deed  reserved  to  the  donor,  during 
his  life,  the  use  and  possession  of  the 
property, — held,  thai  Sarah  took  a  life 
estate  in  the  property,  with  contin* 
gent  remainder  to  such  of  her  chil- 
dren as  might  be  living  at  her  death. 
Elmore  v.  Miistin,  28  Ala.  309. 

68.  A  deed,  purporting  to  have  been 
made  in  consideration  of  the  grantor's 
natural  love  and  aflFection  for  the 
grantees,  his  great  grand-children,  and 
of  §5  in  hand  paid  ;  and  using  the 
words  "give,  grant,  bargain,  sell,  alien, 
enfeoff  and  conve}^" — if  it  cannot  be 
otherwise  upheld,  will  be  held  a  con- 
veyance under  the  statute  of  uses  ; 
if,  on  account  of  its  consideration, 
it  cannot  operate  as  a  deed  of  bar- 
gain and  sale,  it  will  be  deemed 
some  other  one  of  the  conveyances 
under    the    statute  ;   and   it  may   be 
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maintained    as    a    covenant  to    stand 
seized.     Horton  v.  Slcd<j!;e,  29  Ala.  478. 

69.  A  deed,  conveyiiif^  a  tract  of 
land  to  George  and  Thomas,  to  be 
equally  divided  between  them,  con- 
tained this  clause  :  "It  is,  moreover, 
expressly  understood,  and  this  con- 
veyance is  upon  this  condition,  that 
if  the  said  Thomas  should  die  before 
the  age  of  twenty-one  years,  leaving 
DO  brother  or  sister,  then  the  whole 
of  said  tract  of  land  shall  belong  ex- 
clusively to  the  said'  George  ;  but,  if 
the  said  Thomas  should  die  before  at- 
taining the  age  of  twenty-one  years, 
leaving  brothers  and  sisters,  then  the 
half  of  said  tract  of  land  hereby  con- 
A'eyed  to  him  shall  go  to  his  said 
brothers  and  sisters."  .Thomas  having 
died  before  attaining  the  age  of  twenty- 
one  years,  leaving  an  only  sister  and 
no  brothers, — held,  that  the  sister  took 
one  half  of  the  land.     lb. 

70.  The  legal  effect  of  a  deed  can- 
not be  varied  by  parol.  Davis  v.  Las- 
si  ter,  20  Ala.  561 ;  Melto7i  v.  Watkins,  24 
Ala.  433. 

71.  But  this  rule  does  not  apply, 
where  a  party  comes  into  equity  to 
have  a  deed,  absolute  on  its  face, 
declared  a  trust  or  mortgage.  Bryan 
^  3IcPhailv.  Cowart,  21  Ala.  92  ;  Locke's 
Executor  v.  Palmer,  26  Ala.  312  ;  Brant- 
ley V.  West,  27  Ala.  542  ;  West  and  Wife 
V.  Hendrix,  28  Ala.  226 ;  Parish  v. 
Gates,  29  Ala.  254.  {Vide  Mortgages, 
6-16,  p.  300.) 

6.  Proof. 

72.  A  party's  mark  may  be  proved, 
like  his  handwriting,  bj'  a  witness  who 
is  sufficiently  acquainted  with  it  to  be 
able  to  testily  that  he  believes  it  to 
be  his.     Strong's  Executors  v.  Brewer, 

17  Ala.  706. 

73.  If  tlie  subscribing  witnesses 
have  left  the  State,  or  are  incompe- 
tent from  interest,  proof  of  the  hand- 
writing of  the  grantor  alone  is  suffi- 
cient to  admit  it  in  evidence.  Cox  v. 
Davis,  11  Ala.  1U. 

74.  If  the  subscribing  witness  re- 
sides beyond  the  limits  of  the  State,  it 
is  admissible  in  evidence  on  proof  of 
his  signature.     Foote  and  Wife  v.  Cobb, 

18  Ala.  585. 

75.  The  contents  of  a  deed  cannot 
be  proved  by  parol,  i:ntil  the  proper 


predicate  has  been  hiid  for  its  intro- 
duction. Allen  V.  Smith,  22  Ala.  416  ; 
Jhisseijv.  Ro(juc7nore,  27  Ala.  281. 

76.  Where  a  witness  testified,  that 
the  grantor  or  his  wife,  both  being 
present,  handed  him  a  paper,  saying, 
"There  is  a  deed  I  intended  for  my 
daughter  P.  ;"  that  he  read  it,  and  then 
returned  it  to  the  grantor  ;and  that  he 
could  only  recollect  the  words,  "I  give 
to  my  daughter  P.  my  negro  woman 
Penny,  and  to  the  heirs  of  her  body," — 
held,  that  the  evidence,  both  as  to  the 
execution  and  the  contentfTof  the  deed, 
was  sufficient  to  go  to  the  jury  ;  es- 
pecially, as  it  was  shown  that  the 
deed  could  not  be  found,  and  the  party 
in  whose  possession  it  was  presumed 
to  be  had  failed,  after  notice,  to  pro- 
duce it.  Mims'  Executors  v.  Sturtevant, 
18  Ala.  359. 

77.  Secondary  evidence  of  a  deed  is 
not  admissible,  upon  proof  that  the 
grantee's  executor  had  searched  for 
it,  and  had  not  been  able  to  find  it ; 
that  after  the  grantee's  death,  his  son 
had  carried  otF,  to  a  place  in  the  coun- 
try where  he  had  been  living,  a  small 
trunk  containing  his  papers,  which 
the  executor  had  not  searched  ;  and 
that  the  executor  had  made  verbal  ap- 
plication to  the  son,  both  for  the  trunk 
and  for  the  deed.  Tannis  v.  Doe  d. 
St.  Cyre,  21  Ala.  449. 

78.  In  a  suit  to  which  the  grantee 
is  a  party,  the  non-residence  of  his 
grantor  does  not,  per  se,  authorize  the 
introduction  of  secondary  evidence  of 
its  contents  :  the  grantee,  or  person 
in  whose  possession  it  is  presumed 
to  be,  must  be  first  notified  to  produce 
it,  or  its  loss  or  destruction  must  be 
proved.  Hussey  v.  Roquemore,  27  Ala. 
281. 

79.  Where  the  deed  under  which 
plaintiff  claimed  the  slave  in  contro- 
versy was  more  than  twenty  years 
old,  and  was  proved  to  have  gone  into 
the  possession  of  defendant's  testator, 
who  declared  his  intention  to  ke^p 
the  slave  for  the  grantee  until  her 
marriage,  but  died  before  that  time  : 
and  the  defendant,  who  was  one  of 
his  executors,  failed  to  produce  the 
deed  on  notice, — held,  that  this  was  a 
sulBcient  predicate  for  the  introduc- 
tion of  secondary  evidence.  Fralick 
V.  Presley  and  Wife,  29  Ala.  457. 

80.  The   contents   of  a  lost   deed 
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may  be  proved,  after  a  sufficient 
predicate  lias  been  laid  for  the  intro- 
duction of  secondary  evidence,  by  a 
part3''s  verbal  admissions.     lb. 

81.  After  a  part}'  has  adduced  parol 
evidence  of  the  contents  of  a  deed, 
without  objection  from  his  adversary, 
and  the  witness  has  been  cross-exam- 
ined touching  the  matter,  it  is  discre- 
tionary with  the  court  to  exclude  the 
evidence.     Allen  v.  Smith,  22  Ala.  416. 

82.  If  a  party  reads  in  evidence  to 
the  jury,  without  any  attempt  to  limit 
its  effect  as  proof,  a  certified  copy  of 
a  deed  purporting  to  have  been  exe- 
cuted by  husband  and  wife,  he  there- 
by concedes  its  genuineness,  and  can- 
not be  heard,  in  the  appellate  court, 
to  say  that  it  was  not  proved  ;  although 
it  appears,  from  the  clerk's  memoran- 
dum endorsed  on  it,  to  have  been  ad- 
mitted to  record  on  the  acknowledg- 
ment of  the  husband  alone,  and  is  ad- 
mitted to  have  been  "executed,  prov- 
ed, acknowledged  and  recorded,  as 
endorsed  and  certified  on  said  copy." 
Jenkins  v.  McConico,  26  Ala.  213. 

83.  A  record  copy  of  a  lost  deed,  or 
a  transcript  from  the  record,  is  only 
prima-farAe  evidence  of  the  contents  of 
the  deed  ;  and  parol  evidence  is  ad- 
missible, to  show  that  it  was  not  cor- 
rectly recorded.  Harvey  and  Wife  v. 
Thorpe,  28  Ala.  250. 

84.  Where  defendant  shows  a  letter 
from  plaintiff's  ancestor,  directing  his 
agent  to  close  a  bargain  for  the  sale 
of  the  land  ;  a  deed  thereupon  execu- 
ted by  the  agent,  in  his  own  name,  to 
defendant's  vendor,  and  an  uninter- 
rupted possession  of  twenty-eight 
years, — the  court  may  instruct  the 
jury,  that  they  may  presume  a  con- 
veyance from  plaintiffs  ancestor,  either 
to  the  agent,  or  to  the  purchaser.     lb. 

85.  A  deed  more  than  thirty  years 
old,  having  nothing  suspicious  about 
it,  is  presumed  to  be  genuine,  without 
express  proof;  and,  when  found  in 
the  proper  custod}^  and  corroborated 
by  enjoyment  under  it,  or  by  other 
equivalent  explanatory  proof,  it  is 
allowed  to  prove  itself.  Carter  v. 
Doe  (1.  Ckaudron,  21  Ala.  72. 

7.  Registration. 

(«)  "When  Authorized,  or  Required. 

86.  A  deed  of  gift  of  slaves,  execu- 


ted in  another  State,  is  not  required  to 
be  recorded  here,  in  order  to  jirotect 
a  remainder.  Lyde  v.  Taylor,  17  Ala. 
270;  Turner  v.  Fenner,  19  Ala.  355; 
Fralick  v.  Presley  and  Wife,  29  Ala.  457. 
(But  see  McCoy  v.  Odom,  20  Ala.  502.) 

87.  And  this,  although  the  tenant 
for  life  and  the  remainder-man  both 
both  resided  in  this  State  at  the  time 
of  the  execution  of  the  deed,  and  con- 
tinue to  reside  here,  lurner  v.  Fen- 
ner,  19  Ala.  355. 

88.  Nor  does  the  statute  apply  to  a 
deed  of  gift,  executed  in  another 
State,  by  which  slaves  are  given  to  a 
married  w'oman,  "during  her  natural 
life,  to  her  separate,  sole  and  exclusive 
use  and  behoof,"  and  at  her  death  to 
her  children.  Michan  and  Wife  v. 
Wyatt,  21  Ala.  813. 

89.  But  a  loan  of  slaves  in  another 
State,  must  be  recorded  here,  when 
the  property  is  brought  into  this 
State,  in  order  to  protect  the  rights  of 
the  owner  as  against  the  creditors  of 
the  party  in  possession.  McCoy  v. 
Odom,  20  Ala.  502. 

90.  A  deed,  purporting  to  have 
been  made  in  consideration  of  natural 
love  and  affection,  "and  for  divers 
other  good  considerations,"  which  are 
shown  bj'  parol  to  have  been  valuable, 
is  not  within  the  statute  relative  to 
conveyances  "upon  consideration  not 
deemed  valuable  in  law."  Johnson  v. 
Boyles,  26  Ala.  576. 

91.  An  absolute  bill  of  sale  of  a  slave 
is  not  required  to  be  recorded,  al- 
though there  is  a  contemporaneous 
agreement  for  the  delivery  of  tlie  slave 
at  a  future  day.  Millard's  Adm^rs  v. 
Hall,  24  Ala.  209. 

92.  A  mortgage  or  transfer  of  a  ves- 
sel for  the  navigation  of  the  ocean  is 
not  within  the  statute  requiring  the 
registration  of  mortgages  on  personal 
property.  Fontaine  ^  Dent  v.  Beers  ^ 
Smith,  19  Ala.  722. 

93.  The  Mississippi  statute,  relative 
to  the  registration  of  mortgages  and 
deeds  of  trust,  does  not  apply  to  a 
written  instrument,  by  which  a  planter 
assigns  his  crop  of  cotton  to  a  com- 
mission merchant,  to  secure  the  re- 
payment of  advances  made  on  it,  with 
a  stipulation  that  the  cotton  shall  not 
be  sold  before  a  specified  day  unless 
directed  by  the  assignor.  Bryan  v. 
Smith,  22  Ala.  534. 
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94.  Tlie  oflicial  deed  of  a  sheriff  or 
marshal  is  required  to  be  recorded, 
like  other  deeds,  witiiin  six  months 
after  its  execution.  Pollard  v.  Cocke, 
19  Ala.  188. 

95.  A  deed  of  trust,  conveying  ac- 
counts to  be  created  in  future  by  the 
grantor's  labor,  is  not  required  to  be 
recorded,  nor  is  its  registration  au- 
thorized. Stewart  v.  Kirtdand,  19  Ala. 
162. 

(6)  SufGciency  of  Acknowledgment  and 
Probate. 

96.  A  mortgage  may  be  admitted  to 
record,  on  proof  by  the  subscribing 
■witness  that  he  saw  it  signed,  sealed 
and  delivered  on  the  fourth  day  after 
its  date  ;  there  being  no  evidence  that 
any  fraud  or  injury  was  thereby  com- 
mitted or  attempted.  Harbinson  v. 
Harrell,  19  Ala.  753. 

97.  It  is  not  essential  to  the  probate 
of  a  deed  that  it  should  be  proved  to 
have  been  executed  on  the  day  of  its 
date,  if  the  deed  is  recorded  within 
the  time  required  by  law.  Parsons  v. 
Boyd,  20  Ala.  112. 

98.  If  the  certificate  of  probate  re- 
cites that  the  grantor  acknowledged 
the  instrument  "to  be  his  free  act  and 
deed,"  this  is  tantamount  to  saying 
that  he  '"signed,  and  sealed  and  de- 
livered" it.     lb. 

99.  If  the  endorsements  on  the  deed, 
purporting  to  have  been  made  by  the 
proper  officer,  show  at  what  time  it 
was  left  with  him  for  registration,  and 
the  book  and  page  in  which  it  is  re- 
corded, this  is  a  substantial  compli- 
ance with  the  statute.     lb. 

100.  An  acknowledgment  of  a  deed 
by  the  grantor,  on  the  day  of  its  date, 
is  a  sufficient  compliance  with  the 
statute,  although  the  certificate  of  ac- 
knowledgment does  not  state  the  date 
of  the  execution.  Carter  v.  Doe  d. 
Chaudron,  21  Ala.  72. 

101.  Where  the  clerk's  certificate 
misdescribes  the  grantor,  as  by  sub- 
stituting the  name  of  Mr.Kinnie  for 
McKewin,  this  is  not  a  compliance  with 
the  registration  acts  ;  nor  can  the  opin- 
ion of  the  clerk  be  received  to  identi- 
fy the  deed,  and  thus  render  a  cop}^ 
admissible  evidence.  Jones  v.  Parks, 
22  Ala.  446. 

102.  The  deed  of  husband  and  wife, 


acknowledged  by  them  before  a  justico 
of  tlic  peace,  may  be  admitted  to 
record  without  proof  of  execution  by 
a  subscribing  witness.  Harvey  v.  Doe 
d.  Carlisle,  23  Ala.  635. 

103.  It  is  the  duty  of  the  purchaser, 
not  of  the  vendor,  to  have  the  deed 
probated.  Carter  v.  Corley,  23  Ala. 
612. 

104.  Tlie  statute  of  1839,  authoriz- 
ing relinquishments  of  dower  by  deed 
of  husband  and  wife  attested  by  two 
witnesses,  embraces  non-resident  as 
well  as  resident  femes  covert,     lb. 

105.  If  one  of  the  subscribing  wit- 
nesses subsequently  acquires  an  in- 
terest in  the  note  given  for  the 
purchase-money,  this  does  not  affect 
the  validity  of  his  attestation.     lb. 

106.  To  pass  the  wife's  interest  in 
her  lands,  the  deed  must  be  acknowl- 
edged by  her,  on  private  examination 
apart  from  her  husband,  and  must  be 
so  certified,  in  proper  form,  by  the 
officer  before  whom  the  acknowledg- 
ment is  made.  Doe  d.  Hughes  v.  Wil- 
kinson, 21  Ala.  296  ;  George  v.  Goldsby, 
23  Ala.  326  ;  Beene's  Heirs  v.  RaiidaU's 
Heirs,  23  Ala.  514  ;  McBryde's  Heirs  v. 
Wilkinson,  29  Ala.  662  ;  Boykin  v.  Rain, 
28  Ala.  332. 

107.  Husband  and  wife  conveyed 
her  lands,  by  deed  dated  May  16, 1839, 
and  certified  in  proper  form  to  have 
been  acknowledged  by  them  as  "their 
free  act  and  deed."  The  wife  also  exe- 
cuted a  relinquishment  of  dower  in 
said  lands,  dated  May  17,  and  written 
on  the  back  of  said  deed  ;  and  at  the 
foot  of  the  relinquishment  was  vi'ritten 
the  certificate  dt  a  justice  of  the  peace, 
that  the  wife,  on  said  17th  ^lay,  on 
private  examination,  "acknowledged 
that  she  signed,  sealed  and  delivered 
the  foregoing  instrument,  as  her  volun- 
tary act  and  deed."  Held,  that  the 
last  certificate  applied  onlj'  to  the  re- 
linquishment of  dower.  Doe  d.  Hughes 
V.  Wilkinson,  21  Ala.  296. 

108.  In  such  case,  a  court  of  equity 
cannot,  on  the  ground  of  mistake,  ap- 
ply the  certificate  to  the  deed.  3Ic' 
Bryde's  Heirs  v.  Wilkinson,  29  Ala.  662. 

109.  Whether  parol  evidence  is  ad- 
missible to  show  that  the  words 
"foregoing  instrument,"  as  used  in  the 
justice's  certificate,  were  intended  to 
apply  to  the  deed,  and  not  to  the 
relinquishment  of  dower,  qucEre  1    If 
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admissible,  it  may  be  received  at  law. 
lb. 

110.  A  certificate,  stating  tliat  the 
wife  acknowledged,  on  private  exami- 
nation, "that  she  signed,  sealed  and 
delivered  the  above  instrument,  on 
her  own  free  will  and  accord,  and 
without  any  force,  persuasion,  or 
threats  from  her  said  husband,  and 
for  the  express  purpose  therein  stat- 
ed," is  not  a  substantial  compliance 
with  the  provisions  of  the  statute. 
Boy/cm  v.  Rain,  28  Ala.  332. 

(c)  Effect   of  Registration,  and   Xon- 
Registration. 

111.  If  a  deed  is  not  registered  with- 
in the  time  required  b}'  the  statute, 
nor  until  after  the  rendition  of  a  judg- 
ment against  the  vendor  in  favor  of  a 
creditor  who  had  no  notice  of  it,  its 
subsequent  registration  cannot  relate 
back,  so  as  to  defeat  or  postpone  the 
lien  of  the  judgment.  Pollard  v.  Cocke, 
19  Ala.  188. 

112.  The  registration  of  a  deed  of 
trust,  conveying  [inter  alia)  accounts 
to  be  contracted  in  future,  does  not 
operate  as  constructive  notice  of  the 
assignment  of  the  accounts.  Stewart 
V.  kirkland,  19  Ala.  162. 

113.  The  registration  of  a  deed  of 
trust  is  constructive  notice  of  the  lien 
in  all  contests  respecting  the  proper- 
ty, but  does  not  run  with  mercantile 
paper  secured  by  the  deed,  so  as  to 
charge  a  hona-fide  holder  before  matu- 
rity with  knowledge  of  its  recitals. 
Minell  cy  Co.  v.  Reed,  26  Ala.  730. 

114.  The  registration  of  a  mortgage, 
in  compliance  with  the  requisitions  oi 
the  statute,  operates  as  actual  notice 
to  subsequent  purchasers.  Steele  v. 
Adams,  21  Ala.  534. 

115.  An  unrecorded  mortgage  is 
void,  as  against  a  subsequent  mort- 
gagee without  notice,  although  his 
deed  also  is  unrecorded.  Coster's  Ex- 
ecutors V.  Bank  of  Georgia,  24  Ala.  37. 

116.  But  it  is  valid  and  binding  be- 
tween the  parties  themselves.  Smith's 
Heirs  v.  Branch  Bank  at  Mobile,  21  Ala. 
125  ;  Center  v.  P.  if  M.  Bank,  22  Ala. 
743.  _ 

117.  It  is  also  valid  as  against  sub- 
sequent creditors  and  purchasers  with 
notice.  Smith's  Heirs  v.  Branch  Bank 
at  Mobile,  21   Ala.   125;  DeVendal  v. 


Malone's  Executors.  25  Ala.  272  ;  Boyd 
V.  Beck,  29  Ala.  703. 

118.  If  a  lien  attaches  in  favor  of 
a  judgment  creditor  before  notice  of 
an  unrecorded  deed, the  purchaser  at 
execution  sale  is  also  protected,  al- 
though he  may  have  had  notice  at  the 
time  of  his  purchase.  De  Vendell  v.  Doe 
d.  Hamilton,  27  Ala.  156. 

119.  A  deed  of  trust  which,  for  want 
of  due  registration,  is  void  as  against 
a  judgment  creditor,  cannot  operate  to 
place  the  title  beyond  the  lieu  of  his 
judgment.     lb. 

120.  A  deed  of  gift,  though  unre- 
corded, is  valid  and  binding  between 
the  parties  themselves.  Gaunt  and 
Wife  V.  Tuckers  Executors,  18  Ala.  27  ; 
Perry  v.  Graham,  18  Ala.  822. 

II.  Deeds  of  Trust,  and  Assignments, 
FOR  THE  Benefit  of  Creditors. 

1.  Execution,    and   Assent  of  Benefici- 
aries. 

121.  Where  the  provisions  of  a 
deed  of  trust  or  assignment  are  clearly 
beneficial  to  the  preferred  creditors, 
their  assent  will  be  presumed.  Gov- 
ernor V.  Campbell,  17  Ala.  566  ;  Brown 
V.  Lyon  if  O'Neal,  17  Ala.  659  ;  Evans 
(^  Evans  v.  Lamar,  21  Ala.  333  ;  Ran- 
kin, Vuryee  if  Co.  v.  Lodor,  21  Ala. 
380  ;  Benning  v.  Nelson,  23  Ala.  801  ; 
Shearer  v.  Loftin,  26  Ala.  703  ;  Ashley's 
Adrn'r  v.  Robinson,  29  Ala.  112  ;  Lanier 
V.  Driver,  24  Ala.  149. 

122.  Secus,  where  its  provisions  are 
not  clearly  beneficial  to  them.  Erans 
if  Evans  v.  Lamar,  21  Ala.  333;  Ran- 
kin, Duryee  c)'  Co.  v.  Lodor,  21  Ala.  380; 
Benning  v.  Nelson,  23  Ala.  801  ;  Shearer 
V.  Loftin,  26  Ala.  703. 

123.  Or  where  it  was  made  with 
intent  to  defraud  the  other  creditors 
of  the  grantor.  Toivnsend  if  Brothers 
V.  Harwell,  18  Ala.  301  ;  Benning  v. 
Nelson,  23  Ala.  801 ;  Ashley's  Adm'r  v. 
Robinson,  29  Ala.  112. 

124.  And  this,  notwithstanding  the 
deed  devotes  the  praperty,  absolutely 
and  unconditionally,  to  the  payment 
of  the  secured  debts,  and  the  trnstee 
did  not  participate  in  the  fraudulent 
intent.  Townsend  ^  Brothers  v.  Har- 
well, 18  Ala.  301. 

125.  An  assignment  which  devotes 
the  property   couveyed,  uncoridition- 
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ally,  to  the  payment  of  the  preferred 
creditors,  is  complete  and  executed, 
as  to  them,  immediately  upon  its  de- 
livery, although  it  requires  the  f^raiit- 
or's  other  creditors,  as  a  condition  to 
their  participation  in  tlio  residue,  to 
execute  it  within  six  montlis.  Brown 
V.  Lyon  ^  O'Neal,  17  Ala.  G59. 

126.  Generally,  where  a  debtor  seeks 
to  postpone  the  payment  of  his  debts, 
by  conveying  property,  in  trust  to  se- 
sure  or  pay  them,  all  the  creditors 
must  assent  to  the  deed,  to  give  it  any 
validity.  Rankin,  Durijee  ^'  Co.  v.  Lo- 
dor,  21  Ala.  380. 

127.  But  this  principle  does  not 
apply  to  a  dee<l,  executed  by  a  firm 
and  one  of  the  partners  individually, 
who  were  in  failing  circumstances, 
containing  the  following  provisions  : 
The  trustee  was  authorized  to  receive, 
collect,  sell  and  dispose  of  the  proper- 
ty convej'ed,  with  all  convenient 
speed,  on  such  terms  as  he  might 
deem  expedient,  and,  out  of  the  pro- 
ceeds, after  first  discharging  the  costs 
and  expenses  of  the  trust,  to  pay  the 
debts  of  the  creditors  who  were  made 
parties  of  the  third  part  to  the  deed, 
according  to  their  priority  in  signing 
it,  as  follows  :  1st,  those  who  assented 
within  ninety  days  were  to  be  paid 
equally  in  full  ;  2dly,  those  who  as- 
sented within  one  hundred  days,  in 
like  manner,  out  of  the  residue  ;  and, 
3dly,  those  who  assented  within  one 
hundred  and  twenty  days  ;  and  it  was 
expressly  stipulated,  that  the  pssent- 
ing  creditors  thereby  released  all 
their  claims  and  demands  against  the 
debtors.  On  the  contrary,  the  assent 
of  any  one  of  the  creditors  makes 
such  deed  complete  in  law,  and  vests 
the  whole  legal  title  in  the  trustee  ; 
and  the  subsequent  levy  of  attachments 
and  executions  by  other  creditors 
gives  them  no  priority  over  those 
beneficiaries  who  afterwards,  but 
within  the  prescribed  time,  assented 
to  it.     lb. 

128.  A  deed  which  conveys  prop- 
erty absolutely  for  the  benefit  of  spe- 
cified creditors,  although  it  purports 
on  its  face  to  be  tripartite,  does  not 
require  to  be  signed  by  either  the 
trustee  or  the  beneficiaries  ;  but,  if 
the  trustee  is  only  authorized  to  sell 
the  property  "at  the  request  of  the 
beneficiaries  or  a  majority  of  them," 


and  the  deed  reserves  to  the  grantor 
tlic  right  of  redeeming  the  property 
by  a  special  day,  beyond  the  maturity 
of  the  greater  part  of  the  secured 
debts,  the  assent  of  the  beneficiaries 
cannot  be  i)resumed,  and  notliing  less 
than  the  express  assent  of  a  majority 
in  interest  can  render  the  deed  availa- 
ble.    Shearer  v.  Loftin,  20  Ala.  703. 

129.  The  bankruptc}'  of  the  grantor, 
before  an  express  assent  on  the  part 
of  the  beneficiaries,  is  a  revocation  of 
a  fraudulent  assignment.  Aslileij's 
Adm'r  v.  Robinson,  29  Ala.  112. 

2.  Consideration. 

130.  If  a  surety  assumes,  in  good 
faith,  the  payment  of  a  debt  on  wliich 
he  is  liable,  this  is  a  valid  considera- 
tion for  a  deed  of  trust  executed  to 
him  by  his  principal.  Pennington  v. 
Woodall,  17  Ala.  685. 

131.  In  an  action  by  the  grantee 
against  a  third  person,  to  recover  the 
property  conveyed,  it  is  not  necessary 
to  prove  the  consideration  of  the 
deed,  until  the  defendant  has  shown 
that  he  claims  as  purchaser  from,  or 
creditor  of  the  grantor.     lb. 

132.  As  a  general  rule,  the  recitals 
in  a  deed  which  is  impeached  for 
fraud,  in  a  controversy  between  those 
claiming  under  it  and  a  pre-existing 
creditor  of  the  grantor,  are  not  evi- 
dence of  a  consideration.  Pool  v. 
Cummings  ^  Co.,  20  Ala.  563. 

3.   Construction. 

133.  Where  a  deed  of  trust,  convey- 
ing certain  real  and  personal  property, 
together  with  the  grantor's  growing 
cotton  crop,  provided  that,  if  the  pro- 
ceeds of  the  property  other  than  the 
crop  should  prove  insufficient  to 
satisfy  certain  debts  due  to  C,  "then, 
Ivhatever  may  remain  due  thereon 
shall  be  paid  by  the  trustee  out  of  the 
crop,  and.  out  of  the  same  crop,  he 
shall  pay  to  M.  &  Co.  a  bill  for  82,000," 
described  as  having  been  "accepted 
by  them  on  the  faith  of  the  crop,"  and 
also  pay  to  said  M.  &  Co.  the  amount 
due  l\y  the  grantor  on  his  account 
current;  and  further  provided,  after 
the  discharge  of  "the  debts  already 
directed  to  be  paid  out  of  the  sales  of 
the  crop,"  for  the   payment   of  other 
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creditors  in  tlie  order  in  which  they 
were  named. — kehl,  that  the  deed  crea- 
ted no  preference  between  C.  and 
M.  &  Co.,  as  to  the  proceeds  of  the 
cotton  crop.  Manldeji, Mantague  if  Co. 
V.  Armistcad,  18  Ala.  500. 

134.  Where  a  deed  of  trust  contain- 
ed the  followin.!:;  provisions :  "The 
said  trnstees  shall  pay  and  satisfy  the 
following  debts  of  the  party  of  the 
first  part,  in  the  following  order,  to- 
wit :  first  class,"  &c.  specifying  them, 
and  describing  them  thus,  "The  above 
demands  compose  the  first  class  of 
preferred  creditors,  being  principally 
endorsers,  sureties,  and  those  who 
have  advanced  money  to  the  said 
party  of  the  first  part,  and  all  are  to 
be  first  satisfied  and  discharged  in 
full."  "The  second  class  comprises 
the  following  claims,"  <fcc., "which  shall 
be  paid  ratably  and  proportionably, 
after  the  entire  discharge  of  the  debts 
enumerated  in  the  first  class."  Held, 
that  the  deed  created  no  preference 
among  the  debts  specified  in  the  first 
class.     Colgin  v.  Redman,  20  Ala.  650. 

4.  Subject-Matter  of  Conveyance. 

135.  "Whether  accounts,  to  be  crea- 
ted in  future  by  the  labor  of  the 
grantor,  may  be  conveyed  by  deed  of 
trust,  qucere?  Stewart  v.  Kirkland,  19 
Ala.  162. 

136.  "The  hire"  of  slaves,  "or  the 
use  of  them  during  the  present  j'ear, 
and  whatever  negroes  the  grantor  nja}' 
hire  next  year  to  make  a  crop  with, 
and  the  entire  crop  he  may  make  this 
year  and  next,"  may  be  conve3'ed  by 
mortgage.  Floyd  v.  Morrow,  26  Ala. 
353. 

5.  Reversionary  Interest  of  Gra-ittor. 

137.  If  the  grantor  retains  posses- 
sion of  the  property  conveyed,  con- 
sistently with  the  terms  of  the  deed, 
and  by  the  permission  of  the  trustee, 
in  wliom  is  reposed  a  reasonable  dis- 
cretion as  to  the  time  and  manner  of 
selling,  his  interest  is  not  subject  to 
lev}'  and  sale  under  execution  at  law. 
Hopkins  V.  Scott,  20  Ala.  179. 

138.  If  the  grantor  retains  the  pos- 
session of  personal  property,  after 
default  made  in  a  portion  of  the 
secured  debts,  when  the  deed  author- 


izes the  trustee  to  sell  so  much  of  the 
property  as  may  be  necessary  to  pay 
the  debts  then  due,  he  has  not  such 
an  interest  therein  as  may  be  subject- 
ed by  attachment  at  law ;  and  this, 
notwithstanding  the  value  of  the  prop- 
erty conveyed  greatly  exceeds  the 
aggregate  amount  of  the  debts  then 
due.  Thompson  v.  Thornton,  21  Ala. 
808. 

As  to  the  effect  of  reservations  for 
the  benefit  of  the  grantor,  vide  infra, 
152-164. 

6.   Validity  ;  and  herein,  of  Fraud,  and 
Stipulations  for  Benefit  of  Grantor. 

139.  The  fraudulent  intention  of  the 
grantor  alone  does  not  vitiate  an  as- 
signment. Governor  v.  Campbell,  17 
Ala.  566. 

140.  Nor  can  its  validity  be  impair- 
ed by  the  subsequent  unauthorized 
acts  or  admissions  of  either  the  grantor 
or  the  trustee,  when  the  latter  has  no 
beneficial  interest  in  the  propertj'.    lb. 

141.  The  omission  to  specify  the 
property  assigned,  is  merely  a  circum- 
stance for  the  consideration  of  the 
jury  in  determining  the  question  of 
fraudulent  intent,  but  does  not  render 
the  deed  fraudulent  on  its  face.  Brown 
V.  Li/on  (.y  O'Neal,  17  Ala.  659. 

142.  Under  a  general  assignment  for 
the  equal  benefit  of  all  the  grantor's 
creditors,  the  failure  to  annex  a  sched- 
ule of  the  debts,  or  to  provide  the 
mode  of  giving  notice  to  the  creditors, 
does  not  render  it  fraudulent  on  its 
face.  Doe  d.  Shackelford  v.  P.  If  31. 
Bank,  22  Ala.  238. 

143.  A  provision  in  such  deed,  con- 
ferring upon  the  trustees  "a  just  and 
reasonable  discretion  as  to  selling  at 
private  or  public  sale,  for  cash  or 
upon  time  with  ample  security,"  does 
not  render  the  deed  fraudulent  on  its 
face.  Evans  if  Evans  v.  Lamar,  21  Ala. 
333;  Doe  d.  Shackelford  v.  P.  ^-  31. 
Bank.  22  Ala.  238. 

144.  Nor  is  a  deed  rendered  fraudu- 
lent, by  a  provision  authorizing  the 
trustee  to  carry  on  the  mercantile 
business  of  the  grantor  until  the  assent 
or  dissent  of  the  preferred  creditors 
should  be  expressed,  or  until  after  the 
expiration  of  a  reasoiuible  time  for 
ascertaining  such  assent,  and  to  em- 
I)loy  clerks  and  agents   to  assist  him 
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in  the  execution  of  the  trust ;  and 
furtlier  providing  that  lie  shonhl  only 
be  liable  for  his  own  acts  and  defaults, 
and  for  the  money  which  might  actu- 
ally come  to  his  hands.  Rankin,  Dur- 
yee  t^  Co.  v.  Lodor,  21  Ala.  380. 

14;").  The  fact  that  one  of  the  items 
of  a  secured  debt  consists  of  usurious 
interest,  which  the  creditor  had  been 
compelled,  in  good  faith,  to  pay  to  a 
third  person  for  the  purpose  of  re- 
placing money  borrowed  from  him  by 
the  grantor,  does  not  vitiate  a  deed. 
Pennington  v.  Woodall,  17  Ala.  C85. 

146.  A  miscalculation,  mistake,  or 
unintentional  error  in  stating  the 
amount  of  a  secured  debt,  does  not 
invalidate  a  deed  ;  secus,  if  a  larger 
amount  than  is  justly  due  is  intention- 
ally inserted,     lb. 

147.  If  a  debtor,  in  failing  circum- 
stances, executes  a  deed  of  trust  for 
the  security  of  some  of  his  credit- 
ors, and,  with  the  intent  to  thereby 
save  a  portion  of  the  property  to 
himself,  fails  to  disclose  the  indebted- 
ness of  one  of  the  beneficiaries  to  him, 
arising  out  of  another  transaction, 
this  would  be  a  fraud  upon  his  cred- 
itors, as  against  any  one  who,  by 
assenting  to  the  intent,  participated 
in  the  fraud.  Ala.  Life  Insurance  ^ 
Trust  Co.  V.  Petttcay,  24  Ala.  544. 

148.  If  a  creditor,  knowing  the  in- 
solvency of  his  debtor,  takes  from 
him  a  deed  to  secure  the  -entire 
amount  of  his  debt,  without  disclosing 
the  fact  that  he  is  indebted  to  the 
grantor  on  another  independent  trans- 
action, this  would  be  a  strong  circum- 
stance against  him,  and,  if  the  indem- 
nity provided  w^as  fully  adequate  to 
the  secured  debts,  probably  conclu- 
sive ;  but,  if  the  property  conveyed 
was  insufficient  to  pay  the  secured 
debts,  by  an  amount  exceeding  the 
creditor's  indebtedness  to  the  grantor; 
or,  if  there  were  other  liabilities,  not 
provided  for  in  the  deed,  and  exceed- 
ing the  creditor's  said  indebtedness, — 
this  would  be  sufficient  to  rebut  every 
inference  of  fraud.     lb. 

149.  Where  one  of  the  secured 
debts  was  described  as  a  balance  paid 
by  the  beneficiary  on  a  note  on  wdiich 
he  was  surety  for  the  grantor,  while 
the  evidence  showed  that  the  debt 
was  paid,  in  part,  with  notes  of  a  third 
person  borrowed  by  the  grantor,  in 


payment  of  which  he  gave  his  own 
bond,  with  the  beneficiary  as  surety  ; 
that  the  grantor  was  insolvent ;  that 
the  loan  was  made  on  tiie  credit  of 
tiie  beneficiary  ;  and  that  the  latter  liad 
paid  a  portion  of  the  note,  and  given 
his  individual  accejitance  for  the  bal- 
ance,— held,  that  there  was. nothing  in 
these  facts  to  affect  the  validity  of  the 
deed.     lb. 

150.  A  recital  in  a  deed,  that  some 
of  the  greintor's  creditors  were  urging 
the  collection  of  their  debts  at  a  time 
when  there  was  a  great  pressure  in 
the  money  market,  and  that  his  prop- 
erty, if  sold  at  a  more  favorable  period, 
would  be  more  than  enough  to  pay  off 
all  his  debts,  is  but  a  statement  of  the 
reasons  which  induced  the  execution 
of  the  deed,  and  does  not  render  it 
fraudulent  on  its  face.  Doe  d.  Shackel- 
ford V.  P.  ^  M.  Bank,  22  Ala.  238. 

151.  The  relationship  of  all  the  par- 
ties to  a  deed,  executed  by  an  insol- 
vent debtor,  is  a  circumstance  for  the 
consideration  of  the  jury  in  determin- 
ing the  question  of  fraudulent  intent, 
but  raises  no  legal  presumption  of 
fraud.  3Iont scorn ertfs  Executors  v.  Kirk- 
sey,  26  Ala.  172. 

152.  A  reservation  in  favor  of  the 
grantor,  with  intent  to  hinder  and  de- 
lay his  creditors,  renders  a  deed  void. 
Stokes  V.  Jones,  18  Ala.  734. 

153.  An  assignment,  executed  by 
an  insolvent  debtor,  providing  that 
the  preferred  creditors  are  not  to 
enjoy  its  benefits  unless  they  accept 
it  in  full  satisfaction  of  their  debts, 
and  that  the  pro-rata  share  of  those 
who  refuse  to  accept  shall  be  ^)aid  to 
another  specified  creditor  ;  and  making 
no  provision  as  to  the  disposition  of 
the  surplus  wdiich,  if  all  the  preferred 
creditors  should  refuse  to  accept, 
would  remain  after  paying  the  debt 
of  the  residuary  creditor, — is  fraud- 
ulent and  void  on  its  face.  West,  Oli- 
ver ^'  Co.  V.  Snodgrass,  17  Ala.  549. 

154.  But  an  assignment,  appropria- 
ting the  property  miconditionaliy  to 
the  payment  of  certain  preferred, 
creditors,  and  the  residue,  if  any,  to 
be  distributed,  pari  passu,  among  all 
others  who  shall  execute  the  deed 
within  six  months,  is  not  vitiated  by 
the  implied  reservation,  in  the  event 
of  the  faihn-e  or  refusal  of  the  latter 
class  of  creditors  to  accept   the   deed, 
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of  such  residue  to  tlic  grantor.  Brown 
V.  Lyon  i^  O'Neal.  17  Ala.  659. 

155.  A  deed  of  trust,  executed  by  a 
debtor  in  failing  circumstances,  who 
had  taken  to  the  supreme  court  judg- 
ments obtained  against  him  for  delay, 
was  intended  to  secure  the  payment 
of  a  debt  pf  iS^loO  to  C,  and  to  indem- 
nify C.  and  anotlier  against  certain 
debts  on  which  they  were  bound  as 
sureties  for  the  grantor,  some  of  which 
were  due,  and  others  running  to  ma- 
turity ;  conveyed  property,  consisting 
of  land,  slaves,  cattle,  cotton,  lumber, 
household  and  kitchen  furniture,  a 
stock  of  goods,  and  outstanding  notes 
and  accounts,  amounting  to  above 
$7,000,  and  exceeding  the  aggregate 
amount  of  the  secured  debts  ;  and  pro- 
vided that  the  grantor  should  retain 
the  possession  of  all  the  property, 
and  take  the  profits  thereof  to  his  own 
use,  until  default  made  in  the  pa^^ment 
of  the  debt  due  to  C,  or  until  C.  and 
his  co-surety  should  be  compelled  by 
law  to  pay  any  of  the.  debts  for  which 
they  were  bound  ;  in  either  of  which 
contingencies,  the  trustee  was  author- 
ized, after  giving  twelve  months  notice 
of  the  sale,  to  sell  so  much  of  the 
property  as  might  be  sufficient  for  the 
piirpose,  and,  out  of  the  proceeds, 
after  defraying  the  expenses  of  the 
trust,  to  pay  the  debt  due  to  C,  or  the 
amounts  paid  by  him  and  his  co-surety 
on  the  other  debts  ;  the  surplus,  if 
any,  to  be  paid  to  the  grantor, — held, 
that  the  deed  was  fraudulent  on  its 
face,  as  against  the  grantor's  creditors. 
Johnson  v.  Thweatt,  18  Ala.  741. 

156.*  A  deed  of  trust,  executed  by  a 
defaulting  guardian,  for  the  indemnity 
of  the  sureties  on  his  bond  ;  reciting 
that  he  is  indebted  to  his  ward,  in  an 
amount  equal  to,  or  greater  than  the 
value  of  the  property  convej^ed  ;  and 
authorizing  the  trustee  to  sell  when- 
ever he  may  think  a  sale  most  con- 
ducive to  the  advancement  of  tlie  pur- 
poses of  the  trust,  and  to  permit  the 
grantor  to  retain  the  possession  of  all 
the  property  until  a  sale  shall  take 
place,  is  not  fraudulent  on  its  face. 
Hopkins  v.  Scott,  20  Ala.  179. 

157.  A  debtor,  in  failing  circum- 
stances, may  make  an  assignment, 
preferring  one  or  more  creditors  to 
others  :  and  if  the  deed  conveys  his 
entire  property,  and  contains  no  res- 


ervation for  his  benefit,  he  may  pro- 
vide for  the  payment  of  one  class  of 
creditors  absolutely,  and  for  another 
on  condition  of  their  releasing  all 
further  claim  on  him.  Rankin,  Duryee 
^  Co.  V.  Lodor,  21  Ala.  380. 

158.  A  provision  in  a  general  as- 
signment, reserving  to  the  grantor  the 
right  to  retain  possession  of  the 
dwelling-house  and  slaves  (nine  in 
number)  conveyed,  until  the  trustees, 
in  the  exercise  of  the  discretion  con- 
fided to  them,  shall  think  proper  to 
sell,  does  not  render  it  fraudulent  on 
its  face.  (Goldthwaite,  J.,  dissenting.) 
Doe  d.  Shackelford  v.  P.  ^  M.  Bank,  22 
Ala.  238. 

159.  A  deed  of  trust,  made  without 
the  knowledge  of  the  beneficiary,  and 
reserving  to  the  grantor  the  use  of 
the  i^roperty  until  the  beneficiary  or- 
dered a  sale,  held  not  fraudulent  on 
its  face.     Lanier  v.  Driver,  24  Ala.  149. 

160.  A  deed  of  trust,  executed  by 
an  insolvent  debtor  ;  conveying  all  his 
property  to  secure  the  payment  of  a 
portion  of  his  debts  then  past  due, 
and  leaving  other  creditors  wholly 
unprovided  for  ;  and  stipulating  that 
the  grantor  should  retain  the  posses- 
sion of  all  the  property,  until  the  law- 
day  of  the  deed,  and  for  such  longer 
period  as  the  sale  might  be  postponed 
by  the  seciired  creditors,  and  that  the 
surplus  remaining  after  paying  the 
secured  debts  and  expenses  should  be 
refunded  to  him, — is  fraudulent  and 
void  as  against  the  usecured  creditors. 
Montgomery's  Executors  v.  Kirksey,  26 
Ala.  172. 

161.  The  fact  that  the  grantor's 
father  purchased  all  the  property  at 
the  trustee's  sale,  and  suffered  it  to  go 
back  immediately  to  the  grantor's 
possession,  "with  permission  to  get  a 
subsistence  for  himself  and  family, 
but  to  turn  over  all  beyond  this  to  the 
father,  and  that  the  property  was  to 
be  under  the  general  supervision  and 
control  of  his  brother  as  agent  of  the 
father,"  is  a  circumstance  for  the  con- 
sideration of  the  jury,  but  does  not,  if 
the  deed  and  purchase  were  both 
honestly  made,  justify  any  legal  pre- 
sunsption  of  fraud,     lb. 

162.  A  creditor,  whose  debt  was 
past  due,  and  who  was  chargeable 
with  implied  notice  of  the  insolvency 
of  his  debtors,' took  from  them,  as  the 
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best  terms  ho  could  obtain  for  liis  se- 
curity, a  mortgage  on  all  their  prop- 
erty, to-wit,  all  their  partnership 
eifects,  books,  notes  and  accounts,  and 
all  their  individual  property,  consist- 
ing of  lands  and  negroes,  all  the  stock 
and  provisions  then  on  hand,  or  which 
might  afterwards  be  on  hand  at  any 
time,  all  the  cotton  and  corn  which 
might  be  produced  up  to  the  law-day 
of  the  mortgage,  all  farming  utensils, 
and  household  and  kitchen  furniture. 
The  law-day  of  the  mortgage  was  post- 
poned nearly  six  years,  the  possession 
meanwhile  remaining  with  the  mort- 
gagors ;  and  it  was  shown  that  the 
property  conveyed  greatly  exceeded 
in  value  the  amount  of  the  mortgage 
debt.  Held,  that  the  mortgage  was 
fraudulent  and  void  as  to  the  other 
creditors.  Wiley,  Banks  ty  Co.  v. 
Knight,  27  Ala.  336. 

163.  Circumstances  held  sufficient 
to  charge  a  creditor,  through  his  agent 
and  attorney,  wdth  implied  notice  of 
his  debtor's  insolvency.     76. 

164.  A  mortgage,  executed  by  a 
man  and  his  wife,  who  were  engaged 
in  the  mercantile  business  as  partners, 
to  secure  certain  debts  on  which  tlie 
mortgagees  were  bound  as  sureties 
and  endorsers  for  them,  and  also  a 
balance  due  one  of  the  mortgagees  on 
their  original  purchase  of  a  stock  of 
goods  from  him  ;  conveying,  hy  gene- 
ral words  of  description,  the  debtors' 
entire  stock  of  goods,  with  the  out- 
standing notes  and  accounts  ;  neither 
fixing  a  law-day,  nor  authorizing  the 
mortgagees  to  sell  or  take  possession 
of  the  goods  on  default  being  made 
in  the  payment  of  the  secured  debts  ; 
and  providing  that  the  mortgagors 
should  continue  to  carry  on  their 
business  as  before,  and  to  sell  to  re- 
sponsible men  in  the  usual  way,  (tlie 
mortgagees  to  have  the  entire  control 
of  the  proceeds  of  sale,  for  the  pur- 
pose of  paying  the  secured  debts,)  and 
that  all  other  goods  which,  through  the 
assistance  of  the  mortgagees,  might 
be  afterwards  purchased,  for  replen- 
ishing the  stock  and  keeping  up  the 
business,  should  be  held  liable  to  all 
the  provisions    of  the    mortgage, — is 

.  not  fraudulent  on  its  face,  but  becomes 

fraudulent  and  void,  as  against   other 

creditors,  on  proof  that  the  husband, 

at  the  time  it  was  executed,  was  whol- 
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ly  insolvent;  that  it  convcj'cd  all  the 
scijaratc  properly  of  the  wife,  except 
the  interest  thciein  which  had  been 
conveyed  by  previous  mortgage  to 
secure  the  balance  due  on  the  ]iur- 
chasc  of  the  original  stock  of  goods  ; 
that  the  mortgagees,  at  the  time  they 
agreed  to  become  bound  on  the  debts 
made  in  replenishing  the  stock  of 
goods,  knew  that  the  mortgagors  were 
somewhat  embarrassed,  and  unable  to 
buy  goods  on  their  own  credit ;  that 
they  became  bound  for  these  debts, 
on  the  agreement  of  the  mortgagors 
to  secure  them  against  all  loss  on  ac- 
count of  their  suretyship,  and  also  to 
secure  the  balance  due  to  one  of  tliem 
on  the  purchase  of  the  original  stock 
of  goods,  although  it  was  not  shown 
that  the  first  mortgage  was  an  inade- 
quate security  ;  that  there  were  other 
creditors  at  the  time  it  was  executed, 
one  of  whom  had  reduced  his  debt  to 
judgment;  and  that  the  mortgagors, 
witiun  a  few  months  after  the  execu- 
tion of  the  mortgage,  although  it  was 
stipulated  that  the  business  should  be 
carried  on  at  the  same  place,  packed 
up  the  goods,  with  the  consent  of  the 
mortgagees,  and  attempted  to  remove 
them  beyond  the  limts  of  the  State. 
Coiistantine  v.  Twelves,  29  Ala.  607. 

165.  A  deed,  fraudulent  and  void  as 
against  creditors  whose  debts  are 
hindered  or  delayed,  is  nevertheless 
valid  and  binding  between  the  parties 
themselves,  and  neither  can  set  up  the 
fraud  in  avoidance  of  it.  Walton  v. 
Bonham,  24  Ala.  513;  V/iley,  Banks 
^  Co.  V.  Knight,  27  Ala.  336. 

166.  A  mortgage,  void  for  construc- 
tive fraiid  as  against  creditors,  cannot 
stand  as  a  valid  security'  to  reimburse- 
the  mortgagees  for  their  payment  of 
a  prior  incumbrance  on  a  portion  of 
the  propertj^  which  constituted  a 
part  of  its  consideration.  Wiley.  Banks 
ty  Co.  V.  Knight,  27  Ala.  336. 

167.  An  assignment,  fraudulent  on 
its  face  as  against  creditors,  may  be 
confirmed  by  them  ;  and  after  they 
have  assented  to  it,  .and  have  been 
paid  out  of  the  proceeds  of  the  prop- 
erty, the  transaction  will  not  be  dis- 
turbed.    White  V.  Bmiks,  21  Ala.  705. 

168.  If  a  creditor  receives  his  pro- 
rata share  of  the  proceeds  of  the 
property  conveyed,  he  is  not  thereby 
estopped  from  attacking  the  deed  for 
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fraud.     CrutchfiehVs  Heirs  v.   Hudson, 
23  Ala.  393. 

1G9.  Wliere  a  debtor  executes  two 
deeds  of  trust  at  diflerent  times,  the 
beneficiaries  in  the  second  deed  can- 
not comphiin  of  the  negligence  of  the 
others  after  the  law-day  of  their  own 
deed,  since  they  can  then  enforce  the 
execution  of  the  trust.  Lanier  v.  Dri- 
ver, 24  Ala.  149. 

7.  Pou'crs  and  Duties  of  Trustees. 

170.  When  a  trustee  is  sued  at  law 
by  one  of  the  beneficiaries,  he  may, 
with  the  assent  of  the  grantor,  defeat 
a  recovery,  by  showing  that  the  deed 
was  obtained  by  fraud,  or  that  the 
debt  has  been  paid.  Drake  v.  Moore, 
18  Ala.  .597. 

171.  Where  personal  property  is 
conYe3'ed  to  two  trustees,  wuth  power 
to  sell  and  pay  the  secured  debts,  the 
Burvivor  of  them  has  the  entire  legal 
title  to  the  property,  and  may  main- 
tain detinue  for  its  recovery.  Parsons 
V.  Boyd.  20  Ala.  112. 

172.  Where  the  trustee  has  a  dis- 
cretion as  to  the  time  and  manner  of 
selling  the  property  conveyed,  and 
refuses  to  act  promptly'  or  wdthin  a 
reasonable  time,  the  secured  creditors 
may  compel  him  to  do  so,  or  have  him 
diejdaced  and  another  appointed. 
Evans  fy  Evans  v.  Lamar,  21  Ala.  333. 

173.  If  the  trustee,  after  accepting 
the  trust,  voluntarily  permits  his  co- 
trustee to  take  the  entire  management, 
control  and  possession  of  the  proper- 
ty, he  is  liable  equally  with  his  co- 
trustee to  account ;  and,  on  a  bill 
being  filed  by  the  grantor  for  an 
account  and  settlement  of  the  trust, 
he  is  an  incompetent  witness  for  his 
co-defendant,  to  prove  the  insolvency 
of  the  debtors.  RoijalVs  Adnir  v. 
McKenzie,  25  Ala.  363. 

174.  Where  the  assignment  consists 
principally  of  notes  and  accounts 
under  twenty  dollars,  against  debtors 
who  reside  in  the  same  district  with 
the  trustee,  he  should  be  allowed,  in 
the  absence  of  all  special  cause,  twelve 
months  from  his  acceptance  of  the 
trust  for  the  collection  of  the  debts, 
and  should  be  charged  with  interest 
on  the  available  assets  from  the  expi- 
ration of  that  time.     lb. 

175.  If  the  grantor  agrees  with  the 


trustee,  after  the  lapse  of  a  sufficient 
time  for  closing  the  assignment,  that, 
on  the  latter  confessing  judgments  in 
favor  of  certain  preferred  creditors, 
the  balance  shall  stand  open  for  fu- 
ture adjustment,  the  trustee  should 
nevertheless  be  charged  with  interest 
on  that  balance  from  that  time.     lb. 

176.  The  trustee's  own  note,  when 
included  in  the  assignment,  should  be 
charged  as  cash  in  his  hands  from  its 
maturity.     lb. 

177.  The  trustee  is  not  estopped 
from  showing  that  the  actual  amount 
of  any  assigned  debt  is  less  than  that 
specified  in  the  deed,  and  is  accounta- 
ble onlj^  for  the  actual  amount  of  it.  lb. 

178.  It  is  his  duty  to  use  all  neces- 
sary means,  b}"  suit  or  otherwise,  to 
realize  the  debts  ;  and  if  a  debt  is  lost 
by  his  neglect  of  this  duty,  when  the 
debtor  had  property  sufficient  to  pay, 
he  is  personally  responsible  for  the 
loss,  although  he  may  have  acted 
without  any  improper  motive.     lb. 

179.  If  he  receives  lands  in  settle- 
ment and  satisfaction  of  the  assigned 
debts,  without  the  sanction  of  the 
beneficiaries,  equity  will  hold  him  re- 
sponsible for  whatever  loss  maj'  ensue, 
and,  if  the  beneficiaries  so  elect,  will 
treat  the  land  as  his  own  individual 
property,     lb. 

180.  He  cannot  compromise  the 
debts,  without  the  consent  of  the 
beneficiaries,  imless  the  deed  gives 
him  that  power.     lb. 

181.  If  he  buys  up  the  secured 
debts,  at  less  than  their  nominal  value, 
he  is  only  entitled  to  a  credit  for  the 
amount  actually  paid  by  him.     lb. 

182.  He  is  chargeable  with  the 
amount  of  an  assigned  debt,  although 
the  evidence  is  conflicting  as  to  the 
debtor's  solvency,  upon  proof  of  a 
settlement  had  between  them,  and  the 
payment  by  him  in  cash  of  the  balance 
found  in  the  debtor's  favor.     lb, 

183.  Also,  with  rents  accruing  un- 
der a  lease  included  in  the  assignment, 
upon  his  own  admission  of  the  lease, 
and  proof  of  the  debtor's  solvency.  lb. 

164.  Also,  with  the  value  of  articles 
of  personal  property  embraced  in  the 
assignment,  to  which  he  is  shown  to 
have  asserted  title,  although  he  denies 
that  they  ever  came  to  his  possession. 
lb. 
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III.  Fraudulent  and  Voluntary  Con- 
veyances. 

1.  Gifts. 

185.  A  gift,  or  other  voluntary 
•conveyance,  is  void  as  against  exist- 
ing creditors,  altiiongh  no  actual  fraud 
was  intended.  Thomas  v.  Degraffen- 
reid,  17  Ala.  602  ;  Stokes  v.  Jones,  18 
Ala.  734;  Gannard  v.  Eslava,  20  Ala. 
73'i  ;  Stiles  ^  Co.  v.  Lighifoot,  26  Ala. 
443  ;  Foote  and  Wife  v.  Cobb,  18  Ala. 
685. 

186.  But,  to  enable  subsequent  cred- 
itors to  avoid  it,  it  must  be  shown  to 
have  been  made  with  a  fraudulent 
intent.  Thomas  v.  Begraffenreid,  17 
Ala.  602  ;  Stiles  ^  Co.  v.  Lighifoot,  26 
Ala.  443. 

187.  This  is  also  the  law  of  Georgia, 
under  the  construction  of  the  English 
statutes  there  adopted.  Foote  and 
Wife  V.  Cobb,  18  Ala.  585. 

188.  A  contingent  liability  under  a 
contract,  express  or  implied,  consti- 
tutes the  party  to  whom  the  liability 
is  incurred  a  creditor  within  the 
meaning  of  the  statute.     lb. 

189.  A  purchaser,  with  general  cov- 
enants of  warranty,  is  a  creditor  from 
the  time  of  the  execution  of  ^liis  deed, 
when  there  is  at  the  time  an  Outstand- 
ing paramount  title  under  Which  he 
may  be  or  is  afterwards  evicted. 
Gannard  v.  Eslava,  20  Ala.  732. 

190.  The  marriage  of  the  grantee, 
subsequent  to  the  execution  of  the 
deed,  but  before  its  avoidance  by 
creditors,  does  not  give  it  any  validity. 
■Stokes  V.  Joiiei,  18  Ala.  734. 

191.  A  voluntary  deed  is  also  void 
as  against  subsequent  bona-fide  credit- 
ors for  valuable  consideration.  S.  C, 
21  Ala.  731. 

192.  And  this,  although  the  grantor, 
at  the  time  of  its  execution,  did  not 
have  such  title  to  the  lands  conveyed 
.as  could  have  been  subjected  by.  his 
creditors,  either  at  law  or  in  equity, 
provided  he  afterwards  acquired  title. 
lb. 

193.  Where  such  deed  contains  a 
condition,  that  the  grantor  shall,  du- 
ring his  life,  be  supported  by  the 
grantee,  who  is  an  infant  of  tender 
years  ;  and  the  grantee  does  not  in 
any  manner  accept  or  bind  himself 
to  the  performance  of  the   condition, 


until  after  a  sale  by  the  grantor  to  a 
bona-fide  purchaser  for  valuable  con- 
sideration, his  subsequent  acceptance, 
and  part  performance  of  the  condition, 
cannot  relate  back  so  as  to  defeat  the 
title  of  such  purcliaser.     lb. 

194..  The  purchaser  may  avoid  such 
voluntary  deed  in  a  court  of  law.     lb. 

195.  And  the  fact  that  it  contains 
full  covenants  of  warranty,  does  not 
operate  as  an  estoppel  on  him.  .S'.  C, 
18  Ala.  734. 

196.  The  payment  of  $65  for  a  slave 
constitutes  a  valuable  consideration. 
Dent  V.  Portwood,  21  Ala.  589. 

197.  A  claimant  deriving  title  partly 
by  gift,  and  partly  by  purchase,  con- 
summated before  the  lien  of  an  execu- 
tion attached,  must  be  regarded,  in  a 
court  of  law,  as  a  purchaser  for  valua- 
ble consideration,  when  no  fraud  is 
shown.  Taylor  v.  Branch  Bank  at 
Huntsville,  21  Ala.  581. 

198.  If  a  subsequent  creditor  takes 
a  mortgage  to  secure  his  debt,  but  does 
not  pay  anything  for  it,  nor  waive  any 
right  or  lien  to  obtain  it,  nor  incur  any 
new  responsibility,  he  is  not  a  pur- 
chaser for  valuable  consideration. 
Stiles  ^  Co.  V.  Lighifoot,  26  Ala.  443. 

199.  The  simple  fact  of  marriage 
does  not,  per  se,  constitute  the  husband 
a  purchaser  of  property  in  the  pos- 
session of  the  wife.  Perry  v.  Graham, 
18  Ala.  822. 

200.  A  deed,  purporting  to  have 
been  made  in  consideration  of  natural 
love  and  affection,  "and  for  divers 
other  good  considerations,"  which 
are  shown  by  parol  to  have  been  val- 
uable, is  not  within  the  statute 
respecting  conveyances  of  personalty 
"upon  consideration  not  deemed  val- 
uable in  law."  Johnson  ■».  Boylcs,  26 
Ala.  576. 

201.  The  declarations  of  the  grant- 
or, subsequent  to  the  execution  of  his 
deed,  are  not  admissible  to  prove  it 
fraudulent.  Price  v.  Branch  Bank  at 
Decatur,  11  Ala.  374;  Strong's  Execu- 
tors V.  Brewer,  17  Ala.  707. 

202.  Nor  are  his  subsequent  acts, 
other  than  a  sale  to  a  bonafide  pur- 
chaser for  valuable  consideration, 
admissible  for  that  purpose.  Foote 
and  Wife  v.  Cobb,  18  Ala.  585. 
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2.  Loans. 

203.  A  loan  of  personal  property, 
made  in  another  State,  must  be  re- 
corded liere  when  the  property  is 
brought  into  tills  State  ;  otherwise, 
the  retention  of  possession  by  the 
bailee,  for  three  years,  will  subject 
the  property  to  his  debts.  McCoy  v. 
OJom,  20  Ala.  502. 

204.  The  possession  of  the  husband, 
imder  a  loan  to  his  wife  and  children, 
is  witliin  the  statute.  McCoij  v.  Odom, 
20  Ala.  502  ;  Kaiglit  v.  Bell,  22  Ala. 
198. 

205.  Cut,  where  the  husband's  pos- 
session commenced  under  a  loan  to 
his  wife  and  children,  and  the  property 
is  afterwards  given  to  his  minor  chil- 
dren, wlio  reside  with  him,  his  subse- 
quent possession  will  be  referred  to 
their  title,  although  there  was  no 
actual  change  of  possession.  McCoy 
V.  Odom,  20  Ala.  502. 

206.  If  the  property  is  sold  under 
execution  against  the  husband,  and 
afterwa.ids  bought  by  him  from  the 
purchaser  at  the  sale,  he  again  be- 
comes, as  against  the  lender,  a  mere 
bailee  as  before,  and  cannot  set  up 
the  title  of  the  purchaser  at  the  sher- 
iffs sale.     Knight  v.  Bell,  22  Ala.  198. 

207.  The  statute  does  not  aj^ply, 
where  the  father  of  a  debtor  pur- 
chases his  property  at  trustee's  sale 
under  deed  of  trust,  and  immediatelj- 
suffers  it  to  go  back  to  the  debtor's 
possession,  "with  perm'ssion  to  get  a 
subsistence  for  himself  and  family, 
but  to  turn  over  all  beyond  this  to 
the  father  ;  the  property  to  be  mider 
the  general  supervision  and  control 
of  an  agent  for  the  father."  Montgom- 
ery's Executors  v.  Kirhsey,  26  Ala.  172. 

208.  If  the  lender  resumes  the  pos- 
session of  the  property  before  a  cred- 
itor has  acquired  a  lien  on  it,  though 
after  the  ex]jiration  of  three  years,  it 
cannot  be  afterwards  subjected  to  the 
borrower's  debts.  McCoy  v.  Odom, 
20  Ala.  502  ;  Pilaris  v.  Leackman,  20 
Ala.  662. 

209.  If  the  lender  resumes  the  pos- 
session before  the  expiration  of  the 
three  j'ears,  thougli  with  the  view  of 
thereby  avoiding  the  effect  of  the 
statute,  and  retains  it  for  one  or  two 
days,  this  cuts  off  the  statute  at  that 
point,  and  the  borrower's  subsequent 


possession  will  date  from  the  time  the 
property  is  restored  to  hitn.  Mont- 
gomery's Executors  v.  Kirksey,  26  Ala. 
172. 

210.  Although  a  creditor  may  sub- 
ject slaves  which  have  been  in  his 
debtor's  possession,  under  a  loan, 
more  than  three  years,  this  gives  him 
no  right  to  subject  crops  partlj'  grown 
by  them,  or  other  products  of  their 
labor,  which  have  not  been  in  the 
debtor's  possession  three  years.     lb. 

3.  Sales, 

211.  A  conveyance,  executed  by  an 
insolvent  debtor  to  one  of  his  credit- 
ors, absolute  on  its  face,  but  accompa- 
nied with  a  parol  agreement  that  it 
should  operate  only  for  the  grantee's 
indenniity,  is  fraudulent  and  void  as  to 
the  grantor's  other  creditors.  Bryant 
V.  Young  cy  Hall,  21  Ala.  264. 

212.  A  sale  of  goods  by  an  insolvent 
debtor,  on  a  credit,  with  a  reservation 
to  the  purchaser  of  the  right  to  re- 
scind the  contract  on  a  specified  day, 
is  subject  to  be  defeated  by  the  levy 
of  an  attachment  on  the  goods,  at  the 
suit  of  a  creditor  of  the  vendor,  at  any 
time  before  the  purchaser  has  paid 
the  agreed  price  and  made  his  election. 
West,  Oliver  fy  Co.  v.  Snodgrass,  17  Ala. 
549. 

213.  As  to  the  validity  of  the  con- 
tract, if  no  levy  had  been  made  before 
the  day  on  which  the  purchaser  was 
to  make  his  election,  and  he  should 
then  elect  to  affh-m  it,  quccre  ?     lb. 

214.  The  riile  which  makes  the  re- 
tention of  possession,  by  the  vendor 
of  a  chattel,  presumptive  evidence  of 
fraud,  does  not  apply  to  public  sales 
on  notice.  Montgomery's  Executors  v. 
Kirksey,  26  Ala.  172. 

215.  The  retention  of  possession  by 
the  vendor  of  a  chattel,  unexplained, 
is  only  prima-facie  evidence  of  fraud 
as  against  creditors,  and  may  be  ex- 
plained, milliard's  Adm'rs  v.  Hall,  24 
Ala.  189;  Upson  v.  Raiford,  29  Ala. 
188. 

216.  The  fact  that  the  possession 
was  retained  under  a  bona-fide  contract 
of  hiring,  the  consideration  of  which 
was  the  board  and  clothing  of  the 
slaves,  may  be  a  sufficient  explanation; 
and  the  fact  that  the  keeping  of  the 
slaves  was  expensive    to    the   hirer, 
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would  not,  of  itself,  authorize  the 
court  to  assume  tliat  the  hirinfj  was 
simulated.  Upson  v.  Raiford,  29  Ala. 
188. 

217.  The  retention  of  possession  by 
the  vendor  of  a  famil}'  nf  slaves,  after 
an  absolute  sale,  under  a  hona-fide  con- 
tract of  hiring,  in  consideration  of 
their  board  and  clothing  only,  would 
be  a  possession  upon  valuable  con- 
sideration, if  the  chief  value  of  the 
property  was  its  prospective  growth 
and  improvement,  and  the  board  and 
clothing  of  tiie  slaves  was  a  fliir  equiva- 
lent for  such  services  as  they  could 
render.     lb. 

218.  Circumstances  of  unusual  par- 
ticularity, attending  a  sale  by  a  debtor 
to  his  son-in-law,  may  be  considered 
by  the  jury,  as  tending,  if  unexplained  , 
to  sliow  fraud.  Jones  v.  Stewart,  19 
Ala.  701. 

219.  To  show  fraud  in  the  execution 
of  a  bill  of  sale,  a  deed  for  land,  exe- 
cuted by  the  vendor  to  the  purchaser 
on  the  same  day,  is  admissible  evi- 
dence.    Dent  «.  Portwood,  21  Ala.  .588. 

220.  Where  a  deed  is  attacked  for 
fraud,  the  creditor  may  show  that  the 
grantee  was  the  minor  son  of  the 
grantor  ;  that  the  grantor,  who  was  in 
embarrassed  circumstances,  executed 
another  deed  to  the  same  grantee  on 
the  same  day  ;  and  that  the  two  deeds 
conveyed  all  the  grantor's  property 
within  the  State.  Benning  v.  Nelson, 
23  Ala.  801. 

221.  It  being  shown  that  the  slaves 
in  controversy  remained  in  the  ^Jos- 
session  of  the  claimant,  who  derived 
title  under  a  sale  from  the  debtor,  for 
about  four  j'ears  after  the  alleged 
sale,  the  creditor  ma}^  show  that  the 
debtor  obtained  his  certificate  of  dis- 
charge in  bankruptcy  at  the  expiration 
of  tiiat  time,  and  that  the  slaves  were 
found  in  his  possession  a  few  months 
afterwards.  Snodgrass  v.  Branch  Bank 
at  Decatur,  2.5  Ala.  161. 

222.  The  possession  of  slaves,  by  a 
fraudulent  purchaser,  gives  him  no 
title  under  the  statute  of  limitations, 
as  against  a  creditor  of  the  vendor 
who  could  not,  by  reasonable  diligence, 
have  discovered  the  fraud  within  six 
years  before  the  levy  of  his  execution. 
lb. 


V.  Official    Deeds. 

22.3.  The  deed  of  a  sheriff  or  marshal 
must  1)0  recorded,  like  other  deeds, 
witiiin  six  montlis  after  its  execution. 
Pollard  V.  Cocke,  19  Ala.  188. 

224.  Such  a  deed  cannot  be  collater- 
ally impeached,  on  account  of  any 
irregularity  in  the  proceedings,  or  in 
the  process  under  which  the  land  was 
sold.     lb. 

225.  Cut  a  deed  for  lands  situated 
in  the  middle  district  of  the  State,  and 
sold  in  the  southern  district  by  the 
United  States  marshal  of  the  southern 
district,  may  be  collaterall}'  impeached, 
because  the  sale  is  absolutely  void. 
lb. 

226.  Under  the  revenue  law  of  1848, 
the  omission  to  observe  all  the  requi- 
sitions of  the  statute  concerning  the 
sale  of  land  for  taxes  is  fotal  to  the 
purchaser's  title,  .although  his  deed 
may  contain  all  the  recitals  enumera- 
ted in  the  67th  section  of  the  act. 
Elliott  V.  Doe  d.  Eddins,  24  Ala.  508. 

DEPOSITIONS. 

(Statutory  Provisions  :  Code,  §^  2318-2S29  :  Clav's 
Digest,  164-8,  §§  1-19  ;  Session  Acts  1840-50, 
p.  73.) 

I.  AVuEN  Deposition  may  be  Taken. 

II.  Affidavit,  and  Notice. 

III.  Commission  ;  Its  Execution,  and 
Return. 

IV.  Objections,  andMotionsto  Sup- 
press. 

V.  Admissibility  as  Evidence. 
Yl.  Ee-taking. 

As  to  depositions  in  chancery,  see 
same  title  on  page  249. 


I.  When  a  Deposition  may  be  Taken. 

1.  The  deposition  of  a  witness  may 
be  taken,  on  the  ground  of  sickness 
and  great  bodily  infirmit}-,  rendering 
him  unable  to  attend  court.  Reese  v. 
Bed-,  24  Ala.  651. 

2.  When  such  deposition  is  tal^en 
twelve  days  before  the  trial,  it  njay  bo 
read  in  evidence,  on  proof  that  the 
witness,  about  the  time  it  was  taken, 
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was  infirm  and  generally  unable  to 
leave  liome  ;  there  being  no  evidence 
on  the  contrary,  showing  his  ability 
to  attend.  JVorthi/,  Brown  ^  Co.  v. 
Patterson,  20  Ala.  r72, 

3.  Under  the  Code,  the  deposition 
of  a  witness  may  be  taken,  when  the 
claim  or  defense,  or  a  material  part 
thereof,  depends  exclusively  on  his 
testimony  ;  and  it  may  be  read  on  the 
trial,  although  he  resides  within  one 
hundred  miles  of  the  court.  May's 
Heirs  v.  May's  Adm'r,  28  Ala.  141. 

II.  Affidavit,  and  Notice. 

4.  The  affidavit  for  a  deposition 
may  be  made  by  the  attorney  of  the 
party  wishing  it.  Reese  v.  Beck,  24 
Ala.  6.51. 

5.  It  may  be  made  before  the  clerk 
of  the  court  in  which  the  cause  is 
pending.  Wolfe  v.  Parham,  18  .Ala. 
441. 

6.  The  fact  that  the  christian  name 
of  the  witness  is  not  stated  in  the 
affidavit,  is  not  a  sufficient  ground  for 
suppressing  the  deposition,  when  the 
commission  and  notice  so  describe  and 
identify  the  witness,  as  to  preclude 
the  idea  that  the  omission  injured  or 
misled  the  opposite  party.  Parsons 
V.  Boyd.  20  Ala.  112. 

7.  A  motion  to  suppress,  on  account 
of  the  insufficiency  of  the  notice  of 
the  time  and  place  of  executing  the 
commission,  is  addressed  to  the  sound 
discretion  of  the  primary  court,  when 
the  deposition  appears  on  its  face  to 
have  been  regularly  taken,  and  nothing 
appears  to  the  contrary  in  either  the 
commission  or  the  notice,     lb. 

8.  That  no  notice  was  given,  is  an 
objection  which  cannot  be  first  raised 
on  error.     Dill  v.  Camp,  22.  Ala.  249. 

9.  Where  the  notice  is  addressed 
to  the  attorneys  of  record  of  the  oppo- 
site party,  by  their  firm  name,  without 
stating  that  they  are  attorneys-at-law  ; 
and  is  served  by  the  sherifi  on  a  per- 
son bearing  the  same  name  with  one 
of  the  partners  of  the  firm, — this  is, 
prima  facie,  sufficient.  Reese  v.  Beck, 
24  Ala.  051. 

III.    Commission  ;  Its  Execution,    and 
Return. 

10.  If  the  commission,    bearing   a 


specific  date,  directs  the  deposition 
to  be  taken  on  "to-morrow,"  this  is 
no  objection  to  the  deposition. 
Wolfe  V.  Parham,  18  Ala.  441. 

11.  Nor  is  it  a  valid  objection,  when 
the  deposition  is  taken  on  interroga- 
tories, that  the  commission  describes 
the  plaintifi'  as  suing  individually, 
instead  of  as  executor  :  the  commis- 
sion, in  such  case,  may  be  amended 
by  the  interrogatories.  Reese  v.  Becky 
24  Ala.  561. 

12.  Tiiere  is  no  statute  requiring 
the  commissioner  himself  to  be  sworn. 
Wolfe  V.  Parham,  18  Ala.  441. 

13.  The  commission  may  be  execu- 
ted after  the  commencement  of  the 
term  to  which  it  is  returnable,  at  any 
time  before  the  cause  is  called  for 
trial.  Dill  v.  Camp,  22  Ala.  249  ;  also, 
Jordan  t.  Jordan,  17  Ala.  466. 

14.  Where  the  caption  of  a  deposi- 
tion was  in  these  words  :  "Pursuant 
to  the  annexed  commission,  to  me 
directed,  I  have  caused  the  said  wit- 
ness to  come  before  me,  a  justice  of 
th«  peace,"  &c. ;  and,  in  the  final  cer- 
tificate, the  answers  were  stated  to 
have  been  sworn  to  "before  me,  a 
justice  of  tlie  peace,"  kc. — held,  that 
it  sufficiently  appeared  that  the  com- 
missioner acted  under  the  commission. 
Griffin  v.lsbell,  11  Ala.  184. 

15.  The  failure  of  the  commissioner 
to  attach  his  seal  to  his  certificate,  is 
an  objection  which  conies  too  late  at 
the  trial.     Reese  v.  Beck,24:  Ala.  651. 

16.  His  failure  to  date  his  certiticate 
is  not  a  valid  objection  to  the  deposi- 
tion.    Dill  V.  Camp,  22  Ala.  249. 

17.  A  deposition,  taken  de  bene  esse, 
at  the  time  and  place  specified  in  the 
commission,  cannot  be  suppressed, 
because  the  commissioner  returns 
with  it  a  list  of  interrogatories,  not 
signed  by  counsel,  nor  filed  in  the 
clerk's  office,  nor  served  on  the  oppo- 
site party.     lb. 

18.  If  the  deposition  is  returned  to 
the  clerk  by  the  hands  of  a  private 
person,  it  is  not  incumbent  on  the 
party  offering  it  to  prove  that  he  was 
disinterested.     lb. 

19.  Under  the  provisions  of  the 
Code,  an  objection  to  an  entire  depo- 
sition, on  account  of  defects  in  the 
conmiissioner's  certificate,  must  be 
made  before  the  trial  commences ; 
otherwise,  though    made   as    soon  as 
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the  deposition  ia  opencfl  by  ilio  court, 
it  comes  too  late.  Mdifs  Heirs  v. 
Maifs  Adm'r,  28  Ala.  141. 

20.  Tlio  failure  of  tlie  commissioner 
to  show  in  liis  final  certificate  that  tiie 
witness  was  sworn,  when  it  is  stated 
in  the  caption  that  he  was  "first  cau- 
tioned and  sworn  to  testify  the  truth, 
the  whole  truth,  and  iiothin,u;  but  tlie 
truth,"  is  not  a  valid  objection  to  a 
deposition.  Broadnax  v.  Sullivan,  29 
Ala.  320. 

21.  Nor  is  it  a  valid  objection  to  a 
deposition,  not  governed  by  the  pro- 
visions of  the  Code,  that  tiie  commis- 
sioner does  not  certify  that  the  witness 
is  known  to  him.     lb. 

22.  The  provisions  of  the  Code, 
regulating  depositions,  do  not  apply 
to  causes  wliich  were  pending  when 
it  went  into  operation.     lb. 

IV.  Objections,  and  Motions  to  Sup- 

press. 

23.  The  fact  that  a  deposition  was 
taken  before  the  filing  of  an  amended 
declaration,  is  not  a  sufficient  reason 
for  its  suppression,  when  it  is  not 
shown  that  the  issue  was  substantially 
varied  by  the  amendment.  Goldsmith, 
Forckeimer  ^  Co.  v.  Picard,  27  Ala.  142. 

24.  A  general  objection  to  an  entire 
deposition,  containing  some  legal  evi- 
dence, may  be  overruled.  Love  v. 
Dargan,  21  Ala.  583  ;  Hudson  v.  Crow, 
26  Ala.  515. 

25.  The  same  rule  applies  to  an 
objection  to  a  shigle  answer.     Newton 

V.  Jackson,  23  Ala.  335. 

26.  But  such  a  general  objection 
may  also  be  sustained,  if  any  portion 
of  the  evidence  is  illegal.  Gibson  v. 
Hatchett  ^  Brother,  24  Ala.  201. 

27.  Where  two  depositions  are 
offered  in  evidence,  and  are  objected 
to  "on  the  ground  that  no  interroga- 
tories, cross-interrogatories  or  com- 
missions issued  to  take  the  testimony 
of  said  witnesses  or  eithtr  of  them," 
the  entire  objection  maybe  overruled 
if  either  deposition  is  unobjectionable. 
Thomas  v.  DeGraffenreid,  2^  Ala.  651. 

28.  An  agreement,  of  record,  that  a 
deposition  "shall  be  considered  as 
regularly  taken,"  does  not  prevent  an 
objection  to  any  portion  of  it  contain- 
ing illegal  evidence.  Millard's  Adm'rs 
V.  Hall,  24  Ala.  209. 


29.  An  objection  to  a  deposit  ion, 
on  account  of  the  incompetency  of  the 
witness  from  interest,  must  l>e  dis- 
tictly  made  at  the  first  ojiportunity. 
Gruifs  Executors  v.  Brown,  22  Ala.  262; 
Hudson  V.  Crou\  26  Ala.  515. 

30.  The  qucHtion  of  the  competency 
of  the  witness  is  not  raised  by  a  gen- 
eral objection  at  the  time  his  deposi- 
tion is  taken.  Gray's  Executors  v. 
Brown,  22  Ala.  262. 

31.  If,  in  accepting  service  of  inter- 
rogatories, a  i)arty  stipulates  that  he 
thereby  "waives  no  ol)jection  to  their 
legality,  pertinency,  relevancy  or  com- 
petency," this  does  not  enable  him 
afterwards  to  raise  the  question  of 
the  incompetency  of  the  witness. 
Hudson-  V.  Crow,  26  Ala.  515. 

32.  As  a  general  rule,  if  a  party  is 
present  at  the  taking  of  a  deposition, 
and  allows  secondary  evidence  to  be 
received,  he  cannot  afterwards  raise 
an  objection  to  it ;  but,  where  the 
deposition  is  taken  on  interrogatories, 
which  do  not  call  for  secondary  evi- 
dence, an  objection  to  the  admissibili- 
ty of  such  evidence  may  be  raised  on 
the  trial,  although  the  deposition  was 
in  the  possession  of  the  part^y's  coun- 
sel for  twenty-four  hours  before  tliat 
time.  Boykin,  McRae  c5*  Foster  v.  Col- 
lins, 20  Ala.  230. 

33.  If  a  party  fails  to  object  to  an 
interrogatory  calling  for  a  legal  con- 
clusion, he  cannot  object  to  the  answer, 
if  responsive.  Townsend  v.  Jeffries' 
Adm'r,  24:  A\a.  329. 

34.  In  an  answer  to  an  interrogatory, 
whether  plaintiff's  warehouse  could 
have  been  saved  from  fire,  by  the  use 
of  ordinary  diligence,  if  it  had  been 
as  good  as  his  own,  a  witness  answer- 
ed, "Had  it  been  as  good  as  mine, 
eight  such  men  could  have  saved  it, 
but  Major  Dick  was  one."  Held,  that 
the  latter  clause  of  the  answer  was 
not  responsive.  Gibson  v.  Hatchett  Sf 
Brother,  24  Ala.  201. 

35.  Where  a  witness,  testifying  to 
a  parol  gift  of  a  slave,  was  asked,  on 
cross-examination,  whether  control 
and  possession  passed  to  the  grantee 
at  the  time  of  the  gift,  or  v,-hether  the 
grantor  still  retained  possession  ;  and 
answered,  "I  considered  that  the  con- 
trol and  possession  of  the  slave  did 
pass  to  the  grantee  at  the  time,  and 
the  slave  was  known  as  his  property 
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from  tliat  time," — held,  that  the  answer 
was  properly  suppressed,  because  it 
was  not  responsive,  and  because  it 
stated  mere  opinion  and  legal  conclu- 
sion instead  of  facts.  Thomas  v.  De- 
Gniffcnreic],  27  Ala.  G.51. 

3(i.  The  objection  that  an  answer  is 
not  responsive  to  the  interrogatory, 
comes  too  late  at  the  trial.  Nelso7i  v. 
Iverson,  24  Ala.  9. 

37.  Under  the  Code,  an  objection  to 
a  deposition,  regularly  taken  and  re- 
turned, on  the  ground  that  any  i)ortion 
of  it  is  not  responsive  to  the  interroga- 
tories, or  that  it  states  either  more  or 
less  than  was  called  for  by  the  inter- 
rogatories, cannot  be  raised  on  the 
trial,  iniless  accompanied  by  proof 
that  it  could  not  have  been  made  at 
an  earlier  opportunity.  McCreanj  v. 
Turk,  29  Ala.  244. 

38.  When  a  deposition  shows  on 
its  face  that  the  commissioner  by 
whom  it  was  taken  was  not  very  ex- 
pert in  such  matters,  the  court  will 
look  to  this  circumstance,  on  motion 
to  suppress,  in  gathering  the  meaning 
of  the  witness  from  the  inapt  expres- 
sions used.  Nelson  V.  herson,2i  Ala.  9. 

39.  When  a  paper  is  appended  to 
an  answer,  and  the  interrogatory 
itself  is  not  set  out  in  the  record,  the 
appellate  court  will  presume,  against 
the  part}'  excepting,  that  the  answer 
Avas  responsive  to  the  interrogatory. 
Furlow's  Adin'r  v.  3Ierrell,  23  Ala.  705. 

40.  Mandamus  does  not  lie,  to  vacate 
an  order  suppressing  a  deposition. 
Ex  parte  Elston,  25  Ala.  72. 

As  to  objections  predicated  on  de- 
fects in  the  affidavit  or  notice,  vide 
supra,  6-9  ;  and  on  irregularities  in 
the  execution  and  return  of  the  com- 
mission, 10-21. 

Y.  Admissibility  as  Evidexce. 

41.  When  a  letter  or  account  cur- 
rent is  attached  to  a  deposition  in 
answer  to  a  cross-interrogatory,  and 
the  party  calling  for  it  declines  to 
read  it,  his  adversary  may  read  it  in 
evidence.  Edgar  v.  McArn,  22  Ala. 
79G. 

42.  When  a  party  reads  in  evidence 
totlicjurya  deposition  taken  by  his 
advL'rsarj',  which  the  latter  declined 
to  offer,  he  thereby  makes  it  his  testi- 
mony, and  cannot  be  heard  to  say  that 


any  portion  of  it  is  illegal  or  incompe- 
tent. Jewell  V.  Center  ir  Co.,  25  Ala. 
498. 

43.  The  deposition  of  a  witness, 
who  has  since  removed  from  the  State, 
is  admissible  evidence  in  a  subsequent 
suit  between  the  same  parties  or  their 
privies,  touching  the  same  subject- 
matter,  although  the  issues  are  not 
identical.     Long  v.  Davis,  18  Ala.  801. 

YI.  Re-Takixg. 

44.  When  a  deposition  is  re-taken, 
by  tlie  same  party,  without  an  order 
of  court,  it  is  discretionary  with  the 
primary  court  to  admit  or  reject  it. 
Broadnax  v.  Sullivan,  29  Ala.  320. 
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DETINUE. 

I.  When  the  Actiox  Lies. 

II.  Pleadixgs,  and  Evidence. 

III.  Damages,   Yerdict,  and   Judg- 
ment. 

IY,  Statutory  Bonds. 


I.  When  the  Action  Lies. 

1.  To  maintain  detinue,  the  plaintiff 
must  have  the  entire  legal  title  to  the 
chattel.  Parsons  v.  Boyd,  20  Ala.  112  ; 
Frierson  v.  Frierson,  21  Ala.  549 ; 
Price  V.  lalley's  Jdm'rs,  18  Ala.  21. 

2.  He  must  have,  when  the  action 
is  commenced,  either  a  general  or  a 
special  property  in  the  chattel,  and 
the  right  to  its  immediate  possession  ; 
and,  if  he  has  never  had  the  actual 
possession,  he  must  a  legal  title. 
Reese  v.  Harris,  27  Ala.  301. 

3.  If  he  has  color  of  title,  and  has 
had  peaceable  possession,  he  may  re- 
cover against  a  mere  wrong-doer  who, 
by  force  or  indirection,  otitained  and 
holds  the  possession.  Skomov.  Cald- 
well, 21  Ala.  448. 

4.  He  may  recover  upon  possession 
alone,  against  one  who  has  not  so 
good  a  right  as  himself.  Miller  v. 
Jones'  Adnxr,  26  Ala.  247. 

5.  If  he  has  possession  and  the  right 
of  possession,  accompanied  by  a  lien 
for  nionc}''  advanced,  he  may  recover 
against  an  officer  who  levies  an  attach- 
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merit  on  tlic  property  against  the  per- 
son from  wlioni  lie  derived  his  title. 
Bryan  v.  Smith,  22  Ala.  5:54. 

().  The  action  Hes  in  favor  of  an  ad- 
ministratrix, individually,  to  recover 
slaves  belonging  to  the  estate,  of 
which  she  has  been  wrongfully  dis- 
possessed. Walker  v.  Lauderdale,  17 
Ala.  3.59. 

1:  It  lies  in  favor  of  the  survivor  of 
two  trustees,  und'er  a  deed  of  trust 
for  the  benefit  of  creditors,  conferring 
upon  them  jjower  to  sell  and  pay  the 
secured  debts.  Parsons  v.  Boyd,  20 
Ala.  112. . 

8.  It  lies  in  favor  of  husband  and 
wife,  for  .the  recovei'y  of  a  chattel  be- 
longyig  ,to  the  wife,  where  the  unlaw- 
ful taking  and  detainer  occurred  be- 
fore' the  marriage  ;  and  if  the  record 
shows  only  the  wife's  title,  but  is  silent 

■  as  to  the  time  of  the  wrongful  taking 
and  detainer,  the  appellate  court  will 
presume,  in  favor  of  the  correctness 
of  the  judgment,  that  such  taking  and 
detainer  was  proved  to  have  occurred 
before  the  marriage.  Mitchell  v.  Cow- 
sert  and  Wife,  20  Ala.  186. 

9.  It  lies  in  favor  of  the  assignee  of 
a  mortgage,  claiming  under  the  mort- 
gagee's assignment  of  "all  right,  title 
and  interest  in  and  to  the  within  mor.t- 
gage,"  endorsed  upon  the  deed  ;  but  not 
in  favor  of  the  mortgagee,  for  the  use 
of  such  assignee.  Graham  ^  Rogers  v. 
Newman,2l  Ala.  497. 

10.  It  does  not  lie,  either  at  common 
law,  or  under  the  statutes  of  Virginia 
as  shown  in  evidence  in  this  case,  in 
favor  of  a  distributee,  who  has  never 
had  possession,  before  administration 
granted  or  distribution  made.  Reese  v.. 
Earns,  27  Ala.  301. 

11.  A  separate  action  lies  for  the 
detention  of  each  chattel.  Wittick  v. 
Jraun,  27  Ala.  562. 

12.  It  lies  against  an  executor,  in 
his  representative  capacit}',  to  recover 
a  slave  of  which  his  testator  was  pos- 
sessed, and  which  came  to  his  posses- 
sion as  executor,  although  the  cause 
of  action  did  not  accrue  until  after  the 
death  of  the  testator.  Strong's  Ex- 
ecutors V.  Brewer,  17  Ala.  706. 

13.  It  lies  against  an  infant.  Oliver 
V.  McClellan,  21  Ala.  607. 

14.  It  does  not  lie  against  a  bailee, 
who,  asserting  no  title  in  himself,  re- 
stored the  property  to  his  bailor,  in 


good  faith,  in  accordance  with  the 
terms  of  the  bailment,  before  )ie  was 
notified  that  the  true  owner  would 
look  to  him  for  it.  Nelson  v.  Iverson, 
17  Ala.  216. 

15.  It  lies  for  the  recovery  of  a  slave, 
who,  at  the  commencement  of  the  suit, 
Avas  in  the  possession  ol  a  third  per- 
son, under  a  contract  of  hiring,  which 
is  not  shown  to  have  been  of  such  a 
nature  as  would  prevent  the  defend- 
ant from  resuming  the  possession  at 
pleasure.     Gainesv.  Harvin,10  Ala. 491. 

16.  It  does  not  lie  against  a  tenant 
pur  autre  vie,  who,  before  the  com- 
mencement of  the  suit,  had  hired  out 
the  property  for  the  usual  term,  which 
term  had  not  expired  when  the  life 
estate  determined.     Walker  v.  Fenner, 

20  Ala.  192. 

17.  Nor  against  one  who,  though  he 
had  possession  at  the  time  such  life 
estate  determined,  whereby  plaintiff's 
vested  remainder  accrued,  afterwards 
parted  with  it,  witliout  faidt,  under 
a  contract  of  hiring,  before  suit 
brought  or  demand  made,  and  was 
out  of  possession  at  the  date  of  the 
writ.     Fen)ier  v.  Kirkman,  26  Ala.  650. 

18.  Nor  against  a  purchaser  at 
sheriff's  sale,  who,  without  notice  that 
plaintiff  intended  to  assert  any  right 
to  the  property,  parted  with  the  pos- 
session, under  a  contract  of  hiring,  be- 
fore the  commencement  of  the  suit. 
Harris  v.  Hillman,  26  Ala.  380. 

19.  Nor  does  it  lie  against  a  bailee 
who  holds  over  after  the  expiration 
of  his  term,  so  long  as  his  possession 
is  permissive.    Benje  v.  Creaglfs  Adm'r, 

21  Ala.  151. 

20.  But  it  lies  for  the  recovery  of 
slaves,  which  the  owner  allowed  to  go 
into  the  possession  of  an  intended 
purchaser,  under  an  executory  con- 
tract of  sale  which  did  not  pass  the 
legal  title,  and  to  which  such  purcha- 
ser asserted  an  adverse  claim.  Lote  v. 
Crook,  27  Ala.  624. 

II.  Pleadings,  and  Evidence. 

21.  The  non-joinder  of  proper  parties 
plaintiff  is  fatal  to  the  action.  Price 
V.  Talleifs  Jdm'rs, 18  Ala.  21  ;  Parsons 
V.  Boyd,  20  Ala.  112  ;  Frierson  v.  Fri- 
erson,  21  Ala.  549. 

22.  So  is  a  misjoinder  of  plaintiffs. 
Walker  v.  Fenner,  28  Ala.  367. 
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23.  Counts  in  detinue  and  debt  may 
be  joined.  Calvert  v.  Marlow,  18  Ala. 
67. 

24.  Under  the  Code,  which  pre- 
serves tlie  distinctions  between  this 
action  and  trover,  an  amendment  of 
the  complaint,  which  would  convert 
the  action  into  trover,  cannot  be  al- 
lowed. Harris  v.  Hillman,  26  Ala. 
380. 

25.  In  suing  for  the  recovery  of 
slaves  belonging  to  his  intestate's  es- 
tate, an  administrator  may  declare  in 
the  form  prescribed  by  the  Code, 
(p.  5.52.)  with  the  additional  averment 
that  he  claims  "as  administrator,"  &c. 
Crirnm's  Adin'rs  v.  Crawford,  29  Ala. 
623. 

26.  In  an  action  by  husband  and  wife, 
to  recover  the  separate  property  of 
the  wife,  a  complaint  in  tlie  prescribed 
form  is  sufficiently  certain  and  definite 
on  demurrer,  although  it  does  not 
allege  whether  the  separate  estate  of 
the  wife  was  created  by  contract  or 
by  statute,  nor  whether  the  husband 
has  ever  had  possession  of  the  prop- 
erty during  coverture  ;  but  no  recove- 
ry can  be  had,  under  such  a  complaint, 
upon  a  cause  of  action  which  does 
not  authorize  husband  and  wife  to 
join  as  plaintiffs.  Pickens  and  Wife  v. 
Oliver,  29  Ala.  528. 

27.  If  the  cause  of  action  accrued  in 
this  State,  adverse  possession  here 
for  six  years,  by  some  one  against 
whom  suit  might  at  any  time  be 
brought,  is  necessary  to  bar  the  action. 
Boliannon  v.  Chapman,  17  Ala.  696. 

28.  A  replication  to  a  plea  of  the 
statute  of  limitations  of  another  State, 
alleging  that  the  property  was  con- 
verted in  tliis  State,  and  carried  into 
another,  where  it  was  purchased  hy 
defendant,  and  brought  back  again  bj' 
him,  and  that  it  has  not  been  in  this 
State  more  than  four  years  since  the 
conversion,  is  demurrable.  Tliomason 
V.  Odum,  23  Ala.  480. 

29.  Adverse  possession,  for  the 
length  of  time  prescribed  as  a  bar  by 
the  statute,  may  be  given  in  evidence 
under  tlie  general  issue.  Lay's  Execu- 
tor V.  Lawson's  Adm'r,  23  Ala.  377. 

30.  A  plea  pii>s  darrein  continuance, 
alleging  the  slave's  death,  is  bad  on 
demurrer,     lb. 

31.  The  defendant  cannot  show  that 
plaintitTs  possession  was  acquired  by 


fraud,  unless  he  connects  such  fraud 
with  his  own  title.  McGuire  v.  Shelby, 
20  Ala.  456. 

32.  A  release  from-  a  stranger,  or  a 
transfer  of  all  interest  in  the  proper- 
t}^  is  admissible  evidence  for  the  de- 
fendant, as  tending  to  show  title  in 
himself.  Slaughter  v.  Cunningham,  24 
Ala.  260. 

33.  Where  plaintiff  claims  as  trustee, 
under  a  deed  of  gift  executed  by  a 
minor  in  trust  for  his  children,  the 
defendant  may  show  that  the  grantor, 
after  becoming  of  age,  disavowed  the 
act,  and  made  another  disposition  of 
the  property.     lb. 

34.  When  the  plaintiffs  right  of 
action  is  founded  on  i^ossession  mere- 
ly, the  defendant  cannot  set  up  an 
outstanding  title  in  a  third  person, 
without  connecting  himself  with  it  ; 
secus,  where  plaintiffs  right  of  recove- 
ry is  based  on  his  title.  ,31itler  v. 
Jones'  Adm'r,  26  Ala.  247  ;  S.  C,  29 
Ala.  174. 

35.  If  defendant  claims,  under  a 
purchase  at  sheriff's  sale, from  one  who 
was  estopped  from  denying  the  right 
of  possession  to  be  in  plaiutifTs  intes- 
tate, he  cannot  set  up  an  outstanding 
title  in  a  third  person,  without  con- 
necting himself  with  it.     lb. 

36.  A  plea,  which  only  shows  title 
in  the  defendant  on  a  day  certain  be- 
fore the  commencement  of  the  suit,  is. 
demurrable.  Wittick.  v.  Traun,  25  Ala, 
317  ;  Patton  v.  Hamner,  28  Ala.  618. 

37.  A  plea  of  a  former  judgment  for 
defendant  is  nothing  more.  Wittick  v, 
Traun,  25  Ala.  317. 

38.  A  plea  in  bar  to  the  further 
maintenance  of  the  suit,  setting  up  a 
recovery  in  a  subsequent  action  of 
assumpsit  for  the  hire  of  the  slave,  is 
demurrable,  unless  it  shows  that  the 
question  of  ownership  entered  into 
tlie  issue  on  that  trial  :  an  averment 
that  the  declaration  alleged  that  the 
plaintiff  therein  was  the  owner  oi'  the 
slave,  is  not  sufficient.  Chamberlain 
V.  Gaillard,  26  Ala.  504. 

39.  An  additional  averment  that  the 
ownership  of  the  slave  formed  a  ma- 
terial part  of  the  issue  on  the  former 
trial,  does  not  render  the  plea  suffi- 
cient :  to  make  it  a  good  plea,  it  must 
show  that  the  jury,  on  the  former 
trial,  necessarily  determined  that  the 
plaintiff  therein  was  the  owner  of  the 
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slave  down  to  the  commencement  of 
the  detinue  suit.     lb. 

40.  If  issue  is  joined' on  such  defec- 
tive plea,  and  the  defendant  does  not 
show  a  state  of  fauls  which  nej^atives 
his  right  to  have  recovered  on  any 
otlier  ground  than  that  of  his  owner- 
ship, the  court  may  instruct  tlie  jury 
that  his  plea  is  not  sustained,     lb. 

41.  A  plea  which  professes  to  be  an 
answer  to  the  action  as  to  five  of  tlie 
slaves  sued  for,  wiiile  it  constitutes  a 
good  defense  only  as  to  one  of  them, 
is  demurrable.  Wittick  v.  Traun,  27 
Ala.  562. 

III.  Damages,  VEbDiCT,  and  Judgment. 


42.  In  detinue  for  a  slave,  the  an- 
nual hire  is  the  measure  of  the  dama- 
ges ;  but  interest  cannot  be  allowed 
on  the  hire.  Fralick  v.  Presley  and 
Wife,  29  Ala.  457. 

43.  If  the  damages  are  not  proved, 
a  nominal  sum  only  should  be  given  ; 
consequently,  it  is  erroneous  to  in- 
struct tlie  jurj^that  they  might,  in  the 
absence  of  proof  as  to  the  value  of  the 
hire,  give  interest  on  the  agreed 
value  of  the  slave  as  damages.  Miller 
V.  Jones'  AdirCr,  ^6  Ala.  247. 

44.  A  bailee,  failing  to  return  the 
property  at  the  termination  of  the 
bailment,  is  liable  for  damages  with- 
out a  special  demand.  Laij's  Executor 
V.  Lawson's  Adm'r,  23  Ala.  377. 

45.  If  the  husband  comes  into  pos- 
session, by  marriage,  of  a  slave  belong- 
ing to  the  estate  of  a  decedent,  which 
the  administrator  had  gratuitously 
loaned  to  the  wife  dum  sola,  he  is  liable 
both  for  his  own  detention  and  that  of 
his  wife  before  marriage  ;  and  if,  on 
his  death  before  suit  brought,  the 
slave  comes  to  the  possession  of  his 
executor  as  assets,  the  latter  is  liable, 
without  a  previous  demand,  both  for 
his  own  detention  and  that  of  his  tes- 
tator.    S.  C,  24  Ala.  184. 

46  If  the  plaintiff,  by  giving  the 
statutory  bonds,  causes  the  posses- 
sion of  the  property  to  be  taken  from 
the  defendant,  und  turned  over  to  him- 
self, the  jury  are  authorized  by  the 
act  of  1848,  (Session  Acts  1847-8,  p. 
82,)  on  finding  a  verdict  for  the  de- 
fendant, to  assess  the  damages  and 
value  of  the  slaves.  Roican  v.  Hutcli- 
isson,  27  Ala.  328. 


47.  Issues  being  joined  on  the  pleas 
of  non  detinet  and  jnstilication  under 
legal  jjrocess,  a  verdict,  finding  the 
defendant  not  guilty,  and  assfssing 
the  damages  and  separate  value  of  tlio 
slaves,  is  sufficient,  under  this  statute, 
to  sui)porta  judgmentin  his  favor.  lb. 

48.  In  an  action  for  several  slaves, 
a  judgment  in  favor  of  the  plaintiff, 
for  all  of  them  except  one,  as  to  whom 
the  judgment  entry  is  entirely  silent,  is 
a  judgment  in  favor  of  the  defendant 
for  that  one.  Wittick  v.  Traun,  25  Ala. 
317. 

49.  In  such  action,  a  trial  being  had 
on  the  plea  of  the  general  issue,  the 
jury  returned  a  verdict,  "that  they 
find  for  the  plaintiff,  and  assess  the 
value  of  the  slaves  sued  for  as  follows," 
&c.,  (specifying  by  name,  and  assess- 
ing the  separate  value  of,  all  the  slaves 
except  one,  as  to  whom  the  verdict 
was  entirely  silent,)  "and  they  also 
find  the  hire  of  said  slaves  to  be  §200." 
Held,  that  the  verdict  was  not  sufficient 
to  authorize  the  rendition  of  judgment. 
(Rice,  J.,  dissenting,  and  holding  that 
it  was  a  good  finding  for  the  plaintiff, 
as  to  the  slaves  specified,  with  their 
hire  as  damages  for  their  detention, 
and  against  him  as  to  the  slave  omit- 
ted.)    S.  C,  27  Ala.  562. 

50.  If  the  jury  "find  for  the  plain- 
tiff, and  assess  the  damages  at"  a 
specified  sura  ;  and  thereupon  judg- 
ment is  rendered  in  his  favor,  for  the 
damages  and  costs  only, — there  is 
nothing  in  the  judgment  of  which  the 
defendant  can  complain.  3Iiller  v. 
Jones'  Adm'r,  29  Ala.  174. 

51.  A  judgment  in  detinue  is  con- 
clusive, as  to  the  title  then  adjudica- 
ted, upon  a  person  who,  though  no 
party  to  the  record,  is  shown  by  parol 
to  have  been  the  real  defendant  in  the 
action  ;  but,  as  to  a  title  subsequently 
acquired,  from  one  who  was  neither  a 
party  nor  privy  to  the  action.it  is  not 
conclvisive.  farleton  &f  Pollard  v. 
Johnson,  25  Ala.  300. 

52.  An  endorsement  on  the  writ  by 
the  sheriff;  that  he  had  taken  the  prop- 
erty under  it,  and,  after  the  lapse  of 
five  days,  (the  defendant  failing  and 
refusing  to  put  in  bond,  and  the  plain- 
tiff having  put  in  bond  within  five 
days,)  had  delivered  it  to  the  plaintiff, 
will  not  support  a  judgment  by  de- 
fault.    Fowler  v.  Banks,  21  Ala.  679. 
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IV.  Statutory  Bonds. 

53.  In  an  action  on  a  detinue  bond,  a 
recovery  may  be  had  for  counsel  fees 
ex[)cnded  in  defending  the  suit  in  the 
circuit  court,  but  not  for  counsel  fees 
in  the  supreme  court,  to  which  the 
case  was  removed  by  the  plaintiff  be- 
low. (GoLDTHWAiTE,  J.,  (Ussentirig,  held 
that  counsel  fees  for  defending  in  both 
courts  should  be  allowed.)  Ferguson 
^  Scott  V.  Babcr's  Adm'rs,  24  Ala.  402. 

54.  A  recovery  may  be  had,  in  such 
action,  under  a  special  allegation,  for 
the  value  of  the  hire  of  the  property 
during  the  whole  time  the  defendant 
was  deprived  of  its  use,  although,  on 
his  failure  to  give  the  statutory  bond, 
the  ])roperty  was  delivered-  to  the 
plaintiff,  as  provided  by  the  statute  ; 
and  this  value  may  be  proved,  by  evi- 
dence of  the  "value  of  the  use  of  the 
property  per  day,  over  and  above  ex- 
penses, during  the  time  it  was  in 
the  plaintiff's  possession."  Hudson  v. 
Young,  25  Ala.  376. 


DISCONTINUANCE. 

1.  A  motion  to  set  aside  a  nonsuit, 
notice  of  which  is  merely  entered  on 
the  motion  docket,  but  which  is  neither 
acted  on,  nor  called  to  the  attention 
of  the  court,  is  not  continued  in  court 
by  a  general  order  of  continuance  as 
to  "all  causes,  motions,  or  other  pro- 
ceedings, now  pending  and  not  other- 
wise disposed  of."  Gunnels  v.  State 
Bank,  18  Ala.  676. 

2.  If  a  judgment  is  rendered  in  fa- 
vor of  a  sole  plaintiff,  after  his  death 
pending  the  suit,  the  failure  of  his 
pjersonal  representative,  for  more  than 
two  years,  to  have  the  judgment  set 
aside  and  the  suit  revived,  is  not  a 
discontinuance  of  the  action.  Moore 
V.  Easlei/,  18  Ala.  619. 

3.  When  a  cause  is  withdrawn  from 
the  docket,  and  leave  is  at  the  same 
time  given  to  reinstate  it,  the  failure 
to  take  any  steps  in  regard  to  it,  for 
more  than  two  years,  amounts  to  a 
discontinuance.  Griffin  v.  Osbourne 
Sf  Co..  20  Ala.  594;  Drinkard  v.  The 
State,  20  Ala.  9. 

4.  A  judgment  against  one  of  the 
joint  makers  of  a  note,  all  of  whom 


are  sued  and  served  with  process,  is 
a  discontinuance  of  the  action  :  yet, 
where  the  action  is  commenced  in  a 
justice's  court,  and  the  proceedings 
are  removed  by  appeal  to  the  circuit 
court,  the  cause  must  be  tried  de  noeo, 
without  regard  to  this  irregularity. 
Gossv.  Davis,  21  Ala.  479. 

5.  Where  a  cause  was  taken  from 
the  supreme  court  of  this  State  to  the 
supreme  court  of  the  United  States, 
where  the  judgment  was  reversed  and 
the  cause  remanded  ;  but  the  certilicate 
of  reversal  did  not  reach  the  former 
court  until  after  the  lapse  of  more 
than  nine  years, — held,  that  this  did 
not  operate  a  discontinuance  of  the 
cause.  Doe  d.  Brown  and  Wife  v. 
Clements  fy  Hunt,  24  Ala.  354. 

6.  In  an  action  against  several  joint 
administrators,  a  discontinuance  as  to 
one  not  served  with  process  is  not  a 
discontinuance  of  the  action.  (Par- 
sons, J.,  dissenting.)  Moore  ^*  Jones  v. 
Davidson,  18  Ala.  209. 

7.  In  sci.fa.  against  several  execu- 
tors, one  of  whom  is  not  served  with 
process,  there  is  no  discontinuance  in 
proceeding  without  him,  when  the 
record  does  not  show  that  he  ever 
qualified  ;  and  if  it  appears  that  he 
died  several  terras  before  ,the  trial 
was  had,  and  that  the  cause  was  after- 
wards treated  by  all  the  parties  as 
regularl}^  in  court,  the  irregularity  (if 
any)  is  not  available  on  error.  Sher- 
rod's  Executors  v.  Hampton,  25  Ala.  652. 

8.  If  a  writ  is  sued  out  against  two 
administrators,  and  the  action  discon- 
tinued, on  the  ground  of  non-residence, 
as  to  one  on  whom  process  was  not 
served,  the  irregularity  (if  any)  is  not 
available  on  error  to  the  other,  who 
appeared  and  defended  without  ob- 
jection. Shorter  v.  Urquhart,  28  Ala. 
360. 

9.  In  sci.  fa.  to  revive  a  judgment 
against  several  joint  defendants,  if  one 
of  them  pleads  separately,  and  issue 
is  taken  on  his  pleas  ;  while  the  plain- 
tiff demurs  to  the  pleas  of  the  other 
defendants,  and,  on-  account  of  the 
rulings  of  the  court  on  his'  demurrer, 
is  compelled  to  take  a  nonsuit, — a  writ 
of  error  under  the  act  of  1846,  against 
all  the  defendants,  is  not  a  discontinu- 
ance as  to  the  defendant  ujion  whose 
pleas  issue  Avas  taken.  Duncan  v. 
Hargrove,  22  Ala.  150. 
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10.  Where  a  motion  for  a  suinmary 
judgment  is  discoiitiimcd  as  to  those 
defendants  npon  whom  tiie  notice  lias 
not  been  served,  and  contiiined  as  to 
the  otliers,  the  subse((uent  appearance 
of  the  former  cures  the  discontinuance, 
and  judgment  may  tiien  go  against  all. 
Walker  v.  Chapman,  22  Ala.  116. 

See,  also,  same  title  in  Part  I,  p.  38. 


DOCKETS. 

1.  The  motion  docket  is  no  part  of 
the  records  proper  of  the  court ;  and 
if  tlie  clerk,  in  making  out  a  transcript, 
copies  into  it  .entries  on  the  motion 
docket,  which  have  not  been  made  a 
part  of  the  record,  either  'by  motion 
to  enroll  or  by  bill  of  exceptions,  they 
■will  be  stricken  out  on  motion.  War- 
ing ^  Co.  V.  Gilbert  S,-  Bro.,25  Ala.  295. 

2.  But  entries  on  the  motion  docket 
are  suf&cient  to  authorize  the  amend- 
ment or  rendition  of  a  judgment  at 
a  subsequent  term,  nunc  pro  tunc. 
Yonge  V.  Broxson,  23  Ala.  684. 

3.  So  are  entries  on  the  judge's. 
docket.     Dickens  v.  Bash,  23  Ala.  849. 

4.  But  an  entry  on  the  judge's 
docket,  reciting  that  the  plaintiff  was 
ruled  to  give  security  for  the  costs  by 
the  next  term,  is  not  sufficient  to  au- 
thorize the  entry  of  an  order  to  that 
effect  at  a  subsequent  term,  unless  it 
shows  the  reason  why  the  order  was 
made.     Lewis  v.  Lewis,  25  Ala.  315. 

5.  Entries  on  said  docket  were  also 
held  insufficient  in  the  following  pro- 
bate cases  :  Metcalf  v.  Metcalf,  19  Ala. 
Z\^;  Perkins  v.  Perkins,  21  Ala.  479. 
(Vide  Amendments,  5,  9,  pp.  125-6.) 


DOMICILE. 

1.  A  domicile,  once  acquired,  is 
presumed  to  continue  until  a  new  one 
has  been  gained  facto  et  anima.  Glov- 
er V.  Glover,  18  Ala.  367. 

2.  A  temporary  absence  from  the 
county  of  one's  fixed  domicile,  on 
business  or  pleasure,  "ttnth  the  inten- 
tion of  returning,  and  an  actual  return 
in  accordance  with  such  intention,  do 
not  work  a  change  of  domicile.  Boyd 
V.  Beck,  29  Ala.  703. 


3.  The  domicile  of  the  husband  de- 
termines that  of  the  wife.  Harrison 
^  Saunders  v.  Harrison,  20  Ala.  029. 

4.  But  an  exception  to  this  general 
rule  is,  that  tiie  wife  must  be  allowed, 
f(n"  the  purpose  of  obtaining  a  divorce, 
to  acquire  a  domicile  in  the  State  in 
which  she  is  actually  living  at  the 
time  she  is  deserted  by  her  husband  ; 
even  where  the  desertion  consists  in 
his  refusal  to  allow  her  to  return, 
after  having  left  his  abode  in  another 
State.  Hanberry  v.  Hanberry,  29  Ala. 
719. 

5.  The  hushand  has  a  riglit  to  emi- 
grate, and  thereby  acquire  a  new 
domicile,  although  his  wife  remains 
at  his  former  domicile.  Tliompson  v. 
Tiie  State,  28  A]a.  12. 


EJECTMENT. 

I.  When  the  Action-  Lies,  and  what 
Title  will  Support  it. 

II.  Bladings,    Practice,    and    Evi- 
dence. 

III.  Verdict,  and  Judgment. 


I.  When  the  Action  Lies,  and  what 
Title  will  Support  it. 

1.  A  purchaser,  holding  only  his 
vendor's  bond  for  title,  cannot  recover 
in  ejectment  ag^ainst  one  who  has  sub- 
sequently acquired  the  legal  title. 
Trammell  v.  Simmons,  17  Ala.  411. 

2.  One  claiming  under  a  purchase 
at  sheriff's  sale,  under  judgment 
against  a  vendor  who,  before  the  ren- 
dition of  the  judgment,  had  sold  the 
land  to  another,  and  executed  his' 
bond  for  titles,  is  entitled  to  recover 
against  the  holder  of  such  title  bond, 
although  the  latter  acquired  a  deed 
from  his  vendor  prior  to  the  sheriff's 
sale.  Sellers  i.y  Cook  v.  Hayes,  17  Ala. 
749. 

3.  A  prior  possession,  accompanied 
with  acts  of  ownership,  by  one  from 
whom  plaintilf  deduces  title,  will  au- 
thorize a  recover}^  against  a  person 
who  is  afterwards  found  in  possession 
without  any  claim  or  title.  McCall  v. 
Doe  d.  Pri/or,  17  Ala.  533  ;  Cox  v.  Davis. 
17  Ala.  714. 
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4.  When  a  party  enters  into  the 
possession  of  lund  under  an  executory 
contract  of  purchase,  and  fails  to  com- 
ply witli  the  terras  of  the  contract  as 
to  the  payment  of  the  mone}',  the 
vendor  or  his  grantee  may  maintain 
ejectment  to  recover  the  possession. 
iSeabunj  v.  Doe  d.  Stewart  If  Easton,  22 
Ala.  207. 

5.  Tlie  grantor  of  lands  which,  at  the 
time  oFtiie  execution  of  his  tleed,are  in 
the  adverse  possession  of  a  third  per- 
son, may  maintain  ejectment  against 
sucli  adverse  holder.  Harvey  v.  Doe d. 
Carlisle,  23  Ala.  635. 

6.  A  purchaser  at  a  sheriif' s  sale, 
under  execution  at  law  against  the 
widow,  before  her  dower  has  been 
assigned  to  her,  does  not  acquire  such 
a  title  as  will  support  an  ejectment. 
Doc  d.  Cook  fy  Hardy  v.  Webb,  18  Ala. 
810. 

7.  The  lieir-at-law  may  recover 
against  the  grantee  of  the  widow  be- 
fore dower  assigned.  Wallace  v.  Hall's 
Heirs.  19  Ala.  367. 

8.  Tlie  administrator  of  a  solvent 
estate  may  maintain  ejectment  for 
the  lands  of  his  intestate.  Golding  v. 
Goldtng's  Adm'r,  24  Ala.  122. 

9.  But  the  administrator  of  an 
estate  which  has  been  declared  insol- 
vent cannot.  Long  v.  McDougald's 
Adm'r,  23  Ala.  413. 

10.  A  purchaser  from  a  Creek  In- 
dian, of  his  reservation  under  the 
treaty  of  ]\rarch  24,  1832,  after  his 
deed  has  been  approved  by  the  presi- 
dent of  the  United  States,  has  such  a 
title  as  will  support  an  ejectment.    lb. 

11.  A  claimant  of  lands  situated 
within  the  territory  of  Louisiana, 
whose  original  claim,  founded  on  an 
incomplete  Spanish  grant,  was  pre- 
sented to  the  United  States  commis- 
sioner, reported  by  him  for  confirma- 
tion, confirmed  bj'  act  of  congress  of 
1822.  located  and  surveyed  under  the 
warrant  of  the  register  and  receiver, 
and  consummated  by  patent  from  the 
United  States,  is  entitled  to  recover 
against  one  deriving  title  from  a 
claimant  of  an  alleged  Spanish  grant, 
the  written  evidence  of  which  has 
been  lost  by  time  or  accident,  and 
which  has  never  been  confirmed  by 
act  of  congress.  Hall  v.  Doe  d.  Root, 
19  Ala.  378. 

12.  Where  such   claimant    derives 


title  from  a  Spanish  grant,  of  which  no 
written  evidence  was  produced  to  the 
commissioner,  but  which  was  reported 
by  him  for  confirmation,  and  confirmed 
by  the  third  section  of  said  act  of 
congress,  he  shows  a  sufiicient  legal 
title  to  maintain  the  action,  without 
proof  of  the  location  and  survey  au- 
thorized by  the  act.  Doe  d.  Chastang 
V.  Dill,  19  Ala.  421  ;  Chastang's  Heirs  v. 
Armstrong,  20  Ala.  609. 

13.  Where  the  application  to  the 
commissioner  was  made  bj^  an  execu- 
tor, "on  behalf  of  himself  and  the 
other  legatees"  of  his  testator,  the 
title  vests,  on  its  confirmation,  in  the 
devisees  under  the  will, and  they  may 
sue.  Chastang's  Heirs  v.  Armstrong, 
20  Ala.  609. 

14.  A  claimant  under  the  act  of 
congress  of  February  11,  1847,  con- 
ferring bounty-lands  on  soldiers,  whose 
warrant  was  located  on  land  in  the 
actual  settlement  and  cultivation  of 
another,  may  recover  against  such 
settler.     Cruise  v.  Riddle,  21  Ala.  791. 

II.  Pleadings,  Practice,  AND  Evidence, 

15.  The  usual  notice  and  declara- 
tion are  sufiicient  to  bring  the  defend- 
ant into  court.  Cruise  v.  Riddle,  21 
Ala.  791. 

16.  The  plea  of  not  gniltj^  in  an  ac- 
tion brought  under  the  Code,  (§  2213,) 
is  equivalent  to  the  consent  rule,  and 
is  an  admission  of  the  defendant's 
possession  at  the  commencement  of 
the  suit.  King  v.  Kent's  Heirs,  29  Ala, 
542. 

17.  Section  2211  of  the  Code,  which 
gives  the  defendant  in  a  real  action  a 
right  to  demand  an  abstract  of  the 
plaintiff's  title,  does  not  apply  to 
suits  which  were  pending  when  the 
Code  went  into  operation.  Doe  d. 
Kennedy's  Heirs  v.  Reynolds,  27  Ala.  364. 

18.  Apleap!t/s  darrein  continuance, 
setting  up  a  recovery  of  the  premises 
b}^  a  stranger,  is  demurrable.  Doe  d. 
Kennedy  v.  Holman  t^'  Howard,  19  Ala. 
734. 

19.  A  purchaser  at  a  sheriff's  sale 
is  not  required,  in  an  action  against 
the  grantee  of  the  defendant  in  execu- 
tion, to  prove  the  demand  on  which 
the  judgment  under  which  he  claims 
was  founded,  but  may  recover  on 
proof  of  the  judgment,  execution,  and 
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elieriff's  deed.     De  Vcndell  v.   Doc  d. 
Hamiltoi)/in  Ala.  1.56. 

20.  VV^icn  tlie  action  is  l)rou<j;lit 
aji^aiuKt  the  defendant  in  cxccntion 
himself,  he  may  sliow  tliat  lie  never 
had  Huch  title  to  the  premises  as  was 
Bubject  to  sale  under  execution  at  law. 
Doed.CookH^Hardijv.  JfeW.lS  AIa.810. 

21.  When  the  defendant  in  execu- 
tion brings  suit  against  the  purchaser 
at  8herill''s  sale,  whom  he  induced  to 
purchase,  and  to  whom  he  surrender- 
ed the  possession,  he  is  not  estopped 
from  showing  that  the  sale  was  void 
becaiise  made  after  the  return  day  of 
the  execution.  Smith  v.  Mundy,  18 
Ala.  182. 

22.  Where  both  parties  claim 
through  mesne  conveyances  from  the 
same  person,  the  plaintiif  is  not  bound 
to  prove  the  nature  or  extent  of  that 
person's  title  :  it  is  sufficient  if  he 
can  establish  it  in  himself.  Pollard  v. 
Cocke, 19  Ala.  188;  Gantt  v.  Doe  d. 
Cowan,  27  Ala.  582. 

23.  In  such  case,  the  defendant  can- 
not defeat  a  recovery  by  setting  up 
an  outstanding  title  in  a  third  person. 
Seabii.ry  v.  Doe  d.  Stewart  fy  Eastoii,  22 
Ala.  2()7  ;  Gantt  v.  Doe  d.  Cowan,  27 
Ala.  582. 

24.  And  the  fact  that  the  plaintiff 
claims  under  a  quit-claim  deed,  while 
the  defendant  claims  under  a  subse- 
quent purchase  at  sheriff 's  sale,  does 
not  affect  the  principle,  unless  the 
defendant  can  show  that,  after  the 
execution  of  the  plaintiff's  quit-claim 
deed,  the  defendant  in  execution  ac- 
quired a  superior  title.  Gantt  v.  Doe 
d.  Cowan,  27  Ala.  582. 

25.  Nor  can  a  party  w^bo  entered 
tinder  an  executory  contract  of  pur- 
chase, the  terms  of  which  he  failed  to 
comply  with  in  the  payment  of  the 
purchase-money,  defeat  a  recovery  by 
his  vendor,  or  one  claiming  under  his 
Tcndor,  by  setting  up  an  outstanding 
title.  Seabury  v.  Doe  d.  Stewart  ^  Eas- 
ton,  22  Ala.  207. 

26.  But,  where  the  defendant  is  not 
estopped  by  some  act  done  by  him,  or 
by  some  relation  existing  between 
him  and  pjlaintifF,  he  may  defeat  a  re- 
covery by  setting  up  an  outstanding 
title.  King  1).  Stevens,  18  Ala.  475; 
S.  C,  21  Ala.  429. 

27.  tie  may  protect  himself  against 
a  purchaser  at  sheriff's  sale,  when  he 


was  in  possession  Ijcfore  the  rendition 
of  the  juflgment,  by  showing  an  un- 
recorded deed  from  the  defendant  in 
execution,  executed  prior  to  the  ren- 
dition of  the  judgment,  although  lio 
docs  not  connect  himself  witii  it. 
Strickland  v.  Nance,  19  Ala.  233. 

28.  Where  tlie  defendant,  by  claim- 
ing under  plaintiff's  lessor, is  estopped 
from  setting  up  an  outstanding  title, 
the  plaintiff  may  recover  on  proof  ot 
his  L'ssor's  title,  although  he  himself 
shows  a  superior  oustanding  title  in 
another.  Seahvrif  v.  Doe  d.  Stewart  ^ 
Easton,  22  Ala.  207. 

29.  In  such  case,  a  deed  from  de- 
fendant, conveying  the  premises  to 
one  of  the  plaintiffs,  in  trust  for  the 
payment  of  a  debt  to  a  third  person, 
does  not  operate  as  an  estoppel 
against  plaintiff's  recovery,     lb. 

30.  The  admission  of  irrelevant  evi- 
dence on  the  part  of  the  plaintiff,  to 
rebut  an  outstanding  title,  is  not  an 
error  for  which  the  judgment  will  be 
reversed,  wdien  the  defendant  was 
estopped  from  setting  up  such  out- 
standing .title,     lb. 

31.  Where  the  plaintiff  claimed  un- 
der a  purchase  at  sheriff's  sale,  and 
proved  that  the  land  was  devised  to 
the  defendant  in  execution  by  his  fa^ 
ther,  who  held  possession  under  a  bond 
for  titles  from  one  Y.,  and  had  paid 
the  purchase-money  in  full  ;  while  the 
defendant  relied  upon  a  purchase 
from  an  Indian  reservee,  under  an  ap- 
proved contract,  mesne  conveyances 
from  the  grantees  to  said  Y.,  and  from 
him  to  one  H., — held,  that  this  out- 
standing legal  title  was  superior  to 
l^laintiffs.  Doe  d.  Stevens  v.  King,  21 
Ala.  429. 

32.  A  Spanish  title  to  land  situated 
in  the  territory  of  Louisiana,  the  writ- 
ten evidence  of  which  was  never  pre- 
sented to  the  United  States  commis- 
sioner for  confirmation,  nor  recorded 
under  any  of  the  different  acts  of  con- 
gress, cannot  be  received  in  evidence 
against  a  grantee  of  the  United  States  ; 
but  the  unrecorded  evidence  of  such 
title,  and  the  mesne  conveyances  con- 
necting the  defendant  therewith,  would 
be  admissible,  to  show  adverse  pos- 
session under  color  of  title,  and  thus 
protect  the  party  in  possession  under 
the  statute  of  limitation.  Hall  v.  Doe  rf. 
Root,  19  Ala.  378. 
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33.  Adverse  possession  cannot  be 
set  up  aga-nst  one  claiming  under  a 
patent  from  the  United  States,  since 
there  can  be  no  adverse  possession 
against  the  government.  Iverson  fy 
Robinson  v.  Dabosc,  27  Ala.  418. 

3i.  Adverse  possession  for  more 
than  tiiirty  years,  with  two  descents 
cast  on  the  adverse  claimants,  bars 
the  action.  Baker  v.  Chastang's  Heirs, 
18  Ala.  417. 

35.  But  a  party  in  possession,  hold- 
ing in  subordination  to  a  title  which 
has  been  perfected  by  the  adverse 
possession  of  himself  and  those  from 
whom  he  derived  it,  cannot  prevent  a 
recovery  on  this  title,  by  purchasing 
the  outstanding  barred  title,  and  giv- 
ing vitality  to  it  by  subtracting  the 
time  of  his  own  adverse  holding.     lb. 

36.  Where  separate  demises  are 
laid  from  several  coparceners  or  ten- 
ants in  common,  if  tlie  statute  of  limi- 
tations has  effected  a  bar  against  one 
of  the  lessors,  a  recovery  may'still  be 
had  on  the  demises  from  the  otliers. 
Rawls  V.  Doe  d.  Kennedy,  23  Ala. 
240. 

37.  Where  plaintiff  declares  on  a 
joint  demise  from  three  lessors,  and, 
on  motion  of  defe^ndant,  tlie  names  of 
two  of  them  are  struck  out,  the  de- 
fendant cannot  complain,  on  error, 
that  the  name  of  the  third  was  allowed 
to  stand  in  the  declaration  ;  nor  will 
the  appellate  court  revise  the  action 
of  the  primary  court,  in  refusing  to 
strike  out  the  names  of  two  unless,  the 
defendant  woidd  consent  that  the 
name  of  the  third  might  stand  as  on 
his  sole  demise.  Seaburi/  v.  Doe  d. 
Stewart  ^  Easton,  22  Ala.  207. 

38.  In  an  action  by  the  vendor  or  one 
claiming  under  him,  against  a  person 
who  entered  under  an  executorj'  con- 
tract of  purchase,  the  defendant  can- 
not set  up  any  claim  for  improvements 
erected  on  the  lands,  because  his  pos- 
session is  not  adverse.     lb. 

39.  If  no  claim,  or  suggestion  for 
improvements,  is  made  by  the  plead- 
ings, the  defendant  cannot  complain, 
on  error,  that  the  court  refused  to 
allow  him  to  offer  evidence  of  the 
value  of  his  improvements.  Stephens 
V.  Westu'ood,  25  Ala.  71 G. 

40.  The  death  of  one  of  several  les- 
sors, ponding  the  suit,  does  notabate  it, 
nor  destroy  the  right  of  action  of  the 


survivors.     Baker  v.  Chastang's  Heirs, 
18  Ala.  417. 

41.  If  tlie  sole  lessor  of  the  plaintiff 
dies,  pending  the  suit,  where  damages 
are  sought  as  well  as  the  land,  the 
action  must  be  revived  in  the  names 
of  his  personal  representative  and 
heirs-at-law.  Ex  parte  Swan,  23  Ala. 
192. 

42.  If  the  defendant  dies,  pending 
the  suit,  it  must  be  revived  against 
his  personal  representatives  and  heirs- 
at-law.  Crutchjicld  v.  Hudson,  23  Ala. 
393. 

III.  Verdict,  axd  Judgment. 

43.  The  plaintiff  maj'  recover  a  less 
interest  than  he  declares  for.  Baker 
V.  Chastang's  Heirs,  18  Ala.  417. 

44.  The  jury  having  returned  a  ver- 
dict for  the  plaintiff,  assessing  the 
value  of  the  improvements  and  rents, 
their  failure  to  assess  also  the  value 
of  ihe  land  is  not  available  to  the  de- 
fendant on  error,  when  the  record 
shows  that,  before  the  rendition  of 
judgment  on  the  verdict,  the  plaintiff 
paid  into  court  the  damages  assessed 
in  favor  of  the  defendant.  Gager  v. 
Doe  d.  Gordon,  29  Ala.  341. 

45.  A  recovery  in  ejectment  is  con- 
clusive between  the  parties  and  their 
privies,  as  to  the  title  of  the  plaintiff's 
lessor,  in  a  subsequent  action  for  the 
rents  and  profits.  Shumake  v.  Nelms' 
Adin'r,  25  Ala.  126. 

46.  But  it  is  conclusive  only  as  to 
the  term  laid  in  the  demise  :  after  the 
expiration  of  such  term,  plaintiff  can- 
not have  execution  on  his  judgment ; 
and  if  he  enters,  with  or  ■without  exe- 
cution, he  is  a  trespasser.  Doe  d. 
Kennedy's  Heirs  v.  Reynolds,  27  Ala. 
364. 

47.  A  recovery,  without  an  entry 
under  it,  does  not  stop  the  statute  of 
limitations,     lb. 


ELECTION. 

1.  Those  who  will  be  entitled  to 
the  monej'  arising  from  the  sale  of 
property,  may  elect,  if  capable  of  ma- 
king an  election,  to  take  the  property 
itself  in  lieu  of  the  money.  Broome  v. 
Curry's  Adm'rs,  19  Ala.  805. 
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2.  A  defendant  in  execution,  having 
two  horses  and  a  pair  of  work-oxen, 
has  a  right  to  elect  wlacli  he  will  re- 
tain for  the  use  of  his  family  ;  but  if 
an  execution  is  levied  on  either,  and 
he  puts  the  others  out  of  the  officer's 
reach,  this  amounts  to  an  election. 
Rossv.  Hannah,  18  Ala.  12.5. 

3.  Where  a  party  contracts  to  pay 
for  a  certain  service  in  specific  prop- 
erty or  in  money,  he  has  a  right  to 
elect  as  to  the  mode  of  payment ;  but, 
if  he  voluntarily  disposes  of  the  prop- 
erty, or  loses  it  by  title  paramount, 
his  election  is  thereby  determined, 
and  he  becomes  liable  to  jjay  in  mo- 
ney.    Wolfe  V,  Parham,  18  A\a.  44:1. 

4.  Where  a  party  enters  into  posses- 
sion of  land  under  an  executory  con- 
tract of  purchase,  and  fails  to  comply 
with  the  stipulated  terms  as  to  the  pay- 
ment of  the  purchase-money,  the  ven- 
dor may,  at  his  election,  either  sue  for 
use  and  occupation  ot  the  land,  or  eject 
him  by  suit  as  a  trespasser.  Seabury 
V.  Doe  d.  Stewart  ^  Easton,  22  Ala.  207. 

5.  On  the  death  of  the  vendor  in 
such  case,  his  executors  succeed  to 
his  right  of  election,  when  the  will 
confers  on  them  power  to  sell  the 
real  estate  ;  and  they  may  transfer  the 
right  to  another.     lb, 

6.  A  workman,  who  contracts  to 
serve  another  for  a  specific  period, 
and  at  a  specified  price,  and  who  is 
discharged,  without  any  fault  on  his 
part,  before  the  expiration  of  the 
term,  may  either  treat  the  contract  as 
still  subsisting,  and  sue  for  wages  due 
according  to  its  terms,  or  consider  it 
rescinded,  and  sue  for  imliquidated 
damages  for  its  breach.  Ramei/  i'. 
Holcombe,  21  Ala.  567  ;  Fowler  ^  P'rout 
V.  Armour,  24  Ala.  194. 

7.  A  purchaser  may  elect,  on  dis- 
covering a  defect  of  title,  either  to 
rescind  the  contract,  or  to  sue  for  a 
breach  of  the  covenant  contained  in 
his  title-bond  ;  and  he  does  not  deprive 
himself  of  this  right,  by  bringing  suit 
on  the  title-bond,  in  which  the  lands 
are  incorrectly  described  through  mis- 
take, and  defending  a  suit  in  equity 
for  the  correction  of  the  mistake. 
Reese  v.  Kirk,  29  Ala.  406. 

8.  A  recovery  in  trover,  without 
satisfaction,  is  no  bar  to  a  subsequent 
action  against  one  claiming  under  the 
defendant.  Spivey v. Morris,  1 8 Ala.  254. 
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9.  lint  a  recovery  and  satisfaction, 
in  an  action  for  the  conversi-on  of  a 
hired  slave,  damages  being  assessed 
for  the  value  at  tlic  time  of  the  con- 
version, is  a  bar  to  a  subsequent  ac- 
tion for  the  hire  of  the  unexpired 
portion  of  the  term.  Smith  v.  Hooks, 
19  Ala.  101. 

10.  If.  with  full  knowledge  of  the 
conversion  during  the  term,  the  own- 
er elects  to  receive  the  hire  for  the 
entire  term,  he  cannot  afterwards 
m.aintain  an  action  for  the  conversion. 
Moseley  v.  fVilkinson,  24  Ala.  411. 

li.  The  recovery  of  a  judgment 
against  one  of  several  joint  trespassers, 
does  not  preclude  the  plaintiff"  from 
proceeding  to  judgment  against  the 
others.    Blannv.  Croc/teron,  19  Ala.  647. 

12.  After  the  recovery  of  several 
separate  judgments  in  such  case,  the 
plaintiff's  right  of  election  de  meliori- 
6m.s  dam?u'6' is  not  determined,  until  he 
sues  out  execution,  or  accepts  satis- 
faction.    S.  C.  20  Ala.  320. 

13.  The  mere  recovery  of  a  judg- 
ment in  assumpsit,  against  the  secre- 
tary of  an  incoriTorated  company,  for 
the  amount  of  his  defalcations  to  the 
compan5^  is  no  bar  to  a  subsequent 
action  against  the  sureties  on  his 
official  bond.  Firemen's  Insurance  Co. 
V.  McMillan,  29  Ala.  147. 

14.  But,  if  the  company  summons 
by  process  of  garnishment  a  transferree 
of  the  embezzled  notes  and  bills,  takes 
judgment  against  him  for  the  amount 
admitted  to  be  due  on  that  account,  and 
enforces  satisfaction  of  the  judgment, 
it  is  estopped  from  afterwards  briiig-- 
ing  trover  against  him.  Firemen's  In- 
surance Co.v.  Cochran  ^'  Co., 27  Ala. 228. 


EMBLEMENTS. 

1.  The  right  to  emblements  does  not 
obtain  until  the  seed  is  sown,  and 
does  hot  include  the  cost  of  preparing 
the  ground  for  the  seed,  when  the 
life  estate  falls  in  before  the  seed  has 
been  actually  sown.  Price  v.  Pickett, 
21  Ala.  741. 

2.  Under  the  "  married-woman's 
law,"  of  1850,  the  husband  is  entitled, 
like  any  other  tenant  for  life,  to  em- 
blements in  his  wife's  separate  estate. 
Weems  v.  Bryan  and  Wife,  21  Ala.  303. 
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ENTRY  AND  DETAINER. 

(Statutory  Provisions  :  Code,  §^  2850-2871  ;  Clay's 
Digest,  pp.  250-54,  ^  1-24  ;  Session  Acts  1847-8, 
p.°90  -.lb.  1849-50,  p.  81.) 

I.  WiiEX  Action  Lies. 

II.  Pleadings,  Practice,  and   Evi- 
dence. 


I.  When  Action  Lies. 

1.  The  mere  refusal  of  the  defend- 
ant to  deliver  wp  the  premises,  on  de- 
mand, and  his  declaration  to  a  third 
person  that  he  intended  to  keep  tliem 
if  he  could,  are  not  sufficient  evidence 
of  force  to  support  an  action  for  forci- 
ble detainer.  Matlock  v.  lliompson,  18 
Ala.  600. 

2.  The  liare  removal  of  plaintiff's 
fence  would  not,  if  defendant  entered 
peaceably,  convert  his  entry  or  de- 
tainer into  a  forcible  one.  McGonegal 
V.  Walker,  23  Ala.  361. 

3.  But,  to  sustain  an  action  for  a 
forcible  entry  and  detainer,  the  plain- 
tiff rnnst  show  that  the  defendant 
forcibly  entered  upon  his  premises, 
and  that  he  actually  detains  the  pos- 
session, either  bj'  himself  in  person, 
or  by  another  to  whom,  after  obtain- 

'  ing  it  by  force,  he  delivered  it  to  be 
kept  for  him  ;  and  the  fact  that  the 
person  to  .whom  he  thus  delivered  the 
possession  had  been  his  tenant  before 
the  premises  went  into  plaintiff's  pos- 
session, would  make  no  difference,  lb. 

4.  An  action  for  unlawful  detainer 
only  lies  against  a  tenant  who  holds 
over  after  the  expiration  of  his  term, 
or  against  one  who  obtains  or  holds 
possession  by,  from,  under,  or  by  col- 
lusion with,  such  tenant.  Mounger  v. 
Barks,  17  Ala.  48  ;  Russell  v.  Desplous, 
25  Ala.  .514 ;  S.  C,  29  Ala.  308. 

5.  Consequentl}',  it  does  not  lie,  in 
favor  of  a  purchaser  at  administrator's 
sale,  against  the  tenant  of  one  who 
entered  under  a  contract  of  purchase 
from  the  intestate  in  his  lifetime, 
which  contract  was  rescinded  and 
air.indoned  after  the  intestate's  death. 
Jilrii(n<rer  v.  Burks,  17  Ala.  48. 

6.  Nor  docs  it  lie  against  one  who, 
"within  three  j-ears  last  past,  unlaw- 
fully entered  upon  and  took  posses- 
sion" of  premises  then  in  plaintiff's 


possession,  "and  has  since  unlawfully 
kept  and  detained  the  possession 
theieof  from  him."  Riissell  v.  Desplous, 
25  Ala.  514. 

7.  Nor  does  it  lie  against  one  who, 
in  1850,  took  possession  of  premises 
which  were  abandoned  in  1829  by  the 
tenant  to  whom  they  had  previously 
been  leased.     S.  C,  29  Ala.  308. 

II.  Pleadings,  Practice,  and  Evidence. 

8.  Going  to  trial,  without  objection 
to  the  complaint,  is  a  waiver  of  all  de- 
fects therein.  Matlock  v.  Thompson,!^ 
Ala.  600. 

9.  An  averment  that  defendant 
"forciblj'  and  unlawfullj'  detains  and 
keeps  possession"  of  the  premises, 
"detaining  and  holding  the  same  by 
such  words,  circumstances,  or  actings, 
as  have  a  natural  tendency  to  excite 
fear  and  apprehension  of  danger,"  is  a 
sufficient  allegation  of  a  forcible  de- 
tainer,    lb. 

10.  In  an  action  of  unlawful  detain- 
er, if  the  defendant  shows  that  he  is 
in  possession  as  plaintiff's  tenant,  for 
a  term  Avhich  was  unexpired  w'hen 
the  action  was  instituted,  this  is  a 
sufficient  defense  ;  and  if  the  holding 
for  the  entire  term  Avas  made  depend- 
ent upon  some  act  to  be  done  by  him 
before  its  commencement  or  during 
its  continuance,  it  is  incumbent  on  the 
plaintiff  to  show  it.  Rainey  v.  Capps, 
22  Ala.  288. 

11.  Where  the  defendant,  having 
purchased  the  premises  at  sheriff's 
sale  under  execution  against  the  plain- 
tiff, received  the  possession  from  an 
under-tenant  of  plaintiff  's  lessee  after 
the  expiration  of  the  original  tenancy, 
the  sheriff's  deed  for  the  premises, 
and  the  record  of  the  judgment  under 
which  the  land  was  sold,  are  not  ad- 
missible evidence  for  him,  even  "to 
show  that  his  possession  was  lawful," 
since  it  goes  to  the  merits  of  the  title. 
Dumas  v.  Hunter,  25  Ala.  711. 

12.  Prior  to  the  passage  of  the  act 
of  1850,  cases  removed  to  the  circuit 
court  by  certiorari  were  required  to 
be  tried  on  an  assignment  of  errors 
on  the  record  sent  up  by  the  justice  ; 
and  if  the  party  whose  duty  it  was  to 
assign  errors,  failed  or  refused  to  do 
so,  the  judgment  must  have  been 
affirmed.  Mahan  v.  Lester,  20  Ala.  162. 
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13.  The  act  of  1850,  requiririf^  a 
trial  de  novo  to  bo  had  iti  kucIi  cancH, 
does  not  apply  to  a  case  wliicli  liad 
been  removed  to  the  circuit  court  be- 
fore its  passage,  although  the  bond 
required  by  the  judge  was  in  fact 
executed,  and  the  writ  of  certiorari 
issued,  after  its  passage,    lb. 


ERROR  AND  APPEAL. 

I.  When  Error  or  Appeal  Lies. 

II.  Parties  ;  and  herein,  of  Abate- 
ment AND  Revivor. 

III.  Bond,  and  Security  for  Costs. 

IV.  Limitation. 

V.  Practice. 

1.  Filing  Transcript. 

2.  Affirmance  on  Certificate. 

3.  Assignments  of  Error,  and  Join- 
der in  Error. 

4.  Citation. 

5.  Record ;  and  herein,  of  Certiorari. 

6.  Enforcing  Satisfaction  of  Judg- 
ment. 

7.  What  is,  or  not,  Revisahle. 

8.  What  is,   or  iwt.   Available   on 
Error. 

9.  Presumptions. 

10.  Precedents,  and  Adjudged  Cases. 

VI.  Judgment;  and  herein,  of  Amend- 
ments. 

VII.  Costs. 


I.  When  Error  or  Appeal  Lies. 

1.  An  order  for  a  mandamus  to  the 
sheriif,  to  compel  him  to  accept  a  bond 
for  the  trial  of  the  right  of  property 
in  a  slave  levied  on  under  attachment, 
will  not  support  a  writ  of  error  by 
the  plaintiff  in  attachment.  Braley  v. 
Peck  fy  Clark,  18  Ala.  436. 
•  2.  Whether  the  writ  would  lie,  in 
6uch  case,  in  favor  of  the  sheriff  him- 
self, queer e  ?     lb. 

3.  In  an  admiralty  proceeding  against 
a  steamboat,  the  refusal  of  the  court, 
after  the  vessel  has  been  sold,  and  the 
proceeds  of  the  sale  brought  into  court 
for  distribution,  to  order  such  pro- 
ceeds to  be  paid  to  the  claimant,  will 
not  support  an  appeal  or  writ  of  error. 
Stewart  George  v.  Saunders,  19  Ala.  744. 


4.  A  writ  of  error  docs  not  lie  from 
a  judgment  after  the  grant  of  a  now 
trial,  even  wlien  sucli  new  trial  is 
granted  "with  the  understanding  that 
tlie  same  be  revised,  and  a  bill  of  ex- 
ceptions allowed."  Harrington  v. 
Meriweather,  20  Ala.  C07. 

.5.  Nor  does  it  lie  from  the  refusal 
of  the  primary  court  to  quash  a  bond 
given  for  the  trial  of  the  riglitof  prop- 
erty, on  motion  of  tlie  obligors.  Gaijle 
^  Riggs  V.  Bancroft's  Adrn'r,  22  iVla. 
G48. 

6.  Prior  to  the  X'assage  of  the  act 
of  1846,  (Session  Acts  1845-6,  p.  35,)  a 
writ  of  error  did  not  lie  from  a  judg- 
ment of  nonsuit  voluntarily  taken  ; 
while  under  that  act,  it  only  lies  when 
the  nonsuit  was  taken  in  consequence 
of  an  adverse  ruling  of  the  court.  Tate 
^  Tate  v.McCrary,  21  Ala.  499. 

7.  Where  the  judgment  entry  re- 
cites that  the  plaintiffs  "voluntarily 
suffered  a  nonsuit,"  and  neither  the 
bill  of  exceptions  nor  any  other  part 
of  the  record  shows  that  the  nonsuit 
was  taken  in  consequence  of  the  rul- 
ing of  the  court,  the  writ  of  error  can- 
not be  sustained.     lb. 

8.  But  this  statute  embraces  all 
cases  in  which  a  nonsuit  is  taken  on 
account  of  the  adverse  rulings  of  the 
court  on  the  pleadings,  and  applies  to 
a  proceeding  by  sci.  fa.,  commenced 
since  its  passage,  to  revive  a  judg- 
ment rendered  prior  to  its  passage. 
Duncan  v.  Hargrove,  22  Ala.  150. 

9.  Section  3016  of  the  Code,  abolish- 
ing writs  of  error,  and  giving  an  ap- 
peal in  lieu  thereof,  applies  alike  to 
judgments  rendered  before  and  since 
the  day  on  which  the  Code  went  into 
operation.  3Iazange  v.Slocum  l^  Hen- 
derson, 23  Ala.  668. 

II.  Parties  ;  and   herein,  of   Abate- 
ment AND  Revivor. 

10.  A  writ  of  error  should  be  sued 
out  in  the  joint  names  of  all  the  de- 
fendants to  the  judgment.  Griffin, 
Raijfield  ^  Griffin  v.  Wilson,  19  Ala.  27  ; 
Cleaveland  v.  '31cAdams,  21  Ala.  321  : 
Savage  c^  Darrington  v.  Walshe  ^ 
Emanuel,  24  Ala.  293  ;  Duncan  v.  Har- 
grove, 22  Ala.  150;  Moore  v.  McGuire, 
26  Ala.  461. 

11.  The  same  rule  applies  to  ap- 
peals under  the  Code.     Savage  ^-  Dar- 
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rington  v.   Walshe  c^'  Emanuel,  24  Ala. 
293;  3Inore  v.  McGuire,  26  Ala.  461. 

12.  Wliere  a  slieriff  makes  applica- 
tion to  the  court  for  instructions  as  to 
the  appropriation  of  money  arising 
from  tlie  sale  of  property  under  sun- 
drj-  executions,  and  several  of  the 
plaintiffs  in  execution  except  to  the 
rulings  of  the  court  on  such  applica- 
tion, but  one  writ  of  error  is  allowable, 
to  which  all  must  be  made  parties. 
Branch  Bank  at  Decatur  v.  McCollum, 
20  Ala.  280. 

13.  In  sci.  fa.  to  revive  a  judgment, 
if  one  of  the  defendants  pleads  sepa- 
rately, and  issue  is  taken  on  his  pleas  ; 
while  the  plaintiff  demurs  to  the  pleas 
of  tlie  other  defendants,  and,  on  ac- 
count of  the  adverse  ruling  of  the 
court,  is  compelled  to  take  a  nonsuit, 
a  writ  of  error  on  this  nonsuit,  under 
the  act  of  1846,  should  be  sued  out 
against  all  the  defendants.  Duncan  v. 
Hargrove,  22  Ala.  150. 

14.  If  the  writ  is  defective  for  want 
of  proper  parties,  it  may  be  amended 
in  the  appellate  court.  Cleaveland  v. 
Mc Adams,  21  Ala. 321  ;  Colvinv.  Owens, 
22  Ala.  782  ;  Knox's  Distributees  v.  Steele, 
18  Ala.  815. 

15.  If  any  of  the  parties  plaintiff  in 
the  writ  refuse  to  join  in  the  assign- 
ment of  errors,  there  may  be.  a  sum- 
mons and  severance  as  to  them,  and 
the  others  may  then  proceed  without 
them.  Savage  ^  Darrington  v.  Wahhe 
ij-  Emanuel,  24  Ala.  293  ;  Moore  v.  Mc- 
Guire, 26  Ala.  461. 

16.  When  the  appellant  is  an  infant, 
the  appeal  should  be  sued  out  by  his 
guardian  or  next  friend.  Cook  v. 
Adams,  27  Ala.  294.  See,  also,  Riddle 
<c.  Hanna,  25  Ala.  484. 

17.  If  the  plaintiff  in  error  dies, 
pending  a  writ  of  error  in  a  personal 
action,  the  suit  may  be  revived  in  the 
name  of  his  personal  representative. 
Pope  V.  Welslis  Adm'r,  18  Ala.  631  ; 
Cox's  Adm'r  v.    Whitfield,  18  Ala.  738. 

18.  So  may  an  appeal  under  the 
Code,  although  a  supersedeas  bond  was 
given.  Savage  If  Darrington  v.  Walshe 
fy  Emanuel,  24  Ala.  293. 

19.  Writs  of  error  were  governed, 
as  to  the  practice  in  making  parties 
in  case  of  the  death  of  the  defendant 
in  error  before  tlie  writ  was  sued  out, 
by  the  rule  laid  down  in  Sewnll  v.  Bates, 
2    Stew.   462  ;  but,  imder  section  3069 


of  the  Code,  parties  may  be  made,  in 
such  case,  in  the  court  belo'iv.  Wesson 
V.  Crook,  24  Ala.  478. 

III.  BoxD,  AND  Security  for  Costs. 

20.  A  writ-of-error  bond,  without 
security,  does  not  operate  aa  a  super- 
sedeas of  the  judgment.  Williams  v. 
Hart,  17  Ala.  102. 

21.  One  surety  to  an  appeal  bond  is 
sufficient.  Cooper  v.  Maclin's  Heirs,  25 
Ala.  298. 

22.  When  the  appellees  are  infants, 
who  sued  by  their  next  friend,  the 
bond  should  be  made  payable  to  them, 
and  not  to  their  next  friend.     lb. 

23.  When  the  names  of  the  sureties 
for  the  costs  are  shown  by  the  record, 
it  is  not  necessary  that  they  should 
also  be  mentioned  in  the  cle''k's  cer- 
tificate. Hall  tind  Wife  v.  Wallace,  25 
Ala.  438. 

24.  If  neither  bond  nor  security  for 
the  costs  is  given,  the  cause  will  be 
struck  from  the  docket,  on  motion, 
although  the  clerk  certifies  that  "no 
bond  was  given  because  all  costs  have 
been  paid."  King  Sf  Owenv.  McCann, 
25  Ala.  471. 

25.  An  acknowledgment  of  liability 
"for  the  costs  of  an  appeal  by  all  the 
plaintiffs  except  R.,"  is  sufficient. 
Cramp  v.  Wallace,  27  Ala.  277. 

26.  But  an  obligation,  binding  the 
surety  to  pay  the  costs  "if  the  judg- 
ment is  affirmed,"  is  not  sufficient. 
Hinson  v.  Preslor,  27  Ala.  463. 

27.  If  the  bond  misdescribes  the 
judgment,  the  appeal  will  be  dismiss- 
ed on  motion.  Dumas  v.  Hunter,  28 
Ala.  688  ;  Williams  v.  The  State,  26  Ala. 
85.  (As  to  what  is  a  sufficient  des- 
cription of  the  judgment,  see  Sutler- 
white  V.  The  State,  28  Ala.  65.) 

28.  A  joinder  in  error  is  a  waiver 
of  the  appeal  bond  or  security  for 
costs,  and  of  all  defects  therein.  (Rice, 
C.  J.,  dissenting.)  Thompson  v.  Lea,  29 
Ala.  453. 

IV.  Limitation. 

29.  There  is  no  limitation  to  an  ap- 
peal from  a  judgment  which  was  ren- 
dered less  than  three  years  befoi'e 
the  Code  was  adopted  and -went  into 
operation .  [Per  Stone,  J.,  sitting  alone.) 
Green  v.  Maclin,  29  Ala.  695. 
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V.  Practice. 
1.  Filing  Transcript. 

30.  If  the  transcript  is  not  filed  at 
the  term  to  wliicli  tlio  appeal  or  writ 
of  error  is  returnahlo,  tlie  latter  be- 
comes a  nnllit3%  Tardi/  v.  Murry  ^ 
.Duraiul,\1  Ala.  58.5  ;  Perri/manv.  Camp, 
24Ala.  4.S8;  Cooper  v.  Madia's  Heirs, 
2.5  Ala.  298  ;  Owen  v.  Echols,  28  Ala. 
689. 

31.  But  it  may  be  filed  at  any  time 
during  the  term,  before  motion  to  af- 
firm on  certificate.  Pearsall  v.  McCart- 
ney. 2.5  Ala.  461. 

32.  If  it  is  filed  after  the  expiration 
of  the  term  to  which  the  appeal  was 
returnable,  the  appeal  will  be  dismiss- 
ed on  motion.  Pern/man  v.  Camp,  24 
Ala.  438  ;    Owen  v.  Echols,  28  Ala.  689. 

2.  Affirmance  on  Certificate. 

33.  A  certificate  which  does  not 
show  when  the  writ  of  error  was 
issued,  and  to  what  term  it  was  re- 
turnable, is  not  sufficient  to  authorize 
an  affirmance  of  the  judgment.  Tardy 
V.  Murry  ^  Durand,  17  Ala.  585. 

34.  Nor  can  a  judgment  be  affirmed 
on  a  certificate  issued  on  a  writ  of 
error  which,  because  the  transcript 
was  not  filed  at  the  return  term  of  the 
writ,  has  become  a  nullity,  when  a 
second  writ  has  been  sued  out.     lb. 

35.  Nor  can  an  affirmance  be  had  at 
the  same  term  at  which  the  appeal  is 
dismissed,  because  the  transcript  was 
not  filed  at  the  proper  term,  and  on 
the  same  transcript.  Perrymaa  v. 
Camp,  24  Ala.  438. 

36.  A  motion  to  affirm  comes  too 
late  after  the  transcript  has  been  filed, 
althought  it  was  not  filed,  within  the 
first  tliree  days  of  the  term.  Pearsall 
v.  McCartney,  25  Ala.  461. 

3.  Assignments  of  Error,  and  Joinder 
in  Error. 

37.  Assignments  of  error,  founded 
on  extraneous  matter  in  the  record, 
which  does  not  pertain  to  the  case 
between  the  appellant  and  appellee, 
will  be  stricken  out.  Hagadon  v. 
Campbell,  24  Ala.  375. 

38.  The  appellate  court  will  only 
notice  such  errors  as  are  assigned  and 


insisted  on.  Long  v.  Rodgers,  19  Ala. 
321  ;  Van  Eppes  v.  Smith,  21  Ala.  317  ; 
Jones  V.  frra/iarn,  21  Ala.  654  ;  Prater's 
Adm'r  V.  Darby,  24  Ala.  496  ;  Fulton 
Insurance  Co.  v.  Milner,  Tinsley  if  Co., 
23  Ala.  420  ;  Russell  v.  JJcsplous,  25 
Ala.  514;  Murrah  v.  liranch  Bank  at 
Decatur,  20  Ala.  392. 

39.  A  joinder  in  error  is  a  waiver 
of  the  appeal  bond  or  security  for 
costs,  and  of  all  defects  therein. 
(IliCE,  C.  J.,  dissenting.)  Thompson  v. 
Lea,  28  Ala.  453. 

4.  Citation. 

40.  The  appellant's  failure  to  apply 
for  a  citation  does  not  affect  the  va- 
lidity of  an  appeal  :  .the  appellee  may 
avoid  delay  by  appearing.  Cooper  v. 
Maclin's  Heirs,  25  Ala.  298. 

5.  Record;  and  herein,  of  Certiorari. 

41.  Each  case  must  be  tried  on  its 
own  record,  and  cannot  be  aided  by 
reference  to  the  record  of  another 
case.  Collier's  Adm'r  v.  Slaughter's 
Adm'r,  22  Ala.  671. 

42.  A  bill  of  exceptions,  which  does 
not  conform  to  the  requisitions  of  the 
statute,  cannot  be  regarded  as  any 
part  of  the  record.  Haden  v.  Brown, 
22  Ala.  572  ;  Murrah  v.  Branch  Bank 
at  Decatur,  20  Ala.  392  ;  Floyd  v.  Foun- 
tain,!^ Ala.  100  ;  Godden  V.  LeGrand, 
28  Ala.  158;  Kitchen  v.  Moye,  17  Ala. 
143. 

43.  Letters,  copied  into  the  trans- 
cript as  exhibits,  but  not  made  part 
of  the  record  by  appropriate  reference 
in  the  bill  of  exceptions,  cannot  be 
considered  as  any  part  of  the  record. 
Stodder  v.  Grant  ^-  Nickels.  28  Ala.  416. 

44.  If  one  of  the  original  papers  in 
the  cause  is,  by  an  order  of  the  pri- 
mary court,  attached  to  the  transcript, 
the  appellate  court  cannot  inspect  or 
examine  it  for  any  purpose.  Butler 
V.  The  State,  22  Ala.  43.  (Changed  by 
rule  of  practice  adopted  at  June  term, 
1856,  hitherto  unpublished.) 

45.  Entries  on  the  motion  docket 
constitute  no  part  of  the  record,  unless 
so  made  by  motion  to  enroll  or  bill  of 
exceptions.  Waiing  ^'  Co.  v.  Gilbert 
,]•  Bro.,  25  Ala.  295. 

46.  Under  the  G-eoriria  statute  of 
1822,  (Prince's  Digest,  37.)  the  record 
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of  a  garnishment  case  consists  only  of 
tlie  affidavit  and  summons,  tlie  return 
of  the  officer,  tlie  answer  of  the  garni- 
shee, and  the  judgment  thereon  ren- 
dered against  him ;  but  neither  the 
original  judgment  of  whicl\execution 
is  sought,  nor  the  execution  thereon 
issued,  constitutes  any  portion  of  the 
garnishment  suit,  unless  incorporated 
into  the  judgment  against  the  garni- 
shee, or  made  part  of  the  record  by 
bill  of  exceptions.  Gunn  v.  Howell, 
27  Ala.  663. 

47.  Where  the  bill  of  exceptions 
stated  that  the  defendant  "then  read 
a  transcript  in  the  words  and  figures 
following,"  but  the  transcript  itself 
was  not  set  out,  and  the  clerk  certified 
that  it  was  not  on  file  in  his  office,  a 
transcript  which  was  afterwards  sent 
up  on  certiorari,  but  wdiich  could  not 
be  identified  by  any  reference  in  the 
original  record,  was  rejected  as  form- 
ing no  part  of  the  bill.  Branch  Bank 
at  Decatur  v.  Moxeley,  19  Ala.  222. 

48.  A  certiorari  will  not  be  awarded, 
unless  by  consent,  to  bring  iip  an 
amended  record,  until  the  amendment 
has  been  made  in  the  primary  court. 
Townsend  v.  Jeffries'  ^t?rrt'r,24Ala.329. 

49.  But,  when  a  judgment  is  amend- 
ed nunc  -pro  tunc  during  the  pendency 
of  a  writ  of  error,  and  the  amendment 
is  brought  up  on  certiorari  previously 
sued  out,  the  amended  judgment  is 
properly  before  the  court.  Cunning- 
ham V.  Fontaine,  2.5  Ala.  644. 

50.  Evidence  cannot  be  received  in 
the  appellate  court,  to  contradict  the 
record  ;  nor  will  that  court  look  to 
the  American  State  Papers,  as  pub- 
lished under  the  authority  of  congress, 
to  show  a  mistake  in  a  certified  copj' 
of  a  public  document  contained  in  the 
transcript.  Kennedy's  Executor  v.  Doe 
d.  Rochon's  Heirs,  26  Ala.  384. 

6.  Enforcing  Satisfaction  of  Judgment. 

51.  Plaintiff  in  detinue,  having  re- 
covered only  one  of  the  slaves  sued 
for,  excepted  to  the  rulings  of 
the  court  against  him,  and  took  an 
appeal,  but  afterwards  coerced  satis- 
faction of  the  decree  ;this  fact  having 
been  brought  to  the  knowledge  of  the 
appellate  court  by  affidavits,  he  was 
required  to  make  restitution  by  the 
next  term  of  the  court ;  and  now,  hav- 


ing failed  to  comply  wdth  this  order, 
his  appeal  was  dismissed.  Earle  v. 
Reid,  25  Ala.  463. 

52.  As  to  the  application  of  this 
rule  to  probate  cases,  see  McCreliss' 
Distributees  v.  Hinlde,  17  Ala.  459  ; 
Knox's  Distributees  v.  Steele,  18  Ala. 
815.  {Vide  Error  ASH  Appeal,  38-9, 
p.  147.)     ■  ■      _ 

53.  As  to  its  application  to  chancery 
cases,  see  Tarleton  v.  Goldthwaite's 
Heirs,  23  Ala.  346  ;  Riddle  v.  Hanna, 
25  Ala.  484.  {Vide  Ekror  and  Appeal, 
18-19,  pp.  259-60.) 

7.  What  is,  or  not,  Revisable. 

54.  The  action  of  the  primary  court, 
in  allowing  a  party  to  answer  inter- 
rogatories after  the  lapse  of  sixty 
days  from  the  service,  or  to  amend 
his  answers,  is  not  revisable.  Pool  v. 
Harrison,  18  Ala.  514. 

55.  Nor  is  its  action  in  permitting 
a  plea  to  be  filed  at  any  time  before 
the  trial  of  the  cause.  Bobe  v.  Frown- 
er  and  Wife,  18  Ala.  89  ;  Newman  v. 
Pryor,  18  Ala.  186. 

56.  But  tlie  action  of  the  court,  in 
permitting  the  defendant  in  an  appeal 
case  to  withdraw  his  plea  to  the  mer- 
its, after  the  cause  has  been  pending 
se%'«ral  years,  and  several  trials  have 
been  had,  and  to  plead  in  abatement 
to  the  jurisdiction  of  the  justice,  is 
revisable.  Vaughan  v.  Robinson,  22 
Ala.  519.  (Correcting  and  limiting 
Massey  v.  Steele's  Adm'r,  11    Ala.  340.) 

57.  Nor  in  refusing  to  quash  branch 
writs,  on  motion,  because  there  was 
no  endorsement  showing  that  they 
were  for  one  and  the  same  cause  of 
action.  Johnson  and  Wife  v.  King,  20 
Ala.  270. 

58.  Nor  in  refusing  to  suppress  a 
deposition,  which  appears  to  have 
been  regularly  taken,  on  account  of 
the  insufficiency  of  the  notice.  Par- 
sons V.  Boyd,  20  Ala.  112. 

59.  Nor  in  refusing  to  quash  an  at- 
tachment, on  motion,  because  issued 
in  a  case  not  authorized  by  law.  Gill 
V.  Downs,  26  Ala.  670. 

60.  Nor  in  refusing  a  motion  to 
strike  out  a  plea.  Duncan  v.  Hargrove, 
22  Ala.  150. 

61.  Nor  in  permitting  a  witness  to 
testify  who,  after  the  witnesses  had 
been  put  under  the  rule,  remained  in 
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court  (luring  tlic  examination  of  tlie 
otliers,  without  the  knowledge  of  the 
party  for  wlioni  he  was  sunimoned. 
Sidgreavcs  v.  Mi/att,  22  Ala.  017. 

62.  Nor  in  refusing  a  motion  to  ex- 
clude parol  evidence  of  the  contents 
of  a  deed,  which  was  offered  without 
objection,  and  the  witness  cross- 
examined  touching  it.  Allen  v.  Smitk, 
22  Ala.  416  ;  Benttie  v.  Abercrombie,  18 
Ala.  9. 

63.  Nor  in  refusing  to  quash  a  bond 
for  the  trial  of  the  right  of  property, 
on  motion  of  some  of  the  obligors, 
when  the  motion  is  made  at  the  trial, 
after  the  suit  has  been  pending  for 
several  years.  Gayle  v.  Bancroft's 
Adm'r,  22  Ala.  316  ;  Gaijlc  ^  Riggs  v. 
Bancroft 's  Adm'r,  22   Ala.  G49. 

64.  Nor  in  refusing  to  strike  out 
the  name  of  two  of  the  plaintiff's  les- 
sors in  ejectment,  on  motion  of  de- 
fendant, unless  defendant  would  per- 
mit the  name  of  the  only  remaining 
lessor  to  stand  as  on  his  sole  demise. 
Seabury  v.  Doe  d.  Stewart  ^  Fasten,  22 
Ala.  207. 

65.  Nor  in  permitting  additional 
evidence  to  go  to  the  jury,  after  the 
evidence  has  been  closed,  if  the  jus- 
tice of  the  case  requires  it.  Edgar  v. 
McArn,22  Ala.  796. 

66.  Nor  in  permitting  the  plaintiff 
to  be  re-examined,  in  a  suit  involving 
less  than  $20,  for  the  purpose  of  rebut- 
ting one  of  the  defendant's  witnesses. 
Stein  V.  McArdle  ^  Waters,  24:  Ala.  344. 

67.  Nor  in  overruling  a  motion  to 
nonsuit  the  plaintiff,  where  the  ver- 
dict in  his  favor  is  for  less  than  $5, 
on  account  of  the  insufficiency  of  his 
affidavit.  McAllister  v.  McDow,  26  Ala. 
453. 

68.  Nor  in  permitting  an  amend- 
ment of  the  endorsement  on  the  writ, 
so  that  a  special  count  may  be  added 
to  the  declaration.  Moore  v.  Smith, 
19    Ala.  774. 

69.  Nor  in  permitting  an  amendment 
of  the  declaration,  after  issue  joined, 
but  before  the  cause  is  submitted  to 
the  jury.  Goldsmith,  Forclieimer  ^  Co. 
V.  Picard,  27  Ala.  142. 

70.  Nor  in  permitting  such  amend- 
ment, after  the  trial  has  been  com- 
menced, so  as  to  obviate  a  variance. 
Zeigler  fy  Hall  v.  David,  23  Ala.  127. 

71.  Nor  in  allowing  an  additional 
count  to  be  udded,  even  after  the  jury 


has  been  instructed.     Prater  v.  Miller, 
25  Ala.  320. 

72.  Nor  in  suggesting  that  the  com- 
plaint may  be  so  amended,  if  the 
[daintiif  desires  it,  as  to  obviate  the 
effect  of  a  charge  just  given  at  the 
instance  of  the  defendant.  Crimm's 
Adm'rs  v.  Crawford,  29  Ala.  623. 

73.  Nor  in  refusing  to  allow  coun- 
sel, after  the  argument  has  been  closed 
and  the  cause  submitted  to  the  jury, 
to  explain  to  them  a  distinction  appli- 
cable to  the  case.  Chamberlain  ^  Co 
V.  Master  son,  26  Ala.  371. 

74.  Nor  in  granting  or  refusing  a 
new  trial.  Walker  v.  Blussingarne,  17 
Ala.  810  ;  Benjev.  Creagh's  Adm'r,  21 
Ala.  151  ;  Franklin  v.  The  State,  29 
Ala.  14  ;  Brister  v.  The  State,  26  Ala. 
107. 

75.  Nor  in  the  taxation  of  costs  in 
appeal  cases,  where  the  defendant  ap- 
peals, and  the  plaintiff  recovers  judg- 
ment for  a  less  sum  than  he  recovered 
before  the  justice.  Hornsby  v.  Cross- 
land,  22  Ala.  625  ;  Porter  v.  Williams,  * 
22  Ala.  525. 

76.  But  in  all  other  cases,  the  action 
of  the  circuit  court,  on  matters  relating 
to  the  taxation  of  costs,  is  revisable 
on  error.  Porter  v.  Williams,  22  Ala. 
525. 

77.  The  appellate  court  cannot  re- 
vise a  decision  of  the  primary  court, 
upon  the  question  whether  or  not  a 
parol  admission  was  made  by  counsel 
during  the  progress  of  the  trial. 
Price  V.  Branch  Bank  at  Decatur,  17 
Ala.  374. 

78.  Nor  will  it  revise  the  decision 
of  the  primarj'-  court  on  a  question  of 
fact,  when  the  cause  was  submitted 
to  the  decision  of  the  judge  without 
the  intervention  of  a  jury.  Etheridge 
V.  Doe  d.  Malempre,  18  Ala.  565 ; 
Barnes  v.  Mayor  fy  Aldermen  of  Mobile, 

19  Ala.  707  ;  Bott  v.  McCoy  ^-  'Johnson, 

20  Ala.  578;  DeVendell  v.  Doe  d.  Ham- 
ilton, 27  Ala.  156. 

79.  But  tlve  decision  of  the  court 
on  a  question  of  law,  in  such  case,  is 
revisable.  Shaic  v.  Beers.  25  Ala.  449  ; 
Mims  V.  Sturdevant  and  Wife.  23  Ala. 
664. 

80.  Nor  in  refusing  to  have  a  per- 
son brought  in  to  testif}'  as  a  witness, 
when  he  has  not  been  subpoenaed, 
although  he  is  about  the  court.  Wood- 
icard  «.  Purdy,  20  Ala.  379. 


568 


ERROR  AND  APPEAL. 


[Paet  IV. 


81.  The  action  of  the  court,  in  re- 
fusing to  allow  the  claimant,  on  a 
trial  of  the  right  of  property  under 
the  statute,  to  offer  evidence  of  title 
in  himself,  on  account  of  his  failure 
and  refusal  to  comply  with  a  previous 
order  granting  him  a  continuance  on 
the  payment  of  all  costs,  does  not 
come  within  its  discretionary  power, 
but  is  revisable  on  error.  Montgomery 
&•  Wetumpka  Plank-Road  Co.  v.  Persse, 
liujlor  ^  Co.,  25  Ala.  536. 

8.   What  is,  or  not,  Available  on  Error. 

82.  Error,  without  injury  to  the  ap- 
pellant, will  not  work  a  reversal  in 
his  favor.  Governor  v.  Campbell,  17 
Ala.  506  ;  Bohannonv.  Chapman,  17  Ala. 
696  ;  Smith  ^  Garey  v.  Jwbrey, 19  Ala. 
63  ;  Herndon  v.  Givens,  19  Ala.  313  ;  Ex 
parte  Keenan,  21  Ala.  558  ;  Spivey  v.  Mc- 
Gehee,  21  Ala.  417  ;  Boi/kin  v.  Edwards, 
21  Ala.  261  ;  Martin  v.  Nail, 22  Ala.  610  ; 
Donley  v.  Camp,  22  Ala.  659  ;  Stanley  v. 
Bank  of  Mobile,  23  Ala.  652  ;  Steivart  v. 
Bradford,  26  Ala.  341  ;  31ontgomery's 
Executors  v.  Kivkaey,  26  Ala.  172  ;  Nelson 
V.  Bondurant,  26  Ala.  342  ;  Johnson  v. 
Boyles,  26  Ala.  576  ;  Rolston  v.  Langdon, 
20  Ala.  660  ;  Jat/lor  v.  Morrison,  26  Ala. 
728;  Mobile  Marine  Dock  ^  Mutual 
Insurance  Co.  v.  McMillan  ^-  Son,  27 
Ala.  77  ;  Goldsmith,  Forcheimer,  ^  Co. 
V.  Picard,  27  Ala.  142  ;  Reese  v.  Harris, 

27  Ala.  301  ;  Thomas  v.  Henderson,  27 
Ala.  523;  Winter  v.  Phelan,  27  Ala. 
649  ;  Doe  d.  Saltonslall  and  Wife  v.  Riley 
fy  Daicson,  28  Ala.  164;  Jesse  v.  Cater, 

28  Ala.  475  ;  Beeson  v.  Wiley,  Banks  ^ 
Co.,  28  Ala.  575  ;  King  v.  Pope,  28  Ala. 
601  ;  Firemen's  Insurance  Co.  v.  McMil- 
lan, 29  Ala.  147  ;  Miller  v.  Jones'  Adm'r, 

29  Ala.  174;  Partridge  v.  Forsyth,  29 
Ala.  200  ;  Smith  v.  Ewers,  21  Ala.  38. 

83.  But  error  raises  the  presump- 
tion of  injury,  and,  unless  that  pre- 
sumption is  clearly  rebutted  by  the 
record,  must  reverse  the  judgment. 
Long  V.  Rogers,  11  Ala.  540;  Johnson 
and  Wife  v.  Collins.  17  Ala.  318  ;  Ex 
parte  Keenan,  21  Ala.  558  ;  Sackett  ^^ 
Shelton  V.  McCord,  23  Ala.  851  ;  Mims 
V.  Sturdevant  and  Wife,  23  Ala.  664  ; 
Moore  V.  Clay,  24  Ala.  235  ,•  Spivey  v. 
McGehee,  21  Ala.  417  ;  Doe  d.  Kennedy's 
Heir.H  V.  Reynolds.  27  Ala.  364  ;  Thomas 
V.  DeGraffenreid.  27  Ala.  051  ;  Hines 
and  Wife  v.  Trantham,  27  Ala.  359. 


84.  Nor  will  the  appellate  court,  for 
the  purpose  of  deciding  that  the  error 
did  not  work  injury,  look  to  grave 
and  doubtful  questions  not  raised  by 
the  assignment  of  errors.  Spivey  v. 
McGehee,2\  Ala.  417. 

85.  The  admission  of  relevant  evi- 
dence, for  a  wrong  purpose,  is  error 
without  injury.  Cook  ^  Scott  v.  Par- 
ham,  24  Ala.  21  ;  Goldsmith,  Forcheimer 
^-  Co.  V.  Picard,  27  Ala.  142. 

80.  So  is  the  exclusion  of  illegal  evi- 
dence for  a  wrong  reason.  Jordan  v. 
Owen,  27  Ala.  152. 

87.  But  the  admission  of  irrelevant 
evidence  will  reverse,  unless  the  re- 
cord clearly  shows  that  no  injury 
could  have  resulted  from  it.  Frierson 
V.  Frierson,  21  Ala.  549 ;  Bilberry'^ 
Adm'r  v.  Mobley,  21  Ala.  277  ;  Thomas 
V.  DeGraffenreid,  27  Ala.  651. 

88.  Such  error,  however,  is  cured 
by  subsequently  withdrawing  the  evi- 
dence from  the  jury,  or  by  instructing 
them  to  disregard  it.    Winter  v.  Phelan ^ 

27  Ala.  649  ;  Thomas  v.  Henderson,  27 
Ala.  523  ;  Florey's  Executors  v.  Floreyy 
24  Ala.  241. 

89.  If  the  evidence  was,  when  of- 
fered, prima  facie  irrelevant,  the  sub- 
sequent admission  of  the  preliminary 
proof  cures  the  error.     King  v.  Pope, 

28  Ala.  601  ;  Laivson  If  Swinney  v.  The 
State,  20  Ala.  65  ;  Johnson  v.  The  State, 

29  Ala.  62  ;  Ross  v.  Pearson,  21  Ala. 
473. 

90.  If  the  evidence,  though  irrele- 
vant or  illegal,  was  simpl}'  superfluous, 
(the  party's  case  being  made  out 
without  it,)  its  admission  is  error 
without  injury.  Parsons  v.  Boyd,  20 
Ala.  112  ;  Seabury  v.  Doe  d.  Steivart  If 
Easton,  22  Ala.  207  ;  Kyle  v.  Mays,  use 
of  Pond,  22  Ala.  692<;  Frierson  v.  Fri- 
erson, 21  Ala.  549. 

91.  The  admission  of  parol  evidence, 
to  prove  a  fact  which  the  court  must 
have  judicially  known,  is,  at  most, 
error  without  injury.  Doe  d.  Salton- 
slall and  Wife  v.  Riley  &f  Dawson,  28 
Ala.  164. 

92.  So  is  the  erroneous  exclusion 
of  evidence  which  the  charge  of  the 
court  renders  superflnous.  Gibson  v. 
Hatchett  <^  Brother,  24  Ala.  201. 

93.  So  is  the  overruling  of  a  demur- 
rer to  several  pleas,  each  going  to  the 
whole  declaration,  when  one  of  the 
pleas   is    good.     Firemen's    Insurance 
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Co.  V.  Cochran  ^  Co.,  27  Ala.  228  ;  T/te 
State  V.  Brantley,  27  Ala.  44 ;  Jesme  v. 
Cater,  28  Ak.  475. 

94.  So  is  tbo  erroneous  overniling 
of  a  demurrer  to  a  defective  plea, 
"when  the  record  shows  that  the  court 
subsequently  charged  the  jury,  at  the 
plaintiff 's  instance,  that  the  evidence 
was  not  sufficient  in  law  to  sustain 
the  plea.  Firemen's  Insurance  Co.  v. 
McMillan,  29  Ala.  147. 

95.  So  is  the  erroneous  overruling 
of  a  demurrer  to  a  plea  in  abatement, 
pleaded  witli  pleas  in  bar,  when  the 
record  shows  tl)at  the  plaintifl'  after- 
wards recovered  judguient  on  the 
issues  joined.  Holley  v.  Younge,  27 
Ala.  203. 

96.  And  the  wrongful  sustaining  of 
a  demurrer  to  a  speeial^ea,  when  tlie 
defendant  had  the  firff  t)enefit  of  all 
the  facts  under  his  other  pleas.  Nel- 
son V.  Bondura7it,  26  Ala.  341  ;  Stein  v. 
Ashby,  24  Ala.  521  ;  Dunlap  v.  Robinson, 
28  Ala.  100  ;  Bohannonv.  Chapman,  17 
Ala.  699. 

97.  And  the  overruling  of  a  demur- 
rer to  a  special  count,  when  the  evi- 
dence shows  that  the  plaintiff  was 
entitled  to  recover  under  his  other 
counts.  (Chilton,  J.,  f/merjjjng.)  Smith 
^*  Garey  v.  Awbrey,  r9  Ala.  63. 

98.  And  the  refusal  to  strike  out 
immaterial  averments  in  the  declara- 
tion. Goldsmith,  Forcheimer  ^  Co.  v. 
Picard,  27  Ala.  142. 

99.  But  the  refusal  of  the  court,  in 
an  admiralty  proceeding  against  a 
steamboat,  to  strike  from  the  files  a 
declaration  against  the  owners  indi- 
vidually, is  a  reversible  error.  Own- 
ers of  Steamboat  Farmer  v.  McCraw, 
26  Ala.  189. 

100.  An  abstract  charge  is  no 
ground  for  a  reversal  of  the  judgment, 
when  the  record  clearly  shows  that  it 
could  not  have  misled  the  jury,  to  the 
appellant's  prejudice.  Salmons  v. 
Roundtree,  24  Ala.  458  ;  Johnson  v. 
Boyles,  26  Ala.  576  ;  Rolston  v.  Lang- 
don ,  2&  A]a.  660  ;  Taylor  v.  Morrison, 
26  Ala.  728  ;  Partridge  v.  Forsyth,  29 
Ala.  200. 

101.  And  this,  even  though  it  may 
assert  an  incorrect  legal  proposition. 
Salmons  v.  Roundtree,  24  Ala.  458 ; 
Johnson  V.  Boyles,  26  Ala.  576  ;  Rolston 
V.  Langdon,  26  x-ila.  660. 

102.  An  abstract  charge,   asserting 


a  correct  legal  proposition,  amounts 
only  to  error  without  injury,  when  the 
record  shows  testimony  on  which,  if 
such  cliarge  were  stricken  out,  and  no 
instructions  on  the  sufficiency  of  tho 
evidence  were  requested,  the  jury 
might  still  have  found  the  same  ver- 
dict. Partridge V.  Forsyth,  29  Ala.  200. 

103.  An  erroneoiis  cliarge,  too  la- 
vorable  to  the  appellant,  is  'error 
without  injury.  Montgomery's  Execu- 
tors V.  Kirksey,  26  Ala.  172  ;  McGonegal 
V.  Walker,  23  Ala.  361  ;  Kirkley  v.  Se- 
gar,  20  Ala.  22G  ;  Salmons  v.  Roundtree, 
24  Ala.  458  ;  Martin  v.  Nail,  22  Ala. 
610  ;  Governor  V.  Campbell,  17  Ala.  566. 

104.  A  charge  which,  though  erro- 
neous as  a  general  proposition,  is 
correct  when  applied  to  the  evidence, 
is  no  ground  of  reversal.  Miller  v. 
Jones'  Adm'r,  29  Ala.  174. 

105.  An  affirmative  charge,  assert- 
ing a  correct  legal  proposition,  al- 
though it  may  be  objectionable  on 
account  of  its  generality,  is  no  ground 
of  reversal,  since  the  party  ought  to 
request  an  explanatory  charge.  Ew- 
ingv.  Sanf ord, 19  A]a.  605  ;  Hutchinson 
V.  Bearing,  20  Ala.  799  ;  Ivei/'s  Adm'r 
V.  Owens  and  Wife,  28  Ala.  641  ;  Part- 
ridge V.  Forsyth,  29  Ala.  200. 

106.  A  charge,  which  refers  to  tlie 
jiiry  the  decision  of  a  question  of  law, 
is  a  reversible  error.  Ewing  v.  San- 
ford,  19  Ala.  605  ;  Chamberlain  if  Co. 
V.  Masterson,  26  Ala.  371  ;  Wright  v. 
Boiling,  27  Ala.  259. 

107.  But  the  party  against  whom 
the  court  ought  to  have  decided  tlie 
question,  cannot  complain  of  sucli  a 
charge.  Stanley  v.  Bank  of  Mobile,  23 
Ala.  652  ;  Wyatt's  Adm'r  v.  Steele,  26 
Ala.  639  ;  Millard's  Adm'rs  v.  Hall,  24 
Ala.  209. 

108.  A  reversal  will  not  be  granted, 
in  favor  of  the  plaintiff  below,  on  ac- 
count of  any  erroneous  rulings  against 
him,  when  the  record  clearly  shows 
that  he  can  never  recover.  Gilmer  v. 
Ware,  19  Ala.  252  ;  Jones  v.  Graham, 
24  Ala.  450  ;  Gilmer  ^-  Taylor  v.  City 
Council  of  Mont3;omerii.  26  Ala.  665  ; 
Reese  v.  Harris.  "27  Ala.  301  ;  Doe  d. 
Saltonstall  and  Wife  v.  Riley  fy  Dajvson, 
28  Ala.  164;  Firemen's  Insurance  Co.  v. 
McMillan,  29  Ala.  147. 

109.  But  this  rule  does  not  apply, 
where  the  plaintiff  is  compelled  to 
take  a  nonsuit,  before  concluding  the 
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proof  which  he  might  have  introduced, 
by  the  erroneous  rulings  of  the  court. 
Erwin,  Myers  ^  Co.  v.  Crowell,  17  Ala. 
227. 

110.  Nor  does  it  apply,  where  the 
bill  of  exceptions  puts  the  count 
clearly  in  error,  and  sets  out  evidence 
which,  however  weak  and  indefinite, 
shows  that  he  was  entitled  to  recover 
at  least  a  nominal  sura.  Firemen's  In- 
surance Co.  V.  McMillan,  29  Ala.  147. 

111.  Where  the  plaintiff  was  en- 
titled to  recover  under  a  special  count 
in  his  declaration,  the  judgment  will 
not  be  reversed,  in  favor  of  the  de- 
fendant, because  the  court  held  that 
he  was  entitled  to  recover  under  the 
common  counts.  Herndon  v.  Givens, 
19  Ala.  313. 

112.  And  where  the  evidence  would 
have  justified  a  general  charge  in  fa- 
vor of  the  plaintiff's  right  to  recover, 
an  erroneous  charge  against  the  de- 
fendant amounts  only  to  error  without 
injury.     Donley  v.  Camp,  22  Ala.  659. 

113.  The  fact  that  the  declaration 
fails  to  show  a  good  cause  of  action, 
and  that  a  demurrer  to  it  was  improp- 
erly overruled,  will  not  prevent  a  re- 
versal in  favor  of  the  plaintiff,  on  ac- 
count of  erroneous  rulings  of  the 
court  against  him.  Marshall  v.  Bet- 
?ier,  17  Ala.832  ;  Adams  and  Wife  v. 
Adams,  26  Ala.  272. 

114.  The  refusal  to  give  a  charge 
in  the  language  asked  bj^  counsel,  when 
the  charge  given  is  a  full  and  fair  expo- 
sition of  the  law,  is  not  a  reversible 
error.  Long  v.  iJoc/g-ers,  19  Ala.  321; 
Ewing  V.  Sanford,  21  Ala.  157. 

115.  An  erroneous  affirmative  charge 
is  good  cause  of  reversal  at  the  plain- 
tiff's instance,  although  there  may  be 
defects  in  his  proof  on  points  not 
covered  by  the  charge,  when  it  does 
not  appear  from  the  record  that  these 
defects  cannot  be  supplied  on  another 
trial.  Cotten  v.  Thompson,  25  Ala.  671  ; 
Hines  and  Wife  v.  Jrantham,  27  Ala. 
359  ;  Elmore  v.  Mustin,  28  Ala.  309. 

116.  An  erroneous  charge,  which  is 
corrected  and  withdrawn  from  the  jury 
before  their  retirement,  is  no  ground 
of  reversal.  Donnellv.Jones,ll  Ala.  6.89. 

117.  In  an  appeal  case,  which  origi- 
nated before  a  justice  of  the  peace, 
the  appellant  cannot  complain  that  no 
notice  was  given  to  the  appellee. 
Martin  v.  Higgins,  23  Ala.  775. 


118.  A  party  cannot  take  advantage 
on  error  of  his  own  mispleading  in 
the  primary  court.  Jordan's  Adm'r  v. 
Hubbard  and  Wife,  26  Ala.  433. 

119.  In  an  action  on  a  covenant  of 
seizin,  the  fact  that  the-  plaintiff  offer- 
ed to  prove  tlie  reasonableness  of  the 
price  paid  by  him  for  an  outstanding 
incumbrance,  and  was  prevented  by 
on  objection  on  the  part  of  the  defend- 
ant, does  not  cure  the  error  of  a  charge 
dispensing  with  the  necessity  of  such 
proof.     Anderson  v.  Knox,  20  Ala.  156. 

120.  On  motion  to  suppress  a  party's 
answers  to  interrogatories,  if  the  court 
"declines  to  sustain  or  overrule  said 
motion,  remarking  that  it  would  de- 
cide on  the  motion  when  the  facts  of 
the  case  were  developed  ;"  and  the 
partj'  making  the  motion  excepts  to 
this  action  of  the  court,  and  then  de- 
clines to  read  the  answers  on  the  trial, 
he  is  entitled  to  a  reversal  of  the  judg- 
ment, if  any  portion  of  the  answers 
embraced  in  the  motion  contained  ille- 
gal evidence.  (Chilton,  C.  J.,  dissent- 
ing.) McCargo  ^  Cordle  v.  Crutcher, 
27  Ala.  171. 

121.  The  erroneous  action  of  the 
court  in  permitting  an  incompetent 
witness  to  testify,  against  the  objection 
of  the  opposite  party,  is  not  cured  by 
the  fact  that  other  witnesses  testify  to 
some  of  the  same  facts.  Doe  d.  Ken- 
nedy's Heirs  v.  Reynolds,  27  Ala.  364. 

122.  When  a  witness,  although 
shown  on  his  voir  dire  to  be  incompe- 
tent, is  nevertheless  allowed  to  testify, 
the  appellate  court  will  not,  for  the 
purpose  of  holding  the  error  cured, 
look  to  facts  proved  by  him  on  his 
examination  in  chief.  Lay's  Executors 
V.  Lawson's  Adm'r,  23  Ala.  377. 

123.  When  a  pending  suit  is  sub- 
mitted to  arbitration,  and  the  award 
entered  up  as  the  judgment  of  the 
court,  no  objection  to  it  can  be  raised 
on.  error  which  was  not  raised  in  the 
primary  court.  Mobile  Bay  Road  Co. 
V.  Yein'd,  29  Ala.  325. 

124.  Where  the  judgment  is  by  nil 
dicit,  and  the  complaint  shows  a  good 
cause  of  action,  the  objection  cannot 
be  first  raised  on  error,  that  one  of  the 
notes  on  which  the  suit  is  founded 
was  not  due  when  the  suit  was  com- 
menced. Blount  V.  McNeill,  29  Ala. 
473. 

125.  Nor  can  advantage  be   taken, 
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in  such  case,  of  any  defects  to  wliicli 
no  objection  was  raised  bolo\\',altliout:;li 
they  mig-ht  have  been  available  on  de- 
murrer. Stewart  v.  Goode  ^  Ulrick, 
29  Ala.  476. 

120.  An  erroneous  amendment  of 
the  complaint  is  not  available  on  error, 
when  the  defendant,  though  present 
in  the  court  below,  raised  no  objection. 
Bryan  v.  Wilson,  27  Ala.  208  ;  Stewart 
V.  Goode  if  Ulrick,  29  Ala.  476. 

127.  The  sheriff's  failure  to  serve  a 
copy  of  the  complaint  with  the  sum- 
mons is  not,  after  judgment  by  default, 
available  on  error.  Dew  v.  Cunning- 
ham, 28  Ala.  466. 

128.  Nor,  after  judgment  by  nil  dicit, 
is  a  variance  between  the  writ  and 
declaration  available  on  error.  Sum- 
merlin  V.  Dawdle,  24  Ala.  428. 

129.  But  a  judgment  by  nil  dicit 
does  not  cure  a  defective  declaration. 
Emanuel  v.  Ketchum,  21  Ala.  257. 

130.  An  amendment  of  the  declara- 
tion, after  demurrer  sustained  to  the 
original,  is  a  waiver  of  the  error,  if 
any.     Stallings  v.  Newman,  26  Ala.  300. 

131.  A  defect  in  the  writ,  though 
good  matter  in  abatement,  is  not  avail- 
able on  error.  Yonge  v.  Broxson,  23 
Ala.  684. 

132.  An  objection  to  a  deposition, 
on  account  of  the  w^ant  of  notice,  can- 
not be  first  raised  on  error.  Dill  v. 
Camp,  22  Ala.  249. 

133.  The  action  of  the  court,  in  per- 
mitting the  revivor  of  an  action  of 
trespass  to  try  titles  without  evidence 
of  heirship,  is  not  revisable  on  error, 
since  the  heirship  may  be  contested 
on  the  trial.  Rowland  ^  Heifner  v. 
Ladiga's  Heirs,  21  Ala.  9. 

134.  The  failure  to  revive,  in  trover, 
in  favor  of  the  personal  representative 
of  one  of  several  co-plaintiffs,  on  his 
death  pending  the  suit,  is  not  avail- 
able on  error,  when  no  objection  was 
raised  in  the  primary  court.  Powell  v. 
Glenn,  21  Ala.  4.58. 

135.  The  erroneous  overruling  of  a 
motion  to  dismiss  a  suit  for  want  of 
security  for  costs,  is  available  on  error, 
after  final  judgment.  Steamboat  Em- 
pire V.  Ala.  Coal  Mining  Co.,  29  Ala. 
698. 

136.  In  sci.  fa.  against  several  ex- 
ecutors, one  of  whom  is  not  served 
with  process,  the  irregularity  (if  any) 
in  proceeding  without  him  is'not  avail- 


able on  error,  when  the  record  sliows 
that  he  died  several  terms  Ijofore  the 
triul  was  had,  and  that  the  cause  was 
afterwards  treated  by  all  the  jiarties 
as  regularly  in  court.  Sherrod's  Ex- 
ecutors V.  Hampton,  25   Ala.  652. 

137.  If  a  writ  is  sued  out  against 
two  administrators, and  the  action  dis- 
continued, on  the  ground  of  non- 
residence,  as  to  one  on  whom  jjtoccss 
was  not  served,  the  irregularity  (if 
any)  is  not  available  on  error,  when 
the  other  appeared  and  defended  with- 
out objection.  Shorter  v.  Urquhurt,  28 
Ala.  360. 

138.  After  judgment  by  default 
against  a  partnership  as  garnishees, 
if  the  names  of  the  partners  compos- 
ing the  firm  nowhere  appear  in  the 
proceedings,  the  defect  is  fatal  on 
error.  Reid  ^  Co.  v.  McLeod,  20  Ala. 
576. 

139.  In  an  appeal  case  from  a 
justice's  court,  if  the  names  of  the 
partners  comftosing  the  firm  which  is 
plaintiff  are  not  stated  in  either  the 
summons  or  complaint,  and  the  de- 
fendant raises  no  objection  on  that 
account  in  the  primary  court,  but 
pleads  to  the  merits,  he  cannot  take 
advantage  of  it  on  error.  Ortez  v. 
Jewett  ^-  Co.,  23  Ala.  662. 

140.  A  point  which  was  waived  in 
the  primary  court,  cannot  be  raised 
in  the  appellate  court.  McCall  v.  Doe 
d.  Pryor,  17  Ala.  533 ;  Long  v.  Comrn'rs' 
Court,  18  Ala.  482  ;  Murrah  v.  Branch 
Bank  at  Decatur,  20  Ala.  392. 

141.  When  a  specific  objection  is 
made  to  evidence  in  the  court  below, 
the  appellate  court  will  not  examine 
other  grounds  of  objection.  Walkerv. 
Blassingame,l'~i  k\^.  ^10;  Williams  v. 
Fitzpatrick,  20  Ala.  791  ;  Garrett's 
Adm'rs  v.  Garrett  if  Garrett,  27  Ala. 
687 ;  King  v.  Pope,  28  Ala.  601. 

142.  When  the  primary  court  ex- 
cludes a  witness  on  the  ground  of  in- 
competency, the  appellate  court  will 
only  look  to  the  particular  grounds  of 
objection  vv^hich  were  raised  in  the 
priraar.y  court.  Zackou'ski  v.  Jones.  20 
Ala.  189  ;  Lankford  v.  Keith,  21  Ala.  342. 

143.  When  an  attorney  has  appear- 
ed in  the  primary  court  without  ob- 
jection, his  authority  cannot  be  ques- 
tioned in  the  appellate  court.  Moore 
v.Easley.lS  Ala.  619.     {Vide infra. IQ2.) 

144.  The  appellate  court  will   not 
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exiunine  any  question  wliich  is  not 
raiso'l  by  tlie  assignments  of  error, 
and  insisted  on  by  counsel  in  argu- 
ment. Long  V.  Rodgers,\9  Ala.  321; 
Van  Eppe.t  v.  Smith,  21  Ala.  317 ;  Jones 
V.  Graham,  21  Ala.  6.54 ;  Murrah  v. 
Branch  Bank  at  Decatur,  20  xVla.  392  ; 
Fulton  Insurance  Co.  v.  Milner  Tinsleij 
^  Co.,  23  Ala.  420 ;  Russell  v.  Desplom, 
25  Ala.  .514.     ' 

9.  Presumptions. 

145.  The  appellate  court  will  pre- 
sume, unless  the  evidence  is  all  set 
out  in  the  .record,  that  a  charge  given 
by  the  primary  court  was  not  abstract. 
Wilson  V.  Calvert,  18  Ala.  274;  Jo7ies  v. 
Stewart,  19  Ala.  701 ;  Carter  v.  Doe  d. 
Ckaudron,  21  Ala.  72  ;  Kirklandv.  Oates, 
28  Ala.  465 ;  Keep  v.  Kellu  4'  Levin,  29 
Ala.  322. 

146.  And  that  a  charge  refused  was 
abstract.  Dent  v.  Portwood,  17  Ala. 
242;  Wilso7i  v.  Calvert,  18  Ala.  274; 
Lcverett's  Heirs  v.  Carlisle,  19  Ala.  80. 

147.  But  a  presumption  cannot  be 
indulged  against  an  express  averment 
of  the  record.  Townsend  v.  Jeffries' 
Adm'r,  17  Ala.  276  ;  Lawler  v.  Norris, 
28  Ala.  675. 

148.  Therefore,  where  the  record 
shows  that  an  issue  was  made  up  be- 
tween the  parties,  and  that  the  jury 
were  sworn  "to  ascertain  and  assess 
the  plaintiff's  damages,  it  cannot  be 
presumed  that  thejMvere  sworn  to  try 
the  issue  joined.  Townsend  v.  Jeffries' 
Adm'r,  17  Ala.  276. 

149.  Where  the  judgment  entry 
sliows  that  a  demurrer  to  the  pleas 
was  interposed  and  overruled,  the 
appellate  court  will  not  presume,  from 
the  order  in  which  the  pleadings  are 
recorded  by  the  clerk,  that  the  de- 
murrer was  waived.  Kirkseij  v.  Duhose, 
19  Ala.  43. 

150.  If  the  record  does  not  show 
that  any  action  was  had  on  the  demur- 
rer, the  appellate  court  will  presume 
that  it  was  overruled  before  issues  of 
fact  were  submitted  to  the  jury.  East- 
land V.  Sparks,  22  Ala.  607. 

151.  Where  the  transcript  contains 
only  a  judgment,  and  the  clerk  certi- 
fies "that  the  same  is  all  the  record  of 
said  cause  on  file,  the  balance  being 
lost  or  mislaid,"  the  appellate  court 
cannot   presume   the   existence    of  a 


writ,  declaration  and  plea,  because 
the  judgment  entry  recites  that  the 
parties  appeared  by  attorney,  and 
joined  issue,  and  that  the  jury  return- 
eil  a  verdict  for  the  plaintiff.  Murray 
^  Durand  v.  Tardy,  19  Ala.  710. 

152.  W^here  no  pleas  appear  in  the 
record,  but  the  judgment  entry  shows 
the  appearance  of  the  parties  and  a 
verdict  on  issue  joined,  the  appellate 
court  will  presume  that  the  general 
issue  or  other  proper  plea  was  tiled. 
Kirkley  v.  Segar, 20  Ala.  226  ;  Eastland 
V.  Sparks,  22  Ala.  607  ;  Pryor  v.  Beck, 
21  Ala.  393  ;  Phillips  v.  Kelly,  29  Ala. 
628. 

153.  But  it  will  not  presume  that 
a  special  plea,  technical  in  its  char- 
acter, and  not  reaching  the  merits  of 
the  cause,  was  also  filed.  Pryor  v. 
Beck,  21  Ala.  393. 

154.  When  the  record  shows  that 
pleas  were  filed  and  demurred  to,  the 
pleas  found  in  the  record,  altliough 
not  signed  by  counsel,  nor  endorsed 
as  filed,  will  be  presumed  to  be  those 
which  were  filed.  Reid  v.  Nash,  23 
Ala.  733. 

155.  Where  the  judgment  entry  re- 
cites that  "the  plaintiff  came  by  attor- 
ney, and  the  defendant  having  failed  to 
file  his  plea  within  the  time  prescrib- 
ed bj'  law,  it  is  considered  by  the 
court  that  the  plaintiff  have  and  re- 
cover of  the  defendant,"  &c.,  "the 
damages  due  by  the  two  promissory 
notes  declared  on,"  the  appellate  court 
will  presume  that  the  complaint  set 
out  in  the  record,  although  the  day 
on  which  it  was  filed  is  not  endorsed 
on  it,  was  filed  before  the  rendition  of 
the  judgment.  Letondal  v.  Huguenin, 
26  Ala.  552. 

156.  When  the  judgment  entry  re- 
cites that  the  parties  appeared  by 
attorney,  and  that  a  trial  was  had  on 
issue  joined,  while  no  complaint  ap- 
pears in  the  record,  it  will  be  presum- 
ed that  the  complaint  was  either  dis- 
pensed with  or  lost.  Allen  v.  Harper, 
26  Ala.  686. 

157.  And  if  the  evidence  set  out  is 
sufficient  to  sustain  an  action  of  tro- 
ver, but  not  sufficient  to  support  an 
action  ex  contractu,  it  will  be  presumed 
that  the  action  was  trover.     lb. 

158.  In  an  action  on  a  promissory 
note,  where  the  record  shows  a  judg- 
ment   on   verdict    for    the   plaintiflf, 
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while  it  appears  from  tlic  l)'ll  of  ex- 
ceptions tliat  the  (lefciidaiit  pleaded 
the  statute  of  limitations  ;  that  evi- 
dence of  a  subsequent  promise  was 
introduced  ;  and  that  a  charge  was 
asked  by  the  defendant, predicated  on 
that  evidence, — it  will  be  presumed 
that  a  replication  was  filed,  and  that 
an  issue  was  before  the  jury  to  which 
the  evidence  and  the  charge  were  ap- 
plicable.    Bettis  V.  Saint,  28  Ala.  214. 

159.  Where  the  record  shows  the 
issue  of  a  pluriesji.  fa.,  it  will  be  pre- 
sumed that  others  preceded  it,  and 
that  the  judgment  had  not  become 
dormant.  Sellers  ^  Cook  v.  Hayes,  17 
Ala.  749. 

160.  In  a  proceeding  against  a  gar- 
nishee, where  the  judgment  entry 
recites  the  appearance  of  the  parties, 
aud  the  answer  of  the  garnishee,  de- 
nying any  indebtedness  to  the  de- 
fendant in  attachment ;  aud  the  judg- 
ment immediately  follows,  discharging 
the  garnishee, — it  cannot  be  presumed 
that  the  answer  was  contested,  because 
the  bill  of  exceptions  states  that  the 
garnishee  offered  to  read  a  certain 
deed  "to  the  jury."  Marriott  ^  Har- 
destij  V.  Lewis.  25  Ala.  332. 

161.  On  motion  by  a  bankrupt  to 
have  his  discharge  entered  of  record, 
where  the  record  does  not  purport  to 
set  out  all  the  evidence,  and  the  mo- 
tion itself  is  wanting,  the  appellate 
court  cannot  presume  that  no  execu- 
tion had  issued  on  the  judgment. 
Stewart  ^  Fontaine  v.  Hargrove,  23  Ala. 
429. 

162.  Where  an  admission  of  record 
is  made  by  counsel  in  the  primary 
court,  for  the  purpose  of  obviating 
the  necessity  of  proof,  his  authority 
to  make  it  will  be  presumed.  Mont- 
gomery V.  Givhan,  24  Ala.  568. 

163.  When  an  appeal  is  taken  by 
the  solicitor  of  the  adult  complainants, 
his  authority  will  be  presumed.  Rid- 
dle V.  Hanna,  25  Ala.  484. 

164.  Evidence  which,  though  ob- 
jected to,  is  not  set  out  in  the  record, 
will  be  presumed  to  have  been  admis- 
sible.    Long  V.  Rodgers,  19  Ala.  321. 

165.  When  a  paper  is  appended  to 
the  answer  to  an  interrogatory,  but 
the  interrogatorj''  itself  is  not  set  out 
in  the  record,  it  will  be  presumed  that 
the  answer  was  responsive.  Furlow's 
Adm'r  v.  Merrell,  23  xila.  705. 


160.  Where  it  appears  that  proper 
instructions  to  the  jury  were  request- 
ed, and  the  record  does  not  show  tliat 
they  were  refused,  it  will  be  presumed 
that  they  were  given.  JJoancll  v. 
Jones,  17  Ala.  689. 

167.  Where  the  record  does  not 
show  whether  a  notice  was  written  or 
verbal,  the  appellate  court  will  pre- 
sume, if  necessary,  that  it  was  written. 
Harris  v.  Rowland's  Adrrirs,  23  Ala. 
644. 

168.  In  detinue  by  husband  and 
wife  jointl}'.  where  the  record  shows 
such  title  in  the  wife  as  would  vest  a 
chose  in  action  absolutely  in  the  hus- 
band, and  is  silent  as  to  the  time  of 
the  defendant's  wrongful  taking  and 
detention,  the  appellate  court  will 
presume,  against  the  party  excepting, 
that  the  evidence  showed  such  un- 
lawful taking  and  detention  to  have 
occurred  before  the  marriage.  Mitch- 
ell V.  Cowsert  and  Wife,  20  Ala  186. 

169.  In  detinue  by  the  husband's 
administrator,  after  the  death  of  the 
wife,  for  a  slave  bequeathed  to  her,  by 
her  maiden  name,  "entirely  for  her 
and  her  children,"  the  will  was  con- 
strued to  give  her  a  life  estate  only  if 
she  was  immarried  at  the  death  of  the 
testator,  but  an  absolute  estate,  jointly 
with  her  children,  if  she  was  then  mar- 
ried and  had  children  ;  and  the  record 
contained  no  evidence  of  themarriage. 
Hdd,  that  it  must  be  presumed, 
against  the  party  excepting,  that  she 
wa^  then  unmarried.  Furloic's  Adm'r 
V.  Merrell,  23  Ala.  705. 

170.  On  motion  to  amend  or  render 
a  judgment  nunc  pro  tunc,  if  the  minute 
entry  recites  that  it  was  made  to  ap- 
pear to  the  court  that  a  judgment  had 
been  duly  rendered  which  the  clerk 
had  omitted  to  enter,  it  will  be  pre- 
sumed, on  error,  that  this  was  made 
to  appear  by  sutficient  legal  evidence. 
Glass  V.  Glass,  24  Ala.  468  ^  Price  ^ 
Simpsoji  V.  Gillespie, 2S  Ala.  279. 

171.  In  an  action  on  an  open  account 
for  work  done,  defendant  proved  an 
agreement,  made  "in  the  spring  of 
1852,"  that  goods  to  be  lurnished  by 
him  to  plaintiff's  sons,  who  were  over 
twenty-one  years  of  age,  should  be 
received  in  payment  for  the  work 
then  being  done  ;  and  his  accounts 
against  the  sons,  "for  goods  furnished 
in  1852,"  were  produced  and  proved, 
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but  were  not  set  out  in  the  record. 
Held,  tliat  it  must  be  presumed,  in  fa- 
vor of  the  ruling  of  the  primary  court 
excluding  these  accounts,  that  some 
of  the  items  were  for  goods  furnished 
to  the  sons  before  the  said  agreement 
■was  made.  Nash  Sf  Robinson  v.  Shra- 
der,  27  Ala.  377. 

172.  Where  the  bill  of  exceptions 
stated  that  the  slaves  in  controversy 
were  given  to  the  wife  of  plaintiff's 
intestate  "in  the  fall  of  1833,"  and  that 
a  witness  for  the  defendant,  who  stated 
that  the  slaves  were  delivered  "in 
1833,"  was  allowed  to  testify  to  decla- 
I'ations  made  by  the  donor  ''six  or  eight 
months  afterwards," — held,  that  the 
appellate  court  must  presTime  that 
these  'declarations  were  made  prior 
to  the  gift.  Gillespie's  Adm'r  v.  Bur- 
leson, 28  Ala.  552. 

10.  Precedents,  and  Adjudged  Cases. 

173.  A  decision  of  the  supreme 
court,  however  erroneous,  is  the  law 
of  the  case  in  which  it  is  pronounced, 
and  cannot  be  questioned,  either  in 
the  primary  court,  or  on  a  second  ap- 
peal; Price  V.  Price's  Adm'r,  23  Ala. 
609  ;  Bryan  and  Wife  v.  Weems,  25  Ala. 
195;  IVyatfs  Adm'r  V.  Steele,  26  Ala. 
639  ;  Jesse  v.  Cater,  28  Ala.  475  ;  3Iat- 
theu-s,  Finlcy  ^  Co.  v.  Sands  ^  Co.,  29 
Ala.  136  ;  Miller  v.  Jones'  Adm'r,  29 
Ala.  174;  Rugely  ^'  Harrison  v.  7vo6/?i- 
so/2,  19  Ala.404;  Moore  v.  Barclay,  23 
Ala.  739 ;  Weaver's  Executors  v.  Wea- 
ver's Creditors,  23  Ala.  789. 

174.  It  is  equally  conclusive,  in  a 
chancery  case,  upon  new  parties  since 
brought  in.  Rugely  ^-  Harrison  v.  Rob- 
inson, 19  Ala.  404. 

175.  But  it  is  only  conclusive  as  to 
the  points  which  w^re  necessarily 
determined  by  the  former  decision. 
Jesse  V.  Cater,  28  Ala.  475. 

176.  When  two  conflicting  opinions 
are  delivered  in  the  same  case  at  dif- 
ferent times,  and  it  is  brought  up  a 
third  time  on  error  or  appeal,  neither 
one  of  the  previous  decisions  is  con- 
clusive, but  the  case  must  be  consid- 
ered as  if  presented  for  the  first  time. 
3Ioore  V.  Barclay,  23  Ala.  739. 

177.  A  settled  rule  of  propert}', 
though  its  correctness  may  be  ques- 
tioiial)le.  will  be  uplield  by  the  courts. 
StricJdand  v.  Nance,  19  Ala.  233  ;  Raids 


V.  Doe  d.  Kennedy,  23  Ala.  240  ;  Nolen 
V.  Palmer,  24,  Ala.  391';  Martin's  Ex- 
ecutrix v.  Martin,  25  Ala.  201  ;  McVay's 
Adm'r  V.  Ijams,  27  Ala.  238;  Field's 
Heirs  v.  Goldsby.  28  Ala.  218  ;  Living- 
ston v.  Arrington,  28  Ala.   424;  Sartor 

V.  Branch  Bank  at  Montgomery,  29  Ala. 
353 ;  Matheson's  Heirs  v.  tiearin,  29 
Ala.  210. 

178.  And  this,  not  only  as  to  the 
points  necessarily  involved  and  de- 
cided, but  also  as  to  the  principles 
declared  by  subsequent  cases  to  have 
been  settled  bj'  them.  Matheson's 
Heirs  v.  Hearin,  29  Ala.  210. 

179.  But  this  rule  must  be  confined 
"to  the  points  actually  decided,  and 
the  true  principles  of  the  decision." 
Rawls  V.  Doe  d.  Kennedy,  23  Ala.  240. 

VI.  Judgment  ;  and  heeeix,  of  Amend- 

ments. 

180.  On  the  death  of  the  defendant 
in  error,  pending  the  writ,  in  a  per- 
sonal action  which  does  not  survive, 
the  cause  will  not  be  remanded,  al- 
though the  judgment  is  reversed. 
Pope  V.  Welsh's  Adm'r,  18  Ala.  631. 

181.  Nor  will  the  cause  be  remand- 
ed, on  a  reversal  of  the  judgment  at 
the  instance  of  the  defendant,  on  ac- 
count of  the  erroneous  overruling  of 
a  demurrer  to  the  declaration,  Avhen 
there  is  nothing  in  the  writ  bj'  which, 
the  declaration  can  be  amended. 
Bagby  v.  Baker,  18  Ala.  653. 

182.  Where  a  demurrer  is  errone- 
ously sustained  to  a  complaint  which 
shows  a  cause  of  action  for  only  a 
nominal  sum,  the  judgment  will  not 
be  reversed,  at  the  instance  of  the 
plaintiff,  nor  the  cause  remanded. 
Cahuzac  ^  Co.  v.  Samini,  29  Ala.  288. 

183.  In  an  appeal  case  from  a  jus- 
tice's court,  founded  on  a  contract, 
and  involving  less  than  $20,  the  ap- 
pellate court,  on  reversing  the  judg- 
ment of  the  circuit  court,  will  itself 
render  the  proper  judgment,  when  all 
the  evidence  is  set  out  in  the  bill  of 
excei:)tions.  Pike  v.  Bright,  29  Ala. 
332. 

184.  In  an  action  commenced  by 
attachment,  judgment  having  been 
erroneously  rendered  against  the 
surety  on  the  replevy  bond,  the  error 
will  be  corrected,  at  the  instance  of 
the  defendant,  and  judgment  properly 
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rendered  against  him  alone.     Evans  v. 
Bell,  20  Ala.  509. 

18.0.  On  the  reversal  of  a  judgment 
against  a  partnership  as  garnishees, 
beeanse  the  names  of  the  partners 
nowhere  appeared  in  the  proceeding, 
judgment  was  rendered  by  the  appel- 
late court,  quasliing  tlie  wliole  pro- 
ceeding. Reid  ^  Co.  v.  McLeod,  20 
Ala.  .576. 

186.  Where  a  cause  is  submitted  to 
the  decision  of  the  primary  court  on 
an  agreed  statement  of  facts,  and  its 
judgment  is  reversed  on  error,  the 
cause  will  be  remanded.  Rawls  v. 
Doe  d.  Kennedy,  23  Ala.  240. 

187.  On  the  reversal  of  a  judgment, 
rendered  on  a  special  verdict,  the  pro- 
per practice  is  to  remand  the  cause. 
Townsend  ^  Brothers  v.  Harwell,  18  Ala. 
301. 

188.  When  a  judgment  by  default  is 
reversed,  on  the  ground  that  the  en- 
dorsement on  the  writ  is  not  sufficient 
to  show  service  on  the  defendant,  the 
cause  will  be  remanded,  that  the  sher- 
iff maj^  have  an  opportunity  to  amend 
his  return.  Foivler  v.  Banks,  21  Ala. 
679. 

189.  There  being  no  writ  of  error 
in  this  case,  the  cause  was  stricken 
from  the  docket*  Harrington  v.  Meri- 
weather,  20  Ala.  607. 

190.  This  cause,  having  been  brought 
up  by  writ  of  error  instead  of  appeal, 
was  stricken  from  the  docket.  3Ia- 
zange  v.  Slocum  ^'  Henderson,  23  Ala. 
668. 

191.  Ten  per  cent,  damages  cannot 
be  awarded  on  the  affirmance  of  a 
judgment  of  condemnation  on  the 
trial  of  a  statutory  claim  suit.  Hooks 
V.  Branch  Bank  at  Montgomery,  18  Ala. 
451. 

192.  In  an  appeal  case  from  a  jus- 
tice's coi:rt,  if  judgment  is  rendered 
against  the  surety  on  the  appeal  bond, 
for  more  than  the  amount  of  the  pen- 
alt}^  this  will  be  regarded  as  a  mere 
clerical  misprision,  and  Avill  be  amend- 
ed at  the  costs  of  the  plaintiff  in  error. 
Witherington  v.  Brantley,  18  Ala.  197. 

193.  In  an  action  of  trespass,  the 
damages  assessed  by  the  jury  being 
less  than  five  dollars,  if  the  court  ren- 
ders judgment  for  full  costs,  without 
the  statutory  certificate,  the  judgment 
will  be  reversed  and  proper!}'  render- 
ed in  the  appellate  court,  at  the  costs 


of  til e  defendant    in    error.     Guile  v. 
Lynch,  21  Ala.  579. 

194.  The  rendition  of  a  judgment 
final  against  a  garnishee,  for  a  larger 
sum  tlian  the  judgment  nisi,  is  a  mere 
clerical  misprision,  which  will  be 
amended  at  the  C(jst8  of  the  plaintifl' 
in  error.  Drane  v.  King  if  Devitt,  21 
Ala.  556. 

195.  Where  the  judgment  entry 
describes  the  plaintiffs  in  attachment 
as  "plaintiffs  in  execution,"  and  de- 
clares that  the  property  levied  on 
was  found  "subject  to  the  plaintiffs' 
execution."  the  error  will  be  consid- 
ered a  mere  clerical  niisprision,  and 
will  be  held  amended.  Powell  v.  Had- 
den's  Executors,  21  Ala.  745. 

196.  An  error  in  the  imjoosition  of 
costs,  being  amendable  in  the  primary 
court,  will  be  amended  on  error  at  the 
appellant's  costs.  Cornm'rs'  Court  of 
Russell  Co.  V.  Tarver,  25  Ala.  480. 

1 97.  Where  the  name  of  a  stranger 
is  introduced  into  the  judgment  entry, 
as  guardian  of  the  plaintiff,  who  de- 
clared in  his  own  name,  the  mistake 
will  be  amended  on  error  at  the  ap 
pellant's  costs.  Kennedy  ^  Merrill  v. 
Young,  25  Ala.  563. 

198.  The  rendition  of  judgment 
against  a  defendant  who  -was  not 
served  with  process,  and  who  did  not 
appear,  is  a  mere  clerical  misprision, 
which  will  be  amended  on  error  at 
the  appellant's  costs.  Savage  4*  Dar- 
rington  v.  Walshe  ^  Emanuel,  26  Ala. 
619. 

199.  Where  the  record  shows,  that 
a  petition  for  rehearing,  under  sections 
2407-17  of  the  Code,  was  filed  after 
the  expiration  of  the  term  at  which 
final  judgment  was  rendered  ;  that  a 
motion  to  set  aside  and  correct  the 
entry  of  judgment  was  also  made  at 
the  ensuing  term  ;  that  exceptions 
were  reserved  to  the  rulings  of  the 
court  on  the  motion,  and  that  the 
court  rendered,  as  on  the  motion,  such 
a  judgment  in  substance  as  ought  to 
have  been  rendered  on  the  petition, — 
the  judgment  will  be  corrected  on 
error,  at  the  appellant's  costs,  and 
made  to  conform  to  the  proper  judg- 
ment on  the  petition.  Pratt  ^'  McKen- 
zie  V.  Keils  ^-  Sylvester.  2S  Ala.  390. 

200.  Where  the  affidavit  for  a  gar- 
nishment on  a  judgment  was  made  by 
the  real  owner  of  the  judgment,  and 
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judgment  was  rendered  in  liis  name 
a<^aitist  the  gurnisliee  ;  while  the  affi- 
davit and  gariiibliment  correctly 
described  the  original  judgment, — tlie 
judgment  was  corrected  on  error,  at 
the  costs  of  the  appellant,  and  ren- 
dered in  the  name  of  the  plaiintiff  in 
the  original  judgment.  Jackson  v. 
S/iipman,  28  Ala.  488. 

201.  A  judgment  of  the  circuit 
court,  in  an  appeal  case,  on  a  trial  of 
the  right  of  property,  corrected  on 
error,  at  the  costs  of  the  appellant. 
Derrdt  v.  Alexander,  25  Ala.  265. 

YII.  Costs. 

202.  When  a  cause  is  sticken  from 
the  docket  for  want  of  jurisdiction, 
no  costs  are  recoverable.  Mazange  v. 
Slocuin  if  Henderson,  23  Ala.  668. 

203.  But,  where  the  certificate  ap- 
pended to  the  transcript,  prima  facie, 
gives  the  appellate  court  jurisdiction 
ot  the  case,  costs  are  allowable,  al- 
though the  case  is  finally  stricken 
from  the  court  for  want  of  jurisdiction. 
Carey  v.  McDo^gahl's  Adm'r,  27  Ala. 
G16. 

204.  "When  an  execution  against  the 
unsuccessful  party  is  returned  -'no 
property  found,"  and  execution  against 
the  successful  party,  for  the  costs 
occasioned  by  himself,  thereupon  is- 
sued and  returned  "satisfied,"  an  alias 
may  be  subsequently  issued  against 
the  unsuccessful  party.  Montgoniery 
V.  Montgomery,  20  Ala.  350. 

205.  The  act  of  1840,  (Clay's  Digest, 
311,  I  31.)  "to  regulate  the  mode  of 
collecting  costs  accruing  in  the  su- 
preme court,"  is  not  repealed  b}'  the 
act  of  1848,  (Session  Acts  1847-8,  p. 
95,)  "to  amend  the  several  laws  now 
in  force  relative  to  the  return  of  exe- 
cutions," <fcc 
687. 

206.  The  circuit  court  has  jurisdic- 
tion, under  the  act  of  1840,  to  render 
judgment  against  a  slieriif  for  failing 
to  return  a  Ji.  fa.  to  the  supreme 
court,  although  the  amount  of  the 
judgment  may  be  less  than  §50.     lb. 
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I.  By  Record. 
ir.  By  Deed. 

III.  By  Matter  en  Pais. 

IV.  General  Requisites. 

See,  also,  the  same  title  on  pages 
157  and  264. 


I.  By  Record. 

1.  A  judgment  on  verdict  is  final 
and  conclusive,  between  the  parties 
and  their  privies,  as  to  all  points  ne- 
cessarily or  actually  determined. 
Wittick  V.  Traun,  25  Ala.  317  ;  Cham- 
berlain V.  Gaillard,  26  Ala.  504. 

2.  It  is  equally  conclusive  upon  one, 
who,  though  no  party  to  the  record, 
is  shown  by  parol  to  have  been  the 
real  party  in  interest.  Tarleton  ^  Pol- 
lard V.  Johnson,  25  Ala.  300. 

3.  A  decree  in  chancery  is  conclu- 
sive, between  parties  and  privies,  as 
to  every  fact  necessary  to  be  ascer- 
tained before  the  rendition  of  the 
final  decree.  Hutchinson  v.  Bearing, 
20  Ala.  798  ;  Hunt  ^  Frowner  v.  Acre 
^'  Johnson,  28  Ala.  580.  (Fz'rfe  Decrees, 
52-66,  p.  246.) 

4.  The  recitals  of  the  record  import 
absolute  verity,  and  estop  the  parties 
from  disputing  their  correctness.  De- 
slonde  and  James  v.  Darrington's  Heirs, 
29  Ala.  92  ;  Beverly  v.  Stephens,  17  Ala. 
701. 

5.  A  judgment,  quashing  a  superse- 
deas of  an  execution,  is  not  conclusive 
upon  parties  who  assert  rights  under 
the  defendant  in  the  judgment,  anteri- 
or in  point  of  time  to  the  proceedings, 
when  it  does  not  appear  that  the  mer- 
its of  the  controversy  were  determined. 
Hanson  ^  Moore  v.  Patterson,  17  Ala.  738. 

6.  A  judgment  for  the  defendant  in 
attachment  does  not  estop  the  plain- 
tiff, when  sued  in  case  for  wrongfully 
and  maliciously  suing  it  out,  from 
proving  that  the  debt  on  which  liis 
suit  was  founded  was  actually  due. 
Marshall  v.  Betner,  17  Ala.  832. 

7.  Nor  is  such  judgment  conclusive, 
in  a  subsequent  action  on  the  bond, 
as  to  the  wrongful  suing  out  of  the 
writ.  Sackett  if  Shelton  v.  McCord,  23 
Ala.  851. 
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8.  But  a  judgment  for  the  clairrjant 
of  the  attached  property,  on  tlic  trial 
of  the  riglit  of  property,  is  conclusive 
on  the  attaching  creditor,  in  a  subse- 
quent action  for  damages  by  the  claim- 
ant, that  the  defendant  in  attachment 
bad  no  interest  in  the  property.  Rob- 
erts V.  Heim,  27  Ala.  678. 

9.  In  an  action  on  an  injunction 
bond,  the  record  of  the  chancery  suit 
is  not  conclusive  as  to  the  vexatious 
suing  out  of  the  v^^rit.  Garrett  Sf  Hill 
V.  Logan,  19  Ala.  344. 

10.  In  an  action  on  a  ne-excat  or  writ- 
of-seizure  bond,  the  record  of  the 
chancery  suit,  show^ing  the  dismissal 
of  the  bill  for  want  of  prosecution,  is 
not  conclusive  as  to  the  wrongful  su- 
ing out  of  the  writ.  Zeigler  Sf  Hall  "v. 
David,  23  Ala.  127. 

11.  In  case  for  a  malicious  prosecu- 
tion, the  judgment  of  the  magistrate, 
ordering  the  commitment  of  the  accu- 
sed, is  not  conclusive  on  the  question 
of  probable  cause.  Eiuing  v.  Sanford, 
19  Ala.  605. 

12.  The  adverse  decision  of  the 
court  on  motion  to  have  certain  mo- 
neys in  the  hands  of  the  sheriff  ap- 
propriated to  the  satisfaction  of  a 
judgment,  concludes  the  plaintiffs 
therein  from  afterwards  bringing  as- 
sumpsit against  the  sheriff.  Langdon 
v.Raiford,  20  Ala.  532. 

13.  A  judgment  is  conclusive  as  to 
the  fact  that  the  money  i^  due  to  the 
plaintiff  therein,  and  not  to  a  third 
person.   Mervinev. Perkins,  18 Ala. 241. 

14.  In  assumpsit  to  recover  the 
proceeds  of  a  note,  placed  by  plaintiff 
in  defendant's  hands  for  collection, 
(on  which  defendant  brought  suit  for 
his  own  use,  in  the  name  of  the  paj^ee, 
and  recovered  judgment,  whereon  a 
fi-fa.  was  issued,  and  levied  on  certain 
personal  property,  which  was  pur- 
chased at  the  sheriff's  sale  by  the 
defendant,)  the  sheriff's  return  on  the 
execution,  showing  the  amount  of  the 
proceeds  of  sale,  is  not  conclusive  on 
the  plaintiff.  Crow  v.  Hudson,  21  Ala. 
560. 

15.  After  a  claim  suit  has  been 
pending  several  years,  and  a  judgment 
has  been  rendered  against  the  claim- 
ant, which  judgment  is  reversed  on 
error,  the  claimant  is  estopped  from 
disclaiming.  Gayle  v.  Bancroft's  Adm'r, 
22  Ala.  316. 

37 


10.  Where  a  deed  of  trust,  convey- 
ing both  real  and  personal  property, 
is  found  fraudulent  and  void  as  against 
creditors,  in  a  claim  suit  between  a 
judgment  creditor  of  the  grantor  and 
a  purchaser  under  the  deed,  the  claim- 
ant is  not  concluded  by  that  verdict 
and  judgment,  as  to  the  bona  fides  of 
the  deed,  in  a  suit  subsequently 
brought  against  him  by  a  purchaser 
at  sheriff's  sale  under  the  same  judg- 
ment, to  recover  the  lands  conveyed 
by  the  deed,  which  the  claimant 
bought  at  the  trustee's  sale.  Crutch- 
field's  Heirs  v.  Hudson,  23  Ala.  393. 

17.  When  a  garnishee  discloses  the 
fact  that  a  third  person  claims  to  be 
the  transferree  of  a  debt  due  to  tho 
defendant  in  an  attachment,  and  such 
transferree,  upon  being  duly  notified, 
fails  to  appear  and  assert  his  right  to 
the  fund,  he  is  estopped  from  after- 
wards setting  up  any  claim  against  the 
garnishee.  Smoot  If  Ketchum  v.  Eslava, 
23  Ala.  659. 

18.  But,  if  the  transferree  is  not 
made  a  party  to  the  proceedings,  he 
is  not  in  any  manner  bound  by  the 
judgment  against  the  garnishee.  31c- 
Clellan  v.  Young,  17  Ala.  498. 

19.  Where  two  attachments,  sued 
out  between  the  same  parties,  are 
levied  on  the  same  property,  ahd  a 
claim  interposed  in  each  case  by  the 
same  person,  a  judgment  in  one  case, 
finding  the  property  subject  to  the 
attachment,  is  conclusive  that  it  is 
also  subject  in  the  other.  Derrett  v. 
Alexander,  25  Ala.  265. 

20.  In  trespass  to  try  titles,  a  judg- 
ment for  plaintiff  is  conclusive  that 
damages  were  recovered  for  the  rents 
accruing  up  to  the  time  of  the  verdict ; 
and  the  fact  that  the  action  was 
brought  against  a  tenant,  whose  term 
expired  before  the  rendition  of  the 
judgment,  makes  no  difference,  if  the 
landlord  was  brought  in  as  a  party. 
Shumake   v.  Nelms'  Adm'r,  25  Ala.  126. 

21.  In  a  subsequent  action  for  the 
rents  and  profits,  a  recovery  in  eject- 
ment or  trespass  to  try  titles  is  con- 
clusive between  the  parties  and  their 
privies,  as  to  the  title  of  the  plaintiffs 
lessor,     lb. 

22.  But  such  recovery  is  only  con- 
clusive as  to  the  term  laid  in  the 
demise.  Doe  d.  Kennedy's  Heirs  v, 
Reynolds,  27  Ala.  364. 
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23.  A  judgment  in  detinue  is  con- 
clusive, as  to  the  title  then  adjudicated, 
upon  a  person  who,  tliough  no  party 
to  the  record,  is  shown  by  parol  to 
have  been  the  real  defendant  in  the 
action  ;  but.  as  to  a  title  subsequently 
acquired,  from  one  who  was  neither 
a  party  nor  privy  to  the  action,  it  is 
not  conclusive.  Tarleton  If  Pollard  v. 
Johnson,  2.5  Ala.  300. 

24.  A  recovery  in  assumpsit  for  the 
hire  of  a  slave  is  not  necessarily  con- 
clusive as  to  the  question  of  owner- 
ship, unless  that  question  actually 
arose  and  was  determined.  Chamber- 
lain V.  Gaillard,  26  Ala.  504. 

25.  Ou  motion  to  enter  satisfaction 
of  a  judgment,  or  to  supersede  an  exe- 
cution, the  judgment  is  conclusive  as 
to  all  defenses  existing  at  the  time  of 
its  rendition.  Matthews  v.  Robinson, 
20  Ala.  130  ;  Mervine  v.  Parker,  18  Ala. 
241. 

26.  The  recovery  and  satisfaction 
of  a  judgment  in  trover  for  the  con- 
version of  a  hired  slave,  damages  be- 
ing assessed  for  tlie  value  at  the  time 
of  the  conversion,  estops  tlie  owner 
from  recovering  hire  for  the  unexpired 
portion  of  the  term.  Smith  v.  Hooks, 
19  Ala.  101. 

27.  And  the  recovery  of  hire  for  the 
full  term,  with  knowledge  of  the  con- 
version during  the  term,  estops  the 
owner  from  afterwards  suing  for  the 
conversion.  Moseley  v.  Wilkinson,  24 
Ala.  411. 

28.  In  assumpsit,  some  of  plaintiffs 
claims  having  been  excluded  from  the 
jury  under  tlie  charge  of  the  court,  he 
thereupon  moved  for  a  new  trial  ;  on 
which  motion  it  was  ordered,  "that  a 
new  trial  be  granted,  unless  the  de- 
fendants enter  into  an  agreement  of 
record,  that  upon  any  future  settle- 
ment in  cliancery,  or  bill  filed  for  an 
account  between  said  parties,  or  any 
transaction  between  said  defendants 
and  H.  k  F.,  the  said  defendants  will 
not  plead  the  verdict  and  judgment  in 
said  cause,  nor  use  the  same  in  any 
manner  to  bar  the  claim  of  said  plain- 
tiffs or  H.  &  F.  for  an  account  and 
settlement  in  relation  to"  said  exclud- 
ed claims,  "all  of  which  were  includ- 
ed in  the  account  produced  and  read 
to  tlie  jury  by  tlie  plaintiffs  on  the 
trial."  The  defendants  having  con- 
sented to  these  terms,  and  the  motion 


for  a  new  trial  having  been  thereupon 
overruled, — held,  that  the  excluded 
claims  were  exempted  from  the  effect 
of  the  judgment,  and  might  be  used 
as  a  set-off  in  a  subsequent  action 
brouglit  by  defendants  against  plain- 
tiff. Hoyt,  Ford  ^  Robinson  v.  Murphy, 
23  Ala.  456. 

29.  Where  a  submission  to  arbitra- 
tion is  made  under  an  order  of  court, 
and  the  award  entered  up  as  the  judg- 
ment of  the  court,  a  party  is  not 
thereby  estopped  from  pleading  any 
matter  not  necessarily  within  the  scope 
oftheaward.    Jesse  v.  Cater, 28  A]&  475. 

30.  If  an  incorporated  company 
brings  assumpsit  against  its  secretary 
for  the  amount  of  certain  bills  and 
notes  embezzled  by  him,  summons  the 
transferree  by  process  of  garnishment, 
takes  judgment  against  him  for  the 
balance  of  indebtedness  admitted  by 
the  answer  on  account  of  the  bills  and 
notes,  and  coerces  satisfaction  of  the 
judgment, — this  will  estop  the  compa- 
ny from  afterwards  bringing  trover 
against  the  transferree.  Firemen's  In- 
surance Co.v.  Cochran  if  Co.,21  Ala. 228. 

31.  A  recovery  against  the  princi- 
pal, for  his  defalcations  as  secretary 
of  an  incorporated  company,  does  not 
conclude  the  secretary  on  his  official 
bond,  either  as  to  the  fact  of  embezzle- 
ment, or  as  to  tlie  amount  embezzled. 
Firemen's  Insurance  Co.  v.  McMillan,  29 
Ala.  147. 

32.  Where  both  parties  to  a  suit 
derive  title  from  a  purchaser  at  an 
administrator's  sale,  made  under  an 
order  of  the  probate  court,  the  defend- 
ant is  estopped  from  denying  the 
validity  of  the  proceedings  connected 
with  the  sale.  Garrett  v.  Lyle,  27  Ala. 
586. 

For  analogous  decisions,  respecting 
the  conclusiveness  and  effect  of  de- 
crees in  chancery,  see  Decrees,  II, 
52-66,  p.  246  ;  and,  respecting  the 
conclusiveness  and  effect  of  decrees 
in  probate  cases,  see  Deckees,  II,  pp. 
134-38. 

11.  By  Deed. 

33.  The  acknowledgment  of  a  deed 
by  a  minor,  in  open  court,  does  not 
render  it  irrevocable,  since  no  judicial 
act  is  tliereby  performed.  Slaughter  v. 
Cunningham,  24  Ala.  260. 
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34.  A  covenant  between  heirs-at- 
law  and  devisee,  by  w^hicli  the  latter, 
in  consideration  of  the  former  with- 
drawing all  objections  to  the  probate 
of  the  will,  agrees  that  they  shall  be 
entitled  to  as  full  and  equal  particijja- 
tion  in  the  estate  as  if  the  testator  iiad 
died  intestate,  and  that  the  estate  shall 
be  divided  equally  among  them,  not 
ordy  estops  the  devisee  from  asserting 
his  title  as  such,  but  passes  to  the 
heirs  the  same  title  they  would  have 
taken  if  their  ancestor  had  died  intest- 
ate.    Bea7i  V.  Welsh,  17  Ala.  770. 

35.  A  deed  fraudulent  and  void  as 
to  creditors  and  subseqlient  purcha- 
sers, although  it  may  contain  full 
covenants  of  warrant}',  is  no  estoppel 
against  a  subsequent  bona-fide  purcha- 
ser from  the  grantor.  Stokes  v.  Jones, 
18  Ala.  734. 

36.  And  this,  notwithstanding  the 
grantor,  at  the  time  of  its  execution, 
bad  not  such  an  interest  in  the  land 
as  could  have  been  reached  by  his 
creditors  either  at  law  or  in  equity, 
but  afterwards  acquired  the  title.  S. 
C,  21  Ala.  731. 

37.  A  deed,  conveying  land  to  which 
the  grantor  has  not  a  complete  title, 
estops  him  and  his  privies  from  sa}'- 
ing  that  the  legal  title  did  not  pass, 
and,  on  the  confirmation  of  his  title 
by  the  government,  passes  the  entire 
legal  title  to  the  grantee.  Carter  v. 
Doe  d.  Chaudron,  21  Ala.  72. 

38.  A  mortgagee  is  estopped  from 
setting  up  against  his  assignee  a  title 
which  dwelt  in  him  at  the  time  of  the 
assignment,  or  one  which  he  after- 
wards acquires.'  Center  v.  P.  ^  M. 
Bank,  22  Ala.  743. 

39.  A  deed  which  is  void  for  fraud 
as  against  the  grantor's  creditors,  or 
as  against  third  persons  on  account 
of  an  adverse  possession,  is  neverthe- 
less valid  and  binding  between  the 
parties  on  the  principle  of  estoppel. 
Harvey  v.  Doe  d.  Carlisle,  23  Ala.  635  ; 
Abernathij  v.  Boazman,  24  Ala.  189 ; 
Walton  V.  Bonham,  24  Ala.  513  ;  Wiley, 
Banks  If  Co.  v.  Knight,  27  Ala.  336. 

40.  So  is  a  deed  of  gift,  although 
not  proved  and  recorded  as  the  stat- 
ute prescribes.  Gaunt  and  Wife  v. 
Tucker's  Executors,  18  Ala.  27 ;  Perry 
V.  Graham,  18  Ala.  822. 

41.  So  is  an  unrecorded  mortgage. 
Smith's  Heirs  v.  Branch  Bank  at  Mobile, 


21  Ala.  125;  Center  v.  P.   8f   M.  Bank, 

22  Ala.  743. 

42.  Where  both  parties  in  ejectment 
claim  through  mesne  conveyances 
from  the  same  vendor,  the  defendant 
is  estopped  from  setting  up  an  out- 
standing title  to  defeat  a  recovery. 
Pollard  V.  Cocke,  19  Ala.  188  ;  Ganft  v. 
Doe  d.  Cowan,  27  Ala.  582  ;  Seaburyv. 
Doe  d.  Stewart  ^  Easton,  22  Ala.  207. 

43.  In  such  case,  a  deed  from  de- 
fendant, conveying  the  lands  to  one 
of  the  plaintiffs,  in  trust  for  the  pay- 
ment of  a  debt  due  to  a  third  person, 
is  no  estoppel  against  plaintiffs'  re- 
covery. Seabury  v.  Doe  d.  Stewart  ff 
Easton,  22  Ala.  207. 

44.  A  tenant,  who  has  enjoyed  the 
uninterrupted  possession  of  the  land 
during  the  period  of  the  lease,  is 
estopped,  in  any  proceeding  for  the 
recover}'  of  rent,  from  denying  his 
landlord's  title.  Cook  v.  Cook,  28  Ala. 
660  ;  Smith  v.  Mundy,  18  Ala.  182. 

45.  But,  after  restoring  the  posses- 
sion to  the  landlord  at  the  expiration 
of  the  lease,  he  may  afterwards  assert 
a  title  paramount  against  him.  Smith 
V.  Mundy,  \^  Ala.  182. 

46.  In  an  action  against  the  trustee 
in  a  deed  for  the  benefit  of  creditors, 
brought  by  one  of  the  vbeneficiaries, 
the  trustee  may,  with  the  assent  of 
the  grantor,  defeat  a  recovery,  by 
showing  that  the  security  was  obtain- 
ed by  fraud,  or  that  the  debt  has  been 
paid.    Drake  v.  Moore,  18  Ala.  597. 

47.  The  lines  fixed  by  the  corrected 
Collins  survey,  accompanying  the 
Orange-Grove  grant,  are  conclusive  on 
the  United  States  and  all  claiming  under 
them  since  the  act  of  confirmation,  and 
cannot  be  impeached  or  changed  by 
any  evidence  tending  to  show  that  they 
were  incorrect!}'  located,  either  by 
fraud  or  mistake,  on  the  part  of  the 
Spanish  government  or  its  officers, 
prior  to  the  date  of  the  grant.  ]\Ias;ee  v. 
Doe  d.  Hallett  Sf  Walker,  22  Ala.  699. 

48.  Where  the  location  and  survey 
of  an  incomplete  Spanish  grant,  made 
under  the  provisions  of  the  act  of  con- 
gress confirming  it,  recognizes  and 
adopts  one  of  the  lines  of  another 
grant  as  one  of  its  boundary  lines,  and 
the  parties  agree  to  such  survey  and 
location,  the  grantees  and  the  United 
States  are  mutually  estopped  from 
jdisputing  that  line,     lb. 
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III.  By  Matter  en  Pais. 

49.  Admissions  which  have  been 
acted  on  by  others,  whether  true  or 
false,  express  or  implied,  are  conclu- 
sive between  the  party  making  and 
the  party  influenced  by  them.  Mc- 
Craceij  v.  Remson,  19  Ala.  430  ;  Stone 
V.  Britton,  22  Ala.  543  ;  Steele  v.  Ad- 
a/n 5,  21  Ala.  534. 

50.  But,  to  constitute  an  estoppel 
en  pais,  it  is  indispensably  necessary 
to  show  that  the  admissions  or  repre- 
sentations were  acted  on  by  the  party 
to  whom  they  were  made.  Pounds  v. 
Ric/iards,  21  Ala.  424  ;  Crutchfield's 
Heirs  V.  Hudson,  23  Ala.  393  ;  Wai-e  v. 
Cowles,  24  Ala.  446. 

51.  One  claiming  title  from  a  party 
who  is  estopped,  is  also  boiind  by  the 
estoppel,  unless  it  is  fraudulent.  Mc- 
Craueij  v.  Remson,  19  Ala.  130. 

52.  A  party  cannot  go  behind  an 
estoppel,  and  set  up  a  claim  on  w-hich 
the  estoppel  operates.  Pool  v.  Harri- 
son, 18  .\la.  514. 

53.  If  defendant  in  execution,  hav- 
ing a  legal  title  to  land,  induces 
another  to  buy  it  at  slieriflTs  sale 
against  him,  he  is  not  thereby  estop- 
ped, at  law,  from  showing  that  the 
sale  was  void  because  made  after  the 
return  day  of  the  execution.  Smith  v. 
Mandij,  18  Ala.  182. 

54.  Nor  is  he  estopped,  as  against 
the  purchaser,  by  the  mere  fact  that 
lie  was  in  possession  of  the  land  at  the 
time  of  the  levy  and  sale,  from  show- 
ing that  he  did  not  have  such  a  title 
as  could  be  sold  under  execution  at 
law.  Doe  d.  Cook  Sf  Hardy  v.  Webb, 
18  Ala.  810. 

55.  If  an  administrator,  being  en- 
titled as  such  to  an  undivided  interest 
in  slaves,  is  present  at  a  division  of 
them,  and  permits  the  share  which  he 
should  have  received  to  be  allotted 
and  delivered  to  a  third  person,  this 
doos  not  estop  him  from  afterwards 
asserting  his  title.  Hopper  v.  McWIior- 
ter,\^  Ala.  22i 

5G.  If  a  party  surrenders  the  pos- 
session of  personal  property  to  an 
administrator,  as  assets  of  the  estate, 
.and  suffers  it,  without  objection,  to  be 
distributed  as  such  under  an  order  of 
the  orphans'  court,  he  is  thereby 
estopped,  as  against  the  administrator, 
from  afterwards  assenting  a  claim  to 


the   property.    Pool  v.    Harrison,    18 
Ala.  514. 

57.  If  he  surrenders  his  own  slave 
to  tlie  executor,  on  demand,  to  be  in- 
ventoried and  appraised  as  a  part  of 
the  estate,  and  afterwards  hires  the 
slave  from  the  executor,  he  is  estop- 
ped from  setting  up  his  own  title 
against  the  executor,  and  a  purchaser 
from  him  is  equally  concluded.  Mc- 
Craveij  v.  Remso7i,  19  Ala.  430. 

58.  Acts  en  pais,  subsequent  to  the 
execution  of  a  conveyance  of  land, 
cannot  estop  the  grantee  from  assert- 
ing his  title  at  law.  Stokes  v.  Jones, 
18  Ala.  734. 

59.  A  promise  by  the  master  to  pay 
money  stolen  by  his  slave,  which  has 
not  come  to  his  own  hands,  not  being 
supported  by  any  valid  consideration, 
does  not  operate  as  an  estoppel, 
merely  because  the  party  to  whom  it 
was  made,  relying  on  it,  neglected  to 
use  proper  means  to  recover  his  mo- 
ney.    Jeiks  V.  McRae,  25  Ala.  440, 

60.  If  a  factor,  without  authority, 
pledges  his  principal's  goods  for  his 
own  use,  he  cannot  set  aside  the  con- 
tract on  account  of  his  want  of  au- 
thority ;  and  a  subsequent  purchaser 
from  him,  at  a  sale  within  the  scope 
of  his  authority',  is  equall}'  concluded, 
Bott  V.  McCoy  if  Johnson.  20  Ala.  578. 

61.  An  administrator,  who  makes 
an  iniauthorized  sale,  loan  or  bailment 
of  a  slave  belonging  to  his  intestate's 
estate,  is  estopped  from  suing  for  the 
property.  Lawson's  Adm'r  v.  Lay's. 
Executor,  24  Ala.  184;  Hopper  v.  Steele, 
18  Ala.  828. 

62.  If  a  person,  being  about  to  pur- 
chase a  note,  applies  to  the  maker  for 
information  concerning  it,  and  is  as- 
sured by  him  that  he  has  no  defense 
against  it,  this  does  not  estop  the 
maker,  when  sued  by  such  purchaser, 
from  setting  up  a  subsequent  failure 
of  consideration.     Maury  v.    Coleman, 

24  Ala.  381.     (But  see  Lanier  v.   Hill, 

25  Ala.  554;  Drake  v.  Foster,   28  Ala. 
649.) 

63.  In  trover  for  a  slave,  against  a 
purchaser  at  sheriffs  sale,  it  being 
shown  that  the  defendant  paid  part 
of  the  price  at  the  time  of  the  sale, 
and  received  possession  of  the  slave ; 
that  he  afterwards  sent  an  agent  to 
tlie  sheriff,  witli  money  to  pay  the 
balance  due  ;  that  the  agent  met  plain- 
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tift,  and  discloscfl  his  business,  where- 
upon plaintiff"  nuule  no  olijection,  but 
remarked  tliat  he  was  sat  sfied  if  tlic 
money  was  applied  to  the  debt  for 
which  the  slave  was  sold, — held,  that 
plaintiff  was  not  thereby  estopped 
from  bringin*:;  an  action  for  the  slave. 
Pouiuh  V.  Richards,  21  Ala.  424. 

64.  If  one  knowingly  suffers  another, 
in  his  presence,  to  purchase  property 
to  which  lie  has  a  claim  or  title,  and 
■willfully  conceals  his  claim  or  title,  he 
cannot  afterwards  assert  it  against 
either  the  purchaser  or  his  privies  ; 
but,  where  his  title  is  derived  from  a 
mortgage  duly  recorded,  which  oper- 
ates as  constructive  notice  to  the 
purchaser,  the  reason  of  the  rule 
ceases,  and  there  is  no  estoppel. 
Steele  v.  Adams,  21  Ala.  534. 

65.  A  secured  creditor,  who  receives 
his  pro-rata  share  of  the  proceeds  of 
sale  under  a  deed  of  trust,  is  not 
thereby  estopped  from  attacking  the 
deed  for  fraud.  Crutchjield's  Heirs  v. 
Hudson,  23  Ala.  393. 

6Q.  If  a  party  consents  to  the  erec- 
tion of  a  partition  fence  by  the  owner 
of  an  adjoining  lot,  and  the  fence  is 
built  upon  the  consent  thus  given,  he 
is  estopped  from  denying  his  liability 
for  one  half  of  the  expenses,  on  the 
ground  that  he  is  not  the  owner  of 
the  land.    Moore  v.  Levert,  24  Ala.  310. 

67.  The  recognition  bj''  the  parties, 
as  a  partition  fence,  of  a  structure 
which  is  built  entirely  on  the  land  of 
one  proprietor,  estops  either  of  them 
from  complaining  of  an  act  which,  if 
the  fence  had  been  on  the  division 
line,  would  have  been  lawful.  Henry 
V.  Jones,  28  Ala.  385. 

68.  Where  the  property  of  the 
surety  is,  by  his  consent,  sold  under 
execution  against  the  principal  on  a 
judgment  to  which  the  surety  is  not 
a  party,  and  is  bought  in  by  the  prin- 
cipal, through  an  agent,  and  sent  back 
to  the  surety's  house,  the  principal 
cannot,  on  afterwards  paying  off  the 
debt,  invoke  the  doctrine  of  estoppel 
to  defeat  the  surety's  title.  Pond  v. 
Wadsworth,  24  Ala.  531. 

69.  If  the  transaction  was  intended 
by  both  principal  and  surety,  being 
insolvent,  to  hinder  and  delay  the 
surety's  creditors,  the  agent  who  be- 
came the  purchaser  would  hold  the 
property  against   both    parties,    and 


might  dispose  of  it  as  he  pleased  ;  and 
if  lie  did  not  participate  in  the  fiuud, 
but  acted  in  good  faith  for  the  princi- 
pal, the  principal's  title  would  prevail 
against  the  surety,  uidcss  the  latter 
afterwards  acquired  the  possession 
under  a  contract  with  the  principal. 
lb. 

70.  The  acceptance  of  a  bill  of  sale 
from  the  agent,  by  the  principal's  ad- 
ministiator,  would  not  preclude  him 
from  deducing  title  through  liis  intest- 
ate, under  the  previous  sale  consum- 
mated by  delivery,     lb. 

71.  If  one  assumes  to  act  in  a  par- 
ticular capacity,  he  will  be  estopped 
from  denying  that  capacity,  when  such 
a  denial  would  operate  to  defeat 
rights  attaching  to'the  contract  itself; 
but  the  doctrine  of  estoppel  does  not 
extend  to  matters  affectingthe  remedy 
merely,  which  are  entirely  foreign  to 
and  disconnected  from  the  contract, 
or  the  character  in  which  the  parties 
entered  into  it.  Duncan  ^  Hooper  v. 
Stewart,  25  Ala.  408. 

72.  A  promise  made  on  Sunday, 
being  void  by  statute,  cannot  operate 
as  an  estoppel.  Husseij  v.  Roquemore, 
27  Ala.  281. 

73.  A  distributee  of  an  estate,  hold- 
ing possession  of  a  slave  for  the  estate, 
is  estopped  from  denying  the  right  of 
possession  to  be  in  the  estate  ;  and  a 
purchaser  at  execution  sale  against 
him  is  also  estopped  from  setting  up 
title  in  a  third  person,  to  prevent  a 
recovery  by  the  administrator,  at 
least  without  connecting  himself  with 
it.  31iller  v .  Jones'  Adin^r,  26  Ala.  247  ; 
S.  C.,29  Ala.  174. 

74.  Although  the  law  will  not  seek 
to  compel  a  man  to  perform  that 
which  is  impossible,  yet  it  will  not 
allow  a  workman,  who,  by  false  and 
fraudulent  representations  as  to  his 
skill,  has  obtained  the  price  of  stipula- 
ted services  which  he  cannot  perform, 
to  defeat  a  recovery  for  the  fraud  and 
injury  by  setting  up  the  impractica- 
bility of  those  services.  McGar  v. 
Williams,  26  Ala.  469. 

75.  A  partial  pa^'ment  for  the  work, 
made  after  discovering  that  it  did  not 
correspond  with  the  workman's  rep- 
resentations, and  without  objecting 
on  that  account,  does  not  estop  the 
part}'  from  suing  for  the  fraud  and 
injur}',  but  is,  at  most,  only  a  circum- 


582 


ESTOPPEL. 


[Part  IY, 


stance  for  the  consideration  of  the 
jury  in  determining  tlie  question  of 
fraud,     lb. 

7G.  If  the  purchaser  of  a  slave,  sold 
at  public  auction,  elects  to  pay  the 
price,  after  having  been  informed  of 
the  slave's  unsoundness,  and  of  facts 
Avliich  would  constitute  a  fraud  in  the 
sale,  he  is  estopped  from  afterwards 
maintaining  an  action  on  the  case  for 
the  fraud.  Gilmer  v.  Ware,  19  Ala. 
252. 

77.  If  the  owner  of  a  hired  slave  re- 
ceives the  stipulated  hire  for  the  en- 
tire term,  with  knowledge  of  a  con- 
version during  the  term,  he  is  estop- 
ped from  afterwards  bringing  trover. 
MoaeJeij  v.  Wilkinson,  24  Ala.  411. 

78.  Where  a  mortgage,  which  pur- 
ported to  secure  an  account  then  due, 
but  which  the  mortgagee  claimed  to 
have  been  intended  as  a  prospective 
security  for  the  account  to  be  con- 
tracted during  the  remainder  of  the 
year,  was  assigned  by  the  mortgagee 
to  a  third  person,  in  consideration  of 
his  becoming  surety  for  the  entire 
debt  due  from  the  mortgagor,  and  the 
mortgagor  executed  his  note  for  the 
entire  amount  as  being  the  mortgage 
debt, — held,  that  the  mortgagor  and 
mortgagee  were  estopped,  as  against 
the  assignee,  from  saying  that  the 
mortgage  did  not  cover  the  entire 
amount  of  the  debt.  Wright  v.  Boiling, 
27  Ala.  259. 

79.  Conceding  that  a  mortgagee, 
who,  prior  to  the  execution  of  his 
mortgage,  consented  to  a  postpone- 
ment of  the  sale  of  the  property  under 
execution  against  the  mortgagor,  is 
thereby  estopped,  in  a  contest  with 
the  plaintiff"  in  execution,  from  saying 
that  the  delay  is  constriictively  fraud- 
ulent as  against  his  mortgage  ;  yet 
this  does  not  prevent  him  from  taking 
advantage  of  a  subsequent  postpone- 
ment without  his  consent.  Albertson. 
iJouglassif  Co.  V.  Gohhbi/,  28  Ala.  711. 

80.  Where  the  owner  of  lands 
through  which  a  railroad  passed,  hav- 
ing previously  granted  the  right  of 
way  to  the  companj-,  was  apprised 
Avjien  the  agents  of  the  company  en- 
tered on  his  lands  to  open  the  road, 
and  know  that  they  claimed  the  ri^ht 
under  his  <leed,  but  raised  no  objec- 
tion, and  took  a  contract  for  supjdy- 
ing  the  company  with  a  portion  of  the 


materials  used  in  the  construction  of 
the  road, — held,  that  he  was  estopped 
from  afterwards  bringing  trespass 
against  the  members  of  the  company, 
although  the  instrument  by  which  he 
conveyed  the  right  of  way  might  be 
inoperative  as  a  deed.  Pollard  v. 
Maddox,  28  Ala.  321. 

81.  When  a  bill  of  exchange  is  ac- 
cepted by  a  firm,  endorsed  in  the 
name  of  the  payee,  and  put  in  cir- 
culation before  maturity  by  one  of 
the  partners,  the  firm  is  estopped, 
when  sued  on  the  bill,  from  deny- 
ing the  genuineness  of  the  endorse- 
ment. Sprague  If  Winston  v.  Zunts,  18 
Ala.  382. 

82.  One  who  signs  or  endorses  a 
blank  bill  or  note,  and  parts  with  its 
possession  with  the  view  of  its  being 
filled  up  and  made  a  negotiable  securi- 
ty, is  estopped,  as  against  a  bona-fide 
holder  for  valuable  consideration 
without  notice  before  maturity,  from 
denying  the  authority  of  the  person 
by  whom  the  blank  was  filled.  Rob- 
ertson V.  Smith,  18  Ala.  220. 

83.  A  guaranty  of  a  note  is  an  affirm- 
ance of  the  genuineness  of  the  note, 
and  of  the  prior  endorsements.  Don- 
ley V.  Camp,  22  Ala.  659. 

IY.  General  Requisites. 

84.  Mutuality  is  an  essential  ingre- 
dient of  an  estoppel.  Cnitchfield's 
Heirs  v.  Hudson,  23  Ala.  393  ;  Bentley 
V.  Clea'-ieland,  22  Ala.  814  ;  Gwijnn  and 
Wife  V.  Hamilton's  Adm'r,  29  Ala.  233  ; 
Ross  V.  Pearson,  21  Ala.  473. 


ESTRATS. 

(Statutory  Provisions  :  Code,  ^^  1062-1091  ;  Gay's 
Digest,  549-62,  §§  1-18.)  y 

1.  The  fourth  section  of  the  act  of 
1820,  giving  a  penalty  against  an}'  per- 
son who  shall  sell  an  estray  before  the 
expiration  of  twelve  months,  applies 
only  to  estrays  taken  up  and  apprais- 
ed under  the  first  section  of  the  act. 
Smith  V.  Eicers,  21  Ala.  38. 

2.  A  person  who  kills  an  estray 
within  twelve  months,  and  appropri- 
ates it  to  his  own  use,  is  liable  to  the 
penalty  (JrlOO)  imposed  by  said  act 
on  '"any  person  who  shall  take  up  or 
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use  an  estray  contrary  to  the  meaninp^ 
of  this  act."  Simpson  v.  Talbot,  25 
Ala,  469. 

3.  In  an  action  to  recover  this  pen- 
altj',  if  the  time  of  tlic  killing  is  laid 
under  a  videlicet,  although  tlic  time 
Bpecified  is  within  the  twelvemonths, 
the  averment  is  not  sufficient.     lb. 


EVIDENCE. 

I.  Admissions. 

1.  Against  Interest. 

2.  Implied  from  Silence. 

3.  Judicial. 

■4.  What  may  be  proved  by  Admis- 
sions. 

5.  Wlio  are  bound  by  Admissions  ; 
and  herein,  of  their  Conclusiveness 
and  Effect. 

II.  Burden  of  Proof. 

III.  Demurrer. 

IV.  Discovery. 

V.  Governed  by  V7hat  Law. 

VI.  Hearsay. 

1.  Generally. 

2.  Books,  Maps,  and  Plats. 

3.  Evidence  of  Deceased  or  Absent 
Witness. 

4.  Pedigree,  and  Marriage. 

5.  Res  GestcB. 

VII.  Matters  Judicially  Known. 

VIII.  Objections  ;   When  and  How 
Made. 

IX.  Opinion  ;  and  herein,  of  Experts, 
and  Questions  of  Fact  and  of 
Law. 

X.  Parol  and  Written. 

1.  General  Rule,  Excluding  Parol. 

2.  Exception  as  to  Consideration. 

3.  Exception  as  to  Ambiguities. 

4.  Exception  as  to  Fraud. 

5.  Other  Exceptions. 

XI.  Parties. 

1.  Admissibility  of  Declarations. 

2.  Examination  under  Statutes. 

XII.  Presumptions. 

1.  Continued  Existence  of  Fact. 


2.  From  Lapse  of  Time. 

3.  Other  Cases. 

XIII.  Primary  and  Secondary. 

1.  General  Rule  as  to  Production  of 
Rest  Evidence. 

2.  Laying  Predicate  for  Secondary 
Evidence. 

3.  Conclusiveness  and  Effect  of  Sec- 
ondary Evidence. 

XIV.  Provinces  of  Court  and  Jury. 

XV.  PlECOrds  and  Judgments. 

1.  Admissibility  and  Effect  as  re- 
gards Parties  and  Suhject-Matter. 

2.  Admissibility  of  Parol. 

3.  Authentication. 

4.  Original  Unrecorded  Papers. 

XVI.  Relevancy. 

1.  Generally. 

2.  Character. 

3.  Rebutting. 

XVII.  Substance  op  Issue,  and  Va- 
riance. 

XVIII.  Sufficiency  and  Weight. 

XIX.  Of  the  Evidence  Relative  to 
Particular  Issues. 


Accord  and  Satisfaction. 

Accounts. 

Adverse  Possession, 

Agency. 

Consideration. 

Deeds. 

Fraud. 

hisanity. 

hisolvency. 

.  Marriage. 

.  Ownership. 

.  'Negligence. 

.  Partnership: 


See,  also,  same  title  in  Part  I,  p.  42. 


I.  Admissions. 

1.  Against  h\t crest. 

1.  The  admissions  of  a  party  in  pos- 
session of  personal  property,  in  dis- 
paragement of  his  own  title,  are  com- 
petent evidence  against  himself,  or  a 
subsequent  purchaser   from  him,   or 
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one  cliiiming  to  hold  under  him. 
Jheu'cr  v.  Brewer  ^  Logan,19  Ala.  481  ; 
Fontaine  if  Dent  v.  Beers  if  Smith,  19 
Ala.  722  ;  Barnes  If  Barnes  v.  Mobley, 
21  Ala.  2;52  ;  Jennings  v.  Blocker's  Adyn'r, 
25  Ala.  415  ;  3Iiller  v.  Jones'  Adm'r,  26 
Ala.  247  ;  S.  C,  29  Ala.  174;  Gillespie's 
Adm'r  V.  Burleson,  28  Ala.  551. 

2.  In  trover  for  the  conversion  of  a 
slave,  the  declaration  of  defendant's 
vendor,  "that  he  had  promised  to  give 
the  slave  to  plaintiffs,"  is  not  competent 
as  an  admission  against  interest. 
Barnes  if  Barnes  v.  Mobley,  26  Ala.  718. 

3.  On  a  trial  of  the  right  of  property 
in  a  slave,  the  declarations  of  the  de- 
fendant in  execution,  while  in  posses- 
eion  of  the  slave,  to  the  effect  that 
said  slave  did  not  belong  to  him,  but 
to  his  daughter,  (the  claimant,)  al- 
though they  may  be  entitled  to  but 
little  weight,  are  admissible  evidence 
for  the  claimant.  Thomas  v.  DeGraf- 
fenrcid,  27  Ala.  651  ;  S.  C,  17  Ala.  602. 

4.  The  admissions  of  the  husband 
during  coverture,  to  the  effect  that 
certain  slaves  in  his  possession  are 
the  separate  property  of  his  wife,  are 
competent  evidence  against  his  ad- 
ministrator, in  a  suit  brought  by  him 
against  a  subsequent  purchaser  from 
tlie  wife.  Gillespie's  Adm'r  v.  Burle- 
son, 28  Ala.  551. 

5.  Such  admissions,  if  made  after 
the  property  has  vested  in  the  husband, 
do  not  have  the  effect  of  vesting  the 
property  in  the  wife,  so  as  to  enable  her 
to  maintain  or  resist  an  action  by  or 
against  his  personal  representative. 
Frierson  v.  Frierson,  21  Ala.  549.- 

6.  Whatever  ma}'  be  the  effect  of 
such  admissions,  when  made  through 
ignorance  or  mistake  as  to  his  marital 
rights,  in  showing  that  he  never  re- 
duced the  property  to  possession  as 
husband,  they  vest  no  title  in  the  wile 
during  coverture,  and  should  not  be 
received  to  divest  the  property  out  of 
his  executor.  Machem  v.  Machem,  28 
Ala.  .374  ;  Lockhartand  Wife  v.  Cameron, 
20  Ala.  355. 

7.  The  institution  of  a  suit  by  the 
husband,  in  the  joint  names  of  himself 
and  wife,  for  the  recovery  of  slaves,  is 
evidence  against  him,  in  a  subsequent 
controversy  with  the  distributees  of 
liis  wife's  estate,  as  an  admission 
ai,'ainst  interest.  Gwynn  and  Wife  v. 
Hamilton's  Adm'r,  29  Ala.  233. 


2.  Implied  from  Silence. 

8.  The  declaration  of  a  third  person, 
made  in  the  presence  and  hearing  of  a 
party,  and  not  responded  to  by  him,  is 
not  competent  evidence  against  him, 
as  an  implied  admission  of  its  truth, 
unless  it  was  of  such  a  character  as 
would  naturally  call  for  a  response 
from  him,  and  he  was  in  such  a  situa- 
tion as  renders  it  probable  that,  if  not 
true,  he  would  have  replied  to  it. 
Spencer  v.  The  State,  20  Ala.  24  ;  Law- 
son  if  Swinney  v.  The  State,  20  Ala.  65  ; 
Jelks  v.  McRae,  25  Ala.  440  ;  Abercrom- 
bie  V.  Allen,  29  Ala.  281. 

9.  The  mere  fact  that  the  declarant 
is  a  slave,  does  not  render  the  state- 
ment, if  of  a  character  proper  for  a 
slave  to  make,  incompetent  evidence 
against  a  white  person.  Spencer  v. 
Ihe  State,  20  Ala.  24. 

10.  A  slave's  confession, made  in  the 
presence  of  his  master  and  another 
person,  to  the  effect  that  he  has  re- 
ceived from  another  slave  stolen 
money  belonging  to  said  third  person, 
involves  no  charge  against  the  master, 
and  calls  for  no  reply  from  him  ;  con- 
sequently, his  silence  cannot  be  con- 
strued into  an  implied  admission  on 
his  part  of  any  of  the  facts  to  which 
the  confession  related.  Jelks  v.  McRae, 
25  Ala.  440. 

11.  On  a  trialof  the  right  of  proper- 
ty in  a  slave,  evidence  of  the  fact  that 
the  person  from  whom  the  claimant 
derives  title  asserted  a  claim  to  the 
slave,  in  the  presence  of  the  defend- 
ant in  execution,  some  years  before 
tho  rendition  of  plaintiff's  judgment, 
and  that  said  defendant  did  not  dis- 
pute it,  is  competent  evidence  for  the 
claimant.  Thomas  v.  DeGraffenreid,  17 
Ala.  602. 

12.  The  wife's  assertions  of  title  to 
slaves  which  are  in  the  possession  of 
her  husband  and  herself,  if  made  in 
the  presence  of  the  husband,  and  ac- 
quiesced in  by  him,  are  competent 
evidence  against  his  administrator,  in 
a  suit  brought  by  the  latter  against  a 
purchaser  from  the  wife  ;  secus,  as  to 
assertions  of  title  by  her  not  made  in 
his  presence,  nor  communicated  to 
him,  unless  admissible  on  the  principle 
of  res  gesta.  Gillespie's  Adm'r  v.  Bur- 
leson,28  Ala.  551. 

13.  In  an  action  on  a  contract  to  re- 
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cover  Avagcs  due  to  plaintiff  as  over- 
seer of  defendant's  plantation  and  ne- 
groes, plaintiff  carniot  be  allowed  to 
prove  that,  during  an  altercation  which 
took  place  between  himself  and  de- 
fendant on  the  trial  of  another  suit 
before  a  justice  of  the  peace,  "he  said, 
in  the  presence  and  hearing  of  de- 
fendant, that  he  took  good  care  of 
everytliing  as  defendant's  overseer, 
and  that  defendant  did  not  deny  the 
same."  Abercrombie  v.  Allen,  29  Ala. 
281. 

3.  Judicial. 

14.  Justification  in  slander,  when 
pleaded  alone,  is  a  judicial  admission 
of  the  speaking  of  the  words  charged  ; 
secus,  when  pleaded  with  the  general 
issue.     Wright  v.  Lindsay,  20  Ala.  428. 

15.  A  demurrer  to  a  plea  admits  it  to 
be  properly  filed.  Bobe  v.  Frowner  and 
Wife,  18  Ala.  89. 

16.  A  demurrer  to  evidence,  when 
issue  is  joined  thereon,  is  an  admis- 
sion of  every  fact  which  the  testimo- 
ny tends  to  establish,  or  which  the 
jury  might  properly  infer  from  that 
testimony.  Holman  v.  Whiting,  19  Ala. 
703  ;  Shaw  v.  White,  28  Ala.  637  ;  Wil- 
liams V.  McConico,  27  Ala.  572  ;  Arm- 
strong's Executors  v.  Armstrong's  Heirs, 
29  Ala.  538 ;  Bryan  v.  The  State,  26 
Ala.  65. 

17.  Where  the  bill  of  exceptions, 
after  setting  out  all  the  evidence  in 
the  cause,  with  the  several  exceptions 
reserved  by  the  defendant  to  the  ad- 
missibility of  certain  portions  of  it, 
proceeded  thus :  "This  being  all  the 
evidence,  and  the  parties  having 
agreed  upon  the  value  of  the  slave 
and  the  damages  for  her  detention, 
and  the  jury  having  been  discharged 
by  their  consent ;  and  it  being  further 
agreed,  that  if,  in  the  opinion  of  the 
court,  the  law  upon  the  foregoing 
facts  was  with  the  plaintiff,  a  judgment 
should  go  in  his  favor,  as  on  jury  and 
verdict ;  and  that,  if  the  law  was  with 
the  defendant,  judgment  should  go 
in  her  favor," — held,  that  the  agree- 
ment was  equivalent  to  a  demurrer 
to  evidence,  and  was  a  waiver  of  all 
exceptions  previously  reserved  to  the 
admissibility  of  evidence.  Gibson  v. 
Land,  27  Ala.  117. 

18.  In  a  real  action  under  the  Code, 


(^  2213,)  in  the  nature  of  an  action  of 
ejectment,  the  plea  of  not  guilty  is 
e<|uival<;rit  to  the  consent  rule,  and  is 
an  admission  of  the  defendant's  pos- 
session at  the  commencement  of  the 
suit.  King  v.  Kent's  Heirs,  29  Ala. 
542. 

19.  When  an  application  is  made 
for  a  continuance,  on  account  of  the 
absence  of  a. material  witness  ;  and 
the  adverse  party  admits,  that  the 
witness,  if  present, in  court,  would 
swear  to  the  facts  stated  in  the  affi- 
davit, this  is  neither  an  admission  that 
the  facts  stated  are  true,  nor  that  the 
witness  is  competent  to  testify.  Mont- 
gomery if  Wetumpka  Plank-Road  Co.  v. 
Webb,  27  Ala.  618  ;  also,  on  first  point, 
Starr  v.  The  State,  25  Ala.  49. 

20.  A  remittitur  of  the  damages  re- 
covered in  assumpsit  having  been 
entered  by  mistake,  the  judgment  was 
set  aside  at  the  next  term  of  the  court, 
on  motion  of  plaintiff,  who  then  dis- 
missed his  suit ;  and  at  a  subsequent 
term,  the  latter  judgment  was  amend- 
ed nunc  pro  tunc,  so  as  to  sliow  that 
defendant  had  appeared  and  consented 
to  the  vacating  of  the  first  judgment. 
Held,  that  this  appearance  and  consent 
amounted  to  a  judicial  admission  o€ 
the  facts  necessary  to  authorize  the 
court  to  set  aside  the  judgment.  Lee 
V.  Houston,  20  Ala.  301. 

21.  An  admission  of  record,  made 
by  counsel  in  the  primary  court,  for 
the  purpose  of  obviating  the  necessity 
of  proof,  must  be  presumed  to  have 
been  made  by  authority  of  his  client, 
and  cannot  be  withdrawn  in  the  ap- 
pellate court.  Montgomery  v.  Givhan, 
24  Ala.  568. 

22.  Conceding  that  attorneys  have 
power  to  hind  their  clients  by  written 
admissions  as  to  the  facts  of  the  case  ; 
yet,  when  such  admissions  are  made 
improvidently,  or  through  mistake, 
the  court  may  relieve  against  them, 
and  may  set  them  aside  upon  such 
terms  as  will  meet  the  justice  of  the 
case.  Harvey  and  Wife  v.  Thorpe,  28 
Ala.  250. 

23.  Where  the  defendant's  attorney 
admitted,  for  the  purpose  of  the  trial, 
that  the  slaves  sued  for  were  given  to  . 
the  wife  of  the  plaintift-s  intestate  ^ 
during  coverture,  and  went  into  pos- 
session of  husband  and  wife  under 
the  gift ;  but  with  the  reservation,  that 
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'•tliis  atlmiseion  is  not  intended  to  pre- 
clude the  defendant  from  showing,  by 
lej;a]  proof,  that  tlie  wife  took  an 
estate  in  said  slaves,  by  the  terms  of 
said  gift,  to  her  sole  and  separate  use, 
to  the  exclusion  of  the  marital  rights 
of  her  said  husband,  or  that  said 
intestate  did  not  have  any  title  to  said 
slaves," — Iiekl,  that  the  admission  did 
not  preclude  the  defendant  from  prov- 
ing, by  tlie  declarations  of  the  donor, 
of  the  intestate,  and  of  the  wife,  that 
no  title  vested  in  the  intestate  by  the 
gift.  Gillespies  Adm'r  v.  Burleson,  28 
Ala.  551. 

24.  When  a  bill  in  chancery  is  offer- 
ed in  evidence  in  another  suit,  the 
plaintiff  tlierein  cannot  use  his  amend- 
ed bill  as  rebutting  evidence  against 
the   original.    Pearsall  v.   McCartney, 

28  Ala.  110. 

As  to  the  admissibility  and  effect  as 
evidence  of  an  answer  in  chancery, 
see  Answer,  25-54,  pp.  220-22. 

4.  Wliat  may  be  proved  by  Admissions. 

25.  The  contents  of  a  judgment, 
rendered  by  a  justice  of  the  peace, 
and  the  proceedings  therewith  con- 
«nected,  cannot  be  proved  by  a  party's 

parol  admissions,  until  a  sufficient 
predicate  has  been  laid  for  the  intro- 
duction of  secondary  evidence.  Ware 
V.  Roberson,  18  Ala.  105. 

26.  The  grant  of  administration, 
which  is  a  judicial  fact,  cannot  be 
proved  by  a  party's  admissions  on 
oath  in  another  case.  Shorter  v.  Urqu- 
hart,  28  Ala.  360. 

27.  The  contents  of  a  lost  deed  may 
be  proved,  after  a  sufficient  predicate 
has  been  laid  for  the  introduction  of 
secondary  evidence,  by  a  party's  parol 
admissions,  wiiich  are  competent  evi- 
dence of  any  fact  that  may  be  proved 
by  parol.     Fralick  v.  Presleu  and  Wife, 

29  Ala.  457. 

5.  Who  are  hound  by  Admissions;  and 
herein,  of  their  Conclusiveness  and  Effect. 

28.  Tlie  admissions  of  an  agent, 
made  within  the  scope  of  his  authority, 
ami  at  the  time  of  transacting  the 
business  of  his  agency,  are  competent 
evidence  for  or  against  his  principal. 
Cuirn III <xl Kim's  Executor  v.  Cochran  ^ 
Estill,  18  Ala. 479  ;  McKenzie  v.  Stevens, 


19  Ala.  691  ;  Williams  v.  Fitzpatrick, 

20  Ala.  791. 

29.  But,  if  not  made  under  these 
circumstances,  they  are  not  admissi- 
ble against  the  principal.  Brown  v. 
Harrison  ^  Robinson,  17  Ala.  774; 
Cunningham's  Executor  v.  Cochran  (f 
Estill,  18  Ala.  479  ;  Lundie  v.  Casper, 
20  Ala.  123. 

30.  The  president  of  a  bank  occu- 
pies, in  this  respect,  the  position  of 
any  other  agent.  CunningJiam's  Ex- 
ecutor V.  Cochran  if  Estill,  18  Ala.   479. 

31.  The  admissions  of  a  nominal 
plaintiff,  after  suit  brought,  are  not 
competent  evidence  against  the  bene- 
ficial plaintiff.  Sykes  v.  Lewis,  17  Ala. 
261  ;  Smith  v.  Wooding,  20  Ala.  324. 

32.  The  declarations  of  the  wife,  in 
reference  to  the  title  to  a  slave  over 
which  she  is  merely  exercising  control 
as  a  family  servant,  are  not  admissible 
against  the  husband.  Perry  v.  Gra- 
ham, 18  Ala.  822. 

33.  In  an  action  by  husband  and 
wife  jointly,  for  services  rendered  by 
the  wife  during  coverture,  her  admis- 
sions of  payment  are  not  competent 
evidence.  Jordan's  Adnir  v.  Hubbard 
and  IF(/'e,.26Ala.  433. 

34.  A  promise  hj  the  husband,  to 
I^ay  a  debt  contracted  by  the  wife 
dum  sola,  will  not  remove  the  bar  of 
the  statute  of  limitations  as  against 
her.  Moore  v.  Leseur  and  Wife,  18 
Ala.  606. 

35.  In  assumpsit  against  three  joint 
makers  of  a  promissory  note,  tlie  ad- 
missions of  one  of  the  defendants  are 
competent  evidence  against  the  others; 
at  least,  until  the  inference  arising 
from  the  face  of  the  note  is  rebutted, 
and  it  is  shown  that  he  is  not  jointly 
interested  with  the  others.  Camp  v. 
Bill,  27  Ala.  553. 

36.  The  unauthorized  admissions  of 
a  trustee,  having  no  beneficial  interest 
in  the  property,  cannot  be  received  to 
invalidate  a  deed  of  trust  for  the  bene- 
fit of  creditors.  Governor  v.  Campbell, 
17  Ala.  566. 

37.  The  admissions  of  a  grantor, 
subsequent  to  the  execution  of  a  deed 
of  gitt,  are  not  admissible  to  prove  it 
fraudulent.  Price  v.  Branch  Bank  at 
Decatur, 11  Ala.  374  ;  Strong's  Executors 
V.  Braver,  17  Ala.  706  ;  Foote  and  Wife 
V.  Cobb,  18  Ala.  585. 

38.  Nor  are  they  admissible  for  the 
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purpose  of  affecting  the  gift,  or  ex- 
plaining his  words  or  conduct  at  tlie 
time  of  the  gift.  Gillespie's  Ailm'r  v. 
Burleson,  28  Ala.  551  ;  Humbly  v.  Stain- 
ton  and  Wife,  24  Ala.  712. 

39.  The  admissions  of  a  debtor  are 
not  competent  evidence,  in  a  contest 
between  a  purchaser  from  hirn  and 
one  of  his  existing  creditors,  to  prove 
the  conside'ation  of  the  purchase. 
Hooper  v.  Edwards,  18  Ala.  280. 

40.  Nor  can  the  admissions  of  a 
guardian  or  bailee  be  received  to  de- 
feat the  title  of  his  ward.  Nelson  v. 
Iverson,  19  Ala.  95  ;  S.  C,  24  Ala.  9. 

41.  Nor  are  the  admissions  of  an 
officer  competent  evidence  against  his 
sureties,  unless  made  in  the  perform- 
ance of  some  ofiicial  act  or  duty  con- 
nected with  the  transaction  out  of 
which  the  breach  of  the  condition  of 
his  bond  arose.  Dennis  ^  Strickland  v. 
Chapman,  19  Ala.  29. 

42.  Nor  are  the  admissions  of  a 
vendor,  'subsequent  to  the  consum- 
mation of  his  sale,  admissible  to  prove 
it  fraudulent,  unless  made  under  such 
circumstances  as  would  render  it  com- 
petent on  some  other  principle.  Mob- 
leij  V.  Bilberry,  17  Ala.  428  ;  S.  C,  21 
Ala.  277. 

43.  But  the  admissions  of  a  party 
in  possession  are  competent  evidence 
against  one  claiming  title  by  subse- 
quent gift  or  purchase  from  him. 
Brewer  v.  Brewer  Sf  Logan,  19  Ala. 481  ; 
Barnes  ^  Barnes  v.  Mobley,  21  Ala.  232  ; 
Jennings  v.  Blocker's  Adm') ,  25  Ala.  415  ; 
Miller  V.  Jones'  Adm'r,  26  Ala.  247  ; 
S.  C,  29  Ala.  1 74  ;  Gillespie's  Adm'r  v. 
Burleson,  28  Ala.  551. 

44.  In  an  action  against  an  admin- 
istrator de  bonis  non,  on  a  note  pur- 
porting to  have  been  executed  by  his 
intestate,  the  admissions  of  the  admin- 
istrator in  chief,  as  to  the  genuineness 
of  the  signature,  whether  express  or 
implied,  are  not  competent  evidence. 
Rogers  v.  Grannis  ^  Co.,  20  Ala.  247. 

45.  In  a  suit  against  an  administra- 
tor, his  admissions  of  the  presentation 
of  the  demand,  though  made  after  the 
lapse  of  eighteen  months  from  the 
grant  of  administration,  are  sufficient 
to  avoid  the  statute  of  non-claim  ;  and 
where  the  intestate's  wife  and  children 
are  also  parties  to  the  suit,  which 
seeks  to  subject  certain  trust  property 
to  the  payment  of  debts,  such  admis- 


sions are  competent  evidence  against 
them.  Pilaris  v.  Leuchman,  20  Aia. 
662. 

46.  The  admissions  of  a  sole  execu- 
tor are  sufficient  to  remove  the  bar  of 
the  statute  of  limitations,  and  bind  the 
estate  after  his  death.  Townes  if  Nooe 
V.  Ferguson,  20  Ala.  147. 

47.  Secus,  as  to  the  admissions  of  a 
sole  acting  executor,  who  has  posses- 
sion and  control  of  the  entire  estate, 
when  his  co-executors  have  qualified 
and  given  bond.  Pitls  v.  Woolen's 
Executors,  20  Ala.  474. 

48.  The  admissions  of  an  executor, 
when  he  is  also  the  proponent  ot  tlie 
will  and  the  principal  legatee,  cannot 
be  received  to  invalidate  the  will, 
even  when  offered  in  connection  with 
proof  that  it  would  be  for  the  interest 
of  all  the  other  legatees  to  set  it  aside. 
Bunyard  and  Wife  v.  McLlroy,  21  Ala. 
312. 

49.  Where  the  proponent  is  the 
husband  of  one  of  the  legatees,  his 
admissions  are  equally  incompetent. 
Walker  v.  Jones,  23  Ala.  448. 

50.  If  a  party  offers  in  evidence  his 
adversary's  letters,  they  become  evi- 
dence as  well  for  as  against  the  wri- 
ter ;  and  if  received  to  charge  him, 
they  should  also  be  heard  to  discharge 
him.     Zimmerman v.Hx(ber,  29  Ala. 379. 

51.  When  a  party's  admissions  liave 
been  offered  in  evidence  against  him, 
he  cannot  be  allow'ed  to  adduce  proof 
of  counter  declarations  made  at  anoth- 
er time,  unless  the  latter  are  admissi- 
ble as  a  part  of  the  res  gestce.  Roberts 
V.  Trawick,  22  Ala.  490  ;  Pearsallv.  Mc- 
Cartney, 2S  A\a.UO. 

52.  Admissions  are  not  conclusive 
on  the  party  making  them,  except 
when,  having  been  acted  on  by  the 
opposite  party,  they  amount  to  an 
estoppel  en  pais.  Garrett's  Adm'rs  v. 
Garrett  fy  Garrett,  2~  A]a.  651  ;  Gwynn 
and  Wife  v.  Hamilton's  Adm'r,  29  Ala. 
232. 

As  to  estoppels  en  pau*,  see  Estoppel, 
III,  p.  579. 

As  to  the  conclusiveness  and  effect 
of  judicial  admissions,  videsupra,  14-24. 

II.  Burden"  of  Proof. 

53.  In  an  action  by  a  trustee  for  the 
benefit  of  creditors,  against  a  third 
person,  to  recover  a  slave  conveyed 
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by  the  deed,  it  is  not  necessarj'^  to 
prove  the  consideration  of  the  deed, 
until  tlie  defendant  has  sliown  that  he 
claims  as  a  creditor  or  purchaser  from 
tlie  srrantor  ;  but,  wlien  the  defendant 
has  made  this  proof,  the  onus  of  sliow- 
ing  a  consideration  is  on  tlie  plaintiff. 
Pennington  V.   IVoodall,  17  Ala.  685. 

54.  In  an  action  against  a  sheriff, 
for  levying  an  attachment  against 
plaintiffs  vendor  on  goods  in  plain- 
tiff's possession,  proof  of  the  existence 
of  the  attachment  debt  before  the 
transfer  of  the  goods,  casts  on  the 
plaintiff  the  burden  of  showing  that 
his  purchase  was  founded  on  valuable 
consideration.  Sparks  v.  Rawls,  17 
Ala.  211. 

55.  Ill  an  action  against  the  hirer  of 
a  slave,  who  failed  to  re-deliver  the 
slave  at  the  expiration  of  the  term, 
the  onua  is  on  him  to  show  an  excuse 
for  his  failure;  but,  when  it  has  been 
shown  that  the  slave  died  before  the 
expiration  of  the  term,  it  devolves  on 
the  owner  to  show  that  the  death  re- 
sulted from  a  violation  of  duty  on  the 
part  of  the  hirer.  Wilkinson  v.  Mose- 
ley,  18  Ala.  288. 

56.  In  an  action  on  a  title-bond,  con- 
ditioned that  the  vendor  should  make 
title  so  soon  as  he  could  obtain  it,  it 
being  shown  that  he  has  neglected  for 
more  than  two  years  to  procure  the 
title,  the  o?iws  devolves  on  him  to  show 
that  he  could  not,  with  reasonable 
diligence,  have  obtained  the  title  with- 
in tliat  time.  Garnettv.  Yoe,  17  Ala.  74. 

57.  In  an  action  against  the  drawer 
or  endorser  of  a  bill  of  exchange,  the 
burden  of  showing  due  diligence  in 
giving  notice  is  on  the  plaintiff,  and  is 
a  pre- requisite  to  his  right  of  recovery. 
Rives  V.  Parmleij,  18  Ala.  256. 

58.  In  a  statutory  proceeding  before 
the  orphans'  court,  to  compel  the  ad- 
ministrator of  a  deceased  vendor  to 
make  title  to  land,  the  fact  that  the 
intestate  assumed  to  sell  the  land,  and 
executed  his  bond  for  titles,  is  suffi- 
cient to  cast  on  the  defendant  the  bur- 
den of  showing  an  outstanding  title. 
Prince  v.  Bates,  19  Ala.  105. 

59.  In  an  action  on  a  penal  bond,  if 
the  obligors  insist  upon  satisfaction 
in  lieu  of  performance,  the  onus  is  on 
tliem  to  show  that  the  thing  done  or 
given,  in  lieu  of  performance,  was  in- 
tended and  accepted  as  a  satisfaction. 


Johnson  and    Wife  v.   Collins,   20  Ala. 
435. 

60.  In  an  action  against  a  purchaser 
at  sheriff's  sale,  by  one  claiming  under 
a  prior  mortgage  from  the  defendant 
in  execution,  it  being  shown  tiiat  the 
plaintiff  was  present  at  the  sheriff's 
sale,  and  did  not  disclose  his  claim,  it 
devolves  on  the  defendant  to  show 
that  his  silence  was  willful.  Steele  v. 
Adams,  21  Ala.  534. 

61.  In  an  action  against  the  holder 
of  a  note,  who,  having  bound  himself 
by  written  contract  to  account  for  it 
to  the  owner,  afterwards  recovered 
judgment  on  it  in  his  own  name,  and, 
by  private  agreement  with  the  sheriff, 
after  sale  under  execution,  took  the 
property  at  the  purchaser's  bid,  the 
071US  is  on  him  to  show  the  expenses, 
court  costs,  (fcc,  for  which  he  claims 
a  deduction  from  the  amount  of  the 
bid.     Hudson  v.  Crow,  26  Ala.  515. 

62.  Where  the  payee  of  a  written 
order,  requesting  the  person  on  whom 
it  is  drawn  to  pay  it  out  of  the  pro- 
ceeds of  a  certain  judgment,  brings 
suit  after  acceptance,  for  defendant's 
negligence  in  collecting,  the  burden 
is  on  the  plaintiff  to  prove  negligence, 
and  not  on  the  defendant  to  prove  dil- 
gence.  Gliddon  v.  McKinstry,  28  Ala. 
408. 

63.  Where  plaintiff  and  defendant 
in  trespass  both  claim  under  purcha- 
ses from  the  same  person,  bj'  convey- 
ances valid  on  their  face,  the  party 
alleging  fraud  in  the  purchase  of  the 
otiier,  is  bound  to  prove  it  ;  but,  when 
one  of  the  conveyances  is  impeached 
for  fraud,  the  burden  of  proof  is 
changed,  and  the  evidence  of  fraud 
must  be  overcome  by  counter  evidence 
of  bona  fides.  Hair  v.  Little,  28  Ala. 
236. 

64.  On  the  trial  of  an  issue  to  test 
the  validity  of  a  will,  the  onus  is  on 
the  proponent  to  show  the  testator's 
capacit}',  and  the  due  execution  of  the 
will  ;  and  when  these  facts  are  estab- 
lished, it  devolves  on  the  contestants 
to  sliow  fraud  or  undue  influence. 
Dunlap  V.  Robinson,  28  Ala.  100. 

65.  The  party  win)  alleges  insanity 
or  lunacy,  in  avoidance  of  a  contract, 
is  bound  to  prove  it ;  but,  when  the 
existence  of  lunacy  is  once  establish- 
ed, it  devolves  on  the  opposite  party 
to  prove,  by  testimony  equally  convin- 
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cing,  tliat  the  contract  was  made 
during  a  lucid  interval.  liawdon  v. 
Raivdon,  28  Ala.  505. 

G6.  In  an  action  to  recover  back 
money  paid  under  a  decree  wjiich  has 
been  reversed,  the  onns  of  showing  an 
equitable  right  to  retain  it  is  on  the  de- 
fendant. Crocker  and  Wife  v.  Cletuenls' 
Adrn'r,  23  Ala.  29G. 

67.  In  a  chancery  suit  for  the  spe- 
cific performance  of  a  contract,  if  the 
bill  alleges  that  possession  of  the  land 
was  taken  under  the  contract,  while 
the  answer  admits  the  possession,  but 
alleges  that  it  was  acquired  and  held 
under  a  contract  of  rent,  and  denies 
the  alleged  contract  of  sale,  the  oi^us 
is  on  tlie  complainant  to  show  the 
character  of  the  possession.  Danforth 
V.  Laney,  28  Ala.  274. 

68.  If  the  bill  alleges  a  negative, 
(e.  g.,  the  want  of  notice,  the  want  of 
consent,  or  the  want  of  indebtedness,) 
which  the  answer  denies,  and  alleges 
the  reverse  affirmative  to  be  true,  the 
burden  of  proof  is  on  the  defendant. 
Grier  v.  Campbell,  21  Ala.  327  ;  Walker 
V.  Palmer,  24  Ala.  358  ;  Carroll  v.  Ma- 
lone,  28  Ala.  521. 

III.  Demureer. 

69.  The  object  of  a  demurrer  to  evi- 
dence is,  not  to  substitute  the  judge 
for  the  jury  as  the  trier  of  the  facts, 
but  to  ascertain  the  law  upon  an  ad- 
mitted state  of  facts ;  and  its  effect, 
on  issue  being  joined,  is  to  admit 
every  fact  which  the  testimony  tends 
to  establish,  or  which  the  jury  might 
properly  infer  from  the  testimony. 
Holman  v.  Wltiting,  19  Ala.  703  ;  Wil- 
liams v.  McConico,  27  Ala.  572  ;  Shaw  v. 
White,  28  Ala.  637  ;  Armstrong's  Exec- 
utor V.  Armstrong's  Heirs,  29  Ala.  538  ; 
Bri/an  v.  The  State,  29  Ala.  65. 

70.  Under  the  Code,  when  a  demur- 
rer to  the  plaintiff's  evidence  is  inter- 
posed, and  no  evidence  at  all  has  been 
offered  by  the  defendant,  the  court 
may  compel  a  joinder  in  demurrer. 
Willams  v.  McConico,  27  Ala.  572; 
Shaw  V.  White,  28  Ala.  637. 

71.  When  the  entire  evidence  con- 
sists of  the  testimony  of  a  single  wit- 
ness, a  general  charge  against  the 
plaintiff's  right  to  recover,  is  equiva- 
lent to  a  demurrer  to  his  evidence. 
Hollingsworth  v.  Martin,  23  Ala.  591. 


72.  So  is  an  agreement  of  record, 
discharging  the  jury,  and  subuiittiTig 
tlie  case  to  the  decision  of  the  court. 
Gibson  v.  Land,  27  Ala.  117. 

IV.  Discovery. 

73.  Interrogatories  under  the  stat- 
ute, in  aid  of  a  discovery  in  cominon- 
law  suits,  are  governed  by  the  same 
rules  that  apply  to  bills  of  discovery 
in  ciiancery,  so  far  as  relates  to  the 
nature  of  the  discovery  sought,  and 
the  effect  of  the  answers  as  evidence 
when  made.  Saltmursh  v.  Bower  if  Co. 
22  Ala.  221  ;  Pritchett  v.  Munroe,  22 
Ala.  501  ;  Wilson  v.  Maria,  21  Ala.  359. 

74.  But  the  rules  of  practice,  as  to 
the  mode  in  which  objections  to  tes- 
timony are  to  be  made,  are  those 
which  apply  to  the  testimony  of  wit- 
nesses taken  by  interrogatories  in 
courts  of  law.  Pritchett  v.  Munroe,  22 
Ala.  501. 

75.  If  the  interrogatories  call  for  an 
admission,  the  party  answering  has  a 
right  to  state  all  that  was  said  at  the 
time,  in  relation  to  the  same  subject  ; 
if  .they  seek  a  discovery  as  to  an  act, 
he  may  legitimately  state  in  his  answer 
whatever  would  be  part  of  the  res 
gestce.     lb. 

76.  The  party  propounding  the  in- 
terrogatories has  the  legal  right  to 
move  the  suppression  of  the  answers, 
or  any  part  of  them,  before  the  com- 
mencement of  the  trial  ;  and  if  he 
wishes  to  review,  on  error,  the  action 
of  the  court  on  his  motion,  the  proper 
practice,  it  seems,  is  to  decline  to  read 
the  answers  on  the  trial.  McCargo  ^' 
Cordlev.  Crutcher,  27  Ala.  171. 

77.  If  the  court,  at  the  time  such 
motion  is  made,  "declines  to  sustain 
or  overrule  said  motion,  remarking 
that  it  would  decide  on  the  motion 
when  the  facts  of  the  case  were  devel- 
oped"; and  the  party  making  the 
motion  excepts  to  the  action  of  the 
court,  and  then  declines  to  read  the 
answers  on  the  trial,  he  is  entitled 
to  a  reversal  of  the  judgment,  if  any 
portion  of  the  answers  embraced  in 
the  motion  contained  illegal  evidence. 
(Chiltox,  C.  J.,  dissenting.)     lb. 

78.  A  general  motion  to  exclude  the 
answers,  "on  the  greund  that  they  are 
evasive,  irresponsive,  and  contain  im- 
proper matter,"  should  be   overruled, 
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when  aoine  of  tlie  answers  are  full  and 
correctly  made.  Swinney  Sf  Palmer  v. 
Dorinaii,  25  Ala.  433. 

7!^.  it'  tlie  exceptions  to  the  answers 
are  sustained  by  the  court,  and  the 
resixindent  thereupon  answers  over, 
without  reserving  an  exception  to  tlie 
ruling  of  the  court,  he  cannot  revise 
its  action  on  error.  Saltmarsh  v.  Bow- 
er i^-  Co.,  22  Ala.  221. 

80.  It  is  discretionary  with  the  pri- 
mary court  to  extend  the  time  for 
answering,  or  to  allow  an  amendment 
of  the  answers.  Pool  v.  Harrison,  18 
Ala.  .014. 

81.  If  the  party  by  whom  the  inter- 
rogatories were  propounded  declines 
to  read  tlie  answers,  they  cannot  be 
considered  by  the  court  as  evidence 
for  any  purpose  in  favor  of  the  re- 
spondent. Wells  V.  Bransford,  28  Ala. 
100. 

82.  If  he  reads  them  in  evidence,  he 
thereby  admits  that  the  respondent  is 
worthy  of  credit,  and  cannot  be  heard 
to  impeach  him  ;  but,  he  is  not  there- 
by i)recluded  from  proving  the  truth 
of  any  particular  fact  in  direct  contra- 
diction of  one  of  the  answers,  even 
when  such  evidence  may  have  the 
collateral  effect  of  showing  that  the 
respondent  is  generally  unworthy  of 
belief.     Wilson  v.  Maria,  21  Ala.  359. 

83.  If  he  offers  a  portion  of  the  an- 
swers in  evidence,  and  the  respondent 
thereupon  offers  another  portion,  to 
which,  tliough  a  part  of  it  is  illegal 
and  irresponsive,  no  objection  or  ex- 
ception was  taken  by  the  party  pro- 
poumliiig  the  interrogatories,  the  court 
may  exclude  the  entire  portion  thus 
offered.  Pritchett  v.  Munroe,  22  Ala. 
501. 

For  analogous  decisions,  respecting 
discovery  in  chancery,  see  Discovery, 
p.  250. 

V.  Governed  by  What  Law. 

84.  In  all  civil  actions  commenced 
since  the  adoption  of  the  Code,  al- 
though founded  on  contracts  whose 
valiility  must  be  determined  by  the 
old  l;iw,  the  rules  of  evidence  pre- 
scrihud  by  the  Code  must  govern. 
Mai/n  r.  Williams,  27  Ala.  267. 

85.  But,  by  force  of  section  12.  caus- 
es ponding  on  the  17th  January,  1853, 
the  (lay  on  which  it  went  into    opera- 


tion, are  excepted  from  the  operation 
of  those  rules.-  Hiscox  v.  Hendree,  27 
Ala.  216  ;  Doed.  Kenned  if  s  Heirs  v.  Rey- 
nolds, 27  Ala.  364  ;  Broadnax  v.  Sulli- 
van, 29  Ala.  320. 

VI.  Hearsay. 

1.  Generally. 

86.  The  absence  of  a  party  from  the 
State  cannot  be  proved  by  general 
reputation.  State  Bank  v.  Seawell,  18 
Ala.  616. 

87.  Nor  is  such  evidence  admissible 
to  prove  the  fact  of  insolvency.  Wal- 
ker V.  Forbes,  25  Ala.  139. 

88.  A  motive  for  an  act,  when  found- 
ed on  rumor,  is  not  admissible  evi- 
dence. Governor  v.  Campbell,  17  Ala. 
566. 

89.  In  a  summary  proceeding  against 
a  sheriff,  for  failing  to  make  the  money 
on  an  execution,  general  neighborhood 
rumor,  to  the  effect  that  certain  slaves, 
in  the  possession  of  the  defendant  in 
execution,  were  the  separate  property 
of  his  wife,  is  not  admissible  evidence' 
for  the  sheriff,  as  tending  to  show  an 
excuse  for  not  levying  the  execution". 
Whitsett,  Garner  ^  Co.  v.  Slater,  23  Ala,. 
626. 

90.  A  witness,  who  saw  two  per- 
sons engaged  in  writing,  cannot  testi- 
fy to  tlie  character  of  the  writing, 
from  what  one  of  the  parties  after- 
wards told  him  concerning  it  :  such 
evidence,  relating  to  a  past  transac- 
tion, of  which  the  conversation  formed 
no  jiart,  is  mere  hearsay.  Martin  v. 
Hardesty,  27  Ala.  458. 

91.  Where  the  cliaracter  of  a  party's 
possession  is  in  issue,  it  cannot  be 
proved  by  general  reputation.  Mc- 
Coy V.  Odorn,  20  Ala.  502  ;  Benje  v. 
Crengh's  Adm'r,  21  Ala.  151. 

92.  In  an  action  against  the  owners 
of  a  steamboat,  to  recover  damages 
for  the  loss  of  a  hired  slave,  who  was 
killed  by  a  collision  between  their 
boat  and  another,  while  one  of  the 
part-owners  was  acting  as  captain, 
evidence  of  his  general  reputation  as 
a  steamboat  captain  is  admissible  for 
plaintiff,  as  tending  to  prove  notice  of 
his  incompetency  to  the  defendants. 
Cook  ^  Scott  V.  Parham,  24  Ala.  21. 
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2.  Books,  Maps,  and  Plats. 

93.  Standard  medical  books  may  be 
read  in  evidence  to  the  jury,  in  con- 
nection witli  proper  explanations  of 
the  technical  terms  used.  Siouden- 
meier  v.  W lUinmson,  29  Ala.  558. 

94.  A  map,  not  made  under  the  au- 
thority of  this  State,  or  of  the  United 
States,  is  not  admissible  evidence, 
altliou^h  "generally  received  as  a 
correct  representation  of  what  pur- 
ports to  be  shown  or  described  there- 
in."    Stein  V.  Asliby,  24  Ala.  521. 

95.  Although  an  ex-parte  survey, 
made  by  a  county  surveyor  without 
an  order  of  court,  may  not,  of  itself, 
be  competent  evidence  ;  yet  the  sur- 
veyor may  be  examined  personally  to 
prove  the  boundaries  of  the  land,  and 
may  illustrate  his  evidence  by  his  own 
survey  ;  and  when  the  accuracy  of  the 
survey  has  thus  been  proved,  it  may 
go  to  the  jury  as  evidence  tending  to 
prove  the  locality  of  the  land  and  its 
boundaries.  Nolin  v.  Parmer,  21  Ala. 
66. 

3.  Evidence  of  Deceased  or  Absent  Wit- 
ness. 

96.  In  a  statutory  suit  for  freedom, 
the  evidence  of  a  deceased  witness  on 
the  trial  of  a  former  proceeding,  to 
which  only  a  portion  of  the  petitioners 
were  parties,  is  not  admissible.  Fields 
V.  Walker,  23  Ala.  155. 

97.  But,  if  the  second  trial, in  refer- 
ence to  the  same  subject-matter,  is 
between  persons  who  are  privies  in 
blood  or  estate  to  the  former  parties, 
the  evidence  is  admissible.  Clealand  v. 
Haey,  18  Ala.  343. 

98.  To  enable  a  witness  to  testify 
to  the  evidence  of  a  deceased  witness, 
it  is  not  necessary  that  he  should  be 
able  to  repeat  the  precise  language 
used.     76. 

99.  But  he  must  testify  to  the  sub- 
stance of  the  whole  testimony,and  can- 
not determine  upon  the  relevancy  of  the 
portions  which  he  omits  to  prove. 
Magee  v.  Doe  d.  Hallett  if  Walker,  22 
Ala.  699. 

100.  A  deposition  taken  in  a  former 
suit  is  admissible  evidence,  after  the 
removal  of  the  witness  from  the  State, 
in  another  suit  between  the  same 
parties  or  their  privies,  touching  the 


same  subject-matter,  although  the  is- 
sues involved  in  the  two  siiitK  may 
not  bo  identical.  Long  v.  Davis,  18 
Ala.  80L 

4.  Pedigree,  and  Marriage. 

101.  Tn  questions  of  pedigree,  the 
declarations  of  deceased  niembers  of 
the  family  have  always  been  received 
in  evidence,  to  establish  the  parentage 
or  descent  of  the  particular  individual 
whose  relationship  is  in  controversy. 
Rowland  if  Ileifner  v.  Ladiga's  Heirs, 
21  Ala.  9. 

102.  Filiation  may  be  established, 
at  common  law,  by  proof  of  the  fact 
that  the  individual  has  always  born 
the  name  of  the  person  whom  he 
claims  as  father  ;  that  the  father  has 
always  treated  him  as  his  child,  and, 
in  that  character,  has  provided  for 
his  education,  maintenance  and  estab- 
lishment ;  that  he  has  uniformly  lieen 
received  as  such  in  society,  and  has 
been  acknowledged  as  such  by  the 
family.  Weatherford  v.  Weatherford,- 
20  Ala.  548. 

103.  Marriage  may  be  proved  by 
reputation  and  cohabitation.     Ih. 

5.  Res  Gestae. 

104.  The  declarations  of  a  person 
in  possession  of  personal  property, 
explanatory  of  his  possession,  are  ad- 
missible evidence  on  the  principle  of 
res  gesta.  Thomas  v.  ])eGraffenreid,\l 
Ala".  602 ;  S.  C,  27  Ala.  651 ;  Thompson 
V.  Blaii'hinnci/  fy  Smith,  17  Ala.  362  : 
Walker  v.  Blassingame,  17  Ala.  810; 
Nelson  'D.  Iverson,  I7  Ala.  216  ;  S.  C, 
19  Ala.  95;  S.  C,  24  Ala.  9;  Darling 
V.  Bryant  ^'  Walker,  17  Ala.  10  ;  Tom- 
kies  V.  Reynolds,  17  Ala.  109  :  Hadden's 
Executors  v.  Powell,  17  Ala.  314;  3Iob- 
ley  i\  Bilberry,  17  Ala.  428  ;  Brazier  ^ 
Co.  V.  Burt,  18  Ala.  201  ;  Clealand  v. 
T/ue//,  18  Ala.  343;  Perry  v.  Graham, 
18  Ala.  822  ;  Fontaine  ^  Dent  v.  Beers  If 
Smith. 19  Ala.  722  ;  Barnes  Sf  Barnes  r. 
Mobley,  21  Ala.  232  ;  Gayle  v.  Bancroft's 
Adm'rs,22  Ala.  316;  Mims  v.  Sturde- 
vant  and  Wife.  23  Ala.  664;  Derrcttv. 
Alexander,  25  Ala.  265  ;  Johnson  v. 
Boyles,25  Ala.  576  ;  31artin  v.  Hardesty, 
27  Ala.  458  ;  Thomas  ».  Henderson,  27 
Ala.  523  ;  Hair  v.  Little,  28  Ala.  236  ;• 
Gillespie's  Adm'r  v.  Burleson,  28  Ala. 
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551  ;  3TiUer  v.  Jones'  Adm'r,  26  Ala. 
247  ;  S.  C,  29  Ala.  174;  Upson  v.  Rai- 
/ori/,29Ala.l88. 

105.  Ilis  declarations,  to  the  effect 
that  he  claims  the  property  as  his 
own,  or  as  bailee  for  another,  are  ex- 
planatory of  possession.  Nelson  v. 
Iverson,  17  Ala.  216  ;  S.  C,  19  Ala.  95  ; 
S.  C,  24  Ala.  9  ;  Haihlen's  Executors  v. 
Powell,  17  Ala.  314;  Mob/eyv.  Bilberry, 
17  Ala.  428  ;  Brazier  ^  Co.  v.  Burt,  18 
Ala.  201  ;  Clealand  v.  Huey,  18  Ala. 
343  ;  Barnes  ^  Barnes  v.  Mobley,  21  Ala. 
232  ;  Johnson  v.  Boyles,  26  Ala.  576  ; 
Thomas  v.  DeGraffenreid,  27  Ala.  651  ; 
Thomas  v.  Henderson,  27  Ala.  523  ;  Hair 
V.  Little,  28  Ala.  236  ;  Upson  v.  Raiford, 
29  Ala.  188  ;  Miller  v.  Jones'  Adm'r,  26 
Ala.  247  ;  S.  C,  29  Ala.  174 ;  Fontaine  ^ 
Dent  V.  Beers  ^  Smith,  19  Ala.  722. 

106.  So  are  his  declarations,  that 
anotlier  is  a  joint  owner  with  him. 
Darling  v.  Bryant  ^  Walker,ll  Ala.  10. 

107.  But  his  declarations,  as  to  the 
contract  by  which  he  acquired  the 
possession,  are  not  admissible. 
Thompson  v.  Mawhinney  ^  Smith,  17 
Ala.  362  ;  Perry  v.  Graham,  18  Ala. 
822  ;  Blims  v.  Sturdevant  and  Wife,  23 
Ala.  664 ;  Martin  v.  Hardest y,  27  Ala.  458. 

108.  Nor  are  his  declarations  ad 
missible,  to  show  that  he  had  not 
given  the  property  to  another  person, 
or  that  what  he  said  about  such  gift 
was  in  jest,  or  that  he  had  only  loaned 
it.     Nelson  v.  Iverson,  17  Ala.  216. 

109.  Nor  are  they  admissible,  to 
show  that  he  had  previously  sold  the 
property  to  another.  Haddens  Exec- 
utors V.  Powell,  17  Ala.  314. 

110.  Nor  to  show  that  he  had  not 
given,  and  did  not  intend  to  give,  the 
property  to  another.  Walker  v.  Bias- 
singame,  17  Ala.  810. 

111.  Nor,  "that  he  had  promised  to 
give"  the  property  to  another.  Mob- 
ley  V.  Barnes,  26  Ala.  718. 

112.  Nor  to  impeach  the  bona  fides 
of  a  deed  previously  executed  by  him. 
Price  V.  Branch  Bank  at  Decatur,  17 
Ala.  374  ;  Strong's  Executors  v.  Brewer, 
17  Ala.  706  ;  Walker  v.  Blassingame,  17 
Ala.  810  ;  Foote  and  Wife  v.  Cobb,  18 
Ala.  585. 

113.  But  the  declaration  of  a  vendor, 
who  retains  j^ossession  after  the  sale, 
to  the  effect  that  he  is  the  owner  of 
the  property,  is  explanatory  of  posses- 
sion.   Mobley  v.  Bilberry,  17  Ala.  428. 


114.  On  a  trial  of  the  right  of  prop- 
erty under  the  statute,  the  declaration 
of  the  person  in  whose  possession  the 
propert}^  was  found,  made  at  the  time 
of  the  levy,  that  it  was  brought  to  his 
house  by  the  defendant  in  attachment, 
is  equivalent  to  saying  that  he  held, 
the  property  for  said  defendant,  and 
is  therefore  competent  evidence.  Der- 
rett  V.  Alexander,  25  Ala.  265. 

115.  The  declarations  of  the  donor, 
made  at  the  time  of  the  delivery  of 
the  property,  and  in  explanation  there- 
of, constitute  a  part  of  the  res  gestce. 
Gillespie's  Adm'r  v.  Burleson,  28  Ala. 
551;  Rumbly  v.  Stainton  and  Wife,  24 
Ala.  712. 

116.  To  render  such  declarations 
admissible  on  the  yjrinciple  of  res  gestce, 
the  fact  of  the  party's  possession  must 
first  be  established  to  the  satisfaction 
of  the  court.  Thomas  v.  DeGraffenreid, 
17  Ala.  602 ;  S.  C,  27  Ala.  651  ;  Nelson 
V.  Iverson,  24  Ala.  9  ;  Rowan  v.  Hutchis- 
son,  27  Ala.  328. 

117.  The  declarations  of  an  old  fe- 
male slave,  who  lived  at  the  same 
house  with  her  grandchildren,  respect- 
ing her  possession  of  them,  are  not 
competent  evidence,  because  (aside 
from  other  reasons)  she  cannot  have 
such  possession  as  will  authorize  their 
admission.  Rowan  v.  Hutchisson,  27 
Ala.  328. 

118.  To  make  a  party's  own  decla- 
rations competent  evidence  in  his  favor 
as  a  part  of  the  res  geste,  they  must  be 
connected  with  the  material  fact  or 
inquiry  involved  in  the  issue.  Tom- 
kies  V.  Reynolds,  17  Ala.  109. 

119.  The  original  inventory  and  ap- 
praisement, returned  by  an  administra- 
tor to  the  orphans'  court,  is  competent 
evidence,  if  it  has  not  been  recorded, 
to  show  the  character  in  which  he 
held  possession  of  a  slave.  Calvert 
V.  Marloiv,  18  Ala.  67. 

120.  If  a  party,  upon  the  receipt  of 
cotton  from  C,  marks  the  bales  with 
the  initials  of  another  person's  name, 
this  is  admissible  evidence  that  he 
held  it  as  the  property  of  that  person. 
Brazier  ^  Co.  v.  Burt,  18  Ala.  201. 

121.  The  declarations  of  an  agent, 
made  within  the  scope  of  his  authority, 
and  at  the  time  of  transacting  the  busi- 
ness of  his  agency,  are  admissible  for 
or  against  his  principal,  as  a  part  of 
the  res  gestce.     Cunningham's  Executor 
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V.  Cochran  ^  EstlU,  18  Ala.  479  ;  Mc- 
Keiizie V.  Stevens,  Id  Ala.  691;  Lundie 
V.  Cosper,  20  Ala.  123;  Williams  v.  Fitz- 
patr/ck,  20  Ala.  791. 

122.  Upon  this  principle,  a  receipt 
for  coTnty  taxes,  given  by  the  county 
treasurer  to  the  tax-collector,  is  com- 
petent evidence  for  the  latter,  upon 
proof  of  the  signature,  and  of  the  fact 
that  the  maker  was  county  treasurer 
at  the  time  of  its  execution.  Williams 
V.  Fitzpetrick,  20  Ala.  791. 

123.  In  an  action  on  a  contract, 
where!)}'  plaintiff  undertook  for  hire 
to  haul  certain  goods  for  defendant, 
but  was  informed  by  the  receiving  and 
forwarding  agent,  at  the  town  where 
the  goods  were  represented  to  be, 
that  defendant's  goods  had  been  s6nt 
off  ten  days  previously,  and  that  he 
then  had  no  goods  at  that  point, — held, 
that  the  latter  declaration  of  the  agent 
was  admissible,  but  tha,t  the  former 
was  not,  Lundie  v.  Cosper,  20  Ala.  123. 

124.  In  assumpsit  by  the  owner  of 
a  slave,  to  recover  money  which  the 
slave  had  paid  to  defendant,  on  being 
detected  in  stealing  money  from  his 
store,  the  slave's  confession,  made  at 
the  time  of  the  payment,  to  the  effect 
that  he  had  stolen  other  goods  from 
the  defendant  equal  in  value  to  the 
money  paid,  is  competent  evidence  for 
the  defendant,  to  show  the  character 
of  the  payment,  and  the  circumstances 
under  which  it  was  made.  Jones  v. 
Nirdlirio;er,  20  Ala.  488. 

125.  Declarations,  inseparably  con- 
nected with  material  acts,  which  they 
serve  to  elucidate  and  explain,  are 
competent  evidence  ;  but  declarations 
after  suit  brought,  not  connected  with 
any  fact  or  act  whatever,  are  not  ad- 
missible for  the.  party  making  them. 
Hopper  V.  Edwards,  20  Ala.  528. 

126.  In  an  action  to  recover  for  the 
board  of  an  orphan  child,  who  had  no 
guardian,  and  whom  defendant  had 
carried  to  plaintiff's  house,  plaintiff 
having  shown  such  a  state  of  facts  as 
tended  to  prove  that  defendant  had 
placed  himself  in  loco  parentis, — held, 
that  the  child's  declarations,  at  the 
time  she  came  to  defendant's  house, 
were  admissible  evidence  for  him,  to 
show  the  manner  in  which  he  had  re-, 
ceived  her,  and  his  motive  in  receiv- 
ing and  afterwards  taking  her  to  plain- 
tiff's house.     Edy  v.McCoij,  20  Ala. 403. 
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127.  Where  a  party  is  shown  to 
have  publislicd  an  advertisement  as 
surviving  partner,  by  advice  of  his 
attorno}',  his  statement  to  the  attorney, 
though  not  evidence  of  the  facts  sta- 
ted, is  admisRible  evidence,  in  connec- 
tion with  the  advice  given,  as  sliowing 
tlie  grounds  on  which  the  advice  was 
given,  and  explanatory  of  the  adver- 
tisement. Edgar  v.  McArn,  22  Ala. 
796. 

128.  The  declarations  of  the  parties 
to  a  contract,  at  the  time  it  is  made, 
as  to  its  terms,  or  at  the  time  slaves 
are  delivered  under  a  contract  of  hir- 
ing previously  made,  constitute  a  part 
of  the  res  gestce.  Hooper  v.  Edwards, 
25  Ala.  528. 

129.  An  agreement  for  the  rent  of 
land,  made  on  Sunday,  although  void 
as  a  contract,  may  be  looked  to  as 
a  part  of  the  res  gestce,  to  explain  the 
defendant's  possession,  and  the  subse- 
quent conduct  of  both  parties  relative 
to  the  laud.  Raineij  v.  Capps,  22  Ala. 
288. 

130.  Declarations,  made  by  one  in 
possession  of  slaves,  two  days  before 
their  removal  from  the  State,  as  to  his 
intention  in  removing  them,  are  too 
remote  to  form  part  of  the  res  gestce. 
Neu'combe  v.  Leavitt,  22  Ala.  631. 

131.  In  an  action  against  the  survi- 
ving partner  of  a  firm,  for  fraud  and 
deceit  in  the  purchase  of  a  slave,  the 
declarations  of  his  deceased  copartner, 
by  whom  the  sale  was  made,  before  and 
after  the  purchase,  as  to  his  object  in 
purchasing,  are  not  competent  evi- 
dence for  the  defendant,  to  show  that 
the  purchase  was  not  made.on  account 
of  the  firm.  Dixon  v.  Barclay,  22  Ala. 
370.      , 

132.  A  recital  in  a  will,  made  by  the 
donor  at  the  time  of  a  gift  to  his 
daughter,  though  of  no  efficieney  as  a 
muniment  of  title,  held  admissible  as 
a  part  of  the  res  gestce  connected  with 
the  gift.  Jennings  v.  Blocker's  Adm'r, 
25  Ala.  415. 

133.  In  an  action  on  a  guaranty,  the 
statement  of  the  person  to  whom  the 
goods  were  furnished,  made  during 
the  negotiation  for  them,  to  the  eftect 
"that  he  had  been  unfortunate,  and 
was  without  means."  is  competent  ev- 
idence against  the  guarantor,  as  tending 
to  show  that  the  credit  was  given  to 
him.     Walker  v.  Forbes,  25  Ala.  139. 
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134.  It  being  shown  that  the  credit- 
or liad  instituted  ^  suit,  b^  the  advice 
of  his  attorney,  against  the  persons 
(minors)  to  whom  the  goods  were 
furnished,  the  information  on  which 
the  attorney's  advice  was  giVen,  "that 
the  children  were  willing  that  he 
might  sue  and  recover  judgments 
against  them,  or  resort  to  any  other 
means  which  might  be  deemed  advisa- 
ble for  the  collection  of  his  debt,"  is 
admissible  as  a  part  of  the  res  gestce. 
Saiiford  v.  Howard,-  29  Ala.  684. 

135.  In  an  action  to  recover  the 
proceeds  of  a  note,  placed  by  plaintiff 
in  defendant's  hands  for  collection,  it 
being  shown  that  defendant  recovered 
a  j-udgment  on  it,  in  the  name  of  the 
payee  for  his  use,  and,  by  private 
agreement  with  the  sheriff,  after  the 
sale  of  property  under  execution,  took 

'the  property  at  the  purchaser's  bid, — 
evidence  showing  that  the  sheriff,  by 
his  direction,  demanded  specie  of  the 
purchaser,  and  that  the  latter  offered 
to  pay  in  current  bank-notes,  with  the 
difference  between  them  and  specie 
added,  is  admissible  as  part  of  the  res 
gestcs.    Hudson  v.  Crow,  26  Ala.  515. 

136.  In  slander  for  words  spoken, 
defendant  may  prove  the  facts  and 
circumstances  connected  with  the 
speaking  of  the  words  charged,  for 
the  purpose  of  showing  that  he  did 
not  thereby  intend  to  impute  to  plain- 
tiff the  crime  which  the  words,  stand- 
ing alone,  would  import.  Williams  v. 
Cawleij,  18  Ala.  206. 

137.  The  words  declared  on,  charg- 
ing plaintiff  with  having  murdered 
defendant's  son,  being  shown  to  have 
been  spoken  while  defendant  and  wit- 
ness were  alone  together,  going  to  a 
neighbor's  house  to  get  him  to  read  a 
letter  which  defendant  had  received 
relative  to  his  son's  death,^-//e/£/,  that 
defendant's  declarations  to  witness,  in 
the  same  conversation,  "that  his  wife 
was  much  distressed  on  account  of 
her  son's  death,"  were  admissible  evi- 
dence for  him,  as  tending  to  show 
that  the  words  spoken  were  prompted 
by  grief  rather  than  malice.  Slalliugs 
v.'Newman,  26  Ala.  300. 

138.  In  case  for  a  malicious  prose- 
cution, on  a  charge  of  unlawfullj'  tak- 
ing away 'and  detaining  defendant's 
daughter  \vithout  her  consent,  the 
declarations    of  the    daughter,  made 


about  the  time  of  the  alleged  abduction, 
and  conducing  to  bhow  her  willingness 
to  go,  constitute  a  part  of  the  res  ges- 
tce.    Long  V.  Rodgers,  17  Ala.  540. 

139.  The  declarations  of  a  slave, 
made  while  sick,  either  to  a  physician 
or  to  any  other  person,  relative  to  the 
nature  and  symptoms  of  his  disease, 
are  competent  evidence  on  the  princi- 
ple of  res  gestce,  as  well  as  the  necessity 
of  the  case.  Rowland  v.  Walker,  18 
Ala.  749  ;  Eckles  fy  Brown  v.  Bates,  26 
Ala.  655.  See,  also,  Johnson  v.  The 
State,  17  Ala.  618. 

140.  His  declarations,  also,  as  to  his 
symptoms  and  condition  during  previ- 
ous similar  attacks,  upon  which  the 
physician  in  part  relies  in  forming  his 
opinion  as  to  the  duration  and  charac- 
ter of  the  disease,  are  competent 
evidence  on  the  same  principle.  Eck- 
les ^'  Brown  v.  Bates,  26  Ala.  655. 

141.  But  his  declarations  to  persons 
not  skilled  in  medicine,  as  to  his  pre- 
vious attacks,  the  medicines  which  he 
then  took,  and  his  opinion  as  to  the 
similarity  between  those  attacks  and 
the  present,  are  not  competent  evi- 
dence,    lb. 

142.  In  a  civil  action  for  an  assault 
aid  battery,   it  being  shown  that  the 
plaintiff  was   woimded    on   the   side, 
breast,  head  and  neck,  he  may  jDrove 
that,  about  two   years   after  the  com- 
mission of  the  assault,  "when  in  the      J 
field  of  his  father,  he  lay  down  under       I 
a  tree,  and  complained  that  his  head, 
neck  and  back  hurt  him."     (Stoxe,  J., 
dissenting.)     Phillips  v.  Kelly,  29  Ala.      j 
628.  I 

143.  It  being  shown  that  one  of  the     •  ' 
defendants  prevented  a  third  person 
from     interfering,    the    simultaneous 
declarations  ol  such  third  person,  tend- 
ing to  show  tliat,  instead  of  separating 

the  combatants,  he  was  about  to  par- 
ticipate in  the  fight,  are  con)petent 
evidence  as  a  part  of  the  res  gestce. 
Watkins  u.  Gaston,  17  Ala.  662. 

144.  In  an  action  to  recover  dama- 
ges for  injuries  inflicted  on  a  slave,  a 
witness  for  plaintiff  testified,  that  de- 
fendant and  one  R.  were  chasing  the 
slave  as  a  runaway,  with  a  pack  of 
trained  dogs  belonging  to  defendant ; 
that  he  heard  the  report  of  a  gun  or 
pistol  in  the  direction  the  dogs  were 
trailing,  and,  when  he  reached  a  cer- 
tain fence,  defendant  came  up  to  him, 
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from  a  swamp  on  the  opposite  side  of 
the  field,  and  told  him,  "that  lie  came 
up  with  the  nc\i;vo  in  the  field,  on 
horseback  ;  that  the  negro  turned  on 
him,  with  a  large  stick  ;  that  he  re- 
treated, to  keep  out  of  the  way  of  the 
negro,  who  said  he  would  die  before 
he  would  be  taken;  that  he  went  to 
R.,  got  his  pistol,  pursued  the  negro 
to  the  swamp,  came  up  near  to  him, 
and  shot  him  just  as  the  negro  was 
turning  on  him."  Held,  that  defend- 
ant's declaration  to  said  R.,  at  the 
time  of  getting  the  pistol,  and  explana- 
tory thereof,  was  admissible  evidence 
for  him.  Bearing  v.  Moore,  26  Ala.  586. 

145.  On  the  trial  of  a  contest  re- 
specting the  validity  of  a  will,  the 
declarations  of  the  testator,  made  two 
or  three  weeks  before  the  execution 
of  the  will,'  are  admissible  to  prove 
fraud  or  undue  influence.  Roberts  v. 
Trawick,  17  Ala.  55. 

146.  But  declarations  made  by  him 
six  or  seven  years  before  the  execu- 
tion of  the>will,  to  the  effect  that  the 
executor  and  his  wife  "were  constantly 

.  ding-donging  at  him  to  make  a  will, 
but  that  he  would  not  do  it,  and  never 
meant  to  do  it, — that  the  law  of  Ala- 
bama would  make  a  good  enough  will 
for  him,"  are  not  admissible  evidence 
against  the  will.  Bunyard  and  Wife  v. 
McElroy,  21  Ala.  312. 

147.  The  testator's  acts  and  declara- 
tions before  the  publication  of  his 
nuncupative  will,  and  his  expressions 
at  the  time  of  its  execution,  tending 
to  show  a  paternal  feeling  and  affec- 
tion towards  a  child  for  whom  the  will 
makes  no  provision,  are  competent 
evidence  against  the  will.  Gilbert  v. 
Gilbert,  22  Ala.  529. 

VII.  Matters  Judicially  Known. 

148.  The  supreme  court  will  take 
judicial  notice  of  the  regular  terms  of 
the  circuit,  county,  and  probate  courts. 
Lindsay  v.  Williams,  17  Ala.  229 ; 
Moore  v.McGuire,26  Ala.  461. 

149.  And  of  the  charter  of  a  pub- 
lic municipal  corporation.  Smoot  v. 
Mayor  of  Wetiunpka,  24  Ala.  112. 

150.  But  not  of  a  private  act  incor- 
porating a  turnpike  company.  Moore 
V.  The  State,  26  Ala.  86. 

151.  Nor  of  the  rate  of  interest  in 
a  foreign  State,  from  the  table  required 


by  law  to  be  appended  by  tlic  secre- 
tary of  state  to  the  i»ublished  acts  of 
the  legislature.  Clarke  v.  Piatt,  20 
Ala.  470  ;  Harrison  ^  Saunders  v.  Har- 
rison, 20  Ala.  629. 

152.  Tiie  several  acts  providing  for 
the  settlement  of  the  affairs  of  the 
Planters'  and  iMerchaiits'  Bunk  of  Mo- 
bile, are  public  statutes,  which  will 
be  judicially  noticed.  Jemisoa  v.  P.  ^ 
M.  Bank,  17  Ala.  754. 

153.  So  are  the  several  acts  provid- 
ing for  the  settlement  of  the  affairs 
of  the  State  Bank  and  its  brandies, 
and  placing  its  assets  in  the  hands  of 
commissioners,  who  were  authorized 
to  sell  or  lease  its  real  estate,  and  to 
appoint  assistant  commissioners  to 
aid  them.  Douglass  if  Easton  v.  Branch 
Bunk  at  Mobile,  19  Ala.  659. 

154.  The  fact  that  Cahaba,  and  the 
lands  within  the  district  subject  to 
sale  at  that  place,  are  within  this  State, 
is  matter  of  judicial  knowledge.  -King 
V.  Kent's  Heirs,  29  Ala.  542. 

155.  Conceding  that  judicial  notice 
will  be  taken  of  the  public  govern- 
ment surveys,  yet,  where  a  proposed 
road  is- described  only  by  the  nniubers 
of  the  .section,  township  and  range 
through  which  it  runs,  the  court  can- 
not judicially  know  in  what  county  it 
lies.  Comm'rs'  Court  of  Russell  Co.  v. 
Tarver,  25  Ala.  480. 

156.  Nor  can  the  court  judicially 
know  when  a  particular  tract  of  land 
in  another  State  may^  be  entered. 
Garnett  v.  Yoe,  17  Ala.  74. 

157.  Judicial  notice  will  be  taken  of 
the  names  of  all  the  counties  in  the 
State.     Reetes  v.  The  State,  20  Ala.  33. 

158.  And  of  the  meaning  of  words' 
used  in  a  statute.  Mayor  t^  Aldermen 
of  Wetumpka  v.  Winter,  29  Ala.  651 ; 
Sterne  V.  The 'State,  20  Ala. -Lo;  Ward  v. 
The  State, 22  Ala.U. 

159.  And  of  the  names  of  the  sheriffs 
of  the  several  counties.  Ingram  v. 
The  State,  21  Alii.  11. 

160.  And  of  the  time  when  the 
sheriff's  term  of  office  expires,  whether 
by  limitation  or  death,  where  he  is 
the  executive  officer  of  the  court. 
Doe  d.  Saltonstall  and  Wife  v.  Riley  ^ 
Dawson,  2SA\n.l6-i:. 

161.  And  of  the  general  course  of 
the  transactions  of  human  life.  Salo- 
mon if  Boullemet  v.  The  State,  28  Ala. 
83. 
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VIII.  Objection'.-?  ;    "When    and    IIow 
Made. 

1C2.  A  specific  objection  to  evidence, 
on  tlie  ground  of  irrelevancy  or  any 
other  particular  ground,  is  a  waiver 
of  all  other  objections  to  it;  and  tlie 
appeUate  court  will  only  examine  the 
grounds  specified.  Walker  v.  Blassin- 
game,  17  Ala.  810  ;  Garretfs  Adm'rsv. 
Garrett  ^-  Garrett,  27  Ala.  687  ;  King  v. 
Pope,  28  Ala.  601. 

163.  A  general  objection  is  sufficient, 
A\'hen  the  evidence  is  illegal  on  its 
face,  and  is  clearly  pointed  out.  Cun- 
ningliam's  Executor  v.  Cochran  ^  Estill, 
18  Ala.  479  ;  Davis  v.  7 he  State,  17  Ala. 
415. 

164.  Under  a  general  objection  to 
a  party's  declarations,  which  are  not 
illegal  on  their  face,  the  objection  that 
they  were  made  after  the  commence- 
ment of  the  suit,  cannot  be  raised  on 
error.     Phillips  v.  Kelly,  29  Ala.  628. 

16.5.  A  general  objection  to  relevant 
evidence  does  not  raise  the  question 
of  the  competency  of  the  witness  to 
testify'  to  the  fact  in  issue.  Goldsmith, 
Fordieimer  ^  Co.  v.  Picard,  27  Ala.  142. 

166.  Irrelevant  evidence  may  be 
excluded,  on  motion,  at  any  stage  of 
the  cause,  although  no  objection  was 
raised  to  it  at  the  first  opportunity. 
Bush-  ^  Co.  V.  Jackson,  24  Ala.  273  ; 
Pearsall  v.  McCartney,  28  Ala.  110  ; 
McCreary  v.  Turk,  29  Ala.  244. 

167.  If  a  question  calls  for  irrelevant 
evidence,  an  objeclion  to  it  is  sufficient 
to  exclude  the  evidence,  without  a 
separate  objection  to  the  answer. 
Gilmer  ^'  Taylor  v.  City  Council  of 
Montgomery,  26  Ala.  665. 

168.  If  a  question  calls  for  a  legal 
conclusion,  and  no  objection  is  raised 
to  it  on  that  occount,  the  objection 
cannot  be  raised  to  the  answer.  Town- 
send  V.  Jeffries'  Adm'r,  24  Ala.  329. 

169.  A  general  objection  to  evidence, 
of  which  a  portion  is  legal,  may  be 
overruled  entirel3^  Price  «.  Branch 
Bank  at  Decatur,  17  Ala.  374  ;  Fontaine 
If  Dent  V.  Beers  ^  Smith,  19  Ala.  722  ; 
Rowland  £)•  Heifner  v.  Ladiga's  Heirs^ 
21  Ala.  9  ;  Lindsay  v.  Hoke  ^  Ahernatht/, 
21  Ala.  542  ;  Allen  v.  Smith,  22  Ala.  416  ; 
Mnrrah  v.  Branch  Bunk  at  Decatur,  20 
Ala.  392  ;  Riddle  v.  Brown,20  Ala. 412, ■ 
'L^inr'iridge  V.  Thompson,  20  A\o,.  828  5 
Newton  v.  Jackson,  23  Ala.  335  ;    Smoot 


^  Ketchum  v.  Eslava,  23  Ala.  659 ; 
IVyatt's  Adm'r  v.  Steele,  26  Ala.  639  ; 
Martin  v.  Hardesty,  27  Ala.  458  ;  Thomas 
V.  Henderson,  27  Ala.  523  ;  Thomas  v. 
DeGraffenreid,  27  Ala.  651  ;  Garrett's 
Adm'rs  v.  Garrett  ^  Garrett,  27  Ala. 
687  ;  Doe  d.  Saltonstall  and  Wife  v.  Riley 
^'  Dawson,  28  Ala.  164  ;  Smith  v.  Causey,' 
28  Ala.  655  ;  Upson  v.  Raiford,  29  Ala. 
188  ;  Ala.  ^  Tenn.  Rivers  Railroad  Co. 
V.  Kicld,  29  Ala.  221  ;  Chamberlain  ^  Co. 
V.  Masterson,  29  Ala.  299  ;  Bigelow  v. 
Ward,  29  Ala.  411. 

170.  It  may  also  be  sustained,  and 
the  entire  evidence  excluded,  when 
any  portion  is  illegal.  West  fy  West  v. 
Kelly's  Execictors,  19  Ala.  353  ;  Smith  v. 
Wooding,  20  Ala.  324;  Pritchett  v. 
Munroe,  22  Ala.  501 ;  Gibson  v.  Hatchett 
^  Brother,  24  Ala.  201  ;  Hiscox  v:  Hen- 
dree,  27  Ala.  216  ;  Barlcfw  v.  Lambert, 
28  Ala.  704.   - 

171.  A  party  cannot  object  to  evi- 
dence which  he  has  himself  called  for. 
Edgar  v.  McArn,  22  Ala.  796  ;  Furlow's 
Adm'r  v.  Merrcll,  23  Ala.  705. 

172.  A  motion  to  exclude  testimony 
should  be  clear  and  specific  :  if  it  is  so 
general  and  indefinite  that  the  mind  is 
at  a  loss  readily  to  understand  tho 
ground  which  it  is  intended  to  cover, 
it  should  be  overruled.  Neivton  v. 
Jackson,  23  Ala.  335. 

173.  It  is  the  duty  of  the  court  to 
decide  the  question  of  the  admissibili- 
ty of  evidence  at  the  time  it  is  offered, 
if  objection  is  then  made  to  it.  Bil- 
berry's Adm'r  v.  Mobley,  21  Ala.  277. 

-174.  If.  the  evidence,  when  offered, 
was  prima  facie  irrelevant,  the  sabse- 
quent  admission  of  the  preliminary 
proof  cures  the  error  of  its  admission. 
Ross  V.  Pearson,  21  Ala.  473  ;  King  v. 
Pope,  28  Ala.  601  ;  Lawson  (5*  Swinney  v. 
The  State,  20  Ala.  65  ;  Johnson  v.  Tht 
State,  29  Ala.  62. 

175.  The  admission  of  illegal  evi- 
dence is  cured,  by  subsequently  with- 
drawing it  from  the  jury,  or  by  in- 
structing them  to  disregard  it.  Flo- 
rei/'s  Executor  v.  Florey,  24  Ala.  241  ; 
Winter  v.  Phclan,  27  Ala.  649  ;  Thomas 
V.  Henderson,  27  Ala.  523. 

176.  But  not  by  instructing  them, 
that,  unless  there  is  other  evidence  to 
connect  with  it,  they  must  disregard 
it.  Bilberry's  Adm'r  v.  Mobley,  27  Ala. 
277. 

177.  Relevant    evidence,    however 
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weak  and  insufTicient,  cannot  bo  ex- 
cluded wlien  offered,  but  an  appro- 
priate charge  should  be  asked  on  its 
sulficiency.  Bro.zier  if  Co.  v.  Burt,  18 
Ala.  201 ;  McCreartj  v.  Turk,  29  Ala. 
244  ;  Adams  and  Wife  v.  Ailain-i,  2D  Ala. 
4.33  ;  Jones  v.  Sterns,  28  Ala.  G77. 

178i.  It'  competent  evidence  is  ad- 
mitted by  the  court  for  a  wrong  pur- 
pose, the  opposite  party  should  ask 
an  appropriate  charge  limiting  its 
effect.  Cook  ^  Scott  v.  Parham,  24 
Ala.  21. 

179.  If  a  party  reads  in  evidence  to 
the  jury,  without  any  attempt  to  limit 
its  effect  as  proof,  a  certified  copy  of 
a  deed  purporting  to  have  been  exe- 
cuted by  husband  and  wife,  he  there- 
by concedes  its  genuineness,  and  can- 
not be  heard  to  saj',  in  the  appellate 
court,  that  it  was  not  proved.  Jenkins 
V.  McConko,  26  Ala.  213. 

As  to  demurrers  to  evidence,  vide 
supra,  69^72  ;  as  to  objections  to  the 
answers  to  interrogatories  under  the 
statute  in  aid  of  discovery  at  law, 
vide  supra,^3-83  ;  and  as  to  objections 
to  depositions,  see  that  title,  p.  549. 

IX.  Opixion  ;  AXD  iiereix,  of  Experts, 
AND  Questions  of  Fact  and  of  Law. 

180.  In  an  action  of  crim.  con.,  a  wit- 
ness who  testifies  that  he  saw  defend- 
ant at  plaintiff's  house,  in  company 
with  plaintiff's  wife,  cannot  state  his 
opinion  as  to  the  purpose  for  which 
he  was  there.  Cox's  Adm'r  v.  Whit- 
field, 18  Ala.  738. 

181.  In  a  statutory  proceeding  for 
the  assessment  of  damages  occasioned 
by  the  passage  of  a  railroad  through 
a  person's  lands,  a  witness  cannot 
state  his  opinion  as  to  the  amount  of 
damage  sustained.  Monto;omery  fy 
West  Point  Railroad  Co.  v.  Varner,  19 
Ala.  185. 

182.  A  witness  cannot  be  allowed  to 
state  that,  "judging  front  the  circum- 
stances, he  would  say  that  the  slave 
was  in  the  possession"  of  a  particular 
person.     Perry  v.  Graham,  18  Ala.  822. 

183.  Nor  that  ,he  "considered  that 
the  control  and  possession  of  the  sltive 
passed  to  the  donee  at  the  time  of  the 
parol  gift."  Thomas  v.  DeGraffcnreid, 
27  Ala.  651. 

184.  Where  the  character  of  a  par- 
ty's possession  of  property  is  in  issue, 


it  cannot  be  proved  by  tlic  opinion  of 
witnesses.  Benje  v.  Creagh's  Adm'r, 
21  Ala.  151. 

185.  A  witness  cannot  be  allowed 
to  state,  "that  the  haljits  of  business 
and  intimacy  between  himself  and  de- 
fendant were  such  that,  if  defendant 
had  received  notice  of  the  protest  of 
said  bill,  he  had  no  doubt  it  would  at 
once  have  been  communicated  to  him." 
Coster,  Robinson  Sf  Co.  v.  Thoma^on,  19 
Ala.  717. 

186.  The  opinion  of  a  clerk,  by  whom 
a  deed  was  recorded,  cannot  be  re- 
ceived, to  show  that  the  name  of  the 
grantor,  as  stated  in  his  certificate  of 
probate,  was  intended  for  that  of  the 
real  grantor  in  the  deed.  Jones  v. 
Parks,  22  Ala.  446. 

187.  In  an  action  against  the  own-, 
ers  of  a  steamboat,  to  recover  damages 
for  the  loss  of  a  stage,  which  was 
caused  by  a  collision  between  the 
steamboat  and  a  ferr3^-boat  on  which 
the  stage  was  crossing  the  river,  an 
eye-witness  of  the  collision  cannot  be 
allowed  to  state,  "that  he  thought  the 
stage  could  have  been  saved,  if  the 
steamboat  had  returned  to  the  assist- 
ance of  the  fiat  when  the  call  for 
assistance  was  made."  Otis  if  Jaijne 
V.  Thorn,  23  Ala.  469. 

188.  A  person  acquainted  with  the 
navigation  of  the  river,  and  an  eye- 
witness of  the  collision,  may  give  his 
opinion,  as  an  expert,  whether  the 
part'citlar  act  which  caused  the  collis- 
ion was  an  act  of  prudence  and  dis- 
cretion on  the  part  of  the  officers  of 
the  steamboat.  Cook  ^*  Scott  v.  Par- 
ham,  24  Ala.   21. 

189.  A  witness  cannot  be  allowed 
to  testify,  that  a  certain  house,  which 
was  consumed  by  fire,  might  have 
been  saved  if  a  particular  aperture 
had  been  closed.  Gibson  v.  Hatchett  ^ 
Brother,  24  Ala.  201. 

199.  In  an  action  to  recover  dama- 
ges for  killing  a  dog,  a  witness  cannot 
be  asked,  "whether,  from  his  knowl- 
edge of  the  dog,  he  did  or  did  not 
consider  him  a  nuisance."  Parker  v. 
3Iise,  27  Ala.  480. 

191.  A  negro-trader  may  testify,  as 
an  expert,  to  the  value  of  a  slave  at  a 
particular  time  three  years  before  he 
ever  saw  her.  Dixon  v.  Barclay,  22 
Ala.  370. 

192.  Upon  questions    of  insanity,  a  ' 
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witness,  whose  acquaintance  with  the 
party  lias  been  snch  as  to  enable  him 
to  form  a  correct  opinion  of  his  men- 
tal condition,  may  not  only  depose  to 
facts  conducing  to  establish  unsound- 
ness of  mind,  but  also,  in  connection 
with  tliose  facts,  give  his  own  opinion 
upon  the'question  of  sanity  or  insanity. 
Flore  if  s  Executors  v.  Florey,  24  Ala.  241. 

193.  A  practical  surveyor,  who  is 
familiar  with  the  peculiar  marks  used 
by  tlie  government  surveyors  in  their 
public  surveys,  may  give  his  opinion, 
as  an  expert,  whether  a  paticular  line 
was  marked  by  them.  Branthj  v.  Swift, 
24  Ala.  390. 

194.  In  an  action  to  recover  dama- 
ges for  a  diversion  of  water  from  a 
mill,  a  witness,  well  acquainted  with 
the  mill  business,  c«,nnot  give  his 
opinion  as  to  the  damage  sustained 
from  the  diversion,  when  he  is  not  in- 
formed of  the  size  of  the  stream,  its 
supply  of  water,  or  the  quantity  di- 
verted.    Stein  V.  Burden,  24  Ala.  130. 

195.  Upon  the  question  whether  the 
officers  and  crew  of  a  steamboat,  at  a 
particular  time,  were  sufficient  to  run 
her  on  a  particular  river,  the  opinion 
of  a  witness  who  had  an  opportunity 
of  personal  observation,  and  who  tes- 
tifies to  the  facts  derived  from  that 
observation,  is  competent  evidence. 
McCreary  v.  Turk,  29  Ala.  244. 

196.  A  physician  may  give  his 
opinion,  as  an  expert,  as  to  the  actual 
condition  of  a  patient  whom  he  has  vis- 
ited. Busk  S)-  Co.  V.  Jackson.  24  Ala.  273  ; 
Bennett  v.  Fail  ^-  Patterson,  26  Ala.  605. 

197.  Although  his  opinion,  predica- 
ted on  present  symptoms,  as  to  tlie 
lengtluof  time  a  disease  has  existed, 
is  not  equal  to  positive  proof  of  the 
fact  of  its  existence  ;  yet,  where  he 
testifies  to  the  exi'Stence  of  a  disease 
from  personal  examination,  upon 
which  he  founds  his  opinion  as  to  the 
length  of  time  it  has  existed, — it  is  er- 
ror to  instruct  the  jury,  "that  the 
testimony  of  physicians  is  mere  matter 
of  opinion."  Bennett  v.  Fail  ^'  Patter- 
son, 26  Ala.  605. 

198.  A  physician  may  also  detail  to 
the  jury  the  facts  on  which  he  predi- 
cates his  opinion,  but  cannot  state  the 
history  of  other  isolated  cases  which 
he  has  treated  for  similar  diseases, 
unless  his  opinion  is  founded  on  them. 
Busk  fy  Co.  V.  Jackson,  24  Ala.  273. 


199.  He  may  also  state  the  declara- 
tions of  the  patient,  though  a  slave,  as 
to  liis  sy.mptoms  and  condition  during 
previous  similar  attacks,  when  they 
form  the  predicate,  either  in  whole 
or  in  part,  of  his  opinion  as  to  the 
duration  and  character  of  the  disease. 
Eckles  ^  Broivn  v.  Bates,  26  Ala.  655. 

200.  Standard  medical  books  may 
be  read  in  evidence  to  the  jury,  in 
connection  with  proper  explanations 
of  the  technical  terms  used.  Stouden- 
meierv.  Williamson,  29   Ala.  558. 

201.  When  a  witness  speaks  of  an 
"understanding"  between  himself  and 
others  that  they  were  to  do  a  particu- 
lar thing,  the  term  used  is  to  be  taken 
as  a  synonym  for  agreement,  and  the 
expression  is  not  objectionable.  Grif- 
fin V.  Isbell,  17  Ala.  184. 

202.  A  witness  may  testify  that  a 
partnership  existed  between  two  per- 
sons. McGrew  ^  Harris  v.  Walker,  17 
Ala.  824. 

203.  And  that  he  "regards"  certain 
persons  as  insolvent,  when  his  testi- 
mony shows  that  his  conclusion  is 
based  on  his  knowledge  of  their  cir- 
cumstances. RoyalVs  Adm'r  v.  Mc- 
Kenzie,  25  Ala.  363. 

204.  And  that  a  party  never  had  title 
or  color  of  title  to  a  slave.  Norton  and 
Wife  V.Linton,  18  Ala.  690. 

205.  And  that  a  party  "was  in  the 
habit  of  exercising  control  over  a 
slave."     Nelson  v.  herson,  19  Ala.  95. 

206.  Ownership  is  a  fact  to  which  a 
witness  may  testify.     S.  C,  24  Ala.  9. 

207.  A  witness,  testifying  to  the 
character  of  an  impeached  witness, 
may  state  that  it  is  "very  unfavorable." 
3Iart ill's Execufrixv.  Martin, 2r>  Ala. 201. 

208.  In  testifying  as  to  the  sound- 
ness of  a  slave,  he  may  state  that  "she 
appeared  to  be  healthv."  Bennett  v. 
Fail  ^  Patterson,  26  Ala." 605. 

209.  And  may  state  that  an  aperture 
inawaU"was  visible."  from  aparticu-      J 
lar  point.     Gibson  v.  Hatchett  ^  Brotker,      m 
24  Ala.  201. 

210.  A  merchant's  clerk  and  book- 
keeper, who  testifies  that  he  made  all 
the  entries  on  the  books,  and  that  he 
charged  nothing  as  sold  which  was 
not  sold,  may  further  testify  "that  he 
is  satisfied  and  believes  that  all  the 
items  charged  in  the  account  were 
sold,  although  he  cannot  recollect 
them."     Wright  v.  Boiling,  27  Ala.  259. 
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X.  Parol  and  WRiTTR>f. 
1.  General  Rule,  Excluding  Parol. 

210.  The  rule  is  inflexible,  that  parol 
evidence  cannot  be  received,  to  add 
another  term  to  a  written  instnnncnt 
perfect  and  complete  in  itself,  or  to 
chan.2,'e  its  legal  effect.  West  ^  Went 
V.  Kelt  if  s  Exeuttora.  19  Ala.  353  ;  Long 
«.  Davis,  18  Ala.  801  ;  Walker  v.  Clay  ^ 
Clay,  21  Ala.  797  ;  Grey's  Heirs  v.  Grey's 
Adm'rs,  22  Ala.  233. 

211.  Parol  evidence  cannot  be  re- 
ceived, to  show  that  a  promissory 
note,  payable  on  a  day  certain,  and 
given  for  professional  services  per- 
formed and  to  be  performed  by  the 
payee  as  an  attorne3'-at-law,  was  not 
to  be  paid,  unless  the  maker  was 
prosecuted  in  the  circuit  court,  and 
there  defended  by  the  payee.  Long  v. 
Davis,  18  Ala.  801. 

212.  Nor  to  show  that  such  note 
was  not  to  be  paid,  unless  the  party 
was  successful  in  the  suit  foi'  the 
bringing  of  which  it  was  given.  West 
^  West  V.  Kelly's  'Executors,  19  Ala. 
353. 

213.  Nor,  when  no  time  is  fixed  for 
the  performance  of  the  stipulated 
services,  to  show  that  it  was  not  to  be 
paid  until  the  contemplated  services 
had  been  rendered.  Walker  v.  Clay  ^ 
Clay,  21  Ala.  797. 

214.  Nor,  when  a  note  purports  to 
have  been  given  "for  the  rent  of  land," 
to  show  that  the  paj'ee  also, agreed  to 
repair  the  fencing  around  the  land. 
Evans  v.  Bell,  20  Ala.  509. 

215.  Nor  to  show  that  a  note,  which 
does  not  designate  the  place  of  pay- 
ment, was  .to  be  paid  at  a  place  differ- 
ent from  that  which  the  law  implies 
from  its  face.  Moore  Sf  Jones  v.  David- 
son, 18  Ala.  209. 

216.  Nor  to  show  that  Jacob  A.  To- 
berney,  the  obligee  in  a  forthcoming 
bond,  was  intended  for  Jacob  A.  Flour- 
noij,  the  name  of  the  plaintiff  in  execu- 
tion.    Flournoy  v,  Mims,  17  Ala.  36. 

217.  Nor  to  show  that,  under  a  con- 
tract of  lease  which  contains  no  ex- 
press stipulation  against  the  lessee's 
right  to.  assign,  the  premises  were  to 
be  used  and  occupied  by  himself  in 
person.     Nave  v.  Berry,  22  Ala.  382. 

218.  Nor  to  show  that,  under  a 
written  contract   of  hiring  general'in 


its  terms,  the  employment  oi  the  s'avo 
was  to  be  restricted  to  any  particular 
business.     Seay  v.  Marks,  23  Ala.  532. 

219.  Nor  to  show  that  a  purchaser 
of  land,  with  covenants  of  warranty, 
agreed  by  parol  to  pay  r.n  outstanding 
incumbrance.  Ilolley  v.  Younge,  27 
Ala.  203. 

220.  Nor  to  show  that  a  mortgagee, 
who  is  in  possession  of  the  ytroperty 
before  the  law-day  of  the  deed,  is  not 
to  account  to  the  mortgagor  for  the 
rents  and  profits,  when  tlie  deed  itself 
contains  no  such  stipulation.  Davisv. 
Lassiter,  20  Ala.  561. 

221.  Nor  to  show  that,  under  a,  writ- 
ten contract  of  sale,  which  recited 
that  the  purchase-money  was  to  be 
paid  on  a  specified  day,  and  that  the 
vendor  was  to  make  titles  when  the 
purchase-money  was  settled  with  him, 
it  was  agrcel  that  the  payment  of  the 
purchase-money  was  to  await  a  settle- 
ment of  accounts  between  the  parties. 
War^  V.  Cowles,  24  Ala.  446. 

222.  Nor  to  show  that,  under  an 
absolute  conveyance  in  fee,  there  was 
a  contemporaneous  verbal  agreement 
for  the  retention  of  possession  by  the 
vendor  until  he  had  made  another 
crop  on  the  land.  Melton  v.  Watkins, 
24  Ala.  433. 

223.  Nor  to  supply  an  omission  in 
a  written  will.  Abercrombie's  Executors 
V.  Abercrombie's  Heirs,  27  Ala.  489. 

224.  Nor  to  show  that  the  delivery 
of  a  bill  of  sale  to  the  purchaser  of 
a  slaVe  was  conditional,  and  that  the 
title  was  to  revest  in  the  vendor  in 
the  event  of  the  purchaser's  failure  to 
give  his  note,  with  a  specified  surety, 
for  the  purchase-money.  (PacE.  C.  J., 
dissenting.)  Morgan  v.  Smith,  Wykoff 
&f  Nicholl,  29  Ala.  283. 

225.  Nor  to  impeach  or  contradict 
a  sheriff's  return  on  a  writ.  Martin  v. 
Barney,  20  Ala.  369. 

226.  Nor  to  contradict  the  recitals 
of  the  record,  in  orders  and  entries 
made  during  the  progress  of  the  cause. 
Dcslonde  t^  James  v.  Darrington's  Heirs, 
29  Ala.  92. 

227.  Nor,  in  the  appellate  court,  to 
contradict  the  recbrd  sent  up  by  the 
primary  court.  Kennedy's  Executors  v. 
Doed.  Rochon's  Heirs.  26  Ala.  384. 

228*  Nor  to  show  that,  in  an  action 
of  trespass  to  try  titles,  damages  were 
not  recovered  for  the  rents   accruing 
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up  to  tlie  time  of  the  verdict.     Sliumake 
V.  Nelms'  Adm'r,  25  Ala.  126. 

229.  Evidence  of  a  custom  cannot 
be  received,  to  contradict  or  vary  the 
express  terms  of  a  written  contract. 
Barlow  v.  Lambert,  28  Ala.  704 ;  Ala. 
If  Tenn.  Rivers  Railroad  Co.  ■».  Kidd, 
29  Ala.  221. 

230.  Nor  to  give  to  plain  and  un- 
ambiguous words  or  phrases  a  mean- 
ing different  from  their  natural  import. 
Barlow  v.  Lambert,  28  Ala.  704. 

231.  In  tlie  absence  of  fraud  or  mis- 
take, the  rule  in  equity,  as  to  the  in- 
admissibility of  parol  to  contradict 
or  vary,  a  written  instrument,  is  the 
same  as  at  law.  Ware  v.  Cowles,  24 
Ala.  446  ;  Frederick  v.  Youngblood,  19 
Ala.  680. 

2.  Exception  as  to  Consideratio^i. 

232.  Parol  evidence  is  admissible  to 
show  the  consideration  of  a  note, 
which  does  not  specify  its  considera- 
tion, and  a  rescision  of  the  contract  of 
which  the  note  formed  a  part.  Neiu- 
ton  V.  Jackson,  23  Ala.  355. 

233.  And  to  show  that  the  consid- 
eration has  failed,  either  in  whole  or 
in  part.  Long  v.  Davis,  18  Ala.  801 ; 
Corbinv.  Sistrunk,lO  Ala.  203. 

234.  Therefore,  where  A.  executed 
her  note  to  B.,  for  services  to  be  ren- 
dered by  him  as  an  overseer,  but  told 
him,  before  delivering  the  note,  that 
she  could  not  employ  liim  uidess  he 
brought  a  recommendation  from  C.  ; 
wliich  recommendation  B.  promised 
to  procure,  but  failed  to  do  so,  and  A. 
then  refused  to  eirtploy  him, — held, 
that  the  procuring  of  C.'s  recommend- 
ation formed  a  part  of  the  considera- 
tion of  the  note,  and  that  parol  evi- 
dence was  admissible,  to  show  what 
was  said  about  the  procuring  of  said 
recommendation.  Corbin  v.  Sistrunk, 
19  Ala.  203. 

•235.  Parol  evidence  is  admissible, 
to  show  that  the  consideration  of  a 
note,  purporting  to  have  been  given 
for  the  amount  of  the  maker's  indebt- 
edness to  the  bank,  was  the  extinguish- 
ment of  the  debt  of  another  person, 
and  that  the  proceeds  were  so  aj^plied. 
Miirrak  v.  Branch  Bank  at  Decatur,  20 
Ala.  392. 

23G.  Where  a  note  is  signed  by  the 
husband,  with   the    addition    of    the 


words  '-acting  trustee,"  parol  evi- 
dence raa}^  be  received,  to  show  that 
its  consideration  and  purpose,  with 
the  character  of  the  transacti'in,  con- 
stitute it  a  charge  on  the  wife's  sepa- 
rate estate.  Baker  v.  Gregory  and 
Wife,  28  Ala.  544. 

237.  The  acceptor  of  a  written  or- 
der, payable  out  of  the  proceeds  of  a 
certain  judgment  when  collected,  may, 
when  sued  by  the  payee,  prove  tlie 
consideration  on  which  his  acceptance 
was  based  ;  and  may,  for  this  purpose, 
show  that  a  portion  of  the  judgment 
was  not  collected,  and  that  the  entire 
amount  collected  was  paid  to  persons 
who  had  prior  claims  on  the  fund. 
Gliddon  V.  McKinstry,  28  Ala.  408. 

238.  In  an  action  on  the  case  for 
fraud  and  deceit  in  the  purchase  of  a 
slave,  although  the  consideration  is 
stated  in  the  bill  of  sale  to  be  a  certain 
sum  of  money,  parol  evidence  is  ad- 
missible, to  show  that  the  purcliaser, 
at  the  time  of  the  sale,  also  promised 
to  carry  the  slave  out  of  the  State. 
Dixon  V.  Barclay,  22  Ala.  370. 

239.  The  consideration  clause  in  a 
bill  of  sale  of  a  slave,  though  under 
seal,  is  open  to  parol  explanation  ;  as, 
where  a  consideration  in  money  is  ex- 
pressed, it  may  be  shown  to  have  been 
another  slave.  Eckles  ^  Broivn  v.  Car- 
ter, 26  Ala.  563. 

240.  Tiie  consideration  of  a  deed, 
though  expressed  to  be  a  certain  sum 
of  money  in  hand  paid,  may  be  shown 
by  parol  to  have  consisted,  partly  of 
money  in  hand  paid,  and  partly  the 
pa3'.ment  of  certain  debts  due  from  the 
grantor  to  third  persons.  Hair  v.  I^it- 
tle,  28  Ala.  236. 

241.  And  when  a  deed  purports  to 
have  been  made,  not  only  in  considera- 
tion of  natural  love  and  affection,  but 
also  "for  divers  other  good  considera- 
tions," which  are  not  specified,  parol 
evidence  is  admissible,  to  show  what 
the  other  considerq,tions  were.  John- 
son V.  Boyles,  26  Ala.  576. 

3.  Exception  as  to  Ambiguities. 

242.  Parol  evidence  is  admissible, 
to  explain  the  meaning  of  a  term, 
used  in  a  written  contract  complete 
in  itself,  which  the  court  cannot  con- 
strue without  the  aid  of  such  evidence. 
Drake  v.  Goree,  22  Ala.  409. 


Part  IY.] 


EVIDENCE. 


GOl 


243.  Semhle,  tliat  it  is  admissible, 
"when  land  is  conveyed  by  deed  to  a 
partiieislup,  to  show  tlie  names  of  the 
partners  composin<^  tlie  firm.  Lindsay 
V.  Hnkc  ^  Abernathij, 21  Ala.  542. 

244.  It  is  also  admissible,  to  fix  the 
boundaries  of  lands  sold  under  an  or- 
der of  the  orplians'  court,  accordinj^ 
to  the  data  furnished  by  the  commis- 
sioners' deed,  so  as  to  identify  the 
lands  therein  described,  and  thus 
avoid  the  effect  of  indefiniteness  and 
discrepancies  in  the  description  con- 
toined  in  the  petition  and  order  of  sale. 
Doe  d.  Saltonstall  and  Wife  v.  Riley  ^ 
Dawson,  28  Ala.  1(34. 

245.  Where  the  date  of  an  attach- 
ment is  illegible,  on  account  of  two 
figures  having,  been  apparently  vprit- 
ten  and  blended  together,  tlie  testi- 
mony of  the  clerk  who  issued  it  is 
admissible,  in  connection  with  it,  to 
show  that  a  wrong  date  had  been  first 
written  by  an  attorney,  and  that  he 
had  corrected  it.  GoUUmith,  Forchei- 
mer  Cf  Co.  v.  Picard,  27  Ala.  142. 

246.  Evidence  of  a  custom  is  admis- 
•     sible,  to  show  that  provincialisms,  and 

technicalities  of  science  and  commerce, 
have  acquired  a  known,  fixed,  and 
definite  meaning,  different  from  their 
ordinary  import ;  or,  where  sucli  tech- 
nicalities, unexplained,  are  susceptible 
of  two  or  more  reasonable  construc- 
tions. Barlovj  v.  Larnhert,  28  Ala. 
704. 

247.  Whether  parol  evidence  is  ad- 
missible, to  apply  and  identify  the 
reference  of  the  words  "foregoing  in- 
strument," as  used  in  a  justice's  certi- 
ficate of  the  wife's  examination  and 
acknowledgment,  written  on  a  sheet 
of  paper  containing  both  a  relinquish- 
ment of  dower  by  the  wife  and  a  deed 
signed  by  husband  and  wife,  quxre  7 
If  admissible,  it  may  be  received 
at  law.  McBryde's  Heirs  v.  Wilkinson, 
29  Ala.  662. 

4.  Exception  as  to  Fraud. 

248.  If  a  material  part  of  a  written 
instrument  has  been  inserted  by  fraud 
on  tlie  part  of  one  of  tlie  parties,  this 
forms  an  exception  to  the  general  rule, 
and  parol  evidence  is  admissible  to 
establish  the  fact.  Waddell  v.  Glassell, 
18  Ala.  561. 

249.  In  an  action    on  the  case  for 


fraud  and  deceit  in  tlie  yjiirchaso  of  a 
slave,  although  the  consideration  is 
stated  in  the  bill  of  sale  to  be  a  cer- 
tain sum  of^noney,  parol  evidence  may 
be  received,  to  show  that  the  jjurcha- 
scr,  at  the  time  of  the  sale,  also  j)rom- 
ised  to  carry  the  slave  out  of  the 
State.     Dixon  v.  Barclay,  22  Ala.  370. 

250.  The  general  rule,  which  re- 
quires some  matter  of  record,  entry, 
or  memorandum  in  the  handwriting  of 
the  judge,  to  authorize  an  amendment 
of  the  record  nunc  pro  tunc,  does  not 
apply  to  cases  in  which  the  entry  is 
impeached  for  fraud.  Dunham  v.  Rob- 
erts, 28  Ala.  286. 

5.  Other  Exceptions. 

251.  When  a  written  instrument,  if 
produced,  would  not  be  competent 
evidence  of  the  fact  to  which  it  re- 
lates, parol  evidence  of  the  same  fact 
may  be  received.  Sparks  v.  Rawls,  17 
Ala.  211. 

252.  In  assumpsit  to  recover  the 
discount  on  depreciated  bank-notes, 
received  by  plaintiff  from  defendant 
on  a  settlement  of  accounts  had  be- 
tween them,  parol  evidence  is  admis- 
sible, to  show  that  defendant,  at  the 
time  of  the  settlement,  promised  to 
pay  the  discount,  although  he  gave 
his  due  bill  for  the  balance  found 
against  him  estimating  them  at  par. 
Mills  V.  Geron,  22  Ala.  669. 

253.  In  an  action  on  a  promissory 
note,  by  the  payee  against  a  surety  who 
signed  as  co-maker  with  his  principal, 
defendant  having  introduced  evidence, 
for  the  purpose  of  showing  a  partial 
failure  of  consideration,  that  the  note 
was  given  for  the  amount  of  a  book 
account  due  from  his  principal  to 
plaintiff,  which  was  secured  by  a 
mortgage  purporting  on  its  face  to 
secure  the  amount  of  the  debt  then 
due  ;  that,  after  the  execution  of  the 
note  and  mortgage,  the  amount  of  this 
debt  became  a  material  question,  in  a 
certain  suit  in  which  plaintiff  was  ex- 
amined as  a  witness  ;  and  that,  on  his 
examination  as  a  witness  in  said  suit, 
he  could  only  prove  a  portion  of 
the  items  embraced  in  the  account, — 
held,  that  plaintiff'  might,  as  rebutting 
evidence,  introduce  parol  probf  of 
other  items  in  the  account, for  articles 
sold  after  the  execution  of  the  mort- 
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gai^e,  but  before  the  date  of  the  note. 
Wrifrht  V.  Boiling,  27  Ala.  2.59. 

2.5-4.  In  ait  action  on  a  promissory 
note,  bearing  date  on  Sunda}',  it  may 
be  8ho\V  by  parol  to  have  been  execu- 
ted and  delivered  on  a  different  day. 
Aldri'lqe  v.  Branch  Bank  at  Decatur,  17 
Ala.  45. 

255.  Parol  evidence  is  also  admissi- 
ble, to  show  the  intention  of  the  par- 
ties, at  the  time  the  contract  was 
entered  into,  with  regard  to  their 
relations  and  several  liabilities  among 
themselves.  Branch  Bank  at  Mobile 
V.  Coleman,  20  Ala.  140. 

256.  Semble,  that  it  is  also  admissi- 
ble, to  show  that  a  conditional  note 
was  signed  by  the  maker  with  the 
distinct  admission,  on  the  part  of  tlie 
payee,  that  it  did  not  contain  the  terras 
of  their  agreement,  and  that  another 
instrument  should  be  afterwards  exe- 
cuted truly  expressing  their  contract. 
Hopper  V.  Eiland,  21  Ala.  714. 

.257.  Evidence  of  a  custom  is  also 
admissible,  to  add  new  terms  to  a 
Contract,  as  to  which  the  writing  itself 
is  silent.  Ala.  (5*  Tenn.  Rivers  Railroad 
Co.  V.  Kidd,  29  Ala.  221. 

258.  Where  a  written  instrument  is 
incomplete  on  its  face,  parol  evidence 
may  be  received,  to  prove  the  entire 
contract ;  but  the  parts  thus  added 
must  not  be  inconsistent  with  or  re- 
pugnant to  the  -writing.  West  ^-  West 
V.  Kelly's  Executors,  19  Ala.  353. 

259.  It  is  also  admissible,  to  identi- 
fy a  demand  secured  by  deed  of  trust, 
in  which  it.is  described  as  consisting 
of  one  note,  when'  in  fact  it  consists  of 
two.     Morrison  v.  Taylor,  21  Ala.  779. 

2G0.  Also,  to  show  that  a  bill  of  la- 
ding is  the  contract  of  other  persons 
than  him  in  whose  name  it  is  execu- 
ted.    McTyer  v.  Steele,  26  Ala.  487. 

261.  Altiiough  a  promissory  note, 
executed  by  a  child  to  his  father,  is, 
ofitself,  no  evidence  of  an  advance- 
ment ;  yet,  parol  evidence  is  admissi- 
ble, to  show  a  subsequent  agreement 
between  the  parties,  by  which  the 
father  parted  with  all  interest  in  the 
irioney  secured  by  the  note,  as  an  ad- 
vancement to  the  child.  Grey's  Heirs 
V.  Grey's  Adm'rs,  22  Ala.  233. 

202.  Parol  evidence  is  also  admissi- 
ble, to  show  that  a  subsequent  ad- 
vancement by  a  testator  was  intended 
as  a  satisfaction,  either  in  whole  or  in 


part,  of  a  previous  provision  by  will ; 
and  whenever  such  evidence  is  ad- 
mitted for  that  purpose,  it  may  be  re- 
butted by  similar  evidence.  May's 
Heirs  v.  May's  Adm'r,  28  Ala.  141. 

263.  In  the  construction  of  a  will, 
it  is  permissible  to  look  at  the  condi- 
tion of  the  testator's  faimily.  Moore's 
Executors  v.  Moore's  Distributees,  18 
Ala.  242  ;  Travis  v.  Morrison  and  Wife, 
28  Ala.  494. 

264.  In  the  construction  of  deeds  or 
other  written  contracts,  it  is  permissi- 
ble to  look  at  the  situation  and  rela- 
tive position  of  the  parties.  Strong 
Gregory,  19  Ala.  146  ;  Mitchell  v.  Gates, 
23  Ala.  438  ;  Pollard  v.'Maddox,  28  Ala. 
321. 

265.  It  is  also  admissible  to  show  a 
mistake  in  the  registration  of  a  lost 
deed.  Harvey  and  Wife  v.  Thorpe,  28 
Ala.  250. 

266.  It  is  admissible,  in  equity,  to 
show  that  a  deed,  absolute  on  its  face, 
was  intended  as  a  trust  or  mortgage. 
Bryan  ^  MtPhail  v.  Cowart,  21  Ala.  92  ; 
Locke's  Executor  v.  Palmer,  26  Ala.  312  ; 
Brantley  v.  West,  27  Ala.  542  ;  West  and 
Wifev.  Hendrix,  28  Ala.  226  ;  Edmond- 
son  V.  Welsh  and  Wife,  27  Ala.  578 ; 
Parish  v.  Gates,  29  Ala.  254. 

267.  It  is  also  admissible,  to  show 
that  a  particular  matter,  as  to  which  a 
record  is  silent,  though  the  issue  was 
broad  enough  to  cover  it,  actually 
arose  and  was  determined.  Chamber- 
lain V.  Gaillard,  26  Ala  504 ;  Strother's 
Adm'r  v.  Butler,  17  Ala.  733. 

268.  And  to  show  that  a  person, 
who  was  no  party  to  the  record,  was 
the  real  party  in  interest,  employed 
counsel  to  defend  it,  and  set  up  his 
own  title  through  his  bailee,  who  was 
the  nominal  defendant.  Tarleton  Sf 
Pollard  V.  Johnson,  25  Ala.  300. 

269.  And  to  show  that  an  indict- 
ment and  civil  action,  both  pending, 
are  founded  on  the  same  transaction. 
Blackburn  v.  Minter,  22'Ala.  613. 

270.  And,  where  the  validity  of  a 
sale,  made  under  an  order  of  the 
orphans'  court,  is  collaterally  im- 
peached, to  show  the  death  of  the 
sheriff,  who,  ex  officio,  was  the  previ- 
ous administrator,  as  a  jurisdictional 
fact  on  which  the  court  acted  in  ap- 
pointing his  successor.  Doe  d.  Saltan- 
stall  and  Wife  v.  Rileii  k  Dawson,  28 
Ala.  164.  ^ 
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271.  And,  where  the  record  sliows 
that  issue  was  johied  on  several  pleas, 
and  that  the  jury  returned  a  f^eneral 
verdict  for  the  defendant,  to  show  on 
what  plea  the  cause  was  decided. 
Young  V.  Fuller,  29  Ala.  464. " 

XL  Parties. 

1.  Admissibility  of  Declarations. 

272.  A  party's  own  declarations  are 
not  admissible  evidence  for  him, 
unless  they  constitute  a  part  of  the 
res  gestcB.  Martin  v.  Williams,  18  Ala. 
190  ;  Tomkies  v.  Reynolds,  17  Ala.  109  ; 
Thompson  V.  Mawhinney  ^  Smith,  17 
Ala.  362  ;  Hooper  v.  Edwards,  20  Ala. 
528. 

273.  In  case  for  a  malicious  prose- 
cution, the  defendant  may  prove,  as 
evidence  of  probable  cause,  what  he 
or  his  wife  swore  on  the  preliminary 
examination  before  the  committing 
magistrate.  Gardner  v.  Randolph,  18 
Ala.  685. 

274.  In     a     statutory     proceeding 
•  against  a  tax-collector  and  his  sureties, 

for  his  failure  to  pay  over  county  tax- 
es, his  answer  to  a  bill  of  discovery, 
filed  by  his  sureties  against  him  and 
the  county  treasurer,  is  not  admissible 
evidence  for  the  sureties.  Boring  v. 
miliams,l1  Ala.  510. 

275.  In  an  action  for  a  breach  of 
warranty  of  the  soundness  of  a  slave, 
plaintiff  cannot  be  allowed  to  prove 
that,  during  the  year  next'  preceding 
the  trial,  he  allowed  a  third  person  to 
have  the  slave's  services  gratuitously. 
Gingles  v.  Caldwell,  21  Ala.  444. 

276.  When  a  party's  declarations  or 
admissions  are  offered  in  evidence 
against  him,  he  cannot  be  allowed  to 
introduce  proof  of  counter  declara- 
tions made  at  another  time.  Roberts 
V.  Irawick,  22  Ala.  490  ;  Pearsall  v.  Mc- 
Cartney, 28  Ala.  110. 

277.  In  assumpsit  by  husband  and 
wife,  against  the  executors  of  the 
wife's  father,  on  an  alleged  indebted- 
ness of  the  testator  to  the  wife,  plain- 
tiffs having  introduced  evidence  of 
the  testator's  declarations,  as  to  his 
intention  to  give  to  each  one  of  his 
daughters  the  same  amount  of  proper- 
ty, and  of  the  amount  given  to  the 
others,— held,  that  a  memorandum  book, 
iu  the  handwriting  of  the  testator,  con- 


taining entries  made  by  him  a  few 
days  before  his  death,  ami  purporting 
to  give  a  list  of  all  the  debts  owing  by 
him,  was  not  admissible  evidence  for 
tlie  defendants.  Harrison's  Executors 
V.  Cordle  and  Wife,  22  Ala.  457. 

278.  In  an  action  on  a  mercantile 
account,  plaintiff's  books  are  not  ad- 
missible evidence  for  him,  except  by 
the  defendant's  consent.  Godbold  v. 
Blair  ^  Co.,  27  Ala.  592. 

279.  The  original  entries  in  a  phy- 
sician's books  are  competent  evidence 
for  him,  (Code,  §  2298,)  to  prove  the 
items  of  his  account  for  medicines 
furnished  and  administered  to  his 
patients  in  the  course  of  his  practice  ; 
but  the  value  of  the  medicines,  as  well 
as  of  the  active  services  reTidered, 
must  be  otherwise  proved.  Richard- 
son V.  Donnan's  Executrix,  28  Ala.  679. 

2.  Examination  under  Statutes. 

280.  In  an  appeal  case  from  a  justice's 
court,  the  amount  in  controversy  be- 
ing less  than  ^20,  the  defendant  is  not 
deprived  of  the  right  to  testify  by  the 
plaiiitiff's  failure  to  be  present  at  the 
trial.     Wheeler  v.  Stockdale,  22  Ala.  658. 

281.  In  such  case,  both  parties  being 
competent  witnesses  for  every  pur- 
pose, it  is  discretionary  with  the  court 
to  permit  the  plaintiff  to  be  re- 
examined for  the  purpose  of  rebutting 
the  testimony  of  one  of  the  defendant's 
witnesses.  Stein  v.  McArdle  5f  Waters, 
24  Ala.  344. 

282.  AVhen  the  plaintiff  seeks  to 
establish  ''the  correctness  of  his  de- 
mand" hy  his  own  oath,  (Code,  |  2313,) 
he  must  not  onlj'  state  facts  which,  if 
proved  by  other  witnesses,  would 
make  out  a  prima-facie  case  of  indebt- 
edness to  him  on  the  part  of  the  de- 
fendant,, but  must  also  swear  to  the 
fact  of  nonpaj'ment ;  and,  if  he  fails 
to  do  this,  it  is  not  erroneous  to  ex- 
clude from  the  jury  all  his  testimony. 
Jordan  v.  Owen,  27  Ala.  152. 

283.  In  a  bastardy  proceeding,  (Code, 
g  3807.)  the  mother  and  putative  father 
of  the  child  both  being  examined  on 
tlie  trial,  their  testimony  must  be 
weighed  by  the  Jury  like  that  of  other 
witnesses.  Satterwhite  v.  The  State, 
28  Ala.  65. 

As  to  interrogatories  in  aid  of  dis- 
cover}', vide  supra,  73-83. 
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XII.  Presu.mptioxs. 
1.  Continued  Existence  of  Fact. 

284.  Wlicn  a  person,  offered  as  a 
witness  for  an  incorporated  company, 
is  shown  to  liave  been  one  of  its 
8tockl)olders  three  years  before  the 
trial,  it  will  be  presumed  that  he  con- 
tinued to  be  a  stockliolder  at  the  time 
of  the  trial.  Montsomerii  ^  IVetumpka 
Plank  Road  Co.  v.  Webb,  27  Ala.  618. 

285.  In  an  action  against  the  father, 
for  goods  furnished  to  his  minor  son 
■while  at  school,  the  son's  authority  to 
bind  his  father  by  such  contracts  be- 
ing once  shown  to  exist,  the  lapse  of 
fifteen  months  is  not  sufficient  to  over- 
come the  presumption  of  the  continu- 
ance of  that  authority,  when  it  ap- 
pears that  the  son  was  absent  from 
the  place  during  all  that  time.  Mc- 
Kenzie  v.  Stevens,  19  Ala.  691. 

286.  On  the  settlement  of  a  guar- 
dian's accounts  in  the  probate  court, 
his  receipt  of  money  at  a  particular 
time  being  sJiown,  and  there  being 
no  evidence  whatever  of  an}^  dispo- 
sition having  been  made  of  it,  it  is  a 
question  for  the  jury  whether  it  con- 
tinued in  his  possession  untjl  a  par- 
ticidar  subsequent  time  ;  but,  when 
there  is  also  evidence  tending  to  show 
thai  he  had  used  it  prior  to  that  sub- 
sequent time,  such  presumption  can- 
not be  indulged  for  the  purpose  of 
charging  a  surety  with  it.  Williams 
and  Wife  v.  Harrison,  19  Ala.  277. 

287.  Issue  being  joined  on  a  repli- 
cation to  the  statute  of  limitations,  proof 
of  the  non-residence  of  the  defendant 
at  the  time  the  contract  was  made, 
or  the  cause  of  action  accrued,  raises 
the  presumption  of  his  continued  ab- 
sence from  the  State,  and  throws  on 
him  the  onus  of  showing  when  it  ceas- 
ed.    State  Bank  v.  Seaivell,  18  Ala.  616. 

288.  A  domicile,  once  acquired,  is 
presumed  to  continue  until  a  new  one 
is  gained.  Gloter  v.  Glover,  18  Ala. 
367. 

289.  The  presumption  of  the  loss  of 
a  written  instrument,  being  once 
established  by  proof  of  proper  search 
for  it,  will  continue  until  some  evi- 
dence is  adduced  of  its  having  been 
since  found.  Foe  v.  Dorrah,  20  Ala. 
288. 

290.  A    deposition,     taken    twelve 


days  before  the  trial,  on  the  ground  of 
sickness  and  general  infirmit}',  may 
be  read  in  evidence,  when  there  is  no 
evidence  that  the  witness  has  since 
recovered.  Worthii,  Brown  ^  Co.  v. 
Patterson,  20  Ala.  l'r2. 

2.  From  Lapse  of  Time. 

291.  By  analogy  to.  the  principles 
of  the  common  law,  which  presumed 
the  satisfaction  of  a  judgment  after 
the  expiration  of  twenty  years,  tho 
presumption  of  payment  arises  in  fa- 
vor of  an  executor  or  administrator, 
if  the  parties  interested  in  the  estate 
allow  that  period  to  elapse,  from  the 
time  when  they  might  have  called 
him  to  a  settlement,  without  taking 
any  steps  to  compel  a  settlement. 
Rhodes  v.  Turner  and  Wife,  21  Ala. 
210. 

292.  When  an  order  of  sale,  made 
by  the  orphans' court,  does  not  appear 
on  its  face  to  have  been  granted  on 
the  application  of  the  administrator, 
that  fact  will  be  presumed  after  the 
lapse  of  twenty  years.  Lay's  Execu- 
tor V.  Lawson's  Adm'r,  23  Ala.  377. 

293.  Where  tlie  record  shows  an 
irregular  final  settlement  of  an  estate, 
it  will  be  presumed,  after  the  lapse  of 
twenty  j'ears,  that  the  necessary  no- 
tices were  given,  and  that  the  parties 
interested  were  present.  Barnett's 
Executor  v.  Tarrence,  23  Ala.  463. 

294.  The  legal  appointment  and 
qualification  of  an  executrix  may  be 
presumed,  after  the  lapse  of  twenty 
3'ears,  from  the  existence  and  produc- 
tion of  the  will  and  its  probate ;  an 
inventory  and  appraisement  of  the 
estate,  purporting  on  its  face  to  h&ve 
beemnade  under  the  authority  and 
sanction  of  the  court ;  and  proof  that 
the  executrix  acted  as  such,  from  the 
testator's  death  until  her  own,  paid 
the  debts  of  the  estate,  kept  the  prop- 
erty together  iinder  the  will,  and  ex- 
ercised ownership  and  control  over 
it ;  that  the  heirs  and  legatees  acqui- 
esced in  her  acts  with  reference  to 
the  property  for  more  than  twenty 
3'ears  ;  and  that  the  records  of  the 
probate  court  of  the  county,  for  a 
series  of  years  about  that  time,  were 
loosely  kept.  Gantfs  Adm'r  v.  Phil- 
lips. 23  Ala.  27.0. 

295.  A  judgment,  rendered   by   a 
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justice  of  the  peace  before  tlic  adop- 
tion of  tlie  Code,  ujion  wliicli  an  exe- 
cution was  issued  witliiii  a  yea-r,  and 
returned  "no  property  found,"  is  not 
presumed  satisfied  after  tlie  lapse  of 
more  tlian  ten  years  witliout  the  issue 
of  another  execution.  Shelleijv.  Graves, 
29  Ala.  385. 

29G.  Where  a  mortgage,  given  to  se- 
cure an  accommodation  endorser  in 
bank,  became  forfeited  in  1838,  while 
the  bank  debt  was  extended,  "from 
time  to  time,  until  1842,  and  reduced 
to  judgment  in  1843  ;  the  balance  due 
on  the  judgment  being  paid  by  the 
mortgagee  in  January,  1845, — keld, 
that  the  mortgage  debt  could  not  be 
presumed  satisfied,  at  least  until  the 
expiration  of  six  years  from  the  time 
of  this  payment.  Boyd  v.  Beck,  29 
Ala.  703. 

297.  A  deed,  more  than  thirty  years 
old,  and  having  nothing  suspicious 
about  it,  is  presumed  to  be  genuine, 
without  express  proof;  and,  when 
found  in  the  proper  custody,  and  cor- 
roborated hy  enjoyment  under  it,  or 
by  other  equivalent  explanatory  evi- 
dence, is  allowed  to  prove  itself.  Car- 
ter V.  Doe  d.  Chaudron,  21  Ala.  72. 

298.  Where  defendant  shows  a  let- 
ter from  plaintiff's  ancestor,  directing 
his  agent  to  close  a  bargain  for  the 
sale  of  land  ;  a  deed  thereupon  exe- 
cuted b}'  the  agent,  in  his  own  name, 
to  defendant's  vendor,  and  an  uninter- 
rupted possession  of  twenty-eight 
years, — the  court  may  instruct  the  ju- 
ry, that  they  may  presume  a  convey- 
ance from  plaintiff's  ancestor,  either  to 
the  agent,  or  to  the  purchaser.  Harvey 
and  Wife  v.  Thorpe,  28  Ala.  250. 

3.  Other  Cases. 

299.  When  two  p'ersons  account  to- 
gether, and  one  gives  his  note  or  due 
bill  for  the  balance  found  against 
him,  the  legal  presurtiption  is  that  this 
balance  is  the  true  one  ;  but  this  pre- 
sumption may  be  rebutted,  by  proof 
that  the  balance  was  struck  on  a  par- 
tial accounting.  Mills  v.  Geron,  22 
Ala.  669. 

300.  Where  a  receipt  for  a  claim 
on  a  third  person  states  that  the  claim 
is  to  be  placed  to  the  credit  of  a  cer- 
tain judgment,  the  presumption  is 
that  the  claim  is  received  as  an  abso- 


lute payment  of  the  judgment,  pro 
tanto ;  and  this  j)rcsiHnption  is  not  re- 
butted, l)y  jjroof  that  such  tliird  jicr- 
son  was  insolvent  at  the  time,  and 
tliat  no  portion  of  the  claim  could 
have  been  collected  from  him.  Pharis 
V.  Leachman,  20  Ala.  662. 

301.  A  receipt  is  evidence,  on  proof 
of  the  signature  and  death  of  the  per- 
son by  whom  it  was  given,  both  of 
the  fact  of  payment,  and  of  the  person 
by  whom  it  was  made.  Upson  v.  Rai- 
ford,  29  Ala.  288. 

302.  A  receipt,  signed  by  a  duly 
authorized  agent  of  the  creditor,  in  con- 
nection with  proof  his  signature,  and 
of  the  removal  of  both  princi|)al  and 
agent  from  the  State,  is  presumptive 
evidenccf  of  the  payment,  on  the  set- 
tlement of  an  administrator's  accounts. 
McCreliss'  Distributees  v.  Hinlde,\.~  W^,. 
459. 

303.  But  the  mere  production  of  a 
receipt,  purporting  to  be  signed  by 
the  creditor,  without  proof  of  the  sig- 
nature or  the  validity  of  a  debt,  is  not 
siifticient  to  authorize  the  allowance 
of  a  credit  for  the  payment.  Gaunt 
and  Wife  v.  Tucker's  Executors,  18  Ala. 
27. 

304.  Where  a  receipt  bears  date 
five  days  anterior  to  a  note,  and  is  for 
a  different  amount,  the  court  cannot, 
in  the  absence  of  evidence  explaining 
the  incongruities,  infer  that  they  were 
given  for  the  same  debt.  HoUings- 
worth  V.  Martin,  23  Ala.  591. 

305.  On  settlement  of  partnership 
accounts,  the  books  of  the  firm,  to 
which  all  the  partners  have  had  free 
access,  are  admissible  evidence  for 
antl  against  each  partner,  and  the  en- 
tries therein  must  be  presumed  cor- 
rect. Desha  (.5'  Sheppard  v.  Smith.  20 
Ala.  747. 

306.  A  note,  on  whicli  suit  is  brought 
in  the  name  of  the  paj'ee  for  the  use 
of  another  person,  imports  a  consid- 
eration, unless  its  execution  is  denied 
by  a  sworn  plea  ;  and  this  presump- 
tion is  not  repelled,  by  showing  that 
the  paj'ee  "never  was  the  owner  of 
the  note,  and  never  put  it  in  ch-cula- 
tion,  nor  authorized  it  to  be  done." 
Birdv.  Wooley  .23  Ala.  717. 

307.  An  instrument  under  seal,  whicli 
is  set  up  as  a  defense,  does  not  im- 
port a  consideration.  Keep  v.  Kelly  tV 
Levin,  29  Ala.  322. 
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308.  A  promissory  note,  executed 
by  a  child  to  his  fatlier,  is  not,  of  itself, 
evidence  of  an  advancement.  Grey's 
Heirs  V.  Greifs  Adm'rs,  22  Ala.  233. 

309.  But  the  receipt  of  either  money 
or  property  by  a  child,  from  its  father, 
is  presumptive  evidence  of  an  ad- 
vancement, unless  such  presumption 
is  repelled  by  the  nature  of  the  prop- 
erty, or  by  some  other  circumstances 
showing  that  it  could  not  have  been 
so  intended.  Smith  v.  Smith's  Adm'rs, 
21  Ala.  761. 

310.  Slaves,  sent  by  a  father  to  his 
daughter's  house  on  her  marriage,  are 
presumed  to  be  intended  as  a  gift,  or 
advancement,  unless  a  different  inten- 
tion is  expressed  at  the  time.  tVil- 
liams  V.  Maidl,  20  Ala.  721 ;  'Burnett  v. 
Branch  Bank  at  Mobile,  22  Ala.  642  ; 
Rumbbj  V.  Stainton  and  Wife,  24  Ala. 712. 

311.  The  saine  presumption  arises, 
but  is  not  so  strong,  in  case  of  a 
daughter  who  has  been  long  married. 
Merriweather  v.  Eames,  17  Ala.  330. 

312.  Such  presumption  is  rebutted, 
by  proof  of  animderstanding  between 
the  father  and  his  son-in-law,  that  the 
slaves  were  intended  for  the  wife,  and 
would  be  secured  by  deed  of  trust  to 
her  and  her  children.  Gunnv. Barrow, 
17  Ala.  743. 

313.  The  husband's  continuous  pos- 
session, for  five  years,  of  slaves  placed 
in  his  posssesion  by  his  father-in-law, 
raises  the  presuption  of  a  gift,  unless 
rebutted  by  satisfactory  evidence. 
Pharis  v.  Leachman,  20  Ala.  662. 

.  314.  Possession  is  presumptive  evi- 
dence of  ownership.  Sparks  v.  Rawls, 
17  Ala.  211  ;  Whitsett,  Garner  ^  Co.  v. 
Slater,  23  Ala.  626  ;  Governor  v.  Camp- 
bell,11  Ala.  566. 

31.5.  Where  two  persons  are  in  the 
joint  possession  of  property,  the  law 
will  refer  the  possession  to  him  alone 
who  has  the  title.  Governor  v.  Camp- 
bell, 17  Ala.  566. 

316.  When  slaves  go  into  the  pos- 
session of  the  father,  under  a  gift  to 
his  minor  children,  who  reside  with 
him,  his  possession  will  be  referred 
to  their  title.  3'IcCou  v.  Odom,20  Ala. 
502. 

317.  The  possession  of  husband  and 
wife,  nrlTler  a  gift  to  the  separate  use 
of  the  wife,  will  be  referred  to  her 
title.  Miclian  and  Wife  c.  Wt/att,  21 
Ala.  813. 


318.  When  a  deed  is  made  to  two 
persons  jointly,  the  presumption  is 
that  tliey  are  equally  interested.  Long 
V.  3IcDdagald's  Adm'r,  23  Ala.  413. 

319.  A  party  found  in  possession  of 
land,  without  any  evidence  of  title  or 
adverse  claim,  will  be  presumed  to 
hold  in  subordination  to  a  prior  occu- 
pant, who  is  shown  to  have  exercised 
acts  of  ownership.  McCall  v.  Doe  d. 
Pryor,  17  Ala.  533. 

320.  A  defendant  in  trover,  who 
fails  to  give  any  account  of  the  man- 
ner in  which  he  acquired  the  proper- 
ty, will  be  presumed  to  hold  it  from 
or  under  the  person  who  is  shown  to 
have  last  had  the  possession.  Barnes  , 
^  Barnes  v.  Mohley,  21  Ala.  232. 

321.  The  fact  that  the  items  of  an 
account  are  not  chaged  in  the  order 
of  their  dates,  does  not  raise  any  legal 
presumption  against  its  correctness. 
Ross  V,  Pearson,  21  Ala.  473. 

322.  The  fact  that  a  note,  taken  by 
the  trustees  of  a  bank  in  process  of 
liqiiidation,  is  made  "negotiable  and 
payable  at  said  bank,"  does  not  raise  • 
a  legal  presumption  that  it  was  dis- 
counted, instead  of  being  taken  in  • 
settlement  of  a  debt  due.  Savage  ^ 
Darrington  v.  Walshe  ^  Emanuel,  26 
Ala.  619. 

323.  When  two  persons  sign  their 
names  to  a  note,  they  will  be  presumed 
to  be  joint  makers.  Johnson  and  Wife 
V.  King,  20  Ala.  270  ;  Camp  v.  Dill,  27 
Ala.  553. 

324.  If  a  married  woman,  having  a 
separate  personal  estate,  gives  her 
written  obligation  for  the  jiaj'raent  of 
monej^  it  will  be  presumed  that  she 
thereby  intended  to  charge  that  estate. 
Ozley  V.  Ikelkeimer,  26  Ala.  332. 

325.  If  the  husband  conveys  proper- 
ty to  the  wife,  or  agrees  to  settle  it 
on  h«r,  it  will  be  presumed  to  be  in- 
tended for  her  separate  use.  Andrews 
v.,  Andrews,  28  Ala.  432  ;  McWilliamsv, 
Ramsey,  23  Ala.  813  ;  Williams  v.  Maidl, 
20  Ala.  720. 

326.  Proof  of  filiation  raises  the 
presumption  of  legitimacy,  except 
when  the  evidence  by  which   filiation 

is  established  also  proves  illegitimacy.    ^ 
Weatherford   v.    Weatherford,   20    Ala. 
548. 

327.  Proof  of  cohabitation  raises 
the  presumption  of  an  actual  marriage  ; 
but  this  presumption  is  rebutted,  by 
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proof  of  a  subsequent  permanent  Repa- 
ration between  the  parties,  without 
any  apparent  cause,  and  tiie  marriage 
of  one  of  them  within  a  short  time 
afterwards.     lb. 

328.  In  this  State,  the  presumption 
of  slavery  arises  from  color  indicating 
African  descent.  Field  v.  Walker,  17 
Ala.  80  ;  Becton  v.  Ferguson,  22  Ala.  .599. 

329.  But  this  presumption  may  be 
rebutted  otherwise  than  by  proof  of 
emancipation.  Becton  v.  Ferguso7i,  Til 
Ala.  599. 

330.  In  an  action  for  a  breach  of 
warranty  of  the  soundness  of  a  slave, 
plaintiff  having  examined  as  a  witness 
a  physician  who  had  been  practicing 
eleven  or  twelve  years,  and  who  had 
given  the  slave  a  thorough  examina- 
tion, his  failure  to  call  also  another 
physician,  who  had  been  practicing 
seventeen  or  eighteen  years,  and  who 
had  been  attending  on  the  slave  a 
short  while  before  the  other  was  call- 
ed in,  but  had  removed  to  an  adjoin- 
ing county,  does  not  justify  any  infer- 
ence against  him.  Patton  If  Burgen  v. 
Rambo,  20  Ala.  485. 

331.  If  a  plaintiff  in  equity,  seeking 
to  have  an  absolute  deed  declared  a 
mortgage,  fails  to  examine  the  subscrib- 
ing witnesses  to  the  deed,  to  prove 
■what  transpired  at  the  time  of  its  exe- 

-  cution,  the  fair  presumption  is,  ithat 
their  testimony  would  militate  against 
him  ;  and  such  failure  casts  a  shade  of 
suspicion  on  his  cause,  which  will  in- 
duce the  court  to  regard  with  greater 

•jealousy,  and  examine  with  stricter 
scrutiny,  the  less  convincing  proof  on 
which  he  relies.  Bryan  ^  McPhail  v. 
Coicart,  21  Ala.  92. 

332.  The  fact  that  a  witness,  whose 
deposition  is  taken  on  interrogatories, 
fails  to  produce  a  letter  which  he  is 
required  to  attach  to  his  answers,  does 
not  justify  any  inference  prejudicial 
to  the  party  by  whom  his  deposition 
was  taken.  Jewell  v.  Center  ^  Co.,  25 
Ala. 498. 

333.  The  relation  of  landlord  and 
tenant  may  be  presumed  from  the 
conduct  of  the  parties  towards  each 
other,  and  with  reference  to  the  lands 
which  are  the  subject  of  the  rent. 
Rainey  v.  Capps,  22  Ala.  288. 

334.  An  attorney  will  be  presumed 
to  have  read  a  declaration,  to  which 
pleas  are  tiled  in  the  name  of  the  firm 


of  which  he  18   a  partner.    Par  sous  v. 
Boyd,  20  Ala.  112. 

335.  When  the  record  of  the  pro- 
ceedings of  the  corporate  authorities 
of  a  city,  relative  to  the  assessment  of 
taxes  and  the  other  matters  connected 
with  a  sale,  docs  not  show  that  a  meet- 
ing of  the  board  of  assessors  was  held, 
as  required  by  the  charter,  for  tlie  pur- 
pose of  sanctioning  and  correcting  the 
assessment,  tlie  fact  that  such  meet- 
ing was  held  cannot  be  presumed 
from  the  mere  advertisement  of  the 
mayor  calling  it,  nor  from  tlie  fact 
that  a  sale  of  certain  taxable  property, 
assessed  to  persons  unknown,  was  or- 
dered by  the  city  council.  Parker  v. 
Doe  d.  Burgen  ^  Pearsall,  20  Ala.  251. 

336.  The  fact  that  a  person  is  fre- 
quently seen  purchasing  groceries 
from  the  only  grocer  in  the  village, 
does  not  warrant  the  presumption  that 
he  purchased  his  entire  sujjply  from 
him.     Scott  V.  Coxe's  Adrars,  20  Ala.  294. 

337.  An  undisturbed  and  peaceable 
occupancy  of  premises  by  one  of  two 
tenants  in  common,  for  nearly  thirty 
years,  under  an  exclusive  and  notori- 
ous claim  of  title,  without  any  pay- 
ment of  rents  and  profits,  or  any 
acknowledgment  of  the  rights  of  his' 
co-tenant,  raises  the  presumption  of 
an  actual  ouster.     Johnson  v.  Toulmin, 

18  Ala.  50. 

338.  The  mere  fact  that  a  bailee 
claims  the  property,  publicly  and  no- 
toriously, under  an  adverse  title,  does 
not  raise  a  presumption  of  adverse 
possession  against  his  bailor,  unless 
brought  to  tlie  knowledge  of  the  latter. 
Benje  v.  Creagh's  Adm'r,  21  Ala.  151  ; 
Knigkt  V.  Bell,  22  Ala.  198. 

340.  That  a  steamboat  engineer  is 
regularly  licensed,  is  presumptive  evi- 
dence of  his  competency.  IValker  v. 
Boiling,  22  Ala.  294. 

341.  In  case  for  a  malicious  prose- 
cution, the  presumption  of  malice 
arises  from  proof  of  the  want  of  proba 
ble  cause.  Long  v.  Rodgers.  17  Ala. 
540  ;  S.  C,  19  Ala.  321 ;  3Iarslian  v. 
Betner,  17  Ala.  832  ;  Ewing  v.  Sanford, 
21  Ala.  157. 

342.  The  judgment  of  the  magistrate, 
ordering  the  commitment  of  the  ac- 
cused, is  presumptive  evidence  of 
probable    cause.     Ewing  v.   Sanford, 

19  Ala.  605. 

343.  The  dismissal   of  a    chancery 
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snit,  for  want  of  prosecution,  is  pre- 
sumptive evidence  that  a  writ  of 
seizure  therein  sued  out  was  wrong- 
fully obtained.  Zeigler  if  Hall  v.  Da- 
viil',  23  Ala.  127. 

344.  And  that  the  defendant  is  en- 
titled to  recover  back  money  collected 
under  a  decree,  which  was  reversed 
on  error.  Crocker  and  Wife -v.  Clem- 
enfs  Adm'r,  23  Ala.  296. 

34.5.  A  sheriffs  return  on  a  fi.  fa., 
showing  its  levy  on  certain  negroes 
as  the  property  of  the  defendant  there- 
in, raises  the  presun)ption  that  they 
were  liable  to  satisfy  the  writ ;  but, 
when  ruled  for  failing  to  make  the  mo- 
ney, he  may  rebut  this  presumption, 
by  showing  that  they  were  free,  and 
were  discharged  as  such  under  a  writ 
of  habeas  corpus.  Union  Bank  of  Ten- 
nexnee  v.  Benham,  23  Ala.  143. 

346.  It  being  shown  that  the  hus- 
band permitted  his  wife  to  take  her 
children  to  another  State,  and  there 
enter  into  business  for  their  support 
and  maintenance  ;  and  that  he  never 
became  a  resident  of  that  State,  and 
never  asserted  any  claim  to  rights  and 
property  which  the  wife  there  acquir- 
ed by  her  industry, — the  presumption 
arises  that  he  assented  to  her  agency: 
Roland  v.  Logan,  18  Ala.  307, 

347.  Where  it  was  shown  that  the 
wife,  after  her  husband  had  gone. to 
California,  continued  to  carry  on  his 
business,  (a  bakery,)  and  sold  a  part 
of  the  furniture  and  fixtures,  taking 
notes  payable  to  herself,  which  she 
afterwards  transferred, — held,  that 
these  facts  did  not  amount  to  pre- 
sumptive evidence  of  her  agency. 
Kreh^i  V.  O'Gradi/,  23  Ala.  726. 

348.  The  husband's  assent  to  an  ar- 
rangement, entered  into  between  his 
wife  and  her  brothers  and  sisters, 
respecting  the  division  of  their  father's 
estate,  cannot  be  presumed,  in  the 
absence  of  evidence  that  it  was  bene- 
ficial to  him,  or  that  he  assented  to 
or  ratified  it,  or  that  his  wife  was  ac- 
customed to  act  as  his  agent.  Wkif- 
worth  and  Wife  v.  Hart,  22  Ala.  343. 

■  349.  A  payment  by  the  father,  with- 
out objection,  of  an  account  contracted 
by  ills  minor  son  while  attending 
echonl  at  a  distance  from  home,  is 
pr('sum[)tive  evidence  of  the  son's 
authority  thus  to  bind  him  in  future. 
MeKenzie  e.  Stevens,  19  Ala.  691. 


350.  The  presumption  arising  from 
the  face  of  a  title-bond,  conditioned 
that  titles  shall  be  made  so  soon  as  a 
patent  shall  have  been  obtained  from 
the  United  States,  is,  that  the  purchase- 
money  has  been  paid.  Burns  v.  Tay- 
lor, 23  Ala.  255. 

351.  When  a  deed  or  bond  is  found 
in  the  possession  of  the  grantee  or 
obligee,  the  presumption  is  that  it  was 
delivered  to  liim.  Firemen's  Insurance 
Co.  V.  McMillan,  29  Ala.  147. 

352.  It  being  shown  that  a. testator, 
at  the  time  of  his  death,  was  seized 
and  possessed  of  a  large  estate,  con- 
sisting of  both  real  and  personal 
property,  which  went  into  the  hands 
of  his  executor,  who  administered  on 
the  estate  for  nearly  twelve  years, 
and,  at  his  death,  left  a  large  portion 
of  the  assets  unadrainistered, — Jield, 
that  equity  would  presume  the  retain- 
er, and  consequent  extinguishment,  of 
a  debt  due  from  the  testator  to  the 
executor.  Kimball  v.  Moody,  27  Ala. 
130. 

353.  The  mortgagor's  retention  of 
possession,  after  the  law-day  of  the 
mortgage  has  passed,  is  not  presump- 
tive evidence  either  of  fraud  or  of 
payment  of  the  mortgage  debt.  Steele 
V.  Adams,  21  Ala.  534. 

354.  The  retention  of  possession  by 
the  vendor  of  a  chattel,  unexplained, 
is  presumptive  evidence  of  fraud. 
Millard's  Adm'rs  v.  Hall,  24  Ala.  189  ; 
Upson  V.  Raiford,  29  Ala.  188. 

355.  But  this  rule  does  not  apply  to 
public  sales  on  notice.  Montgomery^ 
Executors  v.  Kirksey,  26  Ala.  172. 

356.  A  husband,  in  resisting  the 
probate  of  his  wife's  will,  can  claim 
no  advantage  from  any  obscurity  or 
uncertainty  in  the  secondary  evidence 
adduced  of  the  contents  of  an  ante- 
nuptial agreement  between  him  and 
his  wife,  when  the  paper  produced  by 
him,  on  notice,  is  mate-'ially  different 
from  that  to  which  the  witnesses  de- 
pose, and  there  is  evidence  of  his 
declaration  that  he  had  bui'ned  the 
marriage  contract  :  the  maxim,  that  all 
things  are  to  be  presumed  contra 
spoliatorem,  applies  in  such  case. 
Wells  V.  Bransfnrd,  28  Ala.  200. 

357.  Parties  aie  presumed  to  be  in 
court,  from  the  time  the  original  pro- 
cess is  served,  until  the  final  judg- 
ment.    Yon^  Z7. vBjoxson,  23  Ala.  684. 


Part  IV.] 


EVIDENCE. 


609 


358.  The}'  are  also  presumed  to  know 
when  and  where  the  court  is  to  be 
held.     lb. 

359.  Every  man  is  presumed  to  know 
the  law.     Erwinv.  Hamner,  27  Ala.  29G. 

360.  The  common  law  is  presumed 
to  exist  in  another  State,  except  so 
far  as  it  is  shown  to  have  been  re- 
pealed or  modified  by  statute.  Hinson 
V.  Wall,  20  Ala.  298  ;  ElUs  v.  White,  25 
Ala.  540  ;  Foster  v.  Glazener,  27  Ala. 
391  ;  Reese  v.  Harris,  27  Ala.  301. 

As  to  presumptions  in  favor  of  the 
regularity  of  the  i^roceedings  of  the 
primary  court,  which  the  appellate 
court  will  indulge,  vide  Error  and 
Appeal,  145-172,"'pp.  572-3. 

XIII.  Primary  and  Secondary. 

1.  General  Rule   as   to    Production    of 
Best  Evidence. 

361.  Secondary  evidence  cannot  be 
received,  as  to  the  contents  of  a  deed  or 
other  written  instrument,  until  the  ab- 
sence of  the  instrument  itself  is  satis- 
factorily explained.  Kidd  Sf  Co.  v. 
Cromwell,  Haight  ^  Co.,  17  Ala.  648  ; 
Wiswall  V.  Knevals,  Hall  ^  Townsend,  18 
Ala.  65  ;  Hooks  v.  Smith,  18  Ala.  338  ; 
Yarbrough  v.  Hudson,  19  Ala.  653  ;  Mc- 
Bade  v.  Mead,  18  Ala.  214  ;  Smelser  v. 
Drane,  19  Ala.  245  ;  Boykin,  McRae  ^ 
Foster  v.  Collins,  20  Ala.  230  ;  Allen  v. 
Smith,  22  Ala.  416  ;  Millard's  Adm'rs  v. 
Hall,  24  Ala.  209  ;  Hussey  v.  Roquemore, 
27  Ala.  281. 

362.  In  an  action  for  the  price  of 
goods,  wares  and  merchandize  sold 
and  delivered,  a  witness  cannot  testi- 
fy that  the  goods  were  shipped  and 
forwarded  by  the  defendant's  written 
instructions,  unless  the  writing  itself 
is  produced,  or  its  absence  satisfacto- 
rily explained.  Boykin,  McRae  ^Fos- 
ter V.  Collins,  20  Ala.  230. 

363.  A  witness  cannot  testify  to  the 
foreclosure  and  sale  of  mortgaged 
premises,  since  the  record  itself  is  the 
best  evidence.  Doe  d.  Kennedy's  Heirs 
V.  Reynolds,  27  Ala.  364. 

364.  Nor  to  the  existence  of  title 
by  deed  or  patent,  until  the  proper 
predicate  has  been  laid  for  the  intro- 
duction of  secondary  evidence.  Hus- 
sey V.  Roquemore,  27  Ala.  281. 

365.  But  he  may  testif}'  to  the  ex- 
istencre  of  notes  or  bills  of  exchange, 
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or  to  the  fact  that  a  debtor  made  a 
written  proposition  of  compromise, 
without  citlier  producing  tiie  writing, 
or  accounting  for  its  absence.  Snod- 
graas  v.  Branch  Bank  at  Decatur,  25 
Ala.  161. 

366.  lie  may  also  testify  to  the  val- 
ue of  certain  gooda  conveyed  by  deed 
of  assignment,  although  lie  had  made 
out  a  written  invoice,  or  schedule,  six 
or  seven  weeks  prior  to  tiie  a.ssign- 
ment.     O'Neal  v.  Brown,  20  Ala.  510. 

367.  The  grant' of  administration, 
which  is  a  judicial  fact,  cannot  be 
proved  by  a  party's  admissions  on 
oath  in  another  case.  Shorter  v.  Ur- 
quhart,  28  Ala.  360. 

368.  The  president's  approval  of  a 
contract  for  the  sale  of  an  Indian  reser- 
vation, cannot  be  proved  by  the  mere 
certificate  of  the  secretary  of  war,  not 
under  the  seal  of  his  department,  en- 
dorsed on  the  contract.  Doe  d.  Till- 
man V.  Long  ^  Freeman,  29  Ala.  376. 

369.  A  writteji  contract  of  sale,  con- 
taining a  warranty  of  soundness,  is 
the  highest  and  best  evidence  of  that 
warranty.  Brown  v.  Jones,  24  Ala.  463. 

370.  When  the  writing  itself,  if 
produced,  would  not  be  competent 
evidence  of  the  fact  to  which  it  relates, 
parol  evidence  of  the  same  fact  may 
be  received.  Sparks  v.  Rawls,  17  Ala. 
211. 

371.  The  sheriff's  return  on  a  writ 
is  the  best  and  highest  evidence  of  its 
execution.  Martin  v.  Barney,  20  Ala, 
369  ;  McDade  v.  Mead,  18  Ala.  214. 

372.  Or  a  certified  transcript  of  it, 
if  it  has  been  recorded.  McDade  v. 
Mead,  18  Ala.  214 ;  Smelser  v.  Drane, 
19  Ala.  245. 

373.  A  memorandum  on  the  margin 
of  the  execution  docket,  in  the  hand- 
writing of  the  clerk,  is  not  competent 
evidence  of  the  issue  and  return  of  an 
execution,  until  its  existence  at  one 
time  and  subsequent  loss  are  first 
proved.     Hanna  v.  Price,  23  Ala.  826. 

374.  The  sheriff's  return  on  the 
copy  of  an  execution,  sent  from  an  ad- 
joining county,  is  competent  evidence 
of  itself,  like  his  return  on  an  original 
execution.  Lanier  v.  Branch  Bank  at 
Montgomery,  18  Ala.  625. 

375.  A  note  which  is  not  the  foun- 
dation of  the  suit,  and  is  not  in  the 
possession  or  control  of  the  party 
himself,  may   be  shown  by  parol  to 
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have  been  executed  in  the  firm  name 
of  a  partnership.  Dixon  v.  Barclay, 
22  Ala.  .370. 

376.  Parol  evidence  cannot  be  re- 
ceived, to  show  that  a  meeting  of  the 
board  of  assessors  was  held,  for  the 
purpose  of  correcting  and  sanctioning 
the  assessment  of  city  taxes,  as  re- 
quired b}'  the  charter,  as  a  preliminary 
to  the  sale  of  land  for  taxes.  Parker 
V.  Doe  d.  Burgen  Sf  Pearsall,  20  Ala.  251. 

377.  The  contents  of  a  "judgment 
rendered  by  a  justice  of  the  peace, 
and  the  proceedings  therewith  con- 
nected, cannot  be  proved  by  the  de- 
fendant's parol  admissions, until  it  has 
been  shown  that  the  better  evidence 
cannot  be  produced.  Ware  v.  Rober- 
son,  18  Ala.  105. 

378.  Secondary  evidence  cannot  be 
received,  until  it  is  shown  that  the 
primary  cannot  be  produced  ;  but 
evidence  of  a  primary  character  can- 
not be  excluded,  because  more  conclu- 
sive evidence  might  have  been  offered. 
Patton  ^  Burgen  v.  Ramho,  20  Ala.  485. 

379.  In  an  action  for  a  breach  of 
warranty  of  the  soundness  of  a  slave, 
plaintiff  having  examined  as  a  witness 
a  pliysician  who  had  been  practicing 
eleven  or  twelve  years,  and  who  had 
given  the  slave  a  thorough  examina- 
tion, his  failure  to  call  also  another 
physician,  who  had  been  practicing 
seventeen  or  eighteen  years,  and  who 
had  been  attending  on  the  slave  a 
short  time  before  the  other  was  called 
in,  but  had  removed  to  an  adjoining 
county,  does  not  justify  any  inference 
against  him,  since  it  does  not  appear 
that  the  testimony  of  the  absent  physi- 
cian would  be  better  than  that  of  the 
otlier.     lb. 

380.  A  merchant's  books,  conceding 
their  admissibility  as  evidence  for  him, 
are  not  higher  or  better  evidence 
than  the  oral  testimony  of  his  clerk, 
who  swears  to  the  sale  and  delivery 
of  tiie  articles,  although  he  cannot 
recollect  their  dates,  and  has  never 
compared  the  account  with  the  books. 
Godbold  V.  Blair  ^  Co.,  27  Ala.  592. 

381.  If  the  subscribing  witnesses  to 
a  deed  have  left  the  State,  or  are  in- 
competent from  interest,  proof  of  the 
handwriting  of  the  grantor  alone  is 
sufficient  to  admit  it  in  evidence. 
Cox  V.  Davis,  17  Ala.  714. 

382.  If  the  Bubsdribing  witness  re- 


sides beyond  the  limits  of.  the  State,  it 
is  admissible  in  evidence  on  proof  of 
his  signature.  Foote  and  Wife  v.  Cobb, 
18  Ala.  585. 

383.  A  party's  parol  admissions  are 
competent  evidence  of  the  contents  of 
a  lost  deed,  after  a  sufficient  predicate 
has  been  laid  for  the  introduction  of 
secondary  evidence.  Fralick  v.  Pres- 
ley mid  Wife, 29  Ala.  457. 

384.  A  memorandum,  made  by  a 
justice  of  the  peace  at  the  time  of  the 
trial  of  a  prosecution  before  him, 
showing  the  judgment  rendered  by 
him,  is  competent  evidence  of  the 
termination  of  the  prosecution.  Loiig 
v.Rodgers,  19  Ala.  321. 

385.  If  a  party  permits  secondary 
evidence  to  be  given  against  him  in 
the  primary  court,  without  objection, 
he  cannot  complain  of  it  on  error. 
Beattie  v.  Abercrombie,  18  Ala.  9. 

386.  As  a  general  rule,  if  a  party  is 
present  at  the  taking  of  a  deposition, 
and  allows  secondary  evidence  to  be 
received,  he  cannot  afterwards  raise 
an  objection  to  it ;  but,  when  the  depo- 
sition is  taken  on  interrogatories, 
which  do  not  call  for  secondary  evi- 
dence, an  objection  to  the  admissibility 
of  such  evidence  may  be  raised  on  the 
trial,  although  the  deposition  was  in 
the  possession  of  the  party's  counsel 
for  twenty-four  hours  before  that  time. 
Boykin,  McRae  Sf  Foster  v.  Collins,  20 
Ala.  230. 

387.  When  a  party  has  introduced, 
without  objection  from  his  adversary, 
parol  evidence  of  the  contents  of  a 
deed,  and  the  witness  has  been  cross- 
examined  touching  the  same  matter, 
it  is  discretionary  with  the  court  to 
exclude  the  evidence.  Allen  v.  Smith, 
22  Ala.  416. 

388.  When  a  party  elicits,  on  cross- 
examination  of  a  witness,  parol  evi- 
dence of  judicial  proceedings,  which 
constitutes  new  matter,  and  is  directly 
responsive  to  the  interrogatory  ;  and 
afterwards  declines,  on  the  trial,  to 
read  the  answers  to  the  cross-inter- 
rogatories,— he  cannot,  when  his  ad- 
versary offers  to  read  them,  raise  the 
objection,  that  the  record  was  not 
produced,  nor  its  absence  accounted 
for.     Thomas  v.  Henderson,  27  Ala.  523. 

389.  Although  the  registration  of  a 
title-bond  is  neither  authorized  nor 
required  by  statute,  yet,  On  proof  of 
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its  loss,  and.tlie  production  of  a  copy 
taken  by  the  clerk  before  whom  it  was 
acknowledged,  its  execution  and  con- 
tents may  be  established  by  the  clerk. 
Rowland  v.  Day,  17  Ala.  C81. 

2.  Laying    Predicate  for     Secondary 

Evidence. 

390.  Secondary  evidence  of  the  con- 
tents of  an  execution  is  admissible, 
upon  proof  that  it  was  returned  to  the 
clerk's  office,  and  that  diligent  search 
was  there  made  for  it,  both  by  the 
clerk  and  the  party's  attorney.  Poe 
V.  Dorrah,  20  Ala.  288. 

391.  Where  a  witness  testified,  that 
the  grantor  or  his  wife,  both  being 
present,  handed  him  a  paper,  saying, 
"There  is  a  deed  I  intend  for  my 
daughter  P."  ;  that  he  read  it,  and 
then  returned  it  to  the  grantor  ;  and 
that  he  could  only  recollect  the  words, 
"I  give  to  my  daughter  P.  my  negro 
woman  Penny,  and  to  the  heirs  of  her 
bodj'," — held,  that  the  evidence  was 
admissible,  it  being  shown  that  the 
deed  could  not  be  found,  and  the  par- 
ty in  whose  possession  it  was  pre- 
sumed to  be  having  failed,  after  notice, 
to  produce  it.  Minis'  Executors  v. 
Sturtevant,  18  Ala.  359. 

392.  Secondary  evidence  of  a  deed 
is  not  admissible,  upon  proof  that  the 
executor  of  the  grantee  had  searched 
for  it,  and  had  not  been  able  to  find 
it;  that  the  grantee's  son,  after  his 
father's  death,  had  carried  off  to  a 
place  in  the  country,  where  his  father 
had  been  living,  a  trunk  containing 
his  papers,  which  the  executor  had 
not  searched  ;  and  that  the  executor 
had  made  verbal  application  to  the 
son,  both  for  the  trunk  and  for  the 
deed.  Tannis  v.  Doe  d.  St.  Cyre,  21 
Ala.  449. 

393.  In  a  suit  to  which  the  grantee 
is  a  party,  the  non-residence  of  the 
grantor  does  not,  per  se,  authorize  the 
introduction  of  secondary  evidence  of 
its  contents :  the  grantee,  or  other 
person  in  whose  possession  the  deed 
is  presumed  to  be,  must  be  first  noti- 
fied to  produce  it,  or  its  loss  or  de- 
struction must  be  proved.  Hussey  v. 
Roquemore,  27  Ala.  281. 

394.  Where  the  deed  under  which 
plaintiff  claimed  the  slave  in  contro- 
versy was  more^than  twenty  years  old, 


and  was  proved  to  have  gone  into  the 
possession  of  defendant's  testator, 
who  declared  his  intention  to  keep 
the  slave  for  the  grantee  until  her 
marriage,  but  died  before  that  time  ; 
and  the  defendant,  who  was  one  of 
his  executors,  failed  to  jiroduce  the 
deed  on  notice, — held,  that  this  was 
a  sufficient  predicate  for  the  introduc- 
tion of  secondary  evidence.  Fralick 
V.  Presley  and  Wife.  29  Ala.  4.57. 

395.  To  authorize  tlie  admission  of 
secondary  evidence  of  the  contents  of 
an  order  of  sale,  made  by  the  court, 
its  existence  should  be  first  proved, 
and  its  absence  accounted  for,  or  its 
loss  established,  after  the  requisite 
searches  had  been  made  for  it  in  the 
proper  office.  Millard's  Adm'rs  v.  Hall, 
24  Ala.  209. 

396.  The  contents  of  an  attachment 
may  be  established  by  secondary  evi- 
dence, on  proof  of  its  loss.  Derrett  v. 
Alexander,  25  Ala.  265. 

397.  A  transcript  from  the  records 
of  the  court  of  ordinary  in  Georgia, 
recognizing  a  person  as  administrator, 
cannot  be  received  to  show  a  previous 
grant  of  letters  to  him,  on  proof  of 
the  destruction  of  the  records  by  fire, 
without  'evidence  also  showing  the 
jurisdiction  of  the  court.  Shorter  v. 
Urquhart,  28  Ala.  360. 

3.  Conclusiveness  and  Effect  of  Seconda- 
ry Evidence. 

398.  The  rule  established  by  the 
current  of  American  authorities,  which 
requires  a  party  to  produce  the  best 
secondary  evidence  in  his  power,  is 
more  reasonable  than  the  English  rule, 
which  recognizes  no  degrees  of  sec- 
ondary evidence  ;  but,  whenever  this 
rule  is  invoked  against  a  party,  he  is 
permitted  to  show  that  what  appears 
to  be  is  not  in  fact  a  higher  degree  of 
secondary  evidence.  Harvey  and  Wife 
V.  Thorpe,  28  Ala.  250. 

399.  A  record  copy  of  a  lost  deed, 
or  a  transcript  from  the  record,  is 
only  presumptive  evidence  of  the  con- 
tents of  the  deed,  on  the  ground  that 
all  public  officers  must  be  presumed 
to  have  discharged  the  duties  required 
of  them  by  law  ;  but  parol  evidence 
is  admissible,  to  show  that  it  was  not 
correctly  recorded.     16. 

400.  A  certified  transcript  of  a  judg- 
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ment  is  only  presumptive  evidence  of 
the  judgment  itself,  and  does  not  pre- 
clude the  party  against  whom  it  is 
oflered  from  showing  the  true  amount, 
either  by  another  transcript  properly 
certitied,  or  by  copies  connected  with 
parol  proof  ot  their  correctness.  Prij- 
or  V.  Beck,  21  Ala.  393. 
,  401.  A  husband,  in  resisting  the 
probate  of  his  wii'e's  will,  can  claim 
no  advantage  from  any  obscurity  in 
the  secondary  evidence  adduced  of 
an  ante-nuptial  agreement  between 
Lim  and  his  wife,  when  the  paper 
produced  by  him,  on  notice,  is  materi- 
ally different  from  that  to  which  the 
witnesses  depose,  and  there  is  evi- 
dence of  his  declaration  that  he  had 
burned  the  marriage  contract.  Wells 
V.  Bramford,  28  Ala.  200. 

XIV,  Provinces  of  Court  and  Jury. 

402.  Where  the  admissibility  of 
evidence  depends  on  the  existence  of 
a  preliminary  fact,  it  is  the  duty  of  the 
court  to  decide  whether  that  fact 
exists  ;  but  the  question  maj',  at  the 
discretion  of  the  court,  be  submitted 
to  the  jury.  Scott  v.  Coxe's  Adm'rs,  20 
Ala.  294. 

403.  When  there  is  no  evidence 
tending  to  prove  a  particular  fact,  the 
court  raaj'  so  instruct  the  jurj'.  Knox 
V.  Fair,  17  Ala.  503  ;  Jewell  v.  Center  if 
Co.,  25  Ala.  498. 

404.  But,  Avhere  many  witnesses  are 
examined  orally,  and  the  facts  detail- 
ed b}'  them  are  numerous,  such  a 
charge  may  be  refused.  Knox  v.  Fair, 
17  Ala.  503. 

405.  The  construction  of  an  order 
of  sale,  made  by  the  orphans'  court, 
is  a  question  for  the  court,  to  be  de- 
termined from  an  inspection  of  the  re- 
cord alone,  without  the  aid  of  ex- 
trinsic evitlence  as  to  its  meaning. 
Wijatt's  Adm'r  v.  Steele,  26  Ala.  639. 

406.  The  law-merchant  is  matter 
for  the  court  to  decide,  and  cannot  be 
proved  by  witnesses.  Jewell  v.  Center 
^  Co.,  25  Ala.  498.    • 

407.  When  the  boundary  lines  of  a 
grant  are  fixed  by  the  grant  itself,  it 
is  the  duty  of  the  court  to  decide 
what  the  lines  are.  Ma  gee  v.  Doe  d. 
Jlalldl  ^  Walker,  22  Ala.  699. 

408.  Where  the  words  relied  on  to 
take  a  case  out  of  the  statute  of  limi- 


tations, amount  in  law  to  an  express 
promise,  the  court  may  instruct  the 
jury  as  to  the  legal  effect  of  the  words. 
Evans  V.  Careij,  29  Ala.  99. 

409.  It  is  the  exclusive  province  of 
the  jury  to  determine  the  credibility 
and  sufficiency  of  the  evidence.  Wa- 
ters V.  Spsricer,  22  Ala.  460  ;  Brooks  v, 
Hildreth  ^Moseley,  22  Ala.  469  ;  Knight 
V.  Bell,  22  Ala.  198  ;  Whitsett,  Garner 
ty  Co.  V.  Slater,  23  Ala.  626  ;  Woutfork's 
Adm'r  v.  Sullimn,  23  Ala.  548  ;  Mc- 
Gonegal  v.  Walker,  23  Ala.  361  ;  Tarle- 
ton  if  Pollard  v.  Johnson,  25  Ala.  300; 
Freeman  v.  Scurlock,  27  Ala.  407  ;  Alc- 
Kenzie  v.  Branch  Bank  at  Montgomery, 

28  Ala.  606  ;  Foust  v.  Yielding,  28  Ala. 
658 ;  Hudson  ^  Stokes  v.  Weir  if  Tate, 

29  Ala.  294;  ^//A?jon«.  Garln,  29  Ala, 
240 ;  Cain  v.  Penix,  29  Ala.  374. 

410.  And  to  draw  an  inference  of 
fact.  Knight's  Adm'rit  v.  Vardeman,  25 
Ala.  262  ;  King  v.  Pope,  28  Ala.  601  ; 
Stanley  v.  Nelson,  28  Ala.  514  ;  Crum  v. 
Williams,  29  Ala.  446  ;  Lawhr  v.  Norris, 
28  Ala.  675. 

XV.  Records  and  Judgments. 

1.  Admissibility  and  Effect  as  regards 
Parties   and  Subject-Matter. 

411.  A  record  is  not  evidence  of  any 
fact  which  can  only  be  inferred  from 
it  by  argument.  McCravey  v.  Remson, 
19  Ala.  430  ;  Miller  v.  Jones'  Adm'r,  29 
Ala.  174. 

412.  Therefore,  in  detinue  by  an  ex- 
ecutor, for  a  slave  belonging  to  his 
testator's  estate,  the  record  of  a  chan- 
cery suit,  instituted  by  him  for  a 
settlement  of  the  estate,  is  not  admis- 
sible evidence  for  him,  to  show  that 
the  slave  had  been  charged  to  him  as 
the  property  of  the  estate.  McCravey 
V.  Remson,  19  Ala.  430. 

413.  An  inventory,  made  pursuant 
to  the  laws  of  Louisiana,  on  a  widow's 
petition  to  be  allowed  to  renounce  the 
community  of -acquits  and  gains  be- 
tween her  and  her  late  husband  ;  in- 
cluding no  slaves,  and  stating  that  the 
property  specified  was  shown  by  the 
widow,  and  that  no  other  property 
was  shown, — is  not,  admissible  evi- 
dence for  the  purchaser  of  a  slave  at 
sheriff's  sale  against  a  distributee, 
Svhen  sued  by  the  husband's  adminis- 
trator, "to  show  that  the  husband  had 


Part  IV.] 


EVIDENCE. 


613 


no  title  to  the  slave."  Miller  v.  Jones' 
Adm'r,  29  Ala.  174. 

414.  On  the  trial  of  an  issue  con- 
testing the  answer  of  a  garnishee,  the 
record  of  a  judgment  recovered  by 
the  defendant  against  tlio  garnishee, 
subsequent  to  tlie  service  of  the  gar- 
nishment, is  admissible  evidence  for 
the  plaintiff,  to  show  the  recovery  of 
such  judgment,  and  the  time  of  its 
rendition.  Harrellv.  Whitman,  20  Ala. 
519. 

41.5.  A  record  is  admissible  evidence 
against  an  attorney,  to  prove  notice 
to  him  of  tlie  plaintiffs  title  as  set  out 
in  the  declaration,  when  the  pleas 
were  filed  in  the  name  of  a  firm  of 
which  such  attorney  was  a  partner. 
Parsons  v.  Boyd,  20  Ala.  112. 

416.  In  case  for  a  malicious  prose- 
cution for  the  larceny  of  a  slave,  which 
the  plaintiff  afterwards  recovered  from 
the  prosecutor  in  an  action  at  law,  the 
record  of  that  suit  is  admissible  evi- 
dence for  the  plaintiff.  Ewing  v.  San- 
ford,  21  Ala.  157. 

417.  On  the  trial  of  a  statutory  claim 
suit,  the  record  of  the  plaintiff's  judg- 
ment against  the  defendant  in  execu- 
tion is  irrelevant  and  inadmissible. 
Jaliaferro  v.  Lane,  23  Ala.  369. 

•  418.  Where  the  claimant  derives 
title  under  a  purchase  from  the  de- 
fendant in  execution,  the  record  of  a 
judgment  recovered  against  the  de- 
fendant, subsequent  to  his  sale  to  the 
claimant,  is  not  admissible  evidence, 
to  prove  an  indebtedness  prior  to  its 
rendition.  S  nod  grass  v.  Branch  Bank 
at  Decatur,  25  Ala.  161. 

419.  The  claimant's  purchase  being 
attacked  for  fraud,  and  it  being  shown 
that  the  slaves  remained  in  his  pos- 
session about  four  years  from  the 
date  of  the  bill  of  sale,  and  were  after- 
wards found  in  the  possession  of  the 
defendant, — held,  that  a  transcript  of  a 
decree,  discharging  the  defendant  as 
a  bankrupt,  and  rendered  a  few  months 
before  the  slaves  were  found  in  his 
possession,  was  admissible  evidence 
for  the  plaintiff,  to  show  the  fact  and 
date  of  such  discharge,  and  the  period 
intervening  between  that  time  and  the 
slaves'  return  to  the  defendant's  pos- 
session,    lb. 

420.  The  sheriff's  endorsement  on  a 
fi.fa.  is  admissible  evidence  against 
the  claimant,  for  the  pm-pose  of  show- 


ing its  levy  on  the  slave  in  controver- 
sy. Thomas  V.  Henderson,  27  Ala.  523. 
421.  In  an  action  on  an  injunction 
bond,  the  record  of  the  chancer}'  suit, 
showing  the  dismissal  of  the  bill,  is 
admissible,  but  not  conclusive  evi- 
dence, as  to  the  vexatious  suing  out 
of  the  writ.  Garrett  ^  Hill  v.  Logan, 
19  Ala.  344. 

.  422.  In  an  action  on  a  ne-exeat  or 
writ-of-seizure  bond,  the  record  of  the 
chancery  suit,  showing  the  dismissal 
of  the  bill  for  want  of  prosecution,  is 
presumptive,  but  not  conclusive  evi- 
dence, that  the  writ  was  AvrongfuHy 
sued  out.  Zeigler  ^  Hall  v.  David,  23 
Ala.  127. 

423.  In  case  for  a  malicious  prose- 
cution, the  judgment  of  the  magistrate, 
ordering  the  commitment  of  the  ac- 
cused, is  presumptive,  but  not  con- 
clusive evidence,  on  the  question  of 
probable  cause.  Etving  v.  Sanford, 
19  Ala.  605. 

424.  In  case  for  wrongfully  and  ma- 
liciously suing  out  an  attachment,  the 
defendant  is  not  estopped,  by  the  fact 
that  judgment  was  rendered  against 
him  in  the  other  suit,  from  proving 
that  the  debt  on  which  his  suit  was 
founded  was  actually  due.  Blarshall 
V.  Betner,  17  Ala.  832. 

425.  Noris  such  judgment  conclu- 
sive, in  a  subsequent  action  on  the 
bond,  as  to  the  wrongful  suing  out  of 
the  writ,  when  it  does  not  appear  to 
have  been  rendered  on  verdict.  Sack- 
eit  ^Shelton  v.  McCord,  23  Ala.  851. 

426.  But  a  judgment  lor  the  claim- 
ant of  the  attached  property,  on  a 
trial  of  the  right  of  property  under 
the  statute,  is  conclusive  on  the  at- 
taching creditor,  in  a  subsequent 
action  for  damages  by  the  claimant, 
that  the  defendant  in  attachment  had 
no  interest  in  the  property.  Roberts 
V.  Heim,  27  Ala.  678. 

427.  A  recover}-  against  the  princi- 
pal, for  his  defalcations  as  secretary  of 
an  incorporated  company,  does  not 
conclude  the  surety  on  his  official 
bond,  either  as  to  the  fact  of  embezzle- 
ment, or  as  to  the  amount  embezzled. 
Firemen's  Insurance  Co.  v.  McMillan,  29 
Ala.  147. 

428.  An  indictment  against  the  prin- 
cipal for  the  embezzlement,  drawn  up 
by  the  attorney  of  the  company,  and 
at  its  instance,  is  admissible  evidence 
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for  the  surety,  in  connection  with 
proof  tliat  the  company  had  employed 
counsel  to  prosecute  the  principal 
under  it,  to  idcntiy  the  bills  and  notes 
therein  described,  as  the  subject-mat- 
ter to  which  the  implied  admission  of 
the  company  related  ;  and  an  indict- 
ment against  the  principal,  prepared 
and  prosecuted  in  like  manner, for  the 
forgery  of  another  surety's  name  to 
the  bond,  is  admissible  for  a  similar 
purpose.     lb. 

429.  A  judgment  is  conclusive  as  to 
the  fact  that  the  money  is  due  to  the 
plaintiff  therein,  and  not  to  a  third 
person.  Mervine  v.  Perkins,  18  Ala. 
241. 

430.  A  judgment  on  verdict  is  final 
and  conclusive,  between  the  parties 
and  tlieir  privies,  as  to  all  points  nec- 
essarily or  actuallj'  determined.  Wit- 
tick  V.  Traun,  25  Ala.  317  ;  Chamberlain 
V.  GaUlard,  26  Ala.  504. 

431.  It  is  equally  conclusive  upon 
one,  who,  though  no  party  to  the 
record,  is  shown  by  parol  to  have 
been  the  real  defendant  in  interest. 
Tarleton  ^  Pollard  v.  Johnson,  25  Ala. 
300. 

432.  A  decree  in  chancery  is  con- 
clusive, between  the  parties  and 
privies,  as  to  every  fact  necessary  to 
be  ascertained  before  the  rendition  of 
the  final  decree.  Hutchinson  v.  Bear- 
ing, 20  Ala.  798  ;  Hunt  fy  Frowner  v. 
Acre  ^  Johnson,  28  Ala.  580. 

433.  The  recitals  of  the  record  im- 
port absolute  verity,  and  estop  the 
parties  from  disputing  their  correct- 
ness. Deslonde  ^  James  v.  Darrington's 
Heirs,  29  Ala.  92  ;  Beverlu  v.  Stephens, 
17  Ala.  701. 

434.  Recitals  in  a  judgment  or  de- 
cree are  not  competent  evidence 
against  a  stranger  to  the  record.  Row- 
land v.  Day,  11  A]a,.  681. 

435.  A  judgment,  quashing  a  super- 
sedeas of  an  execution,  is  not  conclusive 
upon  parties  who  assert  rights  under 
the  defendant  in  tlie  judgment,  anteri- 
or in  point  of  time  to  the  proceedings, 
when  it  does  not  appear  that  tlie  mer- 
its of  the  controversy  were  determin- 
ed. Hanson  ^-  Moore  v.  Patterson,  17 
Ala.  738. 

43G.  In  assumpsit  to  recover  the 
proceeds  of  a  note,  placed  by  plaintiff 
in  defendant's  liands  for  collection. 
(on  which  defendant  brought  suit  for 


his  own  use,  in  the  name  of  the  payee, 
and  recovered  judgment,  whereon  a 
Ji.fa.  was  issued,  and  levied  on  certain 
personal  property,  which  was  pur- 
chased at  the  sheriff's  sale  by  the 
defendant,)  the  sheriff's  return  on  the 
execution,  showing  the  amount  of  the 
proceeds  of  sale,  is  not  conclusive  on 
the  plaintiff.  Crow  v.  Hudson,  21  Ala. 
560. 

437.  Where  a  deed  of  trust,  convey- 
ing both  real  and  personal  property, 
is  found  fraudulent  and  void  as  against 
creditors,  in  a  claim  suit  between  a 
judgment  creditor  of  the  grantor  and 
a  purchaser  under  the  deed,  the  claim- 
ant is  not  concluded  by  that  verdict 
and  judgment,  as  to  the  bona  fides  of 
the  deed,  in  a  suit  subsequently 
brought  against  him  by  a  purchaser 
at  sherifTs  sale  under  the  same  judg- 
ment, to  recover  the  lands  convej'ed 
by  the  deed,  which  the  claimant 
bought  at  the  tfustee's  sale.  Crutch- 
fiehVs  Heirs  v.  Hudson,  23  Ala.  393. 

438.  Where  two  attachments,  sued 
out  between  the  same  parties,  are 
levied  on  the  same  property,  and  a 
claim  interposed  in  each  case  by  the 
same  person,  a  judgment  in  one  case, 
finding  the  property  subject  to  the 
attachment,  is  conclusive  that  it  is 
also  subject  in  the  other.  Derrett  v.^ 
Alexander,  25  Ala.  265. 

439.  In  trespass  to  try  titles,  a  judg- 
ment for  plaintiff  is  conclusive  that 
damages  were  recovered  for  the  rents 
accruing  up  to  the  time  of  the  verdict ; 
and  the  fact  that  the  action  was 
brought  against  a  tenant,  whose  term 
expired  before  the  rendition  of  the 
judgment,  makes  no  difference,  if  the 
landlord  was  brought  in  as  a  party. 
Shumake  v.  Nelms'  Adm'r,  25  Ala.  126. 

440.  In  a  subsequent  action  for  the 
rents  and  profits,  a  recovery  in  eject- 
ment or  ti-espass  to  try  titles  is  con- 
clusive between  the  parties  and  their 
privies,  as  to  the  title  of  plaintiflPs 
lessor,     lb. 

441.  But  such  recovery  is  only  con- 
clusive as  to  the  term  laid  in  the  de- 
mise. Doe  d.  Kennedy's  Heirs  v.  Rey- 
nolds, 27  Ala.  364. 

442.  A  judgment  in  detinue  is  con- 
clusive, as  to  the  title  then  adjudicated, 
upon  a  person  who,  though  no  party 
to  the  record,  is  shown  by  parol  to 
have  been   the   real   defendant  in  the 
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action  ;  but,  as  to  a  title  subsequently 
acquired,  from  one  who  was  neither  a 
party  nor  privy  to  the  action,  it  is 
not  conclusive.  Tarleton  fy  Pollard  v. 
Johnson,  25  Ala.  300. 

443.  A  recovery  in  assumpsit  for 
the  hire  of  a  slave  is  not  necessarily 
conclusive  as  to  the  question  of  owner- 
ship, unless  that  question  actually 
arose  and  was  determined.  Chamber- 
lain V.  Gaillard,  26  Ala.  504. 

444.  On  motion  to  enter  satisfaction 
of  a  judgment,  or  to  supersede  an  exe- 
cution, the  judgment  is  conclusive  as 
to  all  defenses  existing  at  the  time  of 
its  rendition.  Matthews  v.  Robinson, 
20  Ala.  130;  Mervine  v.  Parker,  18  Ala. 
241. 

445.  The  transcript  of  a  judgment 
against  the  husband  is  not  admissible 
evidence  against  the  wife,  in  a  suit 
concerning  her  separate  estate,  insti- 
tuted in  the  name  of  husband  and  wife. 
Michanand  Wife  v.  Wyatt,  21  Ala.  813. 

446.  An  endorsee,  who  acquires  a 
negotiable  note,  before  its  maturity, 
bona  fide,  and  for  valuable  considera- 
tion-, is  not  bound  by  a  decree  in 
chancery  to  which  his  endorser  was  a 
party,  although  he  acquired  the  note 
after  the  rendition  of  the  decree. 
Winston  v.  Westfeldt,  22  Ala.  760. 

As  to  the  conclusiveness  and  effect 
of  decrees  in  chancer)^  vide  Decrees, 
II,  52-69,  pp.  246-7  ;•  and,  respecting 
decrees  in  probate  cases,  Decrees,  II, 
pp.  134-8. 

2.  Admissibility  of  Parol. 

447.  The  contents  of  a  judgment, 
rendered  by  a  justice  of  the  peace,  and 
the  proceedings  therewith  connected, 
cannot  be  proved  by  a  party's  parol 
admissions,  until  a  sufficient  predicate 
has  been  laid  for  the  introduction  of 
secondary  evidence.  Ware  v.  Rober- 
son,  18  Ala.  105. 

448.  Where  the  date  of  an  attach- 
ment is  illegible,  on  account  of  two 
figures  having  been  apparently  writ- 
ten and  blended  together,  the  testimo- 
ny of  the  •  clerk  who  issued  it  is 
admissible,  in  connection  with  it,  to 
ehow  that  a  wrong  date  had  been  first 
written  by  an  attorney,  and  that  he 
had  corrected  it.  Goldsmith,  Forchei- 
mer  ^  Co.  v.  Picard,  27  Ala.  142. 

449.  Parol  evidence  is   admissible, 


in  aid  of  a  record,  to  show  that  a  par- 
ticular matter,  as  to  which  the  record 
is  silent,  although  the  issue  was  broad 
enough  to  cover  it,  actually  arose  and 
was  determined.  Strother's  Adm'r  v. 
Butler,  17  Ala.  733;  Chamberlain  v. 
Gaillard,  26  Ala.  504. 

450.  And  to  show  that  a  person, 
who  was  no  party  to  the  record,  was 
the  real  party  in  interest,  employed 
counsel  to  defend  it,  and  set  up  his 
own  title  through  his  bailee,  who  was 
the  nominal  defendant.  Tarleton  ^ 
Pollard  V.  Johnson,  25  Ala.  300. 

451.  And  to  show  thatan  indictment 
and  civil  action,  both  pending,  are 
founded  on  the  same  transaction. 
Blackburn  v.  Minter,  22  Ala.  613. 

452.  And,  where  the  validity  of  a 
sale,  made  iinder  an  order  of  the 
orphans'  court,  is  collaterally  im- 
peached, to  show  the  death  of  the 
sheriff,  wlio,  ex  officio,  was  the  previous 
administrator,  as  a  jurisdictional  fact 
on  which  the  court  acted  in  appoint- 
ing his  successor.  Doe  d.  SaltonstaU 
and  Wife  v.  Riley  Sf  Dawson,  28  Ala.  164. 

453.  And,  where  the  record  shows 
that  issue  was  joined  on  several  pleas, 
and  that  the  jury  returned  a  general 
verdict  for  the  defendant,  to  sliow  on 
what  plea  the  cause  was  decided. 
Young  V.  Fuller.  29  Ala.  464. 

,  454.  But  it  is  not  admissible,  to 
impeach  or  contradict  a  sheriffs  re- 
turn on  a  writ.  Martin  v.  Barney,  20 
Ala.  369. 

455.  Nor  to  contradict  the  recitals 
of  a  record.  Deslonde  ^'  James  v.  Dar- 
rington's  Heirs,  29  Ala.  92  ;  Kennedy's 
Executors  v.  Doe  d.  Rochon's  Heirs,  26 
Ala.  384. 

456.  Nor  to  show  that,  in  an  action 
of  trespass  to  try  titles,  damages  were 
not  recovered  for  the  rents  accruing 
up  to  the  time  of  the  verdict.  Shu- 
make  v.  Nelms'  Adm'r,  25  Ala.  126. 

3.  Authentication. 

457.  A  transcript  of  a  foreign  judg- 
ment is  not  sufficiently  authenticated 
to  make  it  admissible,  when  it  is  not 
made  to  appear  by  the  certificate  of 
either  the  clerk  or  judge  that  the 
county  in  wliich  the  proceedings  were 
had  was  included  in  the  judicial  cir- 
cuit within  which  the  judge  presided. 
Elliott   V.   McClelland,    17  Ala.  206. 
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458.  A  transcript  from  the  records 
of  a  foreign  court,  whether  of  general 
or  special  jurisdiction,  is  admissible 
evidence  in  the  courts  of  this  State,  if 
properly  authenticated.  Slaughter  v. 
Cunningham,  24  Ala.  260. 

4.59.  A  certified  transcript  of  a  judg- 
ment is  onl}'  presumptive  evidence  of 
the  judgment  itself,  and  does  not  pre- 
clude tiie  defendant  from  showing  its 
true  amount,  Pryor  v.  Beck,  21  Ala. 
393. 

460.  An  execution,  signed  by  the 
clerk,  but  not  certified  by  him,  is  not 
admissible  evidence,  to  prove  the 
amount  of  a  judgment  for  costs.    lb. 

461.  The  books  of  a  notarj^  publia, 
in  which  he  keeps  the  minutes  of  his 
official  preceedings,  are  public  records, 
and  a  certified  copy  of  them  is  com- 
petent evidence.  Phillips  v.  Poindex- 
ier,  18  Ala.  579. 

462.  A  transcript  from  the  books  or 
papers  on  file  in  the  general  land- 
office,  or  in  any  one  of  the  bureaus  of 
the  different  departments,  if  properly 
certified,  under  the  seal  of  the  depart- 
ment, by  the  "acting  commissioner," 
is  admissible  in  evidence.     Stephens  v. 

IVeMwood,  25  Ala.  716. 

463.  A  certified  copy  of  a  bond, 
given  \>y  the  intended  husband  pre- 
liminary to  obtaining  a  marriage 
license,  where  the  marriage  was  cele- 
brated in  another  State,  is  not  admis- 
sible evidence  here,  unless  properly 
authenticated  under  the  act  of  con- 
gress, and  shown  to  have  been  record- 
ed b}'  statutory  requisition.  Martin's 
Heirs  v.  Martin,  22  Ala.  86. 

4.  Original  Unrecorded  Papers. 

464.  The  original  papers  in  a  cause 
are  admissible  evidence,  when  it  does 
not  appear  that  the  final  record  has 
been  made  up.  Barron  v.  Tart,  18 
Ala.  668  ;  Calvert  v.  Martow,  18  Ala.  67  ; 
Becson  v.  Wiley,  Banks  if  Co.,  28  Ala. 
575. 

465.  The  sheriffs  return  on  an  exe- 
cution, which  has  not  been  recorded, 
is  admissible  evidence,  like  any  other 
part  of  a  record,  without  proof  of  his 
handwriting.  Barron  -!>.  Jart,  18  Ala. 
668. 

^66.  The  copy  of  an  execution,  sent 
from  another  county,  executed,  and 
returned,  is  admissible  evidence  with- 


out other  proof  than  that  afforded  by 
the  return.  Lanier  v.  Branch  Bank  at 
Montgomery,  18  Ala.  625. 

XVI.  Relevancy. 

1.  Generally. 

467.  Facts  and  circumstances,  which 
are  incapable  of  affording  any  reason- 
able inference  or  presumption  relative 
to  a  material  fact  or  inquiry  involved 
in  the  issue,  are  irrelevant,  and,  conse- 
quentlj^  not  competent  evidence. 
Governor  v.  Campbell,  17  Ala.  566. 

468.  When  evidence  is  prima  facie 
irrelevant,  it  is  the  duty  of  the  party 
offering  it,  to  connect  it  with  other 
facts  already  proved,  or  to  offer  it 
in  connection  with  facts  which  he 
expects  to  prove.  Bilberry's  Adm'r 
V.  Mobley,  21  Ala.  277  ;  Ashley's  Adm'r 
V.  Robinson,  29  Ala.  112. 

469.  The  erroneous  admission  of 
such  evidence  is  cured  by  the  subse- 
quent introduction  of  the  preliminary 
proof.  King  v.  Pope,  28  Ala.  601  ; 
Ross  V.  Pearson,  21  Ala.  473  ;  Lawson  ^ 
Swinney  v.  The  State,  20  Ala.  65  ;  John- 
son V.  The  State,  29  Ala.  62. 

470.  Or  by  subsequently  withdraw- 
ing it  from  the  jury,  or  instructing 
them  to  disregard  it.  Bilberry's  Adm'r 
V.  Mobley,  21  Ala.  277 ;  Florey's  Ex- 
ecutor V.  Florey,  24:  Ala.  241 ;  Thomas  v. 
Henderson,  27  Ala.  523  ;  Winter  v.  Phe- 
lan,  27  Ala.  649. 

471.  But  not  by  instructing  them 
that,  unless  there  is  other  evidence 
to  connect  it,  they  must  disregard  it. 
Bilberry's  Adm'r  v.  Mobley,  21  Ala. 
277. 

472.  When  evidence  is  objected  to 
as  irrelevant,  the  appellate  court  will 
only  examine  the  question  of  its  rele- 
vancy. Garrett's  Adm'rs  v.  Garrett  ^ 
Garrett,  27  Ala.  687  ;  King  v.  Pope,  28 
Ala.  601. 

473.  Relevant  evidence  cannot  be 
excluded  from  the  jury  on  account  of 
its  insufficiency.  Brazier  fy  Co.  v. 
Burt,  18  Ala.  201  ;  Jones  v.  Sterns,  28 
Ala.  677  ;  McCreary  v.  Turk,  29  Ala. 
244  ;  Adams  and  Wife  v.  Adams,  29  Ala. 
433. 

474.  Irrelevant  evidence  may  be 
excluded  from  the  jury,  on  motion,  at 
any  stage  of  the  cause.  Bush  ^  Co.  v. 
Jackson,  24  Ala.  273  ;  Pearsall  v.  ]\'Ic- 
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Cartnei/,   28    Ala,    110 ;   McCrearij   v. 
Turk,  29  Ala.  244. 

475.  In  an  action  to  recover  tlie 
purchaso-money  of  three  slaves,  issiie 
being-  joined  on  the  plea  of  failure  of 
consideration,  evidence  of  the  fact 
that  the  vendor,  within  twelvemonths 
immediately  preceding  the  sale,  had 
offered  them  for  .^3.50  less  than  the 
price  paid  Ijy  the  purchaser,  is  rele- 
vant, as  tending  to  show  unsoundness. 
Rowland  v.  Walker,  18  Ala.  749. 

476.  The  payment  by  the  purchaser 
of  what  would  be  an  inadequate  price 
if  the  animal  purchased  was  sound,  is 
a  circumstance  to  which  the  jury  may 
look, .  in  connection  with  other  evi- 
dence, in  determining  whether  he  was 
informed  of  the  latent  unsoundness  of 
the  animal.  Armstrong  v.  Huffstutler, 
19  Ala.  51. 

477.  In  an  action  to  recover  the 
amount  of  a  tavern  bill,  consisting  most- 
ly of  items  for  spirituous  liquors,  plain- 
tiff having  introduced  evidence  tending 
to  show  defendant's  admission  of 
the  correctness  of  the  account,  de- 
fendant cannot  adduce  proof  of  his 
habits  of  sobriety,  or  that  he  was  fre- 
quentljf  at  the  tavern  without  drink- 
ing at  all.     Jones  V.  Cooper,  22  Ala.  551. 

478.  In  an  action  to  recover  money 
over-paid  by  plaintiff  to  defendant, 
the  fact  of  over-payment  being  cour 
tested,  defendant  may  show  plaintiff's 
inability  to  make  it;  and  for  this  pur- 
pose, an  unsatisfied  mortgage,  previ- 
ously executed  by  plaintiff,  is  admissi- 
ble evidence  ;  also,  a  letter  written  by 
plaintiff  to  defendant  after  the  making 
of  the  alleged  over-payment,  showing 
that  plaintiff  was  at  that  time  pressed 
for  money,  and  had  had  an  interview 
with  defendant  the  day  before  it  was 
written,  respecting  a  sum  of  monej' 
which  defendant  was  liable  to  pay, and 
claiming  of  him  that  sum  only  ;  but,  if 
the  letter  was  written  before  the  al- 
leged over-payment  was  made,  it 
would  not  be  admissible.  Rutlierford 
V.  Mclvor,  21  Ala.  750. 

479.  In  an  action  for  the  value  of 
services  rendered,  the  fact  that  the 
defendant's  intestate  inserted  in  a  will, 
executed  after  the  rendition  of  the 
alleged  services,  a  clause  giving  plain- 
tiff certain  property  on  condition  that 
he  set  up  no  claim  against  his  estate 
after  his  death,  is  irrelevant  evidence, 


being,  at  most,  a  mere  offer  to  pur- 
chase peace.  Ex  parte  Grantland,  29 
Ala.  G9. 

480.  Evidence  of  a  proposition  of 
compromise,  and  its  refusal,  is  not  ad- 
missible evidence  against  the  party 
making  it, "in  a  suit  concerning  the  mat- 
ters in  controvcfsy.  Kelly  v.  Brooks, 
25  Ala.  523. 

481.  In  an  action  on  a  contract  made 
in  compromise  of  an  existing  contro- 
vers}',  evidence  of  the  fact  that  plain- 
tiffs, at  the  time  the  contract  was 
made,  "were  poor  and  in  destitute 
circumstances,"  is  not  admissible  for 
them.  Adams  and  Wife  v.  Adams,  29 
Ala.  433. 

482.  In  an  action  for  slander,  evi- 
dence of  the  defendant's  wealth  is  not 
admissible  for  the  ])laintiff.  Ware  v. 
Cartledge,  24  Ala.  622. 

483.  The  fact  that  an  Indian  woman 
bought  clothes  for  her  grandchild, 
whose  parents  were  dead,  and  who 
resided  with  her,  is  relevant  evidence 
to  show  that  she  was  ''the  head  of  a 
family."  Rowland  ^  Heifner  v.  Ladi- 
ga's  Heirs,  21  Ala.  9. 

484.  In  an  action  to  recover  for  ad- 
vances made  on  cotton,  which  was 
destroj^ed  by  fire  while  in  plaintiff's 
warehouse,  the  defense  was,  that  de- 
fendant was  entitled  to  recoup  for  its 
loss,  on  the  ground  that  plaintiff  had 
contracted  to  store  it  in  a  fire-proof 
warehouse.  Held,  that  evidence  of 
the  fact  that  a  certain  aperture  in  the 
wall,  through  which  the  fire  entered, 
was  visible  to  the  defendant,  when  he 
had  once  entered  and  examined  the 
warehouse  after  the  storing  of  his 
cotton,  was  relevant  and  admissible 
for  the  plaintiff,  as  tending  to  show 
defendant's  assent  to  the  storing  of 
his  cotton  in  a  warehouse  which  was 
not  fire-proof.  Gibson  v.  Hatchett  ^ 
Brother,  24:  A\a.  201. 

485.  In  such  action,  defendant  may 
show  in  what  manner  a  certain  other 
warehouse  "was  built,  that  it  was  not 
burnt,  and  the  special  efforts  by  whicb 
it  was  saved,"  if  he  first  proves  that 
it  was  fire-proof,  and  was  exposed  to 
the  same  danger  as  plaintift~s.     lb. 

486.  In  case  against  a  municipal 
corporation,  to  recover  damages  for 
its  neglect  and  breach  of  duty,  in 
suffering  plaintifi""s  land  to  be  over- 
flowed by  the  rain-water,  which  pass- 
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cd  tliroiigh  the  sewers  in  the  streets 
of  the  city,  and  accumulated  in  a  rav- 
ine enii)tyiiij;  into  tlie  river,  defend- 
ant cannot  be  allowed  to  prove  "that 
tliere  were  other  ravines  in  the  city 
which  had  increased  in  size,  for  tlie 
last  twenty  years,  in  as  great  propor- 
tion as  this  ravine  *liad  increased." 
Gilmer  if  Taylor  v.  City  Council  of 
Montgomery,  26  Ala.  665. 

487.  It  being  shown  that  plaintiff 
had  built  a  wall  and  embankment  on 
his  land,  which  extended  partly  across 
the  ravine,  and  narrowed  the  channel 
through  which  the  water  flowed  into 
the  river,  a  witness  for  the  defense, 
who  had  been  engaged  for  many  years 
in  building  brick  walls  and  houses, 
may  be  asked,  "whether  he  did  not 
tell  plaintiff,  that  if  he  built  said  wall 
in  said  ravine,  it  would  fall  by  reason 
of  the  flood  in  said  ravine."     lb. 

488.  In  case  against  the  owners  of 
a  steamboat,  to  recover  damages  for 
the  loss  of  a  stage,  which  was  caused 
by  a  collision  between  the  steamboat 
and  a  ferry-boat  on  which  the  stage 
was  crossing  the  river,  the  fact  that 
the  ferryman  of  the  flat  was  expert 
and  careful  is  irrelevant  to  the  issue. 
Otis  £f  Jayne  v.  Thorn,  23  Ala.  469. 

489.  An  eye-witness  of  the  collision 
testified,  that  the  steamboat,  after 
striking  the  flat,  stopped  her  engine, 
and,  when  about  fifty  j'ards  from  the 
flat,  was  called  upon  b}'  those  on  board 
of  the  latter  to  come  to  their  assist- 
ance ;  whereupon,  some  one  on  board 
of  the  steamboat  was  heard  to  say,  in 
a  loud  and  commanding  tone,  "Go 
ahead,  and  let  her  sink, — its  nothing 
but  a  damned  flat-boat  any  how"  ;  and 
that  the  steamboat  then  went  on, 
without  rendering  any  assistance  to 
the  flat.  Held,  that  the  words  stated 
as  having  been  used  on  the  boat  were 
competent  evidence  for  the  plaintiff". 
lb. 

490.  Where  the  question  in  issue 
is,  whether  a  sheriff  has  wrongfully 
appropriated  to  his  own  use  property 
seized  by  him  under  legal  process, 
the  fact  that  he  purchased  it  from  the 
defendant  after  the  levy,  and  paid  him 
a  part  of  the  purchase-money,  is  rele- 
vant, as  tending  to  show  the  fact  of 
such  appropriation.  Griffin  v.  Isbell, 
17  Ala.  184. 

491.  On  a  trial  of  the  right  of  prop- 


erty in  slaves,  between  plaintiffs  in 
execution  and  a  daughter  of  the  de- 
fendant in  execution,  it  being  shown 
that  the  father  and  daughter  lived 
together,  and  that  the  slaves  were 
emploj'ed  in  cultivating  the  land  on 
which  they  resided,  the  contempora- 
neous declaration  of  the  father,  that 
he  claimed  to  own  the  land  in  his  own 
right,  is  not  irrelevant  to  the  issue. 
T/iomns  v.  DeGrafenreid,  17    Ala.  602. 

492.  The  fact  that  the  defendant  in 
execution  provided  necessaries  for  the 
family,  of  which  the  slaves  constituted 
a  part,  is  relevant  to  the  question  of 
ownership  ;  but  the  fact  that  he  did 
not  obtain  credit  on  the  faith  of  the 
slaves,  is  not  competent  evidence  to 
disprove  his  ownership.  S.  C,  27  Ala. 
651. 

493.  Where  the  claimant  derives 
title  from  the  defendant  in  execution, 
under  a  conveyance  which  is  attacked 
for  fraud,  the  fact  that  the  defendant 
in  execution  was  insolvent  at  the 
time  of  the  execution  of  the  convey- 
ance, is  relevant  evidence  for  the  plain- 
tiff. Beeson  v.  Wiley,  Banks  ^  Co.,  27 
Ala.  575. 

494.  The  fact  that  notes  are  out- 
standing against  a  party,  on  one  of 
which  a  judgment  has  been  rendered, 
is  relevant  to  prove  insolvenc3\     lb. 

495.  The  fact  that  a  creditor  is  un- 
able to'collect  his  debt,  tends  to  show 
the  insolvency  of  his  debtor,  but  may 
be  explained.  Bilberry  v.  Mobley,  20 
Ala.  260. 

496.  In  an  action  on  a  promissory 
note,  issue  being  joined  on  the  plea 
of  Hon  est  factum,  the  fact  that  plaintiff 
had  sued  another  as  maker,  and  had 
recovered  a  judgment  against  him  as 
such,  is  not  irrelevant.  Clealand  v. 
Huey,  18  Ala.  343. 

497.  Where  the  situation  of  a  wit- 
ness was  such  that,  if  a  certain  fact 
had  existed,  he  would  probably  have 
known  it,  his  want  of  knowledge  is 
evidence  (though  slight)  that  it  did 
not  exist.  Thomas  v.  DeGraffenreid, 
17  Ala.  602  ;  Nelson  v.  Iverson,  24  Ala.  9. 

498.  When  a  bankrupt's  certificate 
of  discharge  is  attacked  for  fraud,  and 
he  has  proved  that  the  business  in 
which  he  was  engaged,  foe  several 
years  prior  to  the  filing  of  his  petition 
in  bankruptcy,  was  generally  disas- 
trous to  those  who  were  engaged  in  it 
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at  the  same  time,  evidence  of  the 
amount  of  losses  susbiined  l)y  anotlier 
individual,  wholly  disconnected  from 
him,  is  not  admissible  for  him.  Edgar 
V.  McArn,  22  Ala.  796. 

499.  The  collection  of  a  judgment 
"by  the  brankrupt,  before  or  about  the 
time  of  filing  his  petition  in  bankrupt- 
cy, is  relevant  evidence  to  sustain  the 
charge  of  a  fraudulent  omission  or 
concealment  of  money,  if  the  circum- 
stances tend  to  show  that,  at  the  time 
of  his  application  for  the  benefit  of 
the  act,  he  had  not  parted  with  the 
money  ;  but,  if  the  judgment  was  col- 
lected by  him  after  the  institution  of 
the  proceedings  in  bankruptcy,  such 
evidence  would  be  irrelevant  and  in- 
admissible. Ashley^s  Adm'r  v.  Robin- 
son, 29  Ala.  112. 

500.  The  fact  that  the  bankrupt,  be- 
fore filing  his  petition,  made  a  fraudu- 
lent assignment  which  does  not  come 
within  the  second  section  of  the  bank- 
rupt act,  and  his  omission  to  surrender 
the  property  thus  conveyed,  are  rele- 
vant evidence,  as  affecting  the  ques- 
tions of  fraud  and  willful  concealment. 
lb.    , 

501.  In  an  action  on  a  written 
guaranty,  the  fact  that  the  plaintiff 
charged  the  goods  on  his  books  to  the 
person  to  whom  they  were  furnished, 
who  afterwards  settled  the  account,  by 
paying  a  part  in  cash,  and  giving  his 
note  for  the  balance,  is  proper  for  the 
consideration  of  the  jury,  in  determin- 
ing to  whom  the  credit  was  given. 
Scott  V.  Myatt  ^  Moore,  24  Ala.  489. 

502.  So  the  'fact  that  the  credi- 
tor instituted  a  suit  against  the  per- 
sons to  whom  the  goods  were  furnish- 
ed, is  relevant  evidence  for  the  de- 
fendant, as  affecting  the  questions 
whether  the  alleged  promise  was 
really  made,  and  whether  the  goods 
were  sold  in  pursuance  of  it.  Sanford 
V.  Howard,  29  Ala.  684. 

503.  In  an  action  against  an  execu- 
tor, seeking  to  charge  him  personally 
on  a  guaranty,  the  testator's  will  is 
irrelevant  to 'the  issues,  since  the  ex- 
ecutor's contract  is  altogether  discon- 
nected from  his  authority  under  the 
will.     lb. 

504.  The  declarations  of  a  person 
in  possession  of  property,  respecting 
the  ownership  thereof,  are  not  compe- 
tent evidence  of  the  condition  of  the 


property  more  than  three  years  prior 
to  tiiat  time.  Bilberry  v.  Mobley,  20 
Ala.  200. 

505.  Where  two  witnesses  testify 
to  a  jtaymcnt  of  money,  one  stating 
that  it  was  made  before  the  commence- 
ment of  tlie  action,  and  the  other  not 
specifying  any  time,  the  testimony  of 
the  latter  cannot  be  rejected  as  irrele^ 
vant,  but  must  be  regarded  as  cor- 
roborative of  the  former.  Garrett's 
Adm'rs  V.  Garrett  ^  Garrett,  27  Ala. 
687. 

506.  In  a  contest  between  garni- 
shees, who  have  paid  a  judgment 
rendered  against  them  as  such,  and 
one  claiming  under  a  transfer  from 
the  defendant  in  attachment,  the  fact 
that  they  paid  monej'  to  the  clerk  in 
court,  who  immediately  paid  it  back 
to  one  of  them  as  the  attorney  of  the 
plaintiff  in  attachment,  is  irrelevant 
to  the  issues.  Smoot  If  Ketchum  v. 
Eslava,  23  Ala.  659. 

507.  In  assumpsit  for  a  sum  exceed- 
ing $50,  evidence  tending  to  prove  an 
indebtedness  of  less  than  that  amount 
is  relevant  and  admissible.  Kirkley  v. 
Segar,  20  Ala.  226. 

508.  Where  a  part  of  the  consider- 
ation of  the  contract  declared  on 
was  the  abandonment  of  a  contempla- 
ted suit  against  the  defendant,  as  ex- 
ecutor of  his  father,  to  set  aside  the 
probate  of  the  will,  and  to  obtain  a 
distributive  share  of  the  estate,  a 
receipt  previously  given  by  the  dis- 
tribiitee  to  the  defendant,  in  full  of 
his  rights  and  interests  in  the  estate, 
and  releasing  both  the  executor  and 
the  estate  from  all  claims  and  demands, 
though  it  may  be  ineffectual  as  a  re- 
lease, is  relevant  and  admissible  to 
prove  a  partial  want  of  consideration. 
Adams  and  Wife  v.  Adams,  29  Ala.  433. 

509.  In  an  action  by  an  attorney  to 
recover  his  fees,  the  certificate  of  the 
clerk  of  the  supreme  court,  showing 
the  reversal  of  the  cause,  is  neither 
irrelevant,  nor  res  inter  alios.  King  v. 
Pope,  28  Ala.  601. 

510.  In  an  action  on  the  case,  to  re- 
cover damages  for  injuries  done  to 
plaintiflfs's  hogs,  by  defendant's  chil- 
dren and  servants,  while  driving  them 
out  of  his  field,  defendant's  declara- 
tion, "that  plaintift^s  hogs  were  in  the 
habit  of  running  in  his  field,  and  that 
they  should   not  do  it  any  more,"  is 
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relevant  evidencti,  as  tending  (though 
remotely)  to  sliow  that  the  liogs  which 
were  injnred  belonged  to  plaintiff. 
Smith  V.  Causey,  28  Ala.  655. 

511.  Where  the  question  at  issue  is 
the  condition  of  a  slave  at  a  particular 

•time,  evidence  of  his  condition  both 
before  and  after  that  time,  but  not  so 
remote  as  to  furnish  no  reasonable 
presumption  as  to  his  condition  at 
that  time,  is  relevant  and  admissible. 
Gingles  v.  Cakhoell,  21  Ala.  444. 

512.  In  an  action  for  a  breach  of 
warranty  of  the  soundness  of  a  slave, 
a  physician  who  attended  on  and  ex- 
amined the  slave  cannot  state,  "as 
further  testimony  in  favor  of  the 
plaintiff,  and  as  having  a  bearing  on  the 
case  at  bar,"  the  history  of  other  cases 
which  he  had  treated  for  similar  dis- 
eases, when  he  does  not  predicate  his 
opinion  upon  them.  Busk  ^  Co.  v. 
Jackwn,  24  Ala.  273. 

513.  When  a  will  is  contested  on 
the  ground  of  the  testator's  mental  in- 
capacity, and  it  is  shown  that  the 
principal  legatee,  who  was  born  in 
lawful  wedlock  two  or  three  months 
after  his  mother's  marriage  with  the 
testator,  bears  the  peculiar,  distinctive 
marks  of  the  negro,  while  his  mother 
and  the  testator  were  white  persons 
of  fair  complexion,  the  testator's  be- 
lief that  the  legatee  was  his  son  is  ad- 
missible evidence,  as  tending  to  show 
mental  delusion  on  that  particular 
subject.  Ftorey's  Executors  v.  Florey, 
24  Ala.  241. 

514.  Where  a  will  is  contested  on 
the  ground  of  undue  influence,  the 
fact  that  it  makes  an  unnatural  dis- 
position of  the  property,  the  physi- 
cal and  mental  condition  of  the  testa- 
tor at  the  time  the  influence  is  exert- 
ed, the  relative  position  of  the  testator 
and  the  person  exercising  tlie  influ- 
ence, and  the  motives  of  the  latter,  as 
deduciblefrom  self-interest,  or  from  af- 
fection or  ill-will  towards  others,  may 
all  be  proper  circumstances  for  consid- 
eration.    Gilbert  v.  Gilbert,  22  Ala.  529. 

.515.  The  testator's  acts  and  decla- 
rations before  the  publication  of  his 
nuncupative  will,  and  his  expressions 
at  the  time  of  its  execution,  tending 
to  show  a  paternal  feeling  and  affec- 
tion towards  a  child  for  whom  the 
will  makes  no  provision,  are  admissi- 
ble evidence  against  the  will.    lb. 


516.  So  are  acts  of  officious  inter- 
meddling, harassing  and  annoying  to 
a  dying  man,  or  evincing  a  purpose 
to  hurry  him  on  to  the  act  without 
giving  him  time  to  deliberate.     lb. 

517.  But  the  fact  that  two  of  the 
testator's  relatives,  who  resided  in 
the  same  neighborhood  with  him,  had 
never  heard  of  the  will  until  a  short 
time  before  it  was  offered  for  probate, 
is  not  relevant,  as  tending  to  show 
either  that  undue  influence  was  exert- 
ed, or  that  no  such  will  was  in  fact 
made.     lb. 

518.  The  declarations  of  the  testa- 
tor, made  two  or  three  weeks  before 
the  execution  of  the  will,  are  admis- 
sible on  the  question  of  fraud  or  un- 
due influence.  Roberts  v.  Trawick,  17 
Ala.  55. 

519.  But  declarations,  made  by  him 
some  six  or  seven  5'ears  before  the  exe- 
cution of  the  will,  to  the  effect  that  the 
executor  and  his  wife  "were  constant- 
ly ding-donging  at  him  to  make  a  will, 
but  that  he  would  not  do  it,  and  never 
meant  to  do  it, — that  the  law  of  Ala- 
bama would  make  a  good  enough  will 
for  him,"  are  not  competent  evidence 
against  the  will.  Bunyard  and  Wife 
V.  McElroy,  21  Ala.  312. 

520.  On  a  trial  of  the  right  of  prop- 
ert}'  in  slaves,  evidence  of  the  ostensi- 
ble insolvency  of  the  defendant  in 
execution  is  admissible,  in  connection 
with  evidence  of  his  ability  to  pur- 
chase property  notwithstanding  such 
apparent  insolvency,  to  show  a  motive 
for  taking  the  title  to  property  pur- 
chased by  him  in  the  name  of  another 
person.     Knox  v.  Fair,  17  Ala.  503. 

521.  The  question  in  issue  being 
whether  the  defendant's  possession  of 
the  slaves,  which  he  had  had  for  more 
than  three  years,  continued  up  to  the 
time  when  the  lien  of  the  execution 
attached,  (he  having  left  the  State  be- 
fore that  time,)  the  fact  that  the  rent 
of  a  house,  which  was  occupied  by 
the  slaves,  was  paid  by  a  third  person, 
without  authority,  out  of  the  defend- 
ant's funds,  and  that  he  afterwards 
ratified  the  payment,  is  admissible  evi- 
dence for  the  plaintiff,     lb. 

522.  In  detinue  against  a  sheriff,  for 
slaves  taken  under  attachment  as  the 
property  of  plaintiffs  brother,  who 
iiad  gone  to  California  before  the  levy 
of  the  writ,  leaving  the   slaves  in  the 
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house  in  which  he  last  resided,  de- 
fendant may  show  that  said  defendant 
in  attachment,  while  in  possession  of 
the  skives,  had  mortgaged  them  ;  tjiat, 
■when  the  steamboat  on  which  he  left 
■was  about  quitting  the  wharf,  he  de- 
clared his  intention  soon  to  return  ; 
and  tliat  plaintiff,  after  his  brother's 
departure,  had  returned  under  oatii 
an  assessment  of  his  own  propcrt}',  in 
which  >§aid  slaves  were  not  included. 
Rowan  v.  Hulchisson,  27  Ala.  328. 

523.  In  assumpsit,  where  the  declara- 
tion contains  the  common,  counts  and 
a  special  count,  it  is  competent  for  the 
defendant,  under  the  plea  of  the  gen- 
eral issue,  to  show  a  contract  differ- 
ent from  that  declared  on.  Loughridge 
V.  Thompson,  20  Ala.  828. 

524.  The  fact  that  two  persons  are 
very  intimate  is  relevant  to  the  ques- 
tion whether  a  partnership  existed 
between  them.  McGrew  Sf  Harris  v. 
Walker, 11  Ala.  824. 

525.  Where  the  question  in  issue  is 
whether  or  not  a  gift  of  a  slave  was 
perfected  before  the  marriage  of  the 
donee,  the  fact  that  the  donor  was  op- 
posed to  tiie  marriage  is  wholly  ir- 
relevant. Perry  v.  Graham,  18  Ala.  822. 

526.  The  question  in  issue  being, 
whether  the  slaves  in  controversy 
were  purchased  and  paid  for  with  the 
funds  of  the  defendant  in  execution, 
the  fact  that  a  note  which  had  belong- 
ed to  him  was  found,  after  the  death  of 
the  vendor,  in  the  hands  of  his  execu- 
tors, is  not  irrelevant.  Lanier  v. 
Branch  Bank  at  lilontgomery,  18  Ala. 
625. 

527.  Where  a  bill  of  sale  of  a  slave 
is  impeached  for  fraud,  a  conveyance 
for  land,  executed  by  the  vendor  to 
the  purchaser  on  the  same  day,  is  ad- 
missible evidence,  as  tending  to  show 
that  the  vendor  was  disposing  of  his 
whole  estate.  Dent  v.  Portwood,  21 
Ala.  588. 

528.  As  a  general  rule,  declarations 
made  by  a  witness  out  of  court, 
whether  verbal  or  written,  cannot  be 
received  to  corroborate  his  testimony 
on  the  trial.  Nichols  v.  Stewart,  20 
Ala.  358. 

529.  In  detinue  for  a  slave,  which 
plaintiff  claimed  under  a  parol  gift 
from  his  maternal  uncle,  and  which 
was  proved  to  have  gone  into  the  pos- 
session of  his  mother,   either  under  a 


gift  to  him,  or  as  a  loan  to  her,  the 
fact  that  the  grantor  "usually  supplied 
her  with  a  nurse,  and,  when  one  be- 
came too  large  for  that  purpose,  would 
take  it  away  anrl  supply  anotlier,"  is 
not  relevant  to  the  issue.  Nelson  v. 
luerson,  24  Ala.  9. 

530.  Where  the  issue  is,  whether 
the  donor  had  parted  with  his^  domin- 
ion over  the  slave  in  favor  of  the  donee, 
with  Avhom  he  had  left  the  slave,  a  let- 
ter subse(iuently  written  by  him  to  tiie 
latter  is  admissible  evidence,  for  the 
purpose  of  allowing  that  the.  latter 
was  holding  as  his  bailee  merely. 
Stallings  v.  Finch,  25  Ala.  518. 

531.  The  fact  that  the  slave  was  the 
kept  mistress  of  tlie  donor,  and  had 
children  by  him,  is  not  relevant  to  the 
issue,     lb. 

2,  Character. 

532.  Under  the  general  issue  in 
slander,  the  plaintiff's  general  bad 
character  is  admissible  evidence,  al- 
though the  plea  of  justification  is  also 
interposed.  Pope  v.  Welsh's  Adm'r, 
18  Ala.  631. 

533.  In  case  for  a  malicious  prose- 
cution for  larceny,  evidence  of  the 
plaintiff's  general  bad  character,  show- 
ing that  his  only  occupation  was  that 
of  gaming  and  horse-racing,  is  admis- 
sible for  the  defendant.  Martin  v. 
Hardesty,  27  Ala.  458. 

534.  In  case  for  the  wrongful  or 
vexatious  suing  out  of  an  attachment, 
evidence  of  the  plaintiff's  general 
credit  and  reputation  is  not,  it  seems, 
admissible  for  him  until  it  has  been 
assailed.  Goldsmith,  Forcheimer  &f  Co. 
V.  Picard,  27  Ala.  142. 

535.  When  a  bankrupt's  certificate 
is  impeached  for  fraud,  evidence  of 
his  general  good  character  is  not  ad- 
missible for  him.  Pearsall  v.  McCart- 
ney, 28  Ala.  110. 

536.  In  assumpsit  on  the  common 
counts  for  services  rendered,  if  both 
parties  are  examined  as  witnesses  un- 
der the  statute,  and  contradict  each 
other  in  some  particulars  ;  and  defend- 
ant then  introduces  a  witness,  who 
testifier  to  conversations  of  the  plain- 
tiff" somewhat  inconsistent  with  her 
testimony  on  the  trial. — plaintiff  can- 
not introduce  evidence  of  her  good 
character.  Owens  v.  TrVnfc,  28  Ala.  513. 
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3.  Rebutting. 

537.  Irrelevant  evidence  may  be  re- 
butted by  irrelevant  evidence.  Nel- 
son V.  Ivcrson,  24  Ala.  9. 

538.  In  assumpsit  by  husband  and 
wife  against  the  executors  of  the  wife's 
father,  on  an  alleged  indebtedness  of 
the  testator  to  his  daughter,  plaintiffs 
having  introduced  evidence  of  the 
testator's  declarations,  as  to  his  inten- 
tion to  give  each  one  of  his  daughters 
the  same  amount  of  property,  and  the 
amount  given  to  the  others, — held,  that 
defendants  might  rebut  this  evidence, 
by  showing  that  the  testator  had  giv- 
en money  and  property  to  plaintiffs 
by  way  of  advancement,  and  had  sup- 
plied them  for  several  years  with  the 
means  of  living.  Harrison''^  Executors 
V.  Cor  die  and  Wife,  22  Ala.  457. 

539.  Where  part  of  a  transaction 
has  been  elicited  from  a  witness  on 
his  direct  examination,  the  opposite 
party  has  a  right  to  inquire  into  all  the 
facts  and  circumstances  connected 
with  it,  although  they  might  not  be 
admissible  as  independent  testimony. 
Lanier  v.  Branch  Bank  at  Montgomery, 
18  Ala.  625. 

540.  After  one  party  has  adduced  a 
part  of  a  conversation  as  evidence,  his 
adversary  has  the  right  to  call  for  the 
whole  of  it.  Nelson  v.  Iverson,  24  Ala. 
9  ;  Frank  v.  The  State,  27  Ala.  37. 

541.  In  an  action  on  a  warranty  of 
the  soundness  of  a  slave,  the  defend- 
ant introduced  as  a  witness  the 
auctioneer  by  whom  the  sale  was 
made,  and  who  was  asked, .  on  cross- 
examination,  if  the  question  was  not 
asked,  during  the  sale,  whether  the 
slave  was  sound,  and  what  his  reply 
was;  to  which  he  answered,  that  the 
question  was  asked,  and  that  he  re- 
plied, "I  believe  she  is  sound — she  is 
60  far  as  I  know."  Held,  that  the 
question  and  answer  were  competent 
evidence,  as  showing  the  witness' 
connection  with  the  question  of  the 
slave's  soundness.  Stoudenmeier  v. 
Williamson,  29  Ala.  558. 

542.  AVhere  the  question  at  issue  is 
whetlier  or  not  a  parol  gift  of  a  slave 
was  made,  and  evidence  has  been  ad- 
duced tending  to  show  that  the  dec- 
larations of  the  alleged  donor,  by 
which  the  gift  is  sought  to  be  estab- 
lished, were  made  in  jest,  evidence  of 


a  fact  tending  to  show  a  moral  consid- 
eration for  the  gift  is  not  irrelevant. 
Nelson  v.  Iverson,  17  Ala.  216. 

543.  In  trover  for  the  conversion  of 
a  slave,  which  the  evidence  tended  to 
prove  had  been  stolen  by  the  defend- 
ant, plaintiff  having  proved  that  de- 
fendant and  his  accomplice,  by  whom 
the  slave  was  run  off',  "were  quite  in- 
timate and  friendly,  and  acted  in  con- 
cert," defendant  may  prove  that  his 
alleged  accomplice  "manifested  great 
hostility  to  him."  Martin's  Executrix 
V.  Martin,  25  Ala.  201. 

544.  In  an  action  on  a  promissory 
note,  issue  being  joined  on  a  special 
plea  of  non  est  factum,  and  evidence 
having  been  introduced  by  the  defend- 
ant tending  to  show  his  insanity  "at, 
before  and  after  the  execution  of  said 
note,"  plaintiff  maj"^  introduce  rebutting 
evidence  of  his  condition  seventeen 
days  after  the  execution  of  the  note. 
Walker  v.  Clay  ^  Clay,  21  Ala.  797. 

545.  Where  the  validity  of  a  will  is 
impeached  for  fraud  or  undue  influ- 
ence, the  declarations  of  the  testator, 
made  and  repeated  at  the  distance  of 
ten  and  five  years  before  its  execution, 
and  tending  to  show  a  fixed  and  set- 
tled purpose  to  make  a  similar  will, 
are  admissible  as  rebutting  evidence. 
Roberts  V.  Trawick,  17  Ala.  55. 

546.  The  contestants,  for  the  pur- 
pose of  showing  an  adulterous  inter- 
course between  the  testator  and  the 
mother  of  the  children  who  were  his 
legatees,  adduced  evidence  of  his  in- 
timacy with  her  and  her  family,  his 
visits  to  her  house  during  her  hus- 
band's absence,  his  gifts  to  them,  &c. 
Held,  that  this  proof  might  be  rebutted, 
by  evidence  showing  that  their  inter- 
course was  characterized  by  a  reli- 
gious sentiment ;  such  as  the  fact  that 
they  frequently  attended  class-meet- 
ings together.  Dunlap  v.  Robinson, 
28  Ala.  100. 

547.  Where  a  claim  is  filed  against 
an  insolvent  estate,  for  goods,  wares 
and  merchandize  furnished  to  the  in- 
testate, and  money  paid  for  him  by  a 
firm  of  which  the  creditor  is  surviving 
partner;  and  the  administrator,  for 
the  purpose  of  reducing  the  amount 
of  the  account,  proves  that  the  firm 
collected  money  for  the  intestate,  up- 
on the  understanding  that,  when  col- 
lected,   it    should    be    placed  to  his 
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credit, — tlie  creditor  may  rebut  this 
evidence,  by  proof  of  another  item  of 
indebtedness  from  the  intestate  to  tlie 
said  firm,  to  which  the  money  collect- 
ed by  them  miglit  properly  liave  been 
applied.     Ross  v.  Pearson,  21  Ala.  4715. 

548.  Although  it  is  irregular  to  ad- 
mit such  rebutting  evidence,  before 
the  administrator  has  offered  the  evi- 
dence which  it  is  intended  to  rebut ; 
yet,  if  the  administrator  admits  that 
he  will  offer  such  evidence,  and  the 
record  shows  that  it  was  subsequently 
introduced,  the  error  is  without  in- 
jury,    lb. 

549.  Where  a  bankrupt's  certificate 
is  attacked  for  fraud,  and  the  plaintiff 
has  proved  that  said  bankrupt,  before 
filing  his  petition,  received  considera- 
ble sums  of  money,  was  engaged  in 
merchandizing,  purchased  cotton,  &c., 
the  defendant  may  show  that  all  those 
who  were  engaged  in  the  purchase  of 
cotton,  at  the  same  time  and  place 
with  himself,  had  failed ;  and  this, 
notwithstanding  it  appears  .that  he 
sold  his  goods  for  cash,  while  the  oth- 
ers sold  on  time.  Edgar  v.  McArn, 
22  Ala.  796. 

550.  Evidence  of  the  fact  that  de- 
fendant was  a  reckless  cotton-buyer, 
is  also  admissible  for  him.     Ih. 

551.  Plaintiff,  having  proved  that 
defendant,  during  the  three  years 
immediately  preceding  the  trial,  which 
was  several  years  after  obtaining  his 
discharge  in  bankruptcy,  purchased  a 
large  quantity  of  cotton,  defendant 
cannot  rebut  this  evidence,  by  show- 
ing the  insolvency  of  nine-tenths  of 
the  persons  engaged  in  that  business 
during  the  same  time,     lb, 

552.  Nor  can  he  be  allowed  to 
prove  that  merchants  in  a  neighbor- 
ing city  were  in  the  habit  of  employing 
persons  in  the  town  where  he  lived 
to  buy  cotton  for  them  on  commis- 
sion.    Ih. 

553.  In  an  action  against  the  hirer 
of  a  slave,  to  recover  damages  for  his 
neglect  of  duty  in  the  treatment  of  the 
slave,  plaintiff  having  proved  that  he 
transported  the  slave  by  railroad  while 
sick,  defendant  may  show  that  he  act- 
ed under  the  advice  of  a  physician. 
Ala.  ^  Tenn.  Rivers  Railroad  Co.  v. 
Burke,  27  Ala.  535, 

554.  In  an  action  by  an  attorney,  to 
recover  for  services  rendered  by  him 


as  defendant's  agent  in  going  to  Louis- 
iana, plaintiff  having  proved  a  con- 
versation between  himself  and  defend- 
ant, in  which  the  latter  requested  him 
to  accompany  him  to  Louieiajia  as  his 
agent,  and  he  agreed  to  go  ;  and  that 
they  both  left  the  county  of  their  resi- 
dence at  the  same  time, — held,  that  to 
rebut  this  evidence,  and  to  show  that 
they  in  fact  went  to  Texas  instead  of 
Louisiana,  defendant  might  prove  that 
plaintiff  had  land  and  slaves  in  Texas, 
and  had  stated  that  he  had  gone  to 
Texas  with  defendant.  Jones  v.  Sterns, 
28  Ala.  677. 

555.  On  a  trial  of  the  right  of  prop- 
erty in  three  bales  of  cotton,  which 
the  claimant  alleged  he  had  taken 
from  the  defendant  in  execution  in 
exchange  for  a  horse,  plaintiff  having 
shown  that,  after  the  alleged  exchange, 
the  claimant  retained  the  horse,  and 
offered  him  for  sale,  it  is  competent 
for  the  claimant,  for  the  purpose  of 
rebutting  this  evidence,  to  show  that 
the  defendant  had  no  stable,  that  the 
horse  was  fed  with  his  corn,  and  that 
the  offer  to  sell  was  by  his  authority. 
Mobley  v.  Bilberry,  17  Ala.  428. 

XVII.  Substance  op  Issue,  and  Vari- 
ance. 

556.  A  bill  of  exchange,  drawn  by 
"Ebenezer  Hearn,"  may  be  given  in 
evidence  under  a  count  on  a  bill  alleg- 
ed to  have  been  drawn  by  "Ebenezer 
Hearne."  Coster,  Robinson  if  Co.  v, 
Thomason,  19  Ala.  717. 

557.  Under  a  declaration  on  a  note, 
payable  "one  day  after  date,''  a  note 
payable  "one  day  after,"  the  word 
"date"  being  omitted,  is  admissible  in 
evidence,  and  the  omission  will  be 
supplied  by  intendment.  White  v. 
JforJ,  22  Ala.  442. 

558.  In  slander  for  words  spoken  of 
a  female,  imputing  to  her  a  want  of 
chastity,  which  are  made  actionable  by 
statute,  an  averment  in  the  declaration 
of  the  plaintiff's  chastity  and  good  re- 
pute, is  inducement  merely,  and  does 
not  require  to  be  proved,  in^less  tra- 
versed by  an  appropriate  plea.  Sid- 
greaves  V.  3Iyatt,  22  Ala.  617. 

559.  In  debt  on  an  attachment  bond, 
if  the  declaration  proceeds  on  a  bond 
given  for  an  ancillary  attachment, 
while  the  bond  set  out  on  over  is  for 


624 


EVIDENCE. 


[Part  IY. 


an  original  attachment,  the  variance 
is  immaterial  Dickson  v.  Bachelder, 
21  Ala.  699. 

SCO.  Nor  is  it  a  material  variance, 
that  the  bond  set  out  in  the  declara- 
tion alleges  that  the  attachment  was 
sued  out  b}'  ''Robert  and  Charles  Cor- 
nell" in  a  suit  brought  by  them  as 
partners,  while  the  bond  set  out  on 
oyer  recites  that  the  attachment  was 
sued  out  by  "John  J.  Steiner,  at  the 
suit  ot  Robert  and  Cliarles  Cornell." 
lb. 

561.  In  an  action  against  an  admin- 
istratrix, seeking  to  charge  her  in  her 
representative  capacity,  a  recovery 
cannot  be  had  on  proof  of  a  demand 
against  her  individually.  Anderson  v. 
Rice,  20  A\a.  239. 

562.  In  detinue  by  an  administrator, 
individually,  a  recovery  cannot  be 
had  on  a  cause  of  action  accruing  to 
him  only  in  his  representative  char- 
acter.    Agee  V.   Williams,  27  Ala.  644. 

563.  Under  an  averment  in  a  decla- 
ration relative  to  an  execution  "re- 
turnable according  to  the  statute,"  an 
execution  returnable  to  a  terra  differ- 
ent from  that  to  which  it  should  have 
been  returnable  is  not  admissible  evi- 
dence.    Forivard  x>.  Marsh,  18  Ala.  645. 

564.  In  case  against  the  hirer  of  a 
slave,  for  negligence,  the  considera- 
tion and  terras  of  the  contract  of  hir- 
ing, it  alleged,  need  not  be  proved  as 
laid.     Moseley  v.  Wilkinson,  24=  Ala.  411. 

565.  But,  under  a  declaration  alleg- 
ing a  general  contract  of  hiring,  and 
defendant's  breach  of  duty  and  contract 
in  failing  to  treat  the  slave  with  pro- 
per care  and  attention  while  sick,  a 
recovery  cannot  be  had,  whether  the 
action  be  case  or  assumpsit,  on  proof 
of  a  particular  contract,  limiting  the 
employment  of  the  slave  to  a  particular 
place  and  service,  and  stipulating  that 
he  should  not  be  re-hired  to  another. 
S.  C,  18  Ala.  288. 

566.  Under  a  declaration  on  a  con- 
tract, by  which  defendant  promised 
to  pay  in  consideration  that  plaintiff 
would  cure  a  certain  negro,  evidence 
cannot  be  received  of  a  contract  by 
which  he  promised  to  pay  in  consider- 
ation that  plaintiff  would  take  said 
negro  "and  effect  a  cure  free  of  any 
charge  for  board."  Jordan  v.  Roney, 
23  Ala.  758. 

567.  In  an  action  for   a  breach  of 


warranty  of  the  soundness  of  a  horse, 
the  consideration  averred  being  a  cer- 
tain sum  of  money,  a  written  contract, 
containing  the  wan-anty,  and  express- 
ing as  the  consideration  defendant's 
acceptance  for  the  sum  specified,  is 
admissible  evidence.  Brown  v.  Jones, 
24  Ala.  463. 

568.  Whatever  may  be  the  effect  of 
the  provisions  of  the  Code,  in  dispens- 
ing with  technical  accuracy  and  pre- 
cision in  the  complaint ;  j'et,  where 
the  instrument  oflFered  in  evidence 
varies  from  that  described  in  the  com- 
plaint, the  variance  renders  it  inad- 
tnissible.  May  ^  Bell  v.  Miller  £f  Co., 
27  Ala.  515. 

569.  In  case  for  injuries  to  plaintiff's 
stock,  alleged  to  have  been  done  by 
defendant's  children  and  servants, 
plaintiff  cannot  be  allowed  to  prove 
injuries  done  by  defendant  himself  in 
person.     Smith  v.  Causey,  28  Ala.  655. 

570.  If  the  declaration  alleges  that 
the  injuries  were  done  with  the  de- 
fendant's dogs,  the  averment,  though 
unnecessary,  is  descriptive  of  the 
cause  of  action,  and  cannot  be  disre- 
garded,    lb. 

571.  In  an  action  by  a  bailee,  aver- 
ring an  embezzlement  of  his  own 
money,  proof  of  an  embezzlement  of 
money  rightfully  deposited  with  him 
may  be  received.  Firemen's  Insurance 
Co.  V.  McMillan,  29  Ala.  147. 

572.  In  case  for  a  diversion  of  wa- 
ter from  plaintiff's  mill,  if  the  com- 
plaint alleges  that  the  defendant  di- 
verted the  water,  while  the  evidence 
shows  that,  though  the  water  was 
originally  diverted  by  him,  he  provid- 
ed means  for  its  return  to  its  natural 
channel  above  plaintiff's  lands,  and  that 
its  return  was  prevented  by  the  act  of 
another  person  after  it  left  defendant's 
lands,  there  is  no  material  variance 
between  the  allegations  and  proof. 
(Rice,  C.  J.,  dissenting.)  Stein  v.  Burden, 
29  Ala.  127. 

573.  Where  a  bankrupt's  certificate 
is  impeached  for  fraud,  his  declara- 
tion, at  the  time  of  purchasing  a  horse 
soon  after  the  institution  of  the  pro- 
ceedings in  bankruptcy,  "that  he 
wanted  him  to  send  to  North  Carolina 
for  four  or  five  negroes  he  had  hid 
out  there,"  is  not  admissible  evidence, 
under  a  specification  of  the  fraudulent 
omission  and  concealment  of  certain 
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notes,  accomits,  claims,  "two  negroes 
Esther  and  Rlioda,  and  a  large  sum  of 
money."  As/deifs  Adm'r  v.  Robinson, 
29  Ala.  112. 

574.  Under  a  specification  of  the 
fraudulent  omission  of  a  judgment  for 
^122.81,  evidence  cannot  be  received 
of  a  judgment  for  ^132.81,  although  it 
corresponds  in  every  other  respect 
witli  the  judgment  described.     lb. 

575.  In  assumpsit,  a  recovery  cannot 
be  had  under  a  special  count,  on  proof 
of  a  contract  variant  from  that  set 
out ;  but  in  such  case,  a  recovery  may 
still  be  had  under  the  common  counts. 
Hopper  V.  Eiland,  21  Ala.  714. 

576.  In  such  case,  it  is  competent 
for  the  defendant,  under  tlie  plea  of 
the  general  issue,  to  prove  a  con- 
tract different  from  that  declared  on. 
Longhridge  v.  Thompson,  20  Ala.  828. 

As  to  variance  in  chancery  cases, 
see  Decrees,  4-28,  pp.  242-4. 

XVIII.  Sufficiency  and  Weight. 

577.  In  the  absence  of  legal  pre- 
sumptions, it  is  for  the  jury  alone  to 
determine  what  amount  of  evidence 
is  required  to  produce  conviction  in 
their  minds ;  consequently,  a  charg-e 
which  instructs  them  that,  "in  civil 
cases,  all  that  is  required  is  that  the 
proof  shall  preponderate  in  favor  of 
one  party  or  the  other,  and  that  they 
must  find  according  to  the  preponder- 
ance of  the  proof,"  is  erroneous,  be- 
cause it  invades  the  province  of  the 
jury.     Mays  v.  Williams,  27  Ala.  267. 

578.  In  actions  on  open  accounts, 
positive  certainty  is  not  ordinarily 
attainable  :  if  the  jury  are  reasonably 
satisfied  from  the  evidence  of  the  ex- 
istence of  the  facts  which  constitute 
the  alleged  indebtedness,  it  is  suffi- 
cient to  authorize  a  verdict  for  the 
plaintiff.  Godbold  v.  Blair  ^  Co.,  27 
Ala.  592. 

579.  Where  one  witness  swears 
that,  in  a  certain  conversation,  he 
heard  a  party  use  particular  language  ; 
while  another,  who  was  present  at  the 
same  time,  testifies  that  he  did  not 
hear  it, — the  law  gives  more  weight 
to  the  positive  than  to  the  negative 
testim'ony.     Harris  v.  Bell,  27  Ala.  520. 

580.  But  this  principle  does  not  ap- 
ply, where  one  witness  testifies  that 
the  conversation  had  reference   to   a 
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j)articular  slave  in  controversy,  while 
tlie  other  testilies  tliat  it  related  to 
another  slave,  and  each  swears  that  lib 
heard  and  remembers  the  whole  con- 
versation,    lb. 

581.  It  cannot  be  laid  down  as  a 
positive  rule,  that  more  than  one  wit- 
ness is  required  to  prove  the  existence 
of  a  custom,  before  it  can  become  ua 
clement  of  contracts.  Partridge  v. 
Forsyth,  29  Ala.  200. 

582.  Evidence  which  would  be  suf- 
ficient, in  an  action  against  an  execu- 
tor or  administrator,  to  charge  him 
with  the  payment  of  a  demand  against 
his  testator  or  intestate,  is  sufficient, 
on  settlement  of  his  accounts,  to  sup- 
port his  claim  to  a  credit  for  such 
payment.  Gaunt  and  Wife  v.  Tucker's 
Executors,  18  Ala.  27. 

583.  But  the  mere  production  of  a 
receipt,  purporting  to  be  signed  by 
the  creditor,  without  proof  oi^  his  sig- 
nature or  of  the  validity  of  the  debt, 
is  not  sufficient  to  authorize  the  allow- 
ance of  such  credit.     lb. 

584.  A  receipt,  signed  by  the  duly 
authorized  agent  of  the  creditor,  ac- 
companied with  proof  of  the  signa- 
ture, and  of  the  removal  of  both  prin- 
cipal and  agent  from  the  State,  is 
sufficient  evidence  of  the  payment,  un- 
less contradicted  by  other  testimony. 
McCreliss'  Distributees  v.  Hinkle,  17  Ala. 
459. 

585.  The  fact  that  a  steamboat  was 
running  as  a  regular  packet  between 
Mobile  and  New  Orleans,  and  was  ad- 
vertised as  such  in  the  newspapers,  is 
not,  per  se,  conclusive  evidence  of  a 
contract,  in  an  action  between  her 
owners  and  the  owner  of  a  hired  slave, 
that  she  should  run  only  on  that  line 
during  the  term  of  hiring.  Myers  v. 
Gilbert,  18  Ala.  467. 

586.  A  certified  transcript  of  a  judg- 
ment is  only  presumptive  evidence  of 
the  judgment  itself,  and  may  be  shown 
to  be  incorrect.  Pryor  v.  Beck,  21  Ala. 
393. 

587.  A  record  copy  of  a  lost  deed, 
or  a  transcript  from  the  record,  is  only 
presumptive  evidence  of  the  contents 
of  the  deed,  and  does  not  preclude  a 
party  from  showing  that  it  was  incor- 
rectly recorded.  Harvey  and  Wife  v. 
Thorpe,  28  Ala.  250. 

As  to  the  conclusiveness  and  effect 
of  admissions,  vide  supra,  28-52  ;  and, 
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as  to  the  conclusiveness  and  effect  of 
records,  vide  supra,  411-446. 

XIX.  Of  the  Evidence  Relative  to 
Particular  Issues. 

1.  Accord    and    Satisfaction. — See    that 
title,  p.  361. 

2.  Accounts. 

588.  In  an  action  on  an  account,  a 
merchant's  books  are  not  admissible 
evidence  for  him,  except  by  the  de- 
fendant's consent ;  nor,  conceding  their 
admissibility,  would  they  be  higher 
or  better  evidence  than  the  positive 
testimony  of  his  clerk,  who  swears  to 
the  sale  and  delivery  of  the  articles, 
but  cannot  recollect  their  dates,  and 
has  never  compared  the  account  with 
the  books.  Godbold  v.  Blair  Sf  Co.,  27 
Ala.  592. 

589.  A  merchant's  clerk  and  book- 
keeper, who  testifies  that  he  made  all 
the  entries  on  the  books,  and  that  he 
charged  nothing  as  sold  which  was 
not  sold,  may  further  testify  "that  he 
is  satisfied  and  believes  that  all  the 
items  charged  in  the  account  sued  on 
were  sold,  although  he  cannot  recol- 
lect them."  Wright  v.  Boiling,  27  Ala. 
259. 

590.  The  original  entries  on  a  phy- 
sician's books  are  evidence  (Code, 
§  2298)  for  him,  in  an  action  for  the  re- 
covery of  his  medical  services,  of  the 
items  of  his  account  for  medicines 
administered  and  furnished  to  his 
patients  in  the  course  of  his  practice  ; 
but  the  value  of  the  medicines,  as  well 
as  of  the  active  services  rendered, 
must  be  otherwise  proved.  Richard- 
son V.  Dorman's  Executrix,  28  Ala.  679. 

591.  On  the  settlement  of  partner- 
ship accounts  in  equity,  the  books  of 
the  firm,  to  which  all  the  partners 
have  had  free  access,  are  evidence 
for  and  against  each  partner.  Desha 
if  Sheppard  v.  Smith,  20  Ala.  747. 

592.  The  fact  that  the  items  of  an 
accormt  are  not  charged  in  the  order 
of  their  dates,  does  not  raise  any  legal 
presumption  against  the  correctness 
of  the  account,  but  is,  at  most,  a  cir- 
cumstance for  the  consideration  of  the 
jury.     Ross  v.  Pearson,  21  Ala.  473. 

593.  In  actions  on  open  accounts, 
positive   certainty  is    not  ordinarily 


attainable  :  if  the  jury  are  reasonably 
satisfied  from  the  evidence  of  the  ex- 
istence of  the  facts  which  constitute 
the  alleged  indebtedness,  it  is  sufficient 
to  authorize  a  verdict  for  the  plaintiff. 
Godbold  V.  Blair  ^  Co.,  27  Ala.  592. 

3.  Adverse  Possession. — See    that  title, 
p.  386. 

4.  Agency. — See  that  title,  p.  387. 

5.  Consideration. 

594.  When  it  becomes  necessary  to' 
prove  the  consideration  of  a  note,  the 
most  regular  mode  of  proceeding  is, 
first  to  introduce  the  note  itself,  and 
then  go  on  to  show  its  consideration. 
Pennington  v.  WoodaU,  17  Ala.  687. 

595.  A  note  imports  a  consideration, 
when  it  is  the  foundation  of  the  suit ; 
and  the  fact  that  the  payee,  who  sues 
for  the  use  of  another,  "never  was  the 
owner  of  the  note,  and  never  put  it 
in  circulation,  nor  authorized  it  to  be 
done,"  does  not  repel  this  presump- 
tion.    Bird  V.  Wooley,  23  Ala.  717. 

596.  A  bond  which  is  not  the  foun- 
dation of  the  suit,  but  which  is  set  up 
as  a  defense,  does  not  import  a  con- 
sideration. Keep  V.  Kelly  fr  Levin,  29 
Ala.  322. 

597.  As  a  general  rule,  the  recitals 
in  a  deed  which  is  impeached  for 
fraud,  in  a  controversy  between  those 
claiming  under  it  and  a  pre-existing, 
creditor  of  the  grantor,  are  not  evi- 
dence of  a  consideration.  Pool  v.  Cum- 
mings  ^  Co.,  20  Ala.  563. 

598.  In  an  action  by  a  trustee  for 
the  benefit  of  creditors,  against  a  third 
person,  to  recover  a  slave  conveyed 
by  the  deed,  it  is  not  necessary  for 
the  plaintiff  to  prove  the  considera- 
tion of  the  deed,  until  the  defendant 
has  shown  that  he  claims  as  a  creditor 
or  purchaser  from  the  grantor  ;  but, 
when  the  defendant  has  made  this 
proof,  the  onus  of  showing  a  considera- 
tion is  on  the  plaintiff.  Pennington  v. 
WoodaU,  17  Ala.  685. 

599.  In  an  action  against  a  sheriff, 
for  levying  an  attachment  against 
plaintiff's  vendor  on  goods  in  plain- 
tifTs  possession,  proof  of  the  existence 
of  the  attachment  debt  before  the 
transfer  of  the  goods,  casts  on  the 
plaintiff  the  ohms  of  showing  that  his 
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purchase  was  foimdccl  on  valuable 
consideration.  Sparks  v.  Ruwls,  17 
Ala.  211. 

As  to  the  admissibility  of  parol  evi- 
dence, to  affect  the  consideration  of 
written  instruments,  vide  supra,  232- 
241. 

6.  Deeds. — See  that  title,  pp.  53T-8. 

7.  Fraud. 

600.  Where  the  question  of  fraud  is 
involved,  great  latitude  in  the  range 
of  the  evidence  is  allowed,  since  it  is 
scarcely  ever  possible  to  prove  fraud, 
except  by  a  comprehensive  and  com- 
parative view  of  the  actions  of  the 
party  to  whom  it  is  imputed,  and  his 
relative  position  at,  and  a  reasonable 
time  before  and  after,  the  time  at 
which  the  act  is  alleged  to  have  been 
committed.  Snodgrass  v.  Branch  Bank 
at  Decatur,  25  Ala.  161. 

601.  Circumstances  of  Unusual  par- 
ticularity, attending  a  sale  by  a  debtor 
to  his  son-in-law,  may  be  considered 
by  the  jury,  as  tending,  if  unexplained, 
to  show  fraud,  Jones  v.  Stewart,  19 
Ala.  701. 

602.  To  show  fraud  in  the  execu- 
tion of  a  bill  of  sale  for  a  slave,  a  deed 
for  land,  executed  by  the  vendor  to 
the  purchaser  on  the  same  day,  is  ad- 
missible evidence,  as  tending  to  show 
that  the  vendor  was  disposing  of  all 
his  property.  Dent  v.  Portwood,  21 
Ala.  588. 

603.  Where  a  deed  is  attacked  for 
fraud,  the  creditor  may  show  that  the 
grantee  is  the  minor  son  of  the  grant- 
or ;  that  the  grantor,  who  was  in  em- 
barrassed circumstances,  executed 
another  deed  to  the  same  grantee  on 
the  same  day  ;  and  that  the  two  deeds 

'conveyed  all  the  grantor's  property 
within  the  State.  Benning  v.  Nelson, 
23  Ala.  801. 

604.  On  a  trial  of  the  right  of  prop- 
erty in  slaves,  which  the  claimant 
holds  under  an  alleged  purchase  from 
the  defendant  in  execution,  and  which 
are  shown  to  have  remained  in  the 
claimant's  possession  for  about  four 
years  after  the  alleged  sale,  the  cred- 
itor may  show  that  the  defendant  in 
execution  obtained  his  discharge  in 
bankruptcy  about  the  expiration  of 
that  time,  and  that  the   slaves  were 


found  in  his  possession  a  few  months 
al'terwards.  Snodgrass  v.  Branch  Bank 
at  Decatur,  25  Ala.  161. 

605.  The  mortgagor's  retention  of 
possession,  after  the  law-day  of  the 
mortgage  has  passed,  is  not  presump- 
tive evidence  of  fraud.  Steele  v.  Ad- 
ams, 21  Ala.  534. 

606.  The  retention  of  possession  by 
the  vendor  of  a  chattel,  unexplained, 
is  only  presumptive  evidence  of  fraud, 
and  may  be  explained.  Millard's 
Adm'rs  v.  Hall,  24  Ala.  209  ;  Upson  v. 
Raiford,  29  Ala.188. 

607.  The  rule  which  makes  such 
retention  of  possession  presumptive 
evidence  of  fraud,  does  not  apply  to 
public  sales  on  notice.  Montgomery's 
Executors  v.  Kirksey,  26  Ala.  172. 

608.  The  grantor's  retention  of  pos- 
session, consistently  with  the  terms 
of  his  deed,  of  property  conveyed  ia 
trust  to  secure  certain  creditors,  is 
not  a  badge  of  fraud.  Hopkins  v.  Scott, 
20  Ala.  179. 

609.  The  relationship  of  all  the  par- 
ties to  a  deed  of  trust,  execiited  by  an 
insolvent  debtor,  raises  no  legal  pre- 
sumption of  fraud,  but  is  a  circum- 
stance for  the  consideration  of  the 
jury.  Montgomery's  Executors  v.  Kirk- 
sey,  26  Ala.  172. 

610.  The  fact  that  the  grantor's 
father  purchased  all  the  property  at 
the  trustee's  sale,  and  suffered  it  to  go 
back  immediately  to  the  grantor's 
possession,  "with  permission  to  get  a 
subsistence  for  himself  and  family, 
but  to  turn  over  all  beyond  this  to 
the  father,  and  that  the  property  was 
to  be  under  the  general  supervision 
and  control  of  his  brother,;  as  agent 
of  his  father,"  is  a  circumstance  for 
the  consideration  of  the  jury,  but  does 
not  raise  anj'  legal  presumption  of 
fraiid.     lb. 

611.  The  use  to  which  the  parties 
apply  a  deed  is,  as  against  them,  evi- 
dence of  the  intent  with  which  it  was 
made.  Constantine  v.  Twelves,  29  Ala. 
607. 

612.  The  subsequent  unauthorized 
acts  or  admissions  of  either  the  grant- 
or or  the  triistee,  when  the  latter  lias 
no  beneficial  interest  in  the  property, 
cannot  be  received  to  invalidate  the 
deed.  Governor  v.  Campbell,  17  Ala. 
566. 

613.  The  declarations  of  the  grant- 
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or,  subsequent  to  the  execution  of  a 
deed  of  gift,  are  not  admissil>le  to 
prove  it  fraudulent.  Price  v.  Branch 
Bank  at  Decatur,  17  Ala.  374  ;  Strong's 
Executors  V.  Brewer,  17  Ala.  707. 

614.  Nor  are  his  subsequent  acts, 
other  than  a  sale  to  a  bona-fiile  purchas- 
er for  valuable  consideration.  Foote 
and  Wife  v.  Cobh,  18  Ala.  585. 

615.  Fraud  will  never  be  presumed, 
when  the  facts  may  consist  with  hon- 
esty and  pure  intention.  Smith's  Heirs 
V.  Branch  BanJc  at  Mobile,  21  Ala.  125  ; 
Ala.  Life  Insurance  ^  Trust  Co.  v.  Pett- 
u-aij,  24  Ala.  544. 

8.  Insanity. 

616.  The  party  who  alleges  insanity 
or  lunacy,  in  avoidance  of  a  contract, 
is  bound  to  prove  it ;  but,  when  the 
existence  of  lunacy  is  once  established, 
it  devolves  on  the  opposite  party  to 
prove,  by  testimony  equally  convinc- 
ing, that  the  contract  was  made  during 
a  lucid  interval.  Rawdon  v.  Rawdon, 
28  Ala.  565. 

617.  On  the  trial  of  an  issue  to  test 
the  validity  of  a  will,  the  onus  is  on 
the  proponent  to  show  the  testator's 
.mental  capacity.     Dunlap  v.  Robinson, 

28  Ala.  100. 

618.  Where  the  principal  legatee, 
who  was  born  in  If^wful  wedlock  two 
or  three  months  after  his  mother's 
marriage  with  the  testator,  bears  the 
peculiar,  distinctive  marks  of  the  ne- 
gro, while  his  mother  and  the  testator 
were  white  persons  of  fair  complexion, 
the  testator's  belief  that  such  legatee 
was  his  son  is  admissible  evidence, 
for  the  purpose  of  showing  mental 
delusion  on  that  particular  subject. 
Fioreifs  Executors  v .  Florey,  24  Ala.  241. 

619.  A  witness,  whose  acquaintance 
with  the  testator  was  such  as  to  ena- 
ble him  to  form  a  correct  opinion  of 
the  mental  condition  of  the  latter,  may 
not  only  depose  to  facts  conducing  to 
establish  unsoundaess  of  mind,  but 
may  also,  in  connection  with  those 
facta,  give  his  own  opinion  upon  the 
question  of  sanity  or  insanity.     lb. 

620.  No  precise  rule  can  be  laid 
down,  as  to  the  length  or  chara,cter  of 
acquaintance  which  would  render  the 
opinion  of  a  person  who  is  not  a  pliy- 

_  siciun    competent    evidence    on    the 
question    of   insanity.     In    cases    of 


general  insanity,  a  total  incapacity  to 
distingush  right  from  wrong  on  any 
question,  the  same  degree  of  observa- 
tion is  not  required  to  discover  the 
existence  of  the  disease,  as  in  cases  of 
monomania,  or  partial  derangement  ; 
and  consequently,  the  same  degree- of 
intimac}'  is  not  necessary  to  render 
the  opinion  of  the  witness  admissible. 
But  in  every  case,  the  circumstances 
must  be  such  as  to  have  afforded,  the 
witness  an  opportunity  of  forming  an 
accurate  judgment  as  to  the  existence 
or  non-existence  of  the  disease,  con- 
sidered with  reference  to  the  charac- 
ter or  degree  in  which  it  is  alleged  to 
exist.     Powell  v.  State,  25  Ala.  21. 

621.  The  opinions  of  medical  men, 
founded  on  their  own  personal  obser- 
vation of  the  party,  or  on  facts  detail- 
ed by  other  witnesses,  are  admissible 
evidence  on  the  question  of  insanity; 
but  such  opinions  are  to  be  weighed 
by  the  jury  as  other  testimony,  and  are 
not  conclusive.  McAllister  v.  The  State, 
17  Ala.  434. 

622.  Where  insanity  is  set  up  as  a 
defense  in  a  criminal  case,  evidence  of 
the  state  of  the  prisoner's  mind  at  the 
time  of  the  trial  is  admissible  for  him, 
as  tending  to  show  his  true  mental 
condition  when  the  act  was  commit- 
ted,    lb. 

623.  In  an  action  on  a  promissory 
note,  issue  being  joined  -on  a  special 
plea  oi  non  est  factum,  and  the  defend- 
ant having  introduced  evidence  tend- 
ing to  show  that,  "at,  before,  and  after 
the  execution  of  the  ndte,"  he  was 
insane,  plaintiff  may  introduce  rebut- 
ting evidence  of  his  mental  condition 
seventeen  days  after  its  execution. 
Walker  v.  Clay  ^  Clay,  21  Ala.  797. 

9.  Insolvency. 

624.  The  fact  that  a  creditor  is  un- 
able to  collect  his  debt,  tends  to  show 
that  the  debtor  is  insolvent,  but  may 
be  explained  by  proof  that  the  inabili- 
ty to  collect  did  not  result  from  the 
debtor's  inability  to  pay.  Bilberry  v. 
Mohley,  20  Ala.  260. 

625.  The  fact  that  notes  are  out- 
standing against  a  debtor,  on  one  of 
which  a  judgment  has  been  rendered, 
tends  to  prove  that  he  is  insolvent. 
Bceson  v.  Wiley,  Banks  ^  Co.,  28  Ala. 
575.    . 
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626.  The  fact  of  insolvency  cannot 
be  proved  by  fjencral  reputation. 
Walker  V.  Forbes,  25  Ala.  139. 

627.  A  witnesH  may  state  that  "he 
regards  certain  debtors  as  fnsolvent," 
if  his  testimony  shows  that  his  con- 
clusion is  based  on  his  knowledge  of 
their  circumstances  ;butnot  otherwise. 
Royall's  Adm'r  v.  McKenzie,  25  Ala.  3G3. 

10.  Marriage. 

628.  Cohabitation  is  presumptive 
evidence  of  an  actual  marriage,  but 
inaj'  be  rebutted  by  proof  of  a  subse- 
quent permanent  separation  between 
the  parties,  without  any  apparent 
cause,  and  the  marriage  of  one  of  them 
within  ashorttime  afterwards.  Weat/i- 
erford  v.  Weatlierford,  20  Ala.  548. 

629.  A  bond  given  hy  the  intended 
hiisband,  preliminary  to  obtaining  a 
marriage  license,  is  competent  evi- 
dence of  the  marriage  ;  biit,  where  the 
marriage  was  celebrated  in  another 
State,  a  certified  copy  of  the  bond  is 
not  admissible  evidence  here,  unless 
properly  authenticated  under  the  act 
of  congress,  and  shown  to  have  been 
recorded  by  statutory  requisition. 
Martin's  Heirs  v.  Martin,  22  Ala.  86, 

630.  Where  a  widow  institutes  pro- 
ceedings in  the  probate  court  for  her 
dower,  proof  of  marriage  by  an  eye- 
witness is  not  required,  nor  is  it  indis- 
pensable that  the  license,  with  the 
minister's  return  thereon  endorsed, 
should  be  produced.     lb. 

631.  In  divorce  cases,  if  the  answer 
admits  the  marriage,  proof  of  the. fact 
that  the  parties  had  lived  together, 
as  man  and  wife,  for  more  than  forty 
years,  is  sufficient.  Morris  v.  Morris, 
20  Ala.  168. 

11.   Ownership. 

632.  Possession  is  presumptive  evi- 
dence ofownershfp.  Sparks  v.  Rawls, 
17  Ala.  211  ;  Governor  v.  Campbell,  17 
Ala.  566;  Whitselt,  Garner  (5*  Co.  v. 
Slater,  23  Ala.  626. 

633.  Ownership  is  a  fact  to  which  a 
witness  may  testify.  Nelson  v.  Iverson, 
24  Ala.  9. 

634.  The  character  of  a  party's  pos- 
session cannot  be  proved  by  general 
reputation.  McCoy  v.  Odo>n,  20  Ala. 
502 ;  Benje  v.  Creagh's  Adm'r,  21  Ala. 


151  ;  Whitselt,  Garner  ^  Co.  v.  Slater, 
23  Ala.  626. 

335.  Nor  by  the  opinion  of  witnesses 
as  to  the  actual  condition  of  the  prop- 
erty. Beiije  V.  Creagh's  Adm'r,  21  Ala. 
151. 

As  to  the  admissibility  of  a  party's 
declarations  on  the  qut.-stion  of  owner- 
ship, vide  supra,  104-118. 

12.  Negligence. 

636.  In  an  action  against  the  draw- 
"er  or  endorser  of  a  bill  of  exchange, 
tlie  OHws  of  showing  due  diligence  in 
giving  notice  is  on  the  plaintiff,  and 
is  a  pre-requisite  to  his  right  of  re- 
covery.   Rives  V.  Farmley,  18  Ala.  256. 

637.  Where  the  pa3-ee  of  a  written 
order,  requesting  the  person  on  whom 
it  is  drawn  to  j)av  it  out  of  the  pro- 
ceeds of  a  certain  judgment,  briTigs 
suit  after  acceptance,  for  defendant's 
negligence  in  collecting,  the  onus  is  on 
the  plaintiff  to  prove  negligence,  and 
not  on  tlie  defendant  to  prove  dili- 
gence. Gliddonv.  McKinstry,  28  Ala. 
408. 

638.  In  an  action  against  the  hirer 
of  a  slave,  who  failed  to  re-deliver  the 
slave  at  the  expiration  of  the  terra, 
the  OHMS  is  on  him  to  show  an  excuse 
for  his  failure  ;  but,  when  it  has  been 
shown  that  the  slave  died  before  the 
expiration  of  the  term,  it  then  devolves 
on  the  owner  to  show  that  the  death 
resulted  from  some  violation  of  duty 
on  the  part  of  the  hirer.  Wilkinson 
V.  Moseley,  18  Ala.  288. 

639.  Atter  the  plaintiff  has  proved 
the  removal  of  the  slave  by  railroad 
while  sick,  as  an  act  temling  to  show 
negligence  in  the  defendant's  treat- 
ment, the  latter  has  a  riglit  to  prove 
that  he  acted  under  the  advice  of  a 
physician.  Aln.  if  Tcnn.  Rivers  Rail- 
road Co.  V.  Burke.  27  Ala.  535. 

See,  also,  AcTiox  ox  the  Case,  151- 
169,  pp.  381-3. 

13.  Partnership. 

640.  A  witness,  cognizant  of  the 
fact,  may  state  that  a  partnership  ex- 
isted between  two  persons.  McGrew 
fy  Harris  v.  Walker.  17  Ala.  824. 

641.  The  fact  that  two  persons  are 
very  intimate,  tends  to  show  that  a 
partnership  existed  between  them.  lb. 
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EXECUTION. 

(Statutory  Provisions  :  Code,  §^  2422-70,  2783-85, 
2788-89,  2794-2S09,  2815-16  ;  Clay's  Digest,  pp. 
199-816  ;  Session  Acts  1853-4,  p.  22  ;  lb.  p.  26.) 

I.  Form,  a\d  Validity. 

II.  Levy  ;  axd  herein,  of  Property 
Exempt  from  Levy. 

III.  LiEx,  AXD  How  Lost  or  Waived. 

IV.  Return  ;   and   herein,   of   Mo- 
tions TO  Set  Aside  Returns. 

V.  Sales  ;  and  herein,  of  Motions 
TO  Set  Aside  Sales. 

VI.  Satisfaction. 

VII.  Supersedeas,  and  Motions  to 
Quash. 

As  to  executions  on  summary  judg- 
ments against  executors,  administra- 
tors, and  guardians,  see  same  title  in 
Part  II,  p.  158. 


I.  Form,  and  Validity. 

1.  An  execution,  issued  on  a  decree 
of  the  orphans'  court,  should  be  made 
returnable  to  a  regular  term  of  the 
county  court.  Powell  v.  Summers,  17 
Ala.  647. 

2.  An  execution,  issued  on  a  judg- 
ment before  the  defendant's  final  dis- 
c^iarge  in  bankruptcy,  but  pending 
his  application  for  the  benefit  of  the 
act,  is  voidable  merely,  and  sufficient, 
until  avoided,  to  entitle  the  creditor 
to  pay  off  a  debt  secured  by  deed  of 
trust,  and  to  have  the  property  sold  for 
his  benefit.     Roden  v.  Jaco,  17  Ala.  344. 

3.  After  the  defendant  has  obtained 
his  certificate  of  discharge  in  bank- 
ruptcy, an  execution  cannot  issue  on 
a  judgment  against  him.  Brown  v. 
Branch  Bank  at  Montgomery,  20  Ala. 
420  ;  Stewart  tV  Fontaine  v.  Har";rove, 
23  Ala.  429. 

4.  An  execution  may  properly  issue 
upon  a  judgment  which,  however  ir- 
regular, is  not  absolutely  void.  Barron 
V.  Tart^,  18  Ala.  668. 

5.  No  execution  can  properly  issue 
on  a  void  judgment.  Swink's  Adm'r  v. 
Snodgraxs,  17  Ala.  653. 

6.  An  execution  which,  on  its  face, 
is  returnable  at  a  time  anterior  to  the 
term  to  which  it  should  liave  been 
made  returnable,  may  bo  amended. 
^Forward  v.  Mars/i,  18  Ala.  645. 


7.  An  execution,  issued  on  an  in- 
junction bond  which  misdescribes  the 
judgment  sought  to  be  enjoined,  can- 
not be  so  amended  as  to  make  it  con- 
form to  the  misdescription.  Shortefs 
Adm'r  v.  Mims,  18  Ala.  655. 

8.  There  can  be  no  summary  execu- 
tion on  an  injunction  bond,  unless  a 
writ  of  injunction  was  issued  in  the 
case.     lb. 

9.  An  alias  fi.  fa.,  issued  by  a  justice 
of  the  peace  after  the  lapse  of  more 
than  ten  years  from  the  issue  of  the 
former  execution,  is  not  sufficiently 
regular  to  authorize  a  sale  of  laud. 
Brown  v.  Higginbottom,  19  Ala.  207. 

10.  Where  the  record  shows  the  issue 
of  a  alias  or  pluries  execution,  it  will  be 
presumed,  in  the  absence  of  evidence 
to  the  contrary,  that  other  executions 
regularly  preceded  it.  Sellers  ^  Cook 
V.  Hayes,  17  Ala.  749  ;  Pollard  v.  Cocke, 
19  Ala.  188. 

11.  When  an  execution  for  costs, 
against  the  unsuccessful  party  in  the 
appellate  court,  has  been  returned  "no 
property  found  ;"  and  an  execution 
against  the  successful  party,  "for  the 
costs  occasioned  by  himself,"  there- 
upon issued, and  returned  "satisfied," — 
an  alias  may  be  subsequently  issued 
against  the  unsuccessful  party.  Mont- 
gomery V.  Montgomery,  20  Ala.  350. 

12.  If  one  of  two  joint  plaintiffs  dies 
after  the  rendition  of  judgment,  and 
no  entry  of  his  death  is  made  in  court, 
an  execution  on  the  judgment  should 
be  taken  out  in  the  joint  names  of 
both  the  plaintiffs.  Stewart  v.  Cun- 
ningham t^  Rippetoe,  22  Ala.  626. 

13.  Where  a  ca.  sa.,  after  command- 
ing t^ie  sheriff  to  take  the  defendant's 
body  to  satisfy  the  plaintifi^s  debt  and 
costs,  contains  the  further  direction, 
"and  that  you  have  the  said  moneys 
at  our  next  circuit  court  to  render  to 
the  said  plaintiff  for  his  costs  and 
damages  aforesaid, y  the  latter  direc- 
tion is  mere  surplusage,  and  does  not 
vitiate  the  writ.     lb. 

14.  An  execution,  issued  b.y  a  court 
of  competent  jurisdiction,  in  the  name 
of  "Henry  W.  Collier,  use  of  officers 
of  court,"  is  not  void,  but  furnishes  a 
protection  to  the  officer  levying  it  ; 
the  words,  "use  of  officers  of  court," 
may  be  rejected-  as  surplusage.  Mc- 
Elhaney  v.'Flynn,  23  Ala.  819. 

15.  An  execution,   issued  after  the 
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defendant's  death,  witliotit  a  revival 
of  tlie  judgment,  is  void,  except  when 
issued  to  continue  a  lien  acquired  by 
a  previous  valid  execution.  Collier's 
Adni'r  v.  Windham,  27  Ala.  2S)l  ;  Whit- 
lock's  Adm'r  v.  Whittoc/c's  Creditors,  25 
Ala.  543. 

16.  A.fi.fa.  on  a  void  delivery  bond, 
against  the  defendants  in  the  judg- 
ment and  their  surety  on  the  bond, 
if  it  correctly  describes  the  judgment, 
by  its  date,  amount,  and  names  of 
parties,  is  neither  void  nor  voidable 
as  to  the  defendants  in  the  judgment, 
but  may  be  amended  by  striking  out 
the  surety's  name.  Deloach  v.  State 
Bank,  27  Ala.  437. 

1 7.  An  agreement  between  the  plain- 
tiff in  execution  and  a  claimant  of  the 
property  seized,  to  the  effect  that  a 
judgment  of  condemnation  should  be 
rendered  in  the  claim  suit  for  the 
agreed  value  of  the  property,  and  that 
the  claimant  should  have  the  property 
on  paying  this  value,  does  not,  as 
against  the  sheriff,  render  void  an 
execution  subsequently  issued.  Pat- 
ion  V.  Hamner,  28  Ala.  618. 

II.  Levy  ;  and    herein,   of   Property 
ExEiiPT  from  Levy. 

18.  Where  slaves  are  bequeathed  to 
a  mother  and  her  children  jointlj^, — 
one  third  to  her  during  widowhood,  and 
the  other  two  thirds  to  her  children, — 
her  individual  interest  is  subject  to 
levy  and  sale  under  execution  at  law. 
Ilclntosli  V.  Walker,  17  Ala.  20. 

19.  The  interest  of  one  tenant  in 
common  of  personal  property  is  sub- 
ject to  levy  and  sale  under  execution 
against  him,  notwithstanding  he  has 
previously  given  his  co-tenant  authori- 
ty to  sell  the  entire  property.  Thomp- 
son V.  Mawhinney  i)'  Smith,  17  Ala.  362. 

20.  The  interest  which  a  widow  has, 
before  dower  assigned  her,  in  the 
dwelling-house  and  adjoining  planta- 
tion of  her  deceased  husband,  is  not 
subject  to  levj^  and  sale  at  law.  Doe 
d.   'Cook  ^  Hardy  v.  Webb,  18  Ala.  810. 

21.  The  assets  of  an  estate,  in  the 
hands  of  the  administratrix,  are  sub- 
ject to  levy  and  sale  under  execution 
against  her  in  her  representative  ca- 
pacity, notwithstanding  her  coverture. 
Bobe  V.  Froivner  and    Wife,  18  Ala.  89. 

22.  The  interest  of  a  mortjragor  of 


personal  property,  while  in  possession 
before  the  law-day  of  the  deed,  is  sub- 
ject to  levy  and  sale  ;  and  although 
the  mortgagee,  upon  default  being 
made,  liiay  claim  the  property,  and 
terminate  the  sheriff's  possession,  yet 
the  assertion  of  his  claim  cannot  pre- 
vent a  condemnation  of  the  property, 
if  the  mortgagor  pays  off  the  mortgage 
debt  before  the  trial  of  the  claim  suit. 
Fontaine  ^  Dent  v.  Beers  if  Smith,  19 
Ala.  722. 

23.  The  mortgagor's  entire  interest, 
consisting  of  the  usufruct  of  the  prop- 
erty until  the  law-day,  and  the  equity 
of  redemption,  may  be  sold  under 
execution  at  law.  Harbinson  v.  Har- 
rell,  19  Ala.  753  ;  O'Neal  v.  Wilson,  21 
Ala.  288. 

24.  If  mortgaged  lands  are  sold  un- 
der a  decree  of  foreclosure  in  chancery, 
and  afterwards  redeemed  by  the  mort- 
gagor, and  a  conveyance  taken  in  the 
name  ofa  trustee  for  hiswife,hehasnot 
such  an  interest  in  them  as  can  be  sold 
under  execution  at  law.  Wilson  v. 
Beard,  19  Ala.  629. 

25.  If  the  grantor  in  a  deed  of  trust 
for  the  benefit  of  creditors,  retains 
the  possession  of  the  property  con- 
veyed, consistently  with  the  terms  of 
the  deed,  and  by  the  permission  of  the 
trustee,  in  whom  is  reposed  a  reason- 
able discretion  as  to  the  time  and 
manner  of  selling,  he  has  not  such  an 
interest  as  is  subject  to  levy  and  sale 
under  execution  at  law.  Hopkins  v. 
Scott,  20  Ala.  179.  • 

26.  If  he  retains  possession  of  the 
property  after  default  made  in  a 
portion  of  the  secured  debts,  when 
the  deed  authorizes  the  trustee  to  sell 
so  much  of  the  property  as  may  be 
necessary  to  p>a3'  the  debts  then  due, 
he  has  not  such  an  interest  therein  as 
maj^  be  subjected  by  levy  and  sale  at 
law,  notwithstanding  the  value  of  the 
property  convej-ed  greatly  exceeds 
the  aggregate  amount  of  the  debts 
then  due.  Thompson  v.  Ihornton,  21 
Ala.  808. 

27.  The  interest  which  a  husband 
acquires,  by  marriage,  in  lands  of 
which  his  wife  is  seized  in  fee-simple, 
is  subject  to  levv  and  sale  at  kw. 
Cheek  'v.  Waldnini  and  Wife.  25  Ala. 
152. 

28.  Slaves  bequeathed  to  the  testa- 
tor's grandchildren,   to   remain   undi- 
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vicled  until  the  youngest  child  reach- 
ed tlie  age  of  twenty-one  years,  and 
then  to  be  divided  among  those  who 
were  living,  cannot  be  sold  under  exe- 
cution at  law  against  any  of  the  lega- 
tees until  the  youngest  child  has  at- 
tained his  majority,  and  a  division 
has  then  been  made  pursuant  to  the 
will.  Johnson  v.  Cidbreatli,  19  Ala. 
348. 

29.  Where  the  property  of  the  wife 
was  conveyed,  by  ante-nuptial  con- 
tract executed  in  South  Carolina, 
where  the  parties  then  resided,  to  a 
trustee,  for  her  sole»and  separate  use 
and  benefit  until  the  solemnization  of 
the  marriage,  and  afterwards  "for  the 
joint  and  equal  benefit  and  behoof"  of 
husband  and  wife,  "for  and  during  the 
term  of  their  joint  lives,  without  being 
in  any  manner  subject  to  the  debts, 
contracts  and  engagements"  of  the 
husband  ;  and  further,  in  trust  that 
he  should  permit  the  husband  and 
wife,  "during  their  joint  lives,  to  re- 
ceive and  take  the  profits  &c.  to  and 
for  their  joint  and  equal  use,  behoof 
and  benefit,  and,  from  and  after  the 
death  of  either,  then  to  and  for  the 
sole  and  individual  use  of  the  survivor 
du^ing  his  or  her  natural  life,"  with 
remainder  over, — held,  that  the  hus- 
band's interest  in  the  property  could 
not,  during  his  wife's  life,  be  seized 
and  sold  under  execution  at  law. 
Feake  v.  Yeldell,  17  Ala.  636. 
•  30.  Where  an  ante-nuptial  contract 
provided,  that  a  certain  portion  of 
the  wife's  property,  in  possession  and 
remainder,  should  be  settled  and  se- 
cured, after  the  consummation  of  the 
marriage,  upon  a  trustee  "for  her  use 
and  benefit  during  the  term  of  her 
natural  life,"  with  a  provision  in  the 
settlement  that  this  property  might 
be  changed,  sold  and  resold,  or  the 
whole  trust  be  annulled,  whenever  the 
husband  and  wife  might  jointly  agree 
to  do  so  ;  and  that  the  residue  of  t]ie 
property  should  'be  conveyed  to  the 
trustee,  for  the  use  of  tlie  wife,  until 
the  husband  directed  a  sale  of  it,  the 
proceeds  of  the  sale  to  be  paid  to  the 
husband, — held,  that  the  husband, 
during  his  wife's  life,  did  not  have 
Bucli  an  interest  in  that  portion  of  tlie 
pro])crty,  which  was  to  be  conveyed 
to  the  trustee  "for  her  use  and  benefit 
during  the  term   of  her  natural  life," 


as  was  subject  to  levy  and  sale  at  law, 
'Strong  V.  Gregory,  19  Ala.  146. 

31.  Where  husband  and  wife  con- 
veyed certain  personal  property  to  a 
trustee,  in  trust  for  themselves  during 
their  joint  Uves,  then  for  the  survivor 
during  his  or  her  life,  then  to  L.  for 
life,  and  then  for  his  next  of  kin  ;  and 
the  husband  afterwards  conveyed  his 
entire  interest  in  the  property  to  L., 
who  then  conveyed  his  interest  to 
the  trustee,  "to  and  for  the  only 
use  and  benefit  of  the  wife," — held,  that 
the  husband  had  no  such  interest  in 
the  property  as  could  be  sold  under 
execution  at  law.  Cuthbert  v.  Wolfe; 
19  Ala.  373. 

32.  Where  a  marriage  was  celebra- 
ted in  Texas,  by  the  laws  of  which 
State  marriage  confers  on  the  husband 
no  interest  in  the  wife's  property,  the 
subsequent  removal  of  the  parties  to 
this  State,  with  their  property,  does 
not  render  the  wife's  property  subject 
to  levy  and  sale  for  the  husband's 
debts.     Doss  v.  Campbell,!^  Ala.  .590. 

33.  Property  on  which  an  execution 
has  been  levied,  and  a  bond  given  to 
try  the  right  of  property  under  the 
statute,  cannot  be  taken  under  a  junior 
execution  until  the  claim  has  been 
disposed  of;  such  second  \&vy  will  be 
set  aside,  even  before  the  return  of 
the  execution.  McLemore  v.  Benbow,  19 
Ala.  76. 

34.  A  judgment  creditor  may  have 
his  execution  levied  on  property 
under  deed  of  trust,  on  paying  off  the 
debt  secured  hy  the  deed.  Roden  v. 
Jaco,  17  Ala.  344  ;  O'Neal  v.  Wilson,  21 
Ala.  288. 

3.5.  The  press  and  tj'po  of  a  practi- 
cal printer,  necessarily  used  by  him 
and  his  journej'men  in  the  publication 
of  a  weekly  newspaper,  are  "tools,  or 
implements  of  trade,"  within  the 
meaning  of  the  exemption  law ;  but 
the  paper  and  ink  -used  by  him  are 
rather  to  be  considered  as  stock  in 
trade,  and  do  not  come  within  the 
purview  of  the  statute.  Sallee  v.  Wa- 
ters, 17  Ala.  482. 

36.  If  a  debtor  is  possessed  of  two 
horses  and  a  pair  of  work  oxen,  he 
has  the  right  to  elect  whicl:  he  will 
retain  for  tlie  use  of  his  famil3^  Ross 
V.  Hanriah,l8  Ala.  125. 

37.  If  an  execution  is  levied  on  either 
before  he  has   made   his   election,  he 
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may,  at  any  time  before  tlio  sale,  elect 
to  retain  it  witliout  tendering  tlie  otlier 
to  the  officer  ;  but,  if  he  puts  tlic  ar- 
ticles not  levied  on  out  of  the  officer's 
v/ay  before  the  sale,  this  amounts  to 
an  election  to  retain  them.     lb. 

38.  A  vehicle  on  four  wheels,  drawn 
by  oxen,  suited  to  the  ordinary  pur- 
poses of  husbandry,  and  employed  in 
the  same  iises  to  which  carts  are  ap- 
propriated, is  within  the  purview  of 
the  exemption  law.  Favers  v.  Glass, 
22  Ala.  621. 

39.  A  stallion  may  be  exempt  from 
levy  and  sale  under  execution,  if  one 
of  the  purposes  for  which  he  is  kept 
is  the  performance  of  the  ordinary 
services  of  a  work-horse,  although  he 
is  sometimes  used  for  other  purposes. 
Allman  v.  Gann,  29  Ala.  240. 

40.  But  the  use  is  a  question  of  fact 
for  the  decision  of  the  jury,  which  the 
evidence  in  this  case  did  not  author- 
ize the  court  to  assume.  (Rice,  C.  J., 
dissenting.)     lb. 

41.  The  exemption  law  of  Mississip- 
pi is  a  local  statute,  and  can  ouly  pro- 
tect the  exempted  property  so  long 
as  it  remains  within  the  limits  of 
that  State.  Boykin  v.  Edifa7'ds,  21 
Ala.  261. 

42.  The  exemption  law  of  Alabama 
can  only  be  invoked  by  a  person  wlio 
resides  in  this  State,  and  has  a  familv. 
lb. 

43.  The  relation  of  parent  and  child, 
or  that  of  husband  and  wife,  with  its 
consequent  dependent  condition,  is 
sufficient  to  constitute  a  family,  al- 
though the  members  of  it  may  not 
live  under  the  same  roof.  Sallee  v. 
Waters,  17  Ala.  482. 

III.  Lien,  and  How  Lost  or  Waived. 

44.  An  execution  in  the  hands  of 
the  sheriff  is  not  a  lien  on  the  defend- 
ant's ungathered  crop.  Evans  ^  Ev- 
ans V.  Lamar,  21  Ala.  333. 

4.5.  An  execution  does  not  create  a 
lien  on  the  defendant's  personal  prop- 
erty until  it  comes  to  the  hands  of  the 
sheriff.     Knox  v.  Fair,  17  Ala.  .503. 

46.  It  creates  a  lien  on  the  debtor's 
personal  property  within  the  county 
from  the  time  of  its  receipt  by  the 
sheriff;  and  if  executions  are  regularly 
issued  from  term  to  term,  this  lien  is 
not  lost,  but  is  merely  suspended,  by 


the  removal  of  the  property  from  one 
county  to  another  witiiiu  the  State. 
Neu'comhev.  Leuvilt,  22  Ala.  G31. 

47.  If  tJie  property  is  removed  to 
another  State  after  a  lien  has  attacherl 
to  it,  and  is  there  acquired  and  held 
by  a  bona-fide  purchaser  until  the  for- 
eign statute  of  limitations  has  barred 
its  recovery,  and  is  then  brought  back 
by  him  to  this  State,  his  title  is  per- 
fect against  the  execution  creditor, 
although  executions  have  been  regu- 
larly issued  from  term  to  term.     lb. 

48.  The  delivery  of  an  execution  to 
a  bank-marshal,  under  the  act  of  1843, 
created  a  lien  on  the  defendant's  per- 
sonal property  co-extensive  with  the 
limits  of  the  State.  (Dargax,  C.  J., 
dissenting.)  Andress  v.  Roberts,18  Ala. 
387. 

49.  The  lien  of  an  execution  con- 
tinues, though  its  operation  is  sus- 
pended, pending  a  suit  respecting  the 
property  levied  on,  whether  by  action 
of  detinue,  or  by  statutory'  claim  suit. 
Branch  Bank  at  Decatur  v.  McCollum, 
20  Ala.  280. 

50.  If  the  property  levied  on  is 
"claimed  by  a  third  person,  and  not 
sold  for  want  of  indemnity,"  the  lien 
of  the  execution  nevertheless  contin- 
ues, unless  the  sheriff  returns  it  to  the 
defendant  in  execution,  or  delivers  it 
to  the  claimant.     Tb. 

51.  If  the  plaintiff  refuses  to  give  a 
bond  of  indemnit}^  when  required,  the 
lien  of  his  execution  is  suspended,  and 
must  yield  to  the  title  of  a  bona-fide 
purchaser  from  the  defendant.  Otey 
V.  Moore, 11  A\^.  280, 

52.  The  amendment  of  an  execution, 
by  striking  out  the  name  of  a  person, 
not  a  party  to  the  judgment,  which 
had  been  improperly  inserted,  does 
not  affect  its  lien.  Andress  v.  Roberts, 
18  Ala.  387. 

53.  An  execution,  which  is  levied 
on  a  crop  of  cotton  after  the  latter 
has  been  removed  from  the  rented 
premises  on  which  it  was  raised,  and 
stored  l)y  the  tenant  in  a  warehouse, 
is  entitled  to  preference  over  an  at- 
tachment at  the  suit  of  the  landlord, 
subsequently  levied  ;  the  former  le-vy 
being  made  in  ignorance  of  the  land- 
lord's lien,  on  the  part  of  both  the 
slieriff  and  the  execution  creditor. 
Governor  v.  Davis,  20  Ala.  366. 

54.  The  discbarge  of  a  levy,  on  ac- 
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count  of  the  plaintifFs  failure  to  give 
a  bond  of  indemnity  wlien  required, 
destroys  the  lien  on  the  property,  and 
thus  gives  effect,  as  against  a  subse- 
quent levy,  to  a  deed  executed  by  the 
defendant  in  execution  during  the 
intervening  period.  Gotten  v.  Thomp- 
son, 25   Ala.  671. 

55.  The  lien  of  an  executiou,  which 
has  been  levied  on.personal  property, 
is  lost,  as  against  an  intermediate 
mortgagee,  by  an  order  to  the  sheriff, 
given  either  by  the  plaintiff  or  by  his 
attorney  of  record,  to  postpone  the 
sale  until  after  the  return  term  of  the 
writ,  and  to  let  the  property  remain 
in  the  defendant's  possession  without 
requiring  bond.  Albertson,  Douglass 
^  Co.  V.  Goldsby,  28  Ala.  711. 

56.  Conceding  that  a  mortgagee, 
who,  prior  to  the  execution  of  his 
mortgage,  consented  to  a  postpone- 
ment of  the  sale  of  the  property'  under 
execution  against  the  mortgagor,  is 
thereby  estopped,  in  a  contest  with 
the  plaintiff  in  execution,  from  saying 
that  the  delay  is  constructively  fraud- 
ulent against  his   mortgage  ;  'yet  this 

■does  not  prevent  him  from  taking  ad- 
vantage of  a  subsequent  ])Ostpone- 
ment  without  his  consent.     lb. 

57.  Under  the  statute  regulating 
the  practice  in  the  common-law  courts 
of  ^[obile,  (Session  Acts  1853-4,  p.  92,) 
which  provides  that  "the  lien  acquired 
by  any  execution  issuing  from  either 
of  said  courts  shall  not  be  lost,  if  alias 
executions  issue  to  the  sheriff  with- 
out interval  of  more  than  ninety  days," 
an  alias  issued  on  the  14th  July  is 
sufficient  to  preseve  the  lien  of  a  pre- 
vious execution  issued  on  the  14th 
April.     Lang  v.  Phillips,  27  Ala.  311. 

58.  When  an  execution  is  levied  on 
land,  and,  before  the  sale,  another 
execution  on  an  older  judgment  comes 
to  the  hands  of  the  sheriff,  the  latter 
is  entitled  to  the  proceeds  of  sale. 
Baghy  V.  Reeves,  20  Ala.  427. 

59.  The  lien  of  an  execution,  issued 
on  a  judgment  rendered  by  a  justice 
of  the  i^eace  in  an  attachment  case, 
and  levied  on   land   on   which  the  at- 

.  tachment  was  levied,  relates  back  to 
tiie  levy  of  the  attachment,  and  is  en- 
titled to  preference  over  an  execution 
levied  during  the  intermediate  period. 
Langfinn  v.  Raiford,  20  Ala.  532. 

60.  The  action  of  the  court  on  an 


application  for  instructions  to  the 
sheriff,  relative  to  the  appropriation 
of  money  arising  from  the  sale  of 
l^roperty  under  sundry  executions,  is 
res  adjudicata,  and  conclusive  until  re- 
versed,    lb. 

61.  If  several  of  the  plaintiffs  in  ex- 
ecution except  to  the  ruling-  of  the 
court  on  such  application,  but  one 
writ  of  error  is  allowable,  to  which 
all  must  be  made  parties.  Branch 
Bank  at  Decatur  v.  McCollum,  20  Ala. 
280. 

lY.   ReTURX  ;    AND    HEREIN,  OF  MOTIONS 

TO  Set  Aside  Returns. 

62.  A  sheriffs  return  on  an  execu- 
tion cannot  be  proved  by  parol,  until 
the  absence  of  the  higher  evidence 
is  first  satisfactorily  explained.  Mc- 
Dade  v.  Mead,  18  Ala.  214. 

63.  The  sheriflTs  endorsement  of  a 
levy  is  admissible  evidence,  without 
proof  of  his  handwriting,  Barron  v. 
Tart,  18  Ala.  668. 

64.  His  return  on  a  copy  of  an  ex- 
ecution, sent  from  another  county,  .is 
competent  evidence  like  his  return  on 
an  original  execution.  Lanier  v.  Branch 
Bank  at  Montgomery,  18  Ala.  625. 

65.  His  return,  as  to  the  amount  of 
the  proceeds  of  sale,  is  not  conclusive 
on  a  third  person,  who  afterwards 
brings  suit  against  the  purcliaser. 
Crowv.  Hudson,  21  Ala.  560. 

66.  His  return,  showing  a  levy  on 
certain  negroes  as  the  property  of  the 
defendant  in  execution,  is  presumptive 
evidence  against  himself;  but,  when 
ruled  for  failing  to  make  the  money, 
he  may  repel  this  presumption,  by 
showing  that  the  negroes  were  free, 
and  were  discharged  as  such.  Union 
Bank  of  Tennessee  v.  Benham,  23  Ala. 
143. 

67.  If  he  takes  the  note  of  a  third 
person  in  settlement  of  the  debt,  and 
then  returns  the  execution  satisfied, 
the  plaintiff  may  have  the  return  set 
aside,  but  the  sheriff  can  neither 
amend  nor  set  it  aside.  Holt  v.  Robin- 
son, 21  Ala.  106. 

68.  A  sheriff  may,  by  leave  of  the 
court,  amend  his  return  on  an  execu- 
tion, pending  a  motion  against  hira 
for  failing  to  pay  over  tl>e  money  col- 
lected on  it.  Niolin  v.  Hamner,  22  Ala. 
578. 
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69.  On  motion  to  set  asido  the  re- 
turn on  an  execution,  it  is  competent 
for  the  defendant  therein  to  sliow  tliat 
the  money  has  been  paid,  as  stated 
in  the  return,  and  liad  been  tendered 
and  refused ;  and,  by  tendering  it 
anew,  to  avoid  tlie  payment  of  inter- 
est and  any  further  issue  of  execution. 
Mi  liter  t^  Gaijle  vj  Branch  Bank  at  Mo- 
bile, 23  Ala.  "7 02. 

70.  A  return  in  these  words,  "The 
property  levied  on  was  claimed  by 
another,  and  not  sold  for  want  of  in- 
demnity," does  not  authorize  the  con- 
clusion that  the  officer  has  either  de- 
livered the  property  to  the  claimant, 
or  has  returned  it  to  the  defendant. 
Branch  Bank  at  Decatur  v.  McCollum, 
20  Ala.  280. 

V.  Sales  ;  and  herein,  of  Motions  to 
Set  Aside  Sales. 

71.  A  sale  of  land  under  an  execu- 
tion, the  return  day  of  which  has  pass- 
ed, is  void,  and  conveys  no  title  to 
the  purchaser.  Smith  v.  Mundy,  18 
Ala.  182. 

72.  If  the  sjieriff  levies  an  execution, 
while  in  force,  on  personal  property, 
he  may  sell  after  the  return  day  of  the 
writ.     Evans  v.  Governor,  18  Ala.  6.59. 

73.  So  may  a  constable.  Dennis  ^ 
Strickland  v.  Chapman,  19  Ala.  29". 

74.  A  sale  of  property  belonging  to 
an  estate,  under  an  execution  on  a 
judgment  rendered  against  the  dece- 
dent after  his  death,  is  void.  Swink's 
Adm'r  v.  Snodgrass,  17  Ala.  653. 

75.  An  equitable  title  cannot  be  sold 
under  execution  at  law.  Lang's  Heirs 
V.  Waring,  17  Ala.  145  ;  Wilson  v. 
Beard,  19  Ala.  629. 

76.  A  purchaser  at  sheriff's  sale  ac- 
quires only  all  the  title  and  interest 
of  the  defendant  in  execution.  Doe  d. 
Cook  cy  Hardy  v.  Webb,  18  Ala.  810  ; 
DeVendell  v.  Doe  d.  Hamilton,  27  Ala. 
156  ;  O'Neal  v.  Wilson,  21  Ala.  288 ; 
Doe  d.  Stevens  v.  King,  21  Ala.  429. 

77.  The  doctrine  of  "caveat  emptor" 
applies  to  sales  under  execution, 
where  the  sheriff  attempts  to  sell  a 
greater  interest  than  the  defendant 
has ;  as  where  he  sells  the  entire 
property  in  slaves  under  deed  of  trust, 
declaring  that  the  proceeds  of  sale 
shall  be  applied  first  to  the  payment 
of  the  secured  debts,  and  the  balance 


to  the  satisfaction  of  the  execution. 
O'Neal  V.  Wilson,  21  Ala.  288. 

78-  This  maxim  holds  in  equity  as 
well  as  at  law.  Lung's  Heirs  v.  War- 
ing, 25  Ala.  625;  McCartney  v.  King, 
25  Ala.  681. 

79.  And  the  fact  that  the  plaintiff 
in  execution,  after  indemnifying  the 
slieriff,  became  himself  the  purchaser 
at  the  sale,  does  not  affect  its  applica- 
tion.   McCartney  v.  King,  25  Ala.  681. 

80.  When  land  is  sold  under  an 
alias  or  pluries,  and  no  objection  to  its 
regularity  is  raised  in  the  primary 
court,  the  appellate  court  will  pre- 
sume that  previous  executions  had 
been  regularly  issued.  Pollard  v. 
Cocke,  19  Ala.  188;  Sellers  ^  Cook 
V.  Hayes,  17  Ala.  749. 

81.  An  order  of  sale  made  by  the 
circuit  court,  which  recites  tlie  issue 
of  an  execution  by  a  justice  of  the 
peace  of  the  county  in  which  the 
lands  lie,  and  its  levy  by  a  constable 
of  that  county,  and  also  states  the 
numbers  of  the  lands,  sufficiently 
shows  the  location  of  the  lands.  Weir 
V.  Clayton,  19  Ala.  132. 

82.  A  sheriffs  deed  cannot  be  col- 
laterally impeached,  on  account  of. 
any  irregularities  in  his  proceedings, 
or  in  the  process  under  which  he 
sold  the  land.  Pollard  v.  Cocke,  19 
Ala.  188  ;  Weir  v.  Clayton,  19  Ala.  132. 

83.  A  sale  of  lands  situated  in  the 
middle  district  of  the  State,  made  in 
the  southern  district,  and  by  the 
United  States  marshal  of  the  southern 
district,  is  absolutely  void.  Pollard  v. 
Coc/te,  19  Ala.  188. 

84.  A  sale  of  240  acres  of  land,  out 
of  a  single  tract  containing  280  acres, 
is  void  for  uncertainty  and  indefinite- 
ness  of  description,  when  there  are 
no  means  of  distinguishing  the  portion 
levied  on  and  sold  from  the  residue  of 
the  tract.  Deloach  v.  State  Bank,  27 
Ala.  437. 

85.  The  validity  of  the  sale  is  not 
affected  by  the  fact  that  the  land  is 
in  the  adverse  possession  of  a  third 
person.  Coleman  v.  Hair,  22  Ala.  596  ; 
Long  V.  3IcDougald's  Adm'r,  23  Ala. 
413. 

86.  But  the  purchaser,  in  such  case, 
acquires  only  a  right  of  property, 
connected  with  a  right  of  possession, 
which  can  neither  be  sold  nor  asserted 
by  force.     Coleman  v.  Hair,  22  Ala*  596. 
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87.  If  only  a  nominal  sum  is  bid  for 
the  ijroperty,  the  sheriff  shoukl  not 
pi-ocecd  -with  the  sale,  but  sliould  re- 
turn the  execution,  with  the  levy, 
stating  that  the  property  was  not  sold 
for  want  of  bidders.  Henderson  v. 
Sublett,  21  Ala.  626  ^  Ldnkford  v.  Jack- 
son, 21  Ala.  650. 

88.  If  he  sells  the  property  for  a 
grossly  inadequate  price,  (as  where 
he  sells  lands  worth  $1200  for  $6,  or 
land  worth  $1800  for  $5,)  the  sale  will 
be  set  aside,  on  the  timely  application 
of  any  person  who  is  either  a  party  to 
the  suit,  or  has  a  legal  or  equitable 
interest  in  the  property,     lb. 

89.  If  the  deputy  sheriff,  by  whom 
the  sale  is  conducted,  becomes  him- 
self the  purchaser  at  an  inadequate 
price,  after  having  forbid  the  sale  at  the 
instance  of  the  defendant  in  execution, 
the  sale  will  be  .set  aside  on  timel}' 
application.  Daniel  v.  Modawell,  22 
Ala.  365. 

90.  But,  if  the  application  is  not 
made  until  after  the  lapse  of  more 
than  four  years  from  the  sale,  and  the 
land  has  meanwhile  passed  into  the 
possession  of  sub-purchasers -for  valu- 
able consideration,  who  have  received 
conveyances  and  made  valuable  im- 
provements, the  application  comes  too 
late  ;  and  the  plaintiff's  ignorance  of 
the  fact  that  the  sale  was  forbidden 
by  the  officer  himself,  when  he  was 
apprised  of  other  circumstances  suffi- 
cient to  put  him  on  inquiry,  does  not 
excuse  his  laches,     lb. 

91.  The  plaintiff  in  execution  is  not 
a  necessary  party  to  a  motion  to  set 
aside  a  constable's  sale  on  account  of 
his  want  0 f authoritj^  Stainton's  Ailm'rs 
V.  Simmons:  ^-  Simnions,  24  Ala.  410. 

92.  If  the  motion  is  made  by  the 
defendant  in  execution,  against  the 
purchaser  and  the  constable  as  defend- 
ants, the  fact  that  he  had  brought  an 
action  of  trespass  against  the  consta- 
ble, for  levying  on  the  property,  and 
had  recovered  a  judgment  against  him, 
is  no  bar  or  defense  to  the  motion. 
S.  C,  20  Ala.  243. 

VI.  Satisfaction. 

93.  If  a  sheriff  sells  land  under  ex- 
ecution, and  executes  a  deed  to  the 
purchaser,  without  liaving  received 
the  purchase-money,  the  execution  is 


satisfied  to  the  extent  of  the  sum  bid, 
unless  the  sale  is  set  aside.  Moore  v. 
Barclay,  18  Ala.  672. 

94.  A  levy  and  sale  of  property 
which  is  subject  to  the  execution,  is  a 
satisfaction  pjo  tanto  ;  but,  if  the  pirop- 
erty  is  not  in  fact  subject,  and  the 
proceeds  of  sale  are  claimed  by  the 
party  having  the  better  legal  right  to 
it,  it  is  no  satisfaction.  Niolin  v.  Hafa- 
ner,  22  Ala.  578. 

95.  The  payment  by  a  sheriff  of  an 
execution  in  his  hands,  is  a  satisfac- 
tion of  it,  if  the  parties  so  elect  to 
treat  it,  although  no  endorsement  or 
return  of  satisfaction  is  made  or  en- 
tered. Mooney  Sf  Black  v.  Parker,  18 
Ala.  708  ;  Houston  v.  CrutchJieUVs  Adm'r, 
22  Ala.  76  ;  Poe  v.  Dorrak,  20  Ala.  288. 

96.  If  the  sheriff  takes  the  note  of  a 
third  person  in  settlement  of  the  debt, 
and  then  returns  the  execution  satis- 
fied, the  plaintiff  may  have  the  return 
set  aside,  but  the  sheriff  can  neither 
amend  nor  set  it  aside.  Holt  v.  Robin- 
son, 21  Ala.  106. 

VII.  Supersedeas,    and     Motions    to 
Quash. 

97.  The  proceeding  by  petition  and 
supersedeas  is  a  substitute  for  the  an- 
cient writ  of  audita  querela.  Dunlap 
V.  Clements,  18  Ala.  778  ;  Bower  v.  Salt- 
marsh,  19  Ala.  274 ;  Bruce  v.  Barnes, 
20  Ala.  219  ;  Branch  Bank  at  Mobile  v. 
Coleman, 20  Ala.  140. 

98.  It  is,  therefore,  the  proper  mode 
of  presenting  a  defense  to  an  execu- 
tion on  a  summary  judgment,  which 
the  party  had  no  previous  opportunity 
to  present.  Dunlap  v.  Clements,  18  Ala. 
778. 

99.  If  a  bankrupt  obtains  his  certifi- 
cate of  discharge  after  the  rendition 
of  a  judgment  by  default  against  him, 
but  before  the  execution  of  a  writ  of 
inquiry,  he  may  take  advantage  of  his 
discharge  by  motion  to  supersede  and 
quash  an  execution  on  the  judgment. 
E^oing  V.  Peck  fy  Clark,  17  Ala.  339. 

100.  The  petition  for  a  supersedeas 
may  be  verified  by  the  oath  of  an 
agent.  Branch  Bank  at  Mobile  v.  Cole- 
man, 20  Ala.  140. 

101.  If  it  alleges  that  the  judgment 
"is  satisfied,"  it  is  sufficient  on  demur- 
rer.    Rice  V.  Dillahunty,  ?0  Ala.  399. 

102.  If  the  alleged  grounds  of  relief 


Part  IV.] 


EXTINGUISHMENT. 


637 


go  to  matters  beliiud  the  juil;^ment, 
the  petition  is  deinurrablo.  Marshall 
V.  Cnudler,  2i  Ala.  490. 

103.  Tiie  petition,  which  stands  in 
lieu  of  a  declaration,  nia}'^  be  amended 
after  demurrer  sustained  to  the  origi- 
nal, provided  the  amendment  does  not 
make  an  entirely  new  case  as  to  the 
execution  sought  to  be  superseded. 
Pearsall  v.  McCartney,  28  Ala.  110. 

104.  A  mpersedeas,  to  restrain  the 
execution  of  a  writ  of  hab.  fac.  poss., 
cainiot  be  granted  in  vacation,  on  the 
petition  of  a  stranger  to  the  judgment. 
Grant  v.  Kennedy,  19  Ala.  226. 

105.  When  issue  is  joined  on  the 
facts  stated  in  the  petition,  it  may  be 
submitted  to  a  jury  for  decision. 
Branch  Bank  at  Mobile  v.  Coleman,  20 
Ala.  140. 

106.  In  snch  case,  neither  the  affida- 
vits of  the  parties,  nor  the  depositions 
of  incompetent  witnesses,  are  admis- 
sible.   Bower  v.  Saltmarsh,  19  Ala.  274. 

107.  Either  party  has  a  right  to  de- 
mand a  trial  by  jury,  and  to  cross- 
examine  all  witnesses  offered  against 
him.     Bruce  -o.  Barnes,  20  Ala.  219. 

108.  The  petitioner  is  entitled  to 
open  and  conclude  the  argument. 
Pearsall  v.  McCartney,  28  Ala.  110. 

109.  When  the  record  shows  that 
the  plaintiff  in  execution  was  a  part}- 
to  the  proceedings,  he  cannot  assign 
for  error  his  want  of  notice.  Branch- 
Bank  at  Mobile  v.  Coleman,  20  Ala.  140. 

110.  An  equitable  satisfaction  of  the 
judgment  may  be  presented  by  this 
proceeding,     lb. 

111.  If  an  execution  is  superseded 
while  in  the  hands  of  the  sheriff,  it  is 
the  duty  of  petitioner  to  have  the 
sheriff  notified  of  the  supersedeas,  so 
that  he  will  be  protected  in  refusing' 
to  execute  the  writ.  Payne  v.  Gov- 
ernor, 18  Ala.  320. 

112.  The  plaintiff  in  execution  is 
entitled  to  notice  of  a  motion  to  quash 
or  supersede  it  on  the  ground  of  sat- 
isfaction, whetlier  the  alleged  satisfac- 
tion appears  hj  the  sheriffs  return  or 
otherwise.  McKissack  v.  Davis,  18 
Ala.  31.5. 

113.  The  successful  party  is  entitled 
to  recover  his  costs.  IJams  4'  Carr  v. 
■  Rice,  17  Ala.  404. 

114.  On  motion  to  quash  or  enter 
satisfaction,  matters  which  go  behind 
the  judgment  cannot  be  inquired  into. 


Matthews  v.  Robinson,  20  Ala.  1  .'JO; 
Mervine  v.  Parker,  18  Ala.  241  ;  Mar- 
shall V.  Caudler,  21  Ala. 490. 

115.  On  motion  to  quash  an  execil- 
tion,  it  is  not  allowable  to  prove  a 
mistake  in  the  judgment,  as  to  the 
name  of  one  of  the  defendants,  so  as 
to  make  it  sujjport  the  execution. 
Shorter's  Adm'r  v.  Mims,  18  Ala.  655. 

116.  An  execution,  issued  on  a  judg- 
ment against  a  bankrupt,  after  lie  has 
obtained  his  discharge,  may  be  super- 
seded, or  quashed  on  motion.  Ewmg 
V.  Peck  ^  Clark,  17  Ala.  339  ;  Brown  v. 
Branch  Bank  at  Montgomery,  20  Ala. 
420  ;  Stewart  Sf  Fontaine  v.  Hargrove, 
23  Ala.  429. 

117.  A  judgment,  quashing  an  ex- 
ecution, on  the  ground  of  the  defend- 
ant's bankruptcy,  relates  back  to  the 
original  judgment,  and  vacates  all 
subsequent  process  on  it.  Eicing  v. 
Peck,  26  Ala.  413. 


EXTINGUISHMENT. 

1.  In  England,  if  a  debtor  makes 
his  creditor,  or  the  executor  of  his 
creditor,  his  executor,  and  latter  ac- 
cepts the  trust,  and  receives  sufficient 
assets  of  the  debtor's  estate,  the  debt 
is  extinguished  ;  but  this  doctrine, 
which  results  from  the  power  there 
possessed  by  the  executor  over  the 
personal  estate  of  his  testator,  does 
not  obtain  here  to  the  same  extent, 
because  the  executor  has  no  right  to 
take  the  assets,  other  than  money, 
and  retain  them  in  satisfaction  of  his 
debt ;  consequently,  the  debt  cannot 
be  considered  extinguished,  unless  it 
is  also  shown  that  moneys  which  were 
sufficient  for  the  payment  of  the  de- 
mand, and  which  might  have  been 
lawfully  retained  in  satisfaction  of  it, 
came  to  the  executor's  hands.  Kim- 
ball V.  Bloody,  27  Ala.  130. 

2.  It  being  shown  that  the  debtor, 
fit  the  time  of  his  death,  was  seized 
and  possessed  of  a  large  estate,  con- 
sisting of  both  real  and  personal  prop- 
erty, which  went  into  the  hands  of  his 
executor,  who  administered  on  the 
estate  for  nearly  twelve  years,  and, 
at  his  death,  left  a  large  portion  of  the 
assets  unadministered,  which  after- 
wards came  into  the  hands  of  his  sue- 
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cessor,. — held,  that  equity  would  pre- 
suniie  the  retainer  and  consequent 
extinguishment  of  the  debt.     lb. 

3.  A  payment  by  a  third  person, 
whicli  is  adopted  and  sanctioned  by 
tlie  debtor,  extinguishes  tlie  debt. 
Ross  V.  Pearson,  21  Ala.  473  ;  Prater  v. 
Stinson  and  Wife,  26  Ala.  4.56. 

4.  A  payment  to  a  third  person,  at 
the  request  of  the  creditor,  or  with 
his  subsequent  approval  and  sanction, 
is  an  extinguishment  of  the  debt. 
Brooks  V.  HUdreth  ^  Moseley,  22  Ala. 
469. 

5.  If  a  third  person  gives  his  own 
note,  in  payment  af  another's  debt, 
and  takes  a  receipt  in  the  name  of  the 
debtor,  this  does  not  extinguish  the 
debt,  unless  the  privity  or  assent  of 
the  debtor  is  sbown.  Williams  v. 
Sims,  22  Ala.  512. 

6.  A  paj'ment  of  moneys  due  the 
State  to  the  comptroller  of  public  ac- 
counts, who  has  no  authority  to  re- 
ceive it,  does  not  discharge  the  party 
making  it  from  liability  to  the  State, 
unless  the  payment  is  ratified  by  the 
sovereign  power.  Walker  v.  Chapman, 
22  Ala.  116  I  VanDyke  v.  The  Steele,  24 
Ala.  81. 

7.  The  acceptance  of  a  note,  from 
either  the  defendant  or  a  stranger, 
may  extinguish  a  judgment.  Brewer 
V.  Branch  Bank  at  Montgomery,  24  Ala. 
439. 

8.  The  acceptance  of  a  debtor's  ne- 
gotiable note,  at  or  after  the  creation 
of  the  debt,  is  not  an  extinguishment, 
unless  there  is  an  agreement  so  to 
receive  it.  Mooring  v.  Mobile  Marine 
Dock  ^  Mutual  Insurance  Co.,  27  Ala. 
2&4. 

9.  A  lessee's  negotiable  note,  for 
the  amount  of  the  rent,  is  not  an  ex- 
tinguishment of  the  rent  reserved  by 
the  lease.  Dorrance  v.  Jones,  27  Ala. 
630. 

10.  A  draft,  drawn  by  the  principal 
debtor  on  the  guarantor,  but  not  ac- 
cepted by  the  latter,  does  not  affect 
the  relations  of  the  parties  on  the 
guaranty,  when  it  does  not  appear  to 
have  been  received  in  payment.  Wal- 
ker V.  Forbes,  25  Ala.  139. 

11.  The  acceptance  of  a  note  on  a 
third  person,  in  payment  of  an  account, 
is  an  extinguishment  of  the  account, 
although  such  third  person  is  insolv- 
ent, unless  the  debtor  used  some  fraud 


or  misrepresentation  to  induce  the 
creditor  to  take  it.  Carriere  v.  Tick- 
nor,  26  Ala.  571. 

12.  The  acceptance  of  a  note  on  an 
insolvent  person,  as  collateral  securi- 
ty, and  its  retention  for  never  so  long 
a  period,  do  not  authorize  the  infer- 
ence of  payment.  Powell's  Adm'r  v. 
Henry,  27  Ala.  612. 


FENCES. 


(Statutory   Provisions  :  Code,  ^§  1099-1109  ;  Clay's 
Digest,  241-2.  §^  1-5.) 


1.  At  common  law,  the  tenant  of  a 
close  was  not  bound  to  fence  against 
an  adjoining  close,  unless  by  force  of 
prescription.  Moore  v.Levert,  24  Ala. 
310, 

2.  The  act  of  1807,  relative  to  par- 
tition fences,  does  not  restrict  a  ten- 
ant's right  to  let  his  own  lands  lie 
open  ;  he  being  responsible  in  dama- 
ges if  his  cattle  break  into  grounds 
enclosed  with  a  lawful  fence,     lb. 

3.  In  an  action  to  recover  one  half  of 
the  expense  of  a  partition  fence,  the 
actual  interest  which  the  parties  have 
in  the  fence  is  a  question  which  can- 
not arise.     lb. 

4.  The  fact  that  some  pannels  of  the 
defendant's  outside  fence  were  down, 
though  not  conclusive  evidence  that 
his  lot  was  unenclosed,  is  nevertlieless 
competent  evidence  for  the  considera- 
tion of  the  jurj''  in  ascertaining  that 
fact.     lb. 

5.  Defendant  would  not  be  liable 
for  the  erection  or  repairs  of  a  parti- 
tion fence,  if  his  lot  was  in  the  pos- 
session of  a  trespasser  or  adverse 
holder';  but,  if  he  consented  as  owner 
to  the  erection  of  the  fence  by  the 
adjoining  proprietor,  and  it  was  erect- 
ed upon  the  consent  thus  given,  he 
would  be  estopped  from  denying  his 
liability.     lb. 

6.  Each  party  has  the  right  to  enter 
on  the  land  of  the  other,  for  the  pur- 
pose of  repairing  a  partition  fence. 
Henry  v.  Jones,  28  Ala.  385. 

7.  If  the  fence  is  recognized  by 
both  parties  as  a  partition  fence, 
though  built  entirely  on  the  land  of 
one  proi^rietor,  neither  can  complain 
of  an  act  done  by  the   other  which,  if 
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the  fence  had   been   on   the   dividhig 
line,  would  have  been  lawful.    lb. 

8.  Tlie  right  to  repair  a  gate,  recog- 
nized as  part  of  a  partition  fence,  does 
not  autliorize  its  destruction  as  a  gate. 
lb. 

9.  In  an  action  to  recover  damages 
for  injuries  done  to  plaintiff's  hogs, 
which  had  broken  into  defendant's 
enclosure,  defendant  cannot  recoup 
for  damages  done  to  his  crop,  by  the 
hogs,  when  it  is  shown  that  his  fence 
was  not  a  "lawful  fence."  Woodward 
V.  Purdij,  20  Ala.  379. 


FERRY. 
See  Roads,  Bridges,  and  Ferries. 

«..«a-'» 

FINES  AND    FORFEITURES. 

1.  The  power  to  remit  fines  and 
forfeitures  is  confided  by  the  constitu- 
tion to  the  governor  alone,  and  cannot 
be  exercised  by  the  legislature  ;  con- 
sequentlj'-,  the  act  of  1850,  "for  the 
relief  of  the  sureties  of  John  Douglass, 
late  clerk  of  the  circuit  court  of  Mari- 
on," is  unconstitutional.  Haley  v. 
Clark,  26  Ala.  439. 

2.  When  a  person,  convicted  of  a 
misdemeanor,  is  sentenced  to  pay  a 
certain  fine,  and  to  be  imprisoned 
until  it  is  discharged,  a  remission  by 
the  governor  of  the  imprisonment 
alone  is  not  a  release  or  satisfaction 
of  the  fine.  The  State  v.  'Richardson, 
18  Ala.  109. 

3.  After  the  repeal  of  a  statute  giv- 
ing a  penalty,  no  recovery  can  be  had 
for  a  penalty  incurred  under  it,  unless 
the  repealing  statute  reserves  the 
right  of  action.  Broughton  v.  Branch 
Bank  at  Mobile,  17  Ala.  828. 

4.  The  statutory  limitation  of  prose- 
cutions for  the  recovei'y  of  fines  and 
forfeitures  under  penal  statutes,  does 
not  apply  to  a  summary  proceeding 
against  a  delinquent  tax  collector. 
Walker  v.  Chapman,  22  Ala.  116. 

As  to  penalties  imposed  on  delin- 
quent sheriffs,  tax-collectors,  coroners, 
and  other  officers,  see  those  respec- 
tive titles. 


FIXTURES. 

1.  Growing  fruit  trees,  and  fences 
enclosing  a  field,  are  fixtures.  Milch- 
ell  V.  nillinrr.'ilen,  17  Ala.  391. 

2.  Ill  the  United  States,  erections 
for  agricultural  purposes'  enjoy  the 
same  protection  which  the  common 
law  in  England  afforded  to  fixtures 
erected  for  the  purposes  of  trade. 
Harkness  v.  Scars  Sf  Walker,  26  Ala. 
493. 

3.  As  Vjetween  vendor  and  purchas- 
er, the  stationary  machinery  for  im- 
pelling turning-lathes  or  other  portable 
machines,  if  erected  by  the  vendor  for 
his  own  use,  for  the  purpose  of  either 
trade  or  agriculture,  and  fixed  in  or 
to  the  ground,  or  to  some  substance 
which  has  already  become  a  part  of 
the  freehold,  passes  to  the  purchaser 
under  a  deed  for  the  land.     lb. 


FRAUD. 

As  to  actions  for  fraud  and  deceit, 
see  Action  on  the  Case,  I.  7,  II,  3,  pp. 
373-7. 

As  to  fraud  in  sales,  see  A'exdor 
AND  Purchaser. 

As  to  the  evidence  of  fraud,  see 
Evidence,  XIX,  7,  p.  627. 

See,  also,  the  same  title  in  Part  III, 
p.  267. 


FRAUDS,  STATUTE  OF. 

(Statutory  Provisions  :    Code,  §§  1650-56  ;    Clay's 
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I.  Contracts  Required  to  be  in  Wri- 
ting. 

1.  Promise  by  Executor  or  Administrator. 

1.  A  verbal  promise  to  pay  out  of 
the  assets  of  the  estate,  not  founded 
on  some  new  consideration,  is  not 
binding-  on  an  administrator  jjersonal- 
]y.  Martin  v.  Black's  Executors,  20 
Ala.  309. 

2.  Promise  to  Pay  Debt  of  Another. 

2.  A  promise  to  pay  the  debt  of 
another,  not  reduced  to  writing,  is 
void.  Beall  if  Co.  v.  Ridgewai/,  18  Ala. 
117  ;  Blount  v.  Hawkins,  19  Ala.  100; 
Martin  v. Black's  Executors,  20  Ala.  309'; 
S.  C,  21  Ala.  721;  Hollingsworth  v. 
Martin,  23  Ala.  591. 

3.  Such  promise  must  not  only  be 
reduced  to  writing,  but  must  be 
founded  on  sufficient  consideration. 
Beall  if  Co.  v.  Ridgeway,  18  Ala.  117  ; 
Martin  v.  Black's  Executors,  20  Ala. 
309  ;  8.  C,  21  Ala.  721  ;  Williams  v. 
Sims,  22  Ala.  512  ;  Hollingsworth  v. 
Martin,  23  Ala.  591. 

4.  But  a  promise  founded  on  a  new 
consideration,  beneficial  to  the  promis- 
or, is  not  within  the  statute,  and  may 
be  enforced,  although  not  reduced  to 
writing.     Martin  v.  Black's  Executors, 

20  Ala.  309  ;  S.  C,  21  Ala.  721. 

5.  A  verbal  promise  by  a  mother, 
to  pay  a  debt  against  the  estate  of  her 
deceased  son,  if  the  creditor's  attor- 
ney would  also  act  as  her  attorney,  in 
having  the  administrator  of  the  estate 
removed  and  herself  appointed  his 
successor,  is  not  beneficial  to  the 
promisor,  and  is  therefore  void  under 
the  statute,  when  it  is  shown  that  the 
attorney  charged  her  for  his  said  ser- 
vices, and  that  she  paid   him.     S.  C, 

21  Ala.  721. 

6.  Forbearance  to  sue  the  debtor  is 
a  sufficient  consideration,  if  the  prom- 
ise is  reduced  to  writing  ;  secus,  if  the 
creditor  has  not  the  legal  right  to  sue 
at  any  time  during  the  period  of  the 
promised  forbearance.  S.  C,  20  Ala. 
309. 

7.  A  written  promise  by  a  mother, 
to  pay  a  debt  against  the  estate  of  her 
deceased  son,  on  wliich  letters  of  ad- 
ministration were  granted  on  the  1st 
October,  1847,  in  consideration  of  the 


creditor's  forbearance  to  sue  "until 
the  cotton  crop  made  on  the  planta- 
tion of  the  deceased  in  the  year  1847 
was  sold,  which  would  probably  be 
during  the  ensuing  spring,"  is  not 
supported  by  a  sufficient  considera- 
tion,    lb. 

8.  A  promise  by  the  surety  on  a 
replevy  bond,  to  pay  the  debt'if  .the 
creditor  will  dismiss  the  attachment 
suit,  is  both  detrimental  to  the  credit- 
or, and  beneficial  to  the  promisor  ;  and 
is  consequently  valid,  though  not  re- 
duced to  writing.  Blount  V.  Hawkins, 
19  Ala.  100. 

9.  A  verbal  promise  by  an  executor, 
in  these  words,  "Let  the  children  of 
J.  M.,  deceased,  have  any  goods  they 
wish,  and  charge  them  to  the  children 
separately,  and  I  will  pay  for  them  at 
the  end  of  the  year,  or  as  soon  as  the 
cotton  crop  is  sold,"  is  an  original 
undertaking,  which  is  not  within  the 
statute  of  frauds,  although  the  execu- 
tor was  authorized  by  the  will  to 
supply  the  children  with  goods,  and 
both  he  and  the  creditor  expected 
payment  to  be  made  out  of  the  estate. 
Sanford  v.  Howard,  29  Ala.  684. 

For  analogous  decisions,  respecting 
the  difference  between  direct  and  col- 
lateral promises,  see  Guaranty. 

3.  Contracts  Respecting  Real  Estate. 

10.  A  contract  for  the  sale  of  a 
"right  to  dig  and  carry  away  ore" 
from  the  mine  of  another,  is  within  the 
statute,  and  void  unless  reduced  to 
writing ;  but,  nevertheless,  it  will  pro- 
tect the  party  to  whom  the  right  is 
given  from  an  action  of  trespass  for 
digging  the  ore,  and  vest  in  him  the 
property  to  the  ore  actually  dug  uiider 
it.     Riddle  v.Brown,  20  Ala.  412. 

11.  A  contract  for  the  sale  of  im- 
provements on  land,  consisting  of 
sundry  houses,  is  not  within  the  statr 
ute.     Scoggin  v.  Slater,  22  Ala.  687. 

12.  Nor  is  a  promise  to  pay  for  im- 
provements on  land  held  adversely  to 
the  'promisor,  in  consideration  that 
the  tenant  would  attain  to  him,  and 
pay  him  rent  for  the  unexpired  term, 
within  the  statute.  Cassell  v.  Collins, 
23  Ala.  676. 

13.  A  promise  by  a  father,  upon 
valuable  consideration,  to  make  his 
daughter  equal  in  property  with  his 
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other  cliildrcii,  or  to  give  her  ho  mucli 
as  would  make  her  share  equal  to  one 
fourth,  one  fifth,  or  any  other  given 
portion  of  his  estate,  is  not  within  the 
statute,  although  his  estate  consists 
entirely  of  lands.  Adams  and  Wife  v. 
Adams,  26  Ala.  272. 

14.  Conceding  that  a  purchase  of 
lands  at  execution  sale,  under  a  parol 
agreement  Avith  the  defendant  in  exe- 
cution to  purchase  for  his  benefit, 
will  enure  to  the  benefit  of  the  pur- 
chaser himself  under  the  operation  of 
the  statute  ;  yet,  if  such  purchaser  re- 
sells the  lands,  taking  a  note  for  the 
purchase-money,  and  places  the  note 
in  the  hands  of  a  third  person  for  the 
benefit  of  the  defendant,  the  latter  may 
maintain  an  action  for  money  had  and 
received,  to  recover  its  proceeds  when 
collected,  and  the  statute  of  frauds  is 
no  defense  to  the  action.  Garrett's 
Admr's  v.  Garrett  ^  Garrett,  27  Ala. 
687. 

15.  Although  an  action  at  law  can- 
not be  maintained,  for  the  breach  of  a 
contract  which,  because  not  reduced 
to  writing,  is  void  under  the  statut6  ; 
yet  a  recovery  may  be  had,  at  law,  for 
services  performed  under  it.  ^ims  v. 
McEwen's  Adm'r,  27  Ala.  184. 

16.  The  statute  has  no  application 
to  resulting  trusts,  arising  by  opera- 
tion of  law  alone,  which  may  always 
be  established  by  parol,  except  where 
the  rules  of  evidence'  prevent.  Caple 
V.  McCoUum,  27  Ala.  461. 

As  to  the  part  performance  of  parol 
contracts  respecting  real  estate,  which 
will  avoid  the  statute  in  equity,  see 
Specific  Performance,  p.  337. 

4.  Sales  of  Personal  Property.  ' 

17.  A  contract  for  the  sale  of 
promissory  notes,  at  a  price  not  ex- 
ceeding $200,  is  not  required  to  be  in 
writing,  althoiigh  the  notes  are  not 
delivered  at  the  time,  nor  any  part  of 
the  price  paid.  Hudson  Sf  Stokes  v. 
Weir  ^  Tate,  29  Ala.  294. 

18.  If  the  purchaser  of  a  slave  at 
public  auction  takes  possession  under 
his  purchase,  without  any  thing  being 
said,  or  any  understanding  being  had, 
qualifying  the  act,  and  retains  posses- 
sion for  one,  two  or  three  days,  with- 
out making  any  objection  to  the  sale, 
the  jury  may  well,  infer   from  these 

41 


facts  a  consummation  of  th*e  sale.    Kel- 
ly V.  Brooks,  25  Ala.  523. 

19.  In  an  action  Vjy  the  auctioneer 
against  such  purchaser,  to  recover  the 
difference  between  the  price  bid  at 
the  sale  and  the  amount  Vjrought  at  a 
re-sale  on  the  purchaser's  account,  a 
wrtttcn  memorandum  of  the  sale,  made 
at  the  time  by  the  auctioneer's  clerk, 
accompanied  by  the  parol  testimony 
of  the  clerk,  showing  that  the  slave 
was  knocked  down  to  the  purchaser, 
and  was  afterwards  delivered  to  hira, 
is  admissible  evidence  for  the  plain- 
tiff, as  tending  to  prove  a  consumma- 
tion of  the  sale.     lb. 

5.  Contract  not  to   he  Performed  within 
one  Year. 

20.  A  promise  by  a  father,  upon 
valuable  consideration,  to  make  his 
daughter  equal  ;^in  property  to  his 
other  children,  or  to  give  her  so  much 
as  would  make  her  share  equal  to  one 
fourth,  one  fifth,  or  any  other  given 
portion  of  his  estate,  is  not  within  the 
statute,  if  the  parties  contemplated  its 
present  execution  on  the  performance 
of  the  consideration,  although  its  exe- 
cution maj''  be  postponed  by  circum- 
stances beyond  a  year  and  a  day. 
Adams  and  Wife  v.  Adams,  26  Ala.  272. 

n.  Fraudulent  Gifts,  Loans,  and 
Conveyances. 

1.   Who  are  Creditors  and  Purchasers. 

21.  A  contingent  liability  under  a. 
contract,  express  or  implied,  consti- 
tutes the  party  to  whom  it  is  incurred 
a  creditor  within  the  meaning  of  the 
statute.  Foote  and  Wife  v.  Cobb,  18  Ala. 
585. 

22.  A  purchaser,  with  general  cove- 
nants of  warranty,  is  a  creditor  from  the 
time  of  the  execution  of  his  deed,  when 
there  is  at  the  time  an  outstanding 
paramount  title,  under  which  he  may 
be  or  is  afterwards  evicted.  Gannard 
V.  Eslava,  20  Ala.  732. 

23.  The  simple  fact  of  marriage, 
per  se,  does  not  constitute  the  husband 
a  piu-chaser  of  property  in  the  posses- 
sion of  the  wife.  Perry  v.  Graham, 
18  Ala.  822. 

24.  A  claimant,  deriving  title  partly 
by  gift,  and  partly  by  purchase,  con- 
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sura  mated 'before  the  lieu  of  an  execu- 
tion attached,  must  be  regarded,  at 
law,  as  a  purchaser  for  valuable  con- 
sideration, when  no  fraud  is  shown. 
Taylor  v.  Branch  Bank  at  Huntsville,  21 
Ala.  581. 

25.  The  payment  of  $65  for  a  slave 
constitutes  a  valuable  consideration. 
Dent  V.  Portwood,  21  Ala.  589. 

26.  Taking  a  mortgage  to  secure  a 
debt,  without  paying  anything  for  it, 
or  waiving  any  right  or  lien  to  obtain 
it,  or  incurring  any  new  responsibility, 
does  not  constitute  the  mortgagor  a 
purchaser  for  valuable  consideration. 
Stiles  ^  Co.  V.  Lightfoot,  26  Ala.  443  ; 
Boyd  V.  Beck,  29  Ala.  703. 

27.  A  dedication  of  land  to  the  pub- 
lic, as  a  road  or  highway,  must,  in  the 
absence  of  evidence  that  value  was 
paid  for  the  grant,  be  regarded  as 
voluntary  and  gratuitous.  Hoole  ^ 
PauUin  v.  Attorney-General,  22  Ala. 
190. 

As  to  what  constitutes  a  creditor  or 
subsequent  purchaser  without  notice, 
who  may  invoke  th-e  statutes  of  regis- 
tration against  a  prior  mortgagee 
whose  deed  is  unrecorded,  see  Mort- 
gages, 104-117,  p.  308. 

2.  What  Conveyances  are  Fraudulent. 

28.  A  deed  of  gift  of  slaves,  execu- 
ted in  another  State,  is  not  required 
to  be  recorded  here,  in  order  to  pro- 
tect a  remainder.  Lyde  v.  Taylor,  17 
Ala.  270  ;  Turner  v.  Fenner,  19  Ala. 
355 ;  Fralick  v.  Presley  and  Wife,  29 
Ala.  457.  (But  see  McCoy  v.  Odom, 
20  Ala.  502.) 

29.  And  this,  although , the  tenant 
for  life  and  the  remainderman  both 
resided  here  at  the  time  of  the  execu- 
tion of  the  deed,  and  continue  to  reside 
here.     Turner  v.  Fenner, 19  Ala.  355. 

30.  Nor  does  the 'statute  apply  to 
a  deed  of  gift,  executed  in  another 
State,  by  which  slaves  are  given  to  a 
married  woman,  "during  her  natural 
life,  to  her  separate,  sole  and  exclusive 
use  and  behoof,"  and  at  her  death  to 
her  children.  Michan  and  Wife  v.  Wy- 
nlt,  21  Ala.  813. 

31.  But  a  loan  of  slaves  in  another 
State  must,  when  the  property  is 
brought  into  this  State,  be  recorded 
here,  in  order  to  protect  the  rights  of 
the  owner  as  against  the  creditors  of 


the   party  in  possession.     JilcCoy  v. 
Odom,  20  Ala.  502. 

32.  The  possession  of  the  husband, 
under  a  loan  to  his  wife  and  children, 
is  within  the  statute.  McCoy  v.  Odom, 
20  Ala.  502 ;  Knight  v.  Bell,  22  Ala. 
198. 

33.  But,  where  the  husband's  pos- 
session commenced  under  such  loan, 
and  the  property  is  afterwards  given 
to  his  minor  children,  who  reside 
with  him,  his  subsequent  possession 
will  be  referred  to  their  title,  although 
there  was  no  actual  change  of  pos- 
session.    McCoy  V.  Odom,  20  Ala.  502. 

34.  The  statute  does  not  apply, 
where  the  father  of  a  debtor  purchases 
his  property  at  trustee's  sale  under 
deed  of  trust,  and  immediately  siiffera 
it  to  go  back  to  the  debtor's  posses- 
sion, "with  permission  to  get  a  sub- 
sistence for  himself  and  family,  but 
to  turn  over  all  beyond  this  to  the 
father  ;  the  property  to  be  under  the 
general  supervision  and  control  of-an 
agent  for  the  father."  Montgomery's 
Executors  V.  Kirksey,  26  Ala.  172. 

.  35.  A  deed,  purporting  to  have  been 
made  in  consideration  of  natural  love 
and  affection,  "and  for  divers  other 
good  considerations,"  which  are  shown 
by  parol  to  have  been  valuable,  is  not 
within  that  clause  of  the  statiite  con- 
cerning conveyances  of  personalty 
"upon  consideration  not  deemed  val- 
uable in  law."  Johnson  v.  Boyles,  26 
Ala.  576. 

36.  A  gift,  or  other  voluntary  con- 
veyance, is  void  as  against  existing 
creditors,  although  no  actual  fraud 
was  intended.  Thomas  v.  DeGraffen- 
reid,  17  Ala.  602  ;  Stokes  v.  Jones,  18 
Ala.  734  ;  S.  C,  21  Ala.  731 ;  Foote  and 
Wife  V.  Cobb,  18  Ala.  585  ;  Gannard  v. 
Eslava,  20  Ala.  732  ;  Stiles  ^  Co.  v. 
Lightfoot,  26  Ala.  443. 

37.  But,  to  enable  subsequent  credi-  ( 
tors  to  avoid  it,  it  must  be  shown  to 
have  been  made  with  a  fraudulent 
intent.  Thomas  v.  DeGraffenreid.  17 
Ala.  602  ;  Stiles  ^  Co.  v.  Lightfoot,  26 
Ala.  443. 

38.  This  is  also  the  law  of  Georgia, 
under  the  construction  of  the  English 
statutes  there  adopted.  Footeand  Wife 
V.  Cobb,  18  Ala.  585. 

39.  The  marrriage  of  the  grantee, 
subsequent  to  the  execution  of  the 
deed,   but   before  its  avoidance    by 
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creditors,  does  not  give  it  any  validity. 
Stokes  V.  Jones,  18  Ala.  734. 

40.  A  voluntary  deed  is  also  void 
as  against  subsequent  hona-fide  pur- 
chasers for  valuable  consideration. 
S.  C,  21  Ala.  731. 

41.  And  this,  although  the  grantor,  at 
the  time  of  its  execution,  did  not  have 
such  title  to  the  lands  conveyed  as 
could  have  been  subjected  by  his 
creditors,  either  at  law  or  in  equity, 
but  afterwards  acquired  title,     lb. 

42.  If  the  husband  purchases  prop- 
erty with  money  belonging  to  the 
corpus  of  his  wife's  separate  estate, 
taking  the  title  in  his  own  name  ;  and 
afterwards  voluntarily  conveys  it  to 
the  wife,  though  for  the  purpose  of 
preventing  his  creditors  from  subject- 
ing it  to  his  debts,  his  conveyance 
will  be  sustained.  Wilson  v.  Sheppard, 
28  Ala.  623. 

43.  A  conveyance,  executed  by  an 
insolvent  debtor  to  one  of  his  credi- 
tors, absolute  on  its  face,  but  accom- 
panied with  a  parol  agreement  that  it 
should  operate  only  for  the  grantee's 
indemnity,  is  fraudulent  and  void  as  to 
the  grantor's  other  creditors.  Bryant 
V.  Young  ^  Hall,  21  Ala.  264. 

44.  A  sale  of  goods  by  an  insolvent 
debtor,  on  a  credit,  with  a  reservation 
to  the  purchaser  of  the  right  to  rescind 
the  contract  on  a  specified  day,  is  in- 
consistent with  an  honest  and  abso- 
lute disposition  of  the  property,  and 
is  subject  to  be  defeated  by  the  levy  of 
an  attachment  on  the  goods,  at  any 
time  before  the  purchaser  has  paid 
the  agreed  price  and  made  his  elec- 
tion. West,  Oliver  Sf  Co.  v.  Snodgi-ass, 
17  Ala.  549. 

45.  As  to  the  validity  of  siich  con- 
tract, if  no  levy  had  been  made  before 
the  day  on  which  the  purchaser  was 
to  make  his  election,  and  he  had  then 
elected  to  affirm  it,  qucere  ?     lb. 

46.  A  possession  of  slaves  under  a 
bona-Jide  contract  of  hiring,  for  valu- 
able consideration,  is  not  within  the 
statute,  whether  the  hiring  is  at  wiH, 
from  year  to  year,  or  for  a  definite 
period .     Upson  v.  Raiford,  29  Ala.  188. 

47.  If  the  vendor  of  a  family  of 
slaves  retains  the  possession  of  them, 
after  an  absolute  sale,  under  a.^ bona- 
Jide  contract  of  hiring,  the  considera- 
tion of  which  is  their  board  and  cloth- 
ing, this  would  be  a  possession  upon 


valuable  consideration,  if  the  chief 
value  of  the  slaves  was  their  prospec- 
tive growth  and  improvement,  and 
their  board  and  clothing  constituted 
a  fair  equivalent  for  their  services. 
lb. 

As  to  the  validity  of  deeds  of  trust, 
and  assignments  for  the  benefit  of 
creditors,  see  Deeds,  139-64,  pp.  .542- 
45. 

3.  Rights  of  Creditors  and  Purchasers. 

48.  A  voluntary  conveyance  may  be 
avoided,  in  a  court  of  law,  by  a  sub- 
sequent bona-Jide  purchaser  for  valu- 
able consideration  ;  and  the  fact  thatit 
contains  full  covenants  of  warranty, 
does  not  operate  as  an  estoppel  on 
him.  -Stokes  v.  Jones,  18  Ala.  734; 
S.  C,  21  Ala.  731. 

49.  Where  such  deed  contains  a 
condition,  that  the  grantor  shall,  dur- 
ing his  life,  be  supported  by  the 
grantee,  who  is  an  infant  of  tender 
years ;  and  the  grantee  does  not  in 
any  manner  accept  or  bind  himself  to 
the  performance  of  the  condition, 
until  after  a  sale  by  the  grantor  to  a 
bona-Jide  purchaser  for  valuable  con- 
sideration, the  title  of  the  purchaser 
cannot  be  defeated  by  his  subsequent 
acceptance  and  part  performance  of 
the  condition.     S.  C,  21  Ala.  731. 

50.  If  the  owner  resumes  the  pos- 
session of  his  property,  before  a  credi- 
tor of  the  borrower  has  acquired  a 
lien  on  it,  though  after  the  expiration 
of  three  years,  it  cannot  be  afterwards 
subjected  to  the  borrower's  debts. 
McCoy  V.  Odom,  20  Ala.  502  ;  P/iaris  v. 
Leachman,  20  Ala.  662. 

51.  If  he  resumes  the  possession 
before  the  expiration  of  the  three 
years,  though  with  the  view  of  there- 
by avoiding  the  eifect  -of  the  statute, 
and  retains  it  for  one  or  two  days, 
this  cuts  off  the  statute  at  that  point, 
and  the  borrower's  subsequent  pos- 
session will  date  from  the  time  the 
property  is  restored  to  him.  Mont- 
gomery's Executors  v.  Kirksey,  26  Ala. 
172. 

52.  Although  a  creditor  may  subject 
slaves  which  have  been  in  his  debtor's 
possession,  under  an  unrecorded  loan, 
for  more  than  three  years,  this  gives 
him  no  right  to  subject  crops  partly 
grown  by  them,  or  other  products  of 
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their  labor,  which  have  not  been  in 
the  debtor  "s  possession  for  three  years. 
lb. 

'  53.  A  purchaser  from  the  borrower 
acquires  no  title,  unless  the  three 
years  were  complete  at  the  date  of 
•his  purchase  :  he  cannot  add  his  own 
subsequent  possession  to  that  of  the 
borrower,  in  order  to  claim  the  bene- 
fit of  the  act.  Brainard  v.  McDevitt, 
21  Ala.  119. 

54.  If  the  borrower  himself  becomes 
the  jjurchaser  at  execution  sale,  or, 
by  agreement  with  the  purchaser, 
takes  the  property  at  the  latter's  bid, 
he  is  but  remitted  to  his  former  title, 
and  cannot  defend  against  the  lender 
under  the  title  of  the  purchaser. 
Knight  V.  Bell,  22  Ala.  198. 

55.  The  possession  of  slaves,  by 
a  fraudulent  purchaser,  gives  him  no 
title  under  the  statute  of  limitations, 
as  against  a  creditor  of  the  vendor 
who  could  not,  by  reasonable  diligence, 
have  discovered  the  fraud  within  six 
years  before  the  levy  of  his  execution. 
Snodgrass  v.  Branch  Bank  at  Decatur, 
25  Ala.  161. 

GENERAL   ASSEilBLT. 

See  Constitutional  Law,  YII. 
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GIFTS. 

I.  Inter  Vivos. 

1.  By  Deed. 

2.  By  Parol. 

II.  Mortis  Causa. 


I.  Inter  Vivos. 

1.  By  Deed. 

1.  Where  a  father  conveyed  all  his 
property  by  deed  of  gift  to  his  son, 
who  at  the  same  time  executed  a  bond 
to  the  father,  conditioned  that  he 
would  let  the  father  retain  the  posses- 
sion of  the  property  during  the  lives 
of  himself  and  wife,  or  until  he  might 
think  proper  to  divide  it  among  his 


children, — held,  construing  the  bond 
and  deed  as  parts  of  one  and  the  same 
transaction,  that  a  life  estate  in  the 
property  was  reserved  to  the  grantor, 
with  power  to  defeat  tlie  title  of  the 
grantee  at  any  time  by  making  a  divis- 
ion of  the  property  among  his  chil- 
dren. Strong's  Executors  V.  Brewer,  17 
Ala.  706. 

2.  Adeedofgift  was  in  these  words  ; 
"Know  all  men,  by  these  presents, 
that  I,  A.  G.,  for  the  love  and  aflTection 
I  have  for  my  daughter  Mary,  have  giv- 
en to  her  a  certain  negro  girl  named 
Eliza,  about  ten  years  old,  with  ah  her 
issue  ;  which  said  negroes  I  warrant  and 
defend  to  the  said  Mary  during  her  life, 
and  to  her  heirs  afterwards,  (especial- 
ly those  who,  in  the  course  of  Provi- 
dence, may  live  the  longest  with  her,) 
against  the  lawful  claims  of  any  per- 
son or  persons  whatever."  Held,  that 
the  daughter  took  an  absolute  estate 
in  the  slaves,  and  not  a  life  estate 
merely.     Hamner  v.  Smith,  22  Ala.  433. 

3.  Under  a  deed  of  gift  of  a  slave, 
"to  my  daughter  L.  during  her  natm-al 
life,  and  at  her  death  to  her  child 
or  children  ;  but  in  case  of  the  death 
of  my  said  daughter,  without  lawful 
issue  of  her  body,  then  the  said  negro 
and  her  increase  to  return  and  belong 
to  my  other  heir8,"^ieM,  that  the 
term  "heirs"  was  a  word  of  limitation, 
and  not  of  purchase  ;  and  that  upon 
the  death  of  L.  without  issue,  living 
the  grantor,  his  other  surviving  chil- 
dren, born  before  the  execution  of  the 
deed,  took  nothing  imder  it.  Couch  v. 
Anderson,  26  Ala.  676. 

4.  Under  a  deed  of  gift,  in  these 
words  :  "I  give,  grant,  and  confirm, 
unto  my  daughter  Eliza,  a  negro  girl 
named  Perse,  to  have,  hold  and  enjoy 
said  property,  with  its  increase,  dur- 
ing the  natural  life  of  my  said  daugh- 
ter ;  which  property,  at  her  death,  shall 
descend  to  the  natural  heirs  of  her 
body  ;  provided  always,  and  upon  this 
condition,  and  it  is  the  true  intent  and 
meaning  of  these  presents,  that  in 
case  my  said  daughter  die,  leaving  no 
natural  heirs  of  her  body,  then,  and 
in  that  case,  said  property  shall  revert 
back,  and  form  jjart  of  my  estate," — 
held,  that  Eliza  took  only  an  estate 
for  life,  and  not  the  absolute  interest ; 
that  the  words  "die  leaving"  limited 
the  words  "heirs  other  body"  to  issue 
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living  at  the  death  of  the  first  taker  ; 
and  that  on  her  death,  heaving  no  liv- 
ing issue,  the  grantor's  personal  rep- 
resentative might  recover  the  proper- 
ty. McVay's  Adm'r  v.  Ijams,  27  Ala. 
238. 

5.  Where  a  father  conveyed  certain 
personal  property,  by  deed  of  gift,  to 
his  "daughter  Sarali,  and  to  her  chil- 
dren, the  natural  heirs  of  her  body,  at 
her  death,"  '"to  have  and  to  hold  unto 
the  said  Sarah,  her  executors  and  ad- 
ministrators, forever,  as  her  and  her 
chikh'en's  property  ;"  and  the  deed  re- 
served to  the  grantor,  during  his  life, 
tlie  use  and  possession  of  the  proper- 
ty, — held,  that  Sarah  took  a  life  estate 
in  the  propert^y,  with  contingent  re- 
mainder to  such  of  her  children  as 
might  be  living  at  her  death.  Elmore 
V.  Mustin,  28  Ala.  309. 

6.  A  deed  of  gift,  conveying  slaves 
to  the  grantor's  daughter,  then  a  mar- 
ried woman,  "and  her  heirs  after  her, 
free  from  the  claim  or  claims  of  any 
person  or  manner  of  person  whatever, 
absolutely,  as  their  own  property- 
riglit,  as  fully  as  though  they  had 
purchased  them,"  creates  a  separate 
estate  in  the  wife.  Brown  v.  Johnson, 
17  Ala.  232. 

7.  So  does  a  deed  of  gift,  executed 
in  Virginia  in  1824,  conveying  slaves 
to  the  grantor's  daughter,  then  a  mar- 
ried woman,  "and  the  lawful  heirs  of 
her  body,"  and  containing  this  clause  : 
"I  do  bind  myself,  my  heirs,  &c.,  to 
make  to  the  above-named  property  a 
clear  and  undoubted  right,  as  much  so 
as  can  be  made  by  word  or  deed,  from 
the  claim  and  claims  from  every  per- 
son or  persons  whatever,  to  my  said 
daughter  and  her  lawful  heirs,  as 
above  mentioned."  Jenkins  v.  McConi- 
co,  26  Ala.  213. 

8.  And  a  deed  of  gift,  conveying 
personal  property  to  a  married  wo- 
man, "for  her  own  use  and  benefit 
alone."  Ozley  v.  Ikelheimer,  26  Ala. 
332. 

9.  But  a  stipulation  in  such  gift,  that 
the  propertj''  shall  not  be  liable  to  the 
husband's  debts,  does  not, per  se,  create 
a  separate  estate.  Gillespie's  Adm'r  v. 
Burleson,  28  Ala.  551. 

10.  A  deed  of  gift  of  a  slave,  con- 
taining a  condition  that  the  donee 
shall  emancipate  him,  vests  the  title 
absolutely  in  the  donee,  discharged  of 


tlie    condition.     Gaunt  and    Wife    v. 
Tucker's  Kxecntors,  18  Ala.  27. 

11.  Where  a  father  conveyed  a 
slave  by  deed  of  gift  to  his  married 
daughter,  and  sent  the  slave  to  her 
residence  ;  but  her  husband,  supposing 
that  the  deed  created  a  separate  estate 
in  her,  would  not  let  the  slave  remain 
on  his  premises  ;  whereupon  the  wife 
sent  the  slave  back  to  her  father,  re- 
questing him  to  do  the  best  he  could 
for  her  ;  and  the  father  then  took  the 
slave,  saying  that  he  would  put  her  to 
work  and  account  to  his  daughter  for 
it, — held,  that  there  was  nothing  in 
these  facts  to  affect  the  validity  of  the 
deed.  Mims'  Executors  v.  Sttirtevant, 
18  Ala.  359. 

12.  A  deed  of  gift,  executed  by  a 
minor,  in  trust  for  his  children,  is  not 
void,  but  voidable  merely  ;  and  the 
fact  that  it  was  acknowledged  by  him 
in  open  court,  neither  renders  it  irre- 
vocable, nor  requires  that  the  revoca- 
tion should  be  made  in  open  court 
after  notice.  Slaughter  v.  Cunningham, 
24  Ala.  260. 

13.  A  deed  of  gift,  though  unrecord- 
ed, is  valid  and  binding   between  the 
parties   themselves.     Gaunt  and  Wife  . 
V.  Tucker's  Executors,  18  Ala.  27  ;  Perry 
V.  Graham,  18  Ala.  822. 

14.  A  deed  of  gift  of  slaves,  execu- 
ted in  another  State,  is  not  required  to 
be  recorded  here,  in  order  to  protect 
a  remainder.  Lyde  v.  Taylor,  17  Ala. 
270  ;  Turner  v.  Fenner,  19  Ala.  355  ; 
Fralick  v.  Presley  and  Wife,  29  Ala. 
457.  (But  see  McCoy  v.  Odom,)  20 
Ala.  502. 

15.  Nor  does  the  statute  apply  to  a 
deed  of  gift,  executed  in  another 
State,  by  which  slaves  are  conveyed 
to  a  married  woman,  "during  her  natu- 
ral life,  to  her  sole,  separate  and  exclu- 
sive use  and  behoof."  and  at  her  death 
to  her  children.  Michan  and  Wife  v. 
Wi/att,  21  Ala.  813. 

16.  The  declaration  or  admissions  of 
the  donor,  after  the  execution  of  the 
deed,  cannot  be  received  to  invalidate 
it.  Strong's  Executor  v.  Brcircr.  17  Ala. 
706  ;  Walker  v.  Blassin^^ame.  1 7  Ala. 
SIO  ;  Foote  and  Wife  v.  Cobb.  IS  Ala. 
5S5  ;  Lockh art  and  Wife  v.  Cameron, 
29  Ala.  355. 

As  to  the  validity  of  voluntary  con- 
vej'ances  as  against  creditors,  see 
Frauds,  Statute  of,  36-40,  p.  642. 
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2.  By  Parol.       I 


17.  Delivery  is  essential  to  the  va- 
lidity of  a  parol  gift  of  personalty. 
Thomas  v.  DeGrnffenreid,  17  Ala.  602  ; 
Gillespie's  AJm'r  v.  Burleson,  28  Ala. 
551 ;  Iveifs  Adm'r  v.  Owens  and  Wife, 
28  Ala.  641. 

18.  But  it  is  not  indispensable  that 
it  should  be  contemporaneous  with 
the  words  of  conveyance.  Gillespie's 
Adm'r  v.  Burleson,  28  Ala.  551. 

19.  Where  the  owner  of  a  slave  left 
her  in  plaintiff's  possession,  telling 
him  that,  if  he  never  called  for  her, 
plaintiff's  wife  was  to  have  her  ;  and 
afterwards  died  without  calling  for 
her,  and  without  making  any  disposi- 
tion of  her  by  will, — held,  that  these 
facts  were  not  sufficient  to  establish  a 
gift,  since  the  owner  never  parted 
with  his  control  or  right  of  dominion. 
Stallings  v.  Finch,  25  Ala.  518. 

20.  If  a  father  places  the  hand  of  a 
slave  in  the  hand  of  his  daughter,  de- 
claring at  the  same  time  that  he  gives 
the  slave  to  her  ;  and  this  is  done 
with  the  intention  thereby  to  create 
and  consummate  a  parol  gift,  the  do- 
minion passes  to  the  donee,  "and  the 
gift  is  complete.  Ivey's  Adm'r  v.  Ow- 
ens and  Wife,  2^  Ala.  641. 

21.  It  is  not  necessary  that  the  ac- 
tual possession  should  be  afterwards 
retained  by  the  donee;  subsequent 
possession  by  the  donor  is  not  con- 
clusive evidence  that  there  was  no 
delivery,  or  that  the  dominion  did  not 
pass  to  the  donee.  lb.  See,  also,  M/ttjs' 
Executors  v.  Sturtevant,  18  Ala.  359. 

22.  Although  the  donor's  subse- 
quent possession  is  not  necessarily 
explained,  when  the  donee  is  of  lawful 
age,  by  the  single  fact  that  their  home 
is  the  same  ;  j'et,  where  the  donee  is 
his  daughter,  and  lives  with  him  as  a 
member  of  his  family,  and  the  slave  is 
too  3-oung  to  be  of  active  service  or 
profitable,  or  to  be  permanently  sepa- 
rated from  a  family  of  slaves  belong- 
ing to  the  donor, — these  fact  are,  pri- 
ma facie, si,  sufficient  explanation  of  the 
donor's  subsequent  possession  and 
control  of  the  slave,  although  the  do- 
nee is  over  twenty-one  j-ears  of  age.  lb. 

23.  In  an  action  to  recover  money 
due  by  ])romissory  note,  plaintiff 
proved  that  her  grandfather,  with 
whom  she  was  then  living,  loaned  the 


money  to  defendant,  and  took  his 
note  payable  to  her  ;  that  he  stated, 
at  the  time,  that  the  money  was  his, 
but  that  he  intended  it  for  her,  at  his  " 
death,  if  she  remained  with  him  until 
that  time  and  pleased  him  ;  that  she 
afterwards  married,  and  left  her  grand- 
father's house ;  and  that  he  subse- 
quently went  to  defendant,  gave  him 
np  the  note,  (which  defendant  then  de- 
stroyed,) and  took  another  note  pay- 
able to  himself.  Held,  on  demurrer  to 
this  evidence,  that  it  sho\yed  no  right 
of  recovery  in  plaintiff.  Shaw  v.  White, 
28  Ala.  637. 

24.  Slaves,  sent  by  a  father  to  his 
daughter's  house  on  her  marriage, 
are  presumed  to  have  been  intended 
as  a  gift,  or  advancement,  unless  a 
different  intention  is  expressed  at  the 
time.  Williams  v.  Maull,  20  Ala.  721  ; 
Burnett  v.  Branch  Bank  at  Mobile.  22 
Ala.  642  ;  Rumbly  v.  Stainton  and  Wife, 
24  Ala.  712. 

25.  The  same  presumption  arises, 
but  is  not  so  strong,  in  case  of  a 
daughter  who  has  been  long  married. 
Merriweather  v.  Fames,  17  Ala.  330. 

26.  But  such  presumption  may  be 
rebutted,  by  proof  of  an  understand- 
ing between  the  father  and  husband, 
that  the  slaves  were  intended  for  the 
wife,  and  would  be  secured  by  deed 
of  trust  to  her  children.  Gunn  v.  Bar- 
row, 17  Ala.  743. 

27.  The  husband's  continuous  pos- 
session, for  five  years,  of  slaves  jjlaced 
with  him  by  his  father-in-law,  raises 
the  presumption  of  a  gift,  unless  re- 
butted by  satisfactory  evidence.  Phd' 
ris  V.  Leachman,  20  Ala.  662. 

28.  The  receipt  of  either  money  or 
property  by  a  child,  from  its  father, 
is  presumptive  evidence  of  an  advance- 
ment, unless  such  presumption  is  re- 
pelled by  the  nature  of  the  property, 
or  by  some  other  circumstances  show- 
ing that  it  could  not  have  been  so  in- 
tended. Smith  V.  Smith's  Aclm'rs,  21 
Ala.  761. 

29.  But  a  promissory  note,  executed 
by  a  child  to  its  father,  is  not,  of  it- 
self, evidence  of  an  advancement ;  yet 
a  subsequent  agreement  between  the 
parties,  by  which  the  father  parted 
with  all  interest  in  the  monej'  secured 
by  the  note,  in  favor  of  the  child,  may 
be  established  bj^iarol.  Grey's  Heirs 
V.  Grey's  Adm'rs,  22  Ala.  233. 


Part  IY.] 


GUARANTY. 


647 


30.  The  declarations  of  the  donor, 
at  the  time  of  tlie  delivery  of  the 
property,  and  explanatory  thereof, 
are  admissible  evidence  as  a  part  of 
the  rat  gesta.  RumhUj  v.  Stainton  and 
Wife,  24  Ala.  712  ;  Gillespie's^Adm'r  v. 
Burleson,  28  Ala.  551. 

31.  His  declarations  prior  to  the 
consnmmation  of  the  gift,  but  while  it 
was  under  consideration  and  discus- 
sion by  him,  and  in  reference  to  and 
contemplation  of  it,  and  explanatory 
of  his  intention,  are  also  competent 
evidence  in  a  suit  involving  the  title. 
Gillespie's  Adm'r  v.  Burleson,  28  A\a. 
551. 

32.  But  his  subsequent  declarations 
are  not  admissible,  as  against  the  do- 
nee, either  for  the  purpose  of  affecting 
the  gift,  or  explaining  his  words  and 
conduct  at  the  time  of  the  gift.  Rum- 
bly  V.  Stainton  and  Wife,  24  Ala.  712  ; 
Stallings  v.  Finch,  25  Ala.  518  ;  Gilles- 
pie's Adm'r  v.  Burleson,  28  Ala.  551  ; 
Crabb's  Adm'r  v.  Thomas,  25  Ala.  212. 

33.  Yet,  where  the  issue  is  whether 
he  had  parted  with  his  dominion  in 
favor  of  the  donee,  with  whom  he  had 
left  the  slave,  a  letter  subsequently 
written  by  him  to  the  latter  is  admis- 
sible evidence,  for  the  purpose  of 
showing  that  the  latter  was  holding 
merely  as  his  bailee.  Stallings  v. 
Finch,  25  Ala.  518. 

34.  The  fact  that  the  slave  was  his 
kept  mistress,  and  had  children  by 
him,  is  irrelevant  to  such  issue.    lb. 

35.  If  the  donor  retains  the  posses- 
sion after  the  alleged  gift,  his  subse- 
quent declarations,  explanatory  of  his 
possession,  are  competent  evidence  on 
the  principle  of  res  gestce.  Nelson  v. 
Iverson,  17  Ala.  216  ;  S.  C,  19  Ala.  95  ; 
5".  C,  24  Ala.  9 ;  Barnes  ^  Barnes  v. 
Mobley,  21  Ala.  232  ;  Johnson  v.  Boijles, 

26  Ala.  576  ;   Thomas  v.  DeGrafenreid, 

27  Ala.  651.    {Vide  Evidence,  104-115.) 

36.  Where  the  question  in  issue  is, 
whether  or  not  a  parol  gift  of  a  slave 
was  perfected  before  the  marriage  of 
the  donee,  the  fact  that  the  donor  was 
opposed  to  the  marriage  is  wholly 
irrelevant.  Perry  v.  Graham,  18  Ala. 
822. 

37.  Evidence  of  a  fact  tending  to 
show  a  moral  consideration  for  a  gift 
is  not  irrelevant,  especially  when  the 
declarations  of  the  donor,  by  which 
the  gift  is  sought  to   be   established, 


are  alleged  hy  the  opposite  party  to 
have  been  made  in  jest.  Nelson  v. 
Iverson,  n  Ala.  216. 

38.  A  recital  in  a  will,  made  by  the 
donor  at  the  time  of  the  gift,  though 
of  no  efticiency  as  a  muniment  of  title, 
is  relevant  and  admi.'^sible.  Jennings 
V.  Blocker's  Adm'r,  25  Ala.  415. 

39.  A  valid  gift  of  slaves,  to  the 
sole  and  separate  use  of  a  married 
woman,  may  be  made  by  parol.  Lock- 
hart  and  Wife  v.  Cameron,  29  Ala.  355  ; 
Crabb's  Adm'r  v.  Thornm,  25- Ala.  212  ; 
Jennings  v.  Blocker's  Adm'r,  25  Ala. 
415. 

40.  A  parol  gift  'of  slaves  in  North 
Carolina  is  void.  McCullough  and 
Wife  V.  Walker  and  Wife,  20  Ala.  389. 

As  to  the  specific  execution  of  parol 
gifts,  see  Specific  Performances,  22, 
23,  37,  p.  339. 

II.  Mortis  Causa. 

41.  One  claiming  under  a  gift  mortin 
causa,  derives  title  directly  from  the 
donor  ;  and,  although  the  property 
may  be  liable  to  the  donor's  debts 
after  his  death,  it  is  not  subject  to  the 
claims  of  his  distributees.  Gaunt  and 
Wife  V.  Tucker's  Executors,  18  Ala.  27. 


GOVERNOR. 

See  CoxsTiTUTioNAL  Law,  V. 


GUARANTY. 

I.  COXSTRUCTION. 

II.  Notice. 

III.  Pleadings,  and  Evidence. 


1.  Construction. 

1.  An  endorsement  of  a  promissory 
note,  before  maturity,  in  these  words, 
"I  assign  and  guaranty  the  within  note 
to  J.  C.  for  value  received,"  is  an  ab- 
solute, unconditional  guaranty  of  the 
payment  of  the  note  at  maturity.  Don- 
ley v.  Camp,  22  Ala.  659.  See,  also. 
Lockett  V.  HoiL'ze,  18  Ala.  613,  opinion 
of  Dargan,  C.  J. 
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2.  A  written  order,  addressed  to  a 
mercantile  firm,  in  these  words,  "Please 
let  the  bearer,  Mr.  0.,  have  any  little 
things  he  may  stand  in  need  of,  and  I 
shall  be  good  for  the  same,"  is  a  di- 
rect, original  undertaking,  which 
continues  until  revoked,  or  until  the 
account  is  closed,  and  embraces  any 
articles,  of  no  great  value,  which 
would  come  under  the  denomination 
of  necessaries  for  a  person  in  O.'s  con- 
dition. Scott  V.  Myatt  ^  Moore,  24 
Ala.  489. 

3.  But  a  written  order,  addressed 
to  a  mercantile  firm,  in  these  wordsj 
"If  you  can  sell  Mr.  C.  any  groceries, 
I  am  willing  to  guaranty  the  ultimate 
payment  of  any  bill  he  may  make  with 
you,  to  the  amount  of  $500,"  is  a  col- 
lateral undertaking,  which  binds  the 
guarantor  only  in  the  event  of  the 
principal  debtor's  failure  to  pay  after 
the  use  of  all  reasonable  and  proper 
means  of  coercing  payment.  Walker 
V.  Forbes,  25  Ala.  139. 

4.  A  writing,  dated  Dec.  31, 1846, 
founded  on  no  new  consideration,  in 
these  words,  "At  the  request  of  Mr. 
S.,  I  have  concluded  to  stand  his  secu- 
rity for  the  hire  of  two  boys,  not  ex- 
ceeding 3220,  for  the  year  1847,"  is  a 
collateral  guaranty.  Fay  v.  Hall,  25 
Ala.  704. 

5.  Plaintiff  having  agreed  with  S.  & 
P.,  who  were  mail-contractors,  to  keep 
their  horses  and  drivers  at  a  stipula- 
ted sum  per  annum,  payable  quarterly  ; 
and,  on  their  becoming  insolvent  du- 
ring the  last  quarter,  having  refused 
to  continue  to  comply  with  his  con- 
tract without  security, — thereupon  de- 
fendant, at  the  request  of  S.  &  P., 
wrote  to  plaintiff,  saying,  "I  will  see 
you  paid  for  this  quarter,  as  their 
time  then  expires,  payable  when  due 
in  Alabama  bank-notes."  Held,  that 
the  promise  was  an  original  undertak- 
ing, upon  a  new  and  sufficient  consid- 
eration. Jolley  V.  Walker's  Adm'rs,  26 
Ala.  690. 

6.  A  promise  by  defendant,  in  con- 
sideration that  plaintiffs  would,  from 
time  to  time,  sell  and  deliver  to  a 
third  person,  who  desired  to  open  an 
account  with  them, ,  such  goods  as 
were  necessaiy  and  proper  in  his  line 
of  business,  and  on  the  usual  terrus  of 
credit  on  which  such  goods  were  sold, 
that  he   would   pay   for   them  if  the 


debtor  failed  to  pay,  is  a  continuing 
guaranty.  Cahuzac  fr  Co.  v.  Samini, 
29  Ala.  288. 

7.  A  promise  by  an  executor,  in 
these  words,  "Let  the  children  of  J. 
M.,  deceased,  have  any  goods  they 
wish,  and  charge  them  to  the  children 
separately,  and  I  will  pay  for  them  at 
the  end  of  the  year,  or  as  soon  as  the 
cotton  crop  is  sold,"  is  a  direct,  origi- 
nal undertaking,  which  binds  the 
l^romisor  personally,  although  he  was 
authorized  by  the  will  to  furnish  the 
children  with  goods,  and  although 
both  he  and  the  creditor  expected 
payment  to  be  made  out  of  the  estate. 
Sanford  v.  Howard,  29  Ala.  684. 

8.  Guarantors  are  liable  according 
to  the  law  of  the  place  of  their  con- 
tract.    Walker  v.  Forbes,  25  Ala.  139. 

IT.  Notice. 

9.  Notice  is  not  necessary  to  perfect 
a  party's  liability  on  an  absolute,  un- 
conditional guaranty  of  the  payment 
of  a  note  at  maturity.  Donley  v.  Camp, 
22  Ala.  659. 

10.  Nor  is  notice  of  acceptance  ne- 
cessai-y  to  charge  a  party  on  a  direct, 
original  undertaking  to  be  responsible 
for  goods  to  be  furnished  to  another. 
Scott  V.  Myatt  ^-  Moore,  24  Ala.  489. 

11.  But,  in  case  of  a  collateral  guar- 
anty of  the  'ultimate  payment'  of  the 
account  by  the  party  to  whom  the 
goods  are  furnished,  notice  of  accept- 
ance within  a  reasonable  time  must  be 
given  to  the  guarantor,  except  in  cases 
where  the  agreement  to  accept  is  con- 
temporaneous with  the  guaranty,  or 
constitutes  the  consideration  and  basis 
of  it.     Walker  v.  Forbes,  25  Ala.  139. 

12.  Notice  is  also  necessary  to  per- 
fect a  party's  liability  under  a  collat- 
eral guaranty  "to  stand  security"  for 
the  hire  of  two  negroes  by  another 
for  a  year.    Fay  v.  Hall,  25  Ala.  704. 

13.  It  is  necessary  to  render  one 
liable  on  an  offer  to  guaranty  a  debt 
to  be  contracted  by  a  third  person, 
unless  the  guarantor  and  creditor  re- 
side in  the  same  city,  and  the  agree- 
ment to  accept  is  contemporaneous 
with  the  ofifer  to  guaranty.  Cahuzac 
fy  Co.  V.  Samini,  29  Ala.  288. 

14.  Where  a  continuing  guaranty, 
unlimited  in  amount,  has  been  accept- 
ed, and  notice  of  acceptance  has  been 
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given  witliin  a  reasonable  time,  it  is 
not  inciinibent  on  the  creditor  to  give 
notice  of  the  amount  advanced  on  tlie 
faith  of  it,  but  it  is  the  duty  of  tlie 
guarantor  to  see  that  his  credit  is  not 
abused.     76. 

15.  Where  the  guaranty  is  of  a  de- 
mand to  be  created  in  future,  and  the 
terms  of  the  contract  are  left  discre- 
tionary with  the  creditor  and  principal 
debtor,  the  guarantor  is  entitled  to 
notice  of  the  principal's  default ;  but, 
if  the  principal  is  insolvent  when  the 
debt  falls  due,  notice  is  unnecessary. 
Walker  v.  Forbes,  25  Ala.  139. 

As  to  the  averment  of  notice,  vide 
infra,  16-18. 

III.  Pleadings,  and  Evidence. 

16.  Where  notice  of  acceptance  is 
necessary  to  charge  the  guarantor,  no- 
tice must  be  averred  ;  but  the  general 
allegation,  "of  all  which  aforesaid 
premises  the  said  defendant  then  and 
there  had  notice,"  is  sufficient,  when 
the  declaration  states  facts  on  which 
it  can  operate.  Fay  v.  Hall,  25  Ala. 
704. 

17.  "Which  promise  plaintiffs  ac- 
cepted, of  which  defendant  had  due 
notice  ;  and  plaintiffs  aver  that,  rely- 
ing on  said  promise,"  they  furnished 
goods  to  the  debtor, — hehl  a  sufficient 
averment,  botli  of  acceptance,  and  of 
notice  thereof.  Cahuzac  ^  Co.  v. 
SaminL,  29  Ala.  288. 

18.  In  an  action  on  a  continuing 
guaranty,  unlimited  in  amount,  for 
goods  sold  on  a  credit  of  ninetj^  days, 
the  complaint  alleged  that  sales, 
amounting  to  $750,  "were  made  from 
the  26th  July,  1853,  up  to  the  23d 
August,  1854"  ;  that  partial  payments, 
from  time  to  time,  were  made  by  the 
debtor  ;  and  that  he  was  in  default, 
on  the  1st  December,  1854,  to  the 
amount  of  $350,  of  which  notice  was 
then  given  to  tire  guarantor  ;  biit  no 
other  dates  or  amounts  were  specified. 
Held,  that  the  alleged  notice  was  only 
sufficient  to  fix  the  guarantor's  liabil- 
ity for  the  amount  of  the  purchase 
last  made.     lb. 

19.  The  declaration  must  also  state 
the  terms  of  the  credit  given  to  the 
principal  debtor.  Walker  ».  Forbes, 
25  Ala.  139  ;  Fay  v.  Hall,  25  Ala.  704. 

20.  In  an  action  on  an  absolute,  un- 


conditional guaranty  of  the  payment 
of  a  note  at  maturity,  it  is  not  neces- 
sary to  aver  or  prove  the  insolvency 
of  the  maker.  Donley  v.  Camp,  22  Ala. 
G59. 

21.  It  is  not  necessary  to  aver  or 
prove  the  institution  of  a  suit  against 
the  principal  debtor,  when  his  failure 
to  pay  and  insolvency  are  alleged. 
Cahuzac  4"  Co.i).  Sumini,  29  Ala.^288. 

22.  A  recovery  caiuiot  be  had  on  a 
collateral  guaranty  under  the  common 
counts  in  assurajjait.  Walker  v.  Forbes, 
25  Ala.  139. 

23.  An  absolute  guaranty  of  the 
payment  of  a  note  is  an  affirmance  of 
the  genuineness  of  the  note  and  of  the 
previous  endorsements,  and  its  execu- 
tion can  only  be  put  in  issue  by  an 
appropriate  plea.  Donley  v.  Camp,  22 
Ala.  659. 

24.  The  fact  that  the  goods  were 
charged  by  the  creditor  to  the  person 
to  whom  they  were  furnished,  who 
afterwards  settled  the  account,  by 
paying  a  part  in  cash,  and  giving  his 
note  for  the  balance,  is  proper  evi- 
dence for  the  consideration  of  the 
jury,  in  determining  to  whom  the 
credit  was  given ;  but,  if  the  goods 
were  sold  on  the  faith  of  the  defend- 
ant's written  order,  the  rights  and 
liabilities  of  the  parties  would  not  be 
affected  by  the  fact  that  the  creditor 
treated  it  as  a  collateral,  instead  of  a. 
direct  undertaking,  or  the  fact  that  he 
charged  the  goods  to  the  person  who 
obtained  them.     Scott  v.  Myatt  if  Moore, 

24  Ala.  489. 

25.  The  statement  of  the  person  to 
whom  the  goods  were  furnished,  made 
during  the  negotiation  for  them,  to 
the  effect  "that  he  had  been  unfortu- 
nate and  was  without  means,"  is  com 
petent  evidence  against  the  guarantor, 
as  tending  to  show  that  the  credit 
was  given  to  him.     Walker  v.  Forbes, 

25  Ala.  139. 

26.  A  draft  for  the  amount  of  the 
debt,  drawn  by  the  principal  debtor 
on  the  guarantor,  but  not  accepted  by 
the  latter,  nor  received  in  payment  by 
the  creditor,  does  not  in  any  manner 
aftect  the  relations  or  liabilities  of  the 
parties,     lb. 

27.  The  fact  that  the  creditor  insti- 
tuted a  suit  against  tlie  children,  to 
whom  the  goods  were  furnished,  is 
admissible  evidence  for  the  defendant 
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as  affecting  the  question  whether  the 
alleged  promise  was  really  made,  and 
whether  the  goods  were  sold  in  pur- 
suance of  it.  Sanford  v.  Howard,  29 
Ala.  684. 

28.  It  being  shown  that  the  creditor 
instituted  a  suit  against  the  children 
to  whom  the  goods  were  furnished, 
\)y  the  advice  of  an  attorney,  the  in- 
formation on  which  the  attorney's  ad- 
vice was  predicated,  "that  the  chil- 
dren said  they  were  willing  he  might 
sue  and  recover  judgments  against 
thera,  or  resort  to  any  other  means 
which  might  be  deemed  advisable  for 
the  collection  of  his  debt,"  is  admissi- 
ble evidence  as  a  part  of  the  res  gestcB, 
if  on  no  other  ground,     lb. 

29.  The  fact  that  the  children  pro- 
cured the  goods  through  their  ser- 
vants, does  not  affect  the  rights  or 
liabilities  of  the  parties,  since  the  de- 
fendant's contract  does  not  turn  on 
the  agency  of  the  children,     lb. 

30.  In  an  action  against  an  executor, 
seeking  to  charge  him  personally  on 
a  guaranty,  his  testator's  will  is  entire- 
ly irrelevant,  since  his  contract  is 
altogether  disconnected  from  his  au- 
thority under  the  will.     lb. 

31.  The  person  to  whom  the  goods 
were  furnished,  a  minor,  is  a  compe- 
tent witness  for  the  creditor,  to  prove 
the  amount  and  value  of  the  goods, 
and  the  character  of  the  defendant's 
promise,     lb. 
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HUSBAND  AND  WIFE. 
I.  Actions  by  and  against. 

1.  Parties. 

2.  Pleadings,  and  Evidence. 

3.  Judgment. 

II.  Conveyances. 

III.  Liabilities  of  Husband. 

1.  For  Debts  and  Torts  of  Wife  before 
Coverture. 

2.  For  Acts  of  Wife  during  Coverture. 


3.  For  Necessaries  Furnished  to  Wife. 

IV.  Liabilities  and  Disabilities  of 
Wife. 

V.  Rights  and  Interest  of  Husband 
IN  Wife's  Property. 

1.  Personal  Property,  and  Glioses  in 
Action  ;  and  herein,  of  Reduction 
to  Possession. 

2.  Real  Property. 

3.  Separate  Estate. 

VI.  Rights  and  Interest  op  Wife 
IN  Husband's  Property. 

As  to  contracts  between  husband 
and  wife,  the  wife's  equity  to  a  settle- 
ment, her  separate  estate,  and  suits 
by  and  against  them  in  equity,  see 
same  title  in  Part  III,  p.  269. 

As  to  the  right  of  husband  and  wife, 
respectively,  to  administer  on  the 
estate  of  each  other,  see  Executors 
and  Administrators,  11-13,  p.  159. 


I.  Actions  by  and  against. 
1.  Parties. 

1.  A  married  woman  cannot  sue  at 
law  by  her  next  friend.  Jordan  v. 
Gray,  19  Ala.  618. 

2.  The  marriage  of  an  administra- 
trix, pending  a  suit  against  her  as 
such,  does  not  render  it  necessary  to 
make  her  husband  a  party  to  the  suit. 
Bobe  V.  Frowner  and   Wife,  18  Ala.  89. 

3.  At  common  law,  the  wife  could 
not  be  joined  with  her  husband,  in  an 
action  on  a  promissory  note  executed 
by  her  during  coverture.  Henry  and 
Wife  V.  Hickman,  22  Ala.  685. 

4.  Nor  could  she  be  joined,  where 
the  action  was  founded  on  a  note  exe- 
cuted by  her  and  her  husband  jointly 
during  coverture.  Gibson  v.  Marquis 
and  Wife,  29  Ala.  668. 

5.  Husband  and  wife  must  join  in 
detinue  for  a  slave  belonging  to  the 
wife,  where  the  unlawful  taking  and 
detention  occurred  before  the  mar- 
riage. Mitchell  V.  Cowsert  and  Wife, 
20  Ala.  186. 

6.  They  may  join,  under  the  Code, 
as  at  common  law,  to  recover  on  a 
promise  made  to  the  wife  for  services 
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rendered  by  her  during  coverture. 
Jordan's  Adm'r  v.  Hubbard  and  Wife, 
26  Ala.  433. 

7.  If  the  husband  dies  before  suit 
brought,  the  right  of  action  for  articles 
of  family  supply,  under  the  "married- 
woman's  law"  of  1850,  survives  against 
the  wife.  Cunningham  v.  Fontaine,  25 
Ala.  644. 

8.  If  a  vested  remainder  in  a  slave 
is  bequeathed  to  an  unmarried  wo- 
man, who  marries  after  the  slave  has 
gone  into  the  possession  of  the  first 
taker  with  the  executor's  assent,  her 
husband  may,  after  the  termination  of 
the  life  estate,  maintain  detinue  in  his 
own  name,  without  joining  the  wife, 
against  a  purchaser  from  the  first 
taker.     Gibson  v.  Land,  27  Ala.  117. 

9.  If  a  vested  remainder  in  slaves  is 
bequeathed  to  a  married  woman  and 
others,  as  tenants  in  common,  she  can- 
not join  with  her  husband  and  the 
other  co-tenants,  in  an  action  of  deti- 
nue for  the  slaves,  after  the  termina- 
tion of  the  life  estate.  Walker  v.  Fan- 
ner, 28  Ala.  Zm. 

10.  Where  property  is  given  or 
bequeatlied  to  a  married  woman, 
during  coverture,  to  her  sole  and 
separate  use,  and  no  trustee  is  ap- 
pointed for  her,  the  husband  alone 
has  the  right  of  action,  after  he  has 
reduced  the  property  to  possession. 
Gerald  and  Wife  v.  McKenzie,  27  Ala. 
166;  Friend  v.  Oliver,  27  Ala.  532; 
Pickens  and  Wife  v.  Oliver,  29  Ala.  528. 

11.  Section  2131  of  the  Code,  re- 
specting suits  by  and  against  husband 
and  wife,  applies  only  to  sepai'ate 
estates  created  by  law.     lb. 

12.  Under  this  statute,  the  wife 
must  sue  and  be  sued  alone,  where 
the  suit  is-for  the  corpus  of  her  sepa- 
rate property,  or  for  damages  to  the 
property  itself,  as  distinguished  from 
its  use  ;  and  where  the  rents,  income 
and  profits  of  the  property  are  the 
mere  incident  of  a  suit  for  the  prop- 
erty itself,  and  not  the  foundation  of 
the  suit,  she  may  recover  them.  Pick- 
ens and  Wfev.  Oliver,  29  Ala.  528. 

13.  Where  her  separate  estate  is 
created  by  statute,  but  the  rents,  in- 
come and  profits  thereof  are  the  foun- 
dation of  the  suit,  the  husband  must 
sue  alone.     lb. 

14.  Husband  and  wife  must  be  join- 
ed,  either  as  plaintiffs  or  defendants, 


in  suits  not  relating  to  lier  separate 
estate  created  by  statute,  where  tlie 
marriage  took  place  before  tlie  1st 
March,  1848,  and  the  object  of  the 
suit  is  to  reduce  to  possession  some 
chose  in  action  of  wliich  the  husband 
has  never  had  possession  ;  or  where 
the  separate  estate  is  created  by  con- 
tract, which  contract  appoints  no 
trustee,  and  the  husband  has  never 
reduced  the  property  to  possession  ; 
or  where  it  was  necessary,  at  common 
law,  on  account  of  her  interest,  that 
the  wife  should  be  joined.     lb. 

15.  The  wife  cannot  be  joined  with 
her  husband,  in  an  action  on  a  promis- 
sory note  executed  by  them  jointly 
during  coverture.  Gibson  v.  Marquis 
and  Wife,  29  Ala.  668. 

16.  If  the  husband  sells  or  disposes 
of  the  wife's  separate  property,  with- 
out her  consent,  express  or  implied, 
her  right  of  action  is  suspended  dnv- 
ing  coverture  only.  Jenkins  v.  Mc^ 
Conico,  26  Ala.  213. 

2.  Pleadings,  and  Evidence. 

17.  A  demurrer  lies  to  a  declaration, 
which  shows  on  its  tiace  that  the  plain- 
tiff is  a  feme  covert.  Jordan  v.  Gray, 
19  Ala.  618. 

18.  And  to  a  count,  in  an  action 
against  husband  and  wife,  which 
shows  a  cause  of  action  against  the 
husband  alone.  Henry  and  Wije  v. 
Hickman,  22  Ala.  685. 

19.  The  wife  may  demur  to  a  com- 
plaint under  the  Code,  which  shows 
on  its  face  that  she  is  improperly 
joined  as  a  defendant.  Gibson  v.  Mar- 
quis and  Wife,  29  Ala.  668. 

20.  The  misjoinder  of  the  wife,  in 
detinue,  is  fatal  to  the  entire  action. 
Walker  v.  Fenner,  28  Ala.  637. 

21.  If  the  wife  improperly  sues  in 
her  own  name,  the  complaint  cannot 
be  amended,  by  striking  out  her 
name,  and  inserting  that  of  her  hus- 
band.    Friend  v.  Oliver,  27  Ala.  532. 

22.  A  declaration,  in  which  '-plain- 
tiff complains  of  M.  J.  and  his  wife 
S.  J.,  formerly  S.  M.. ;"  counting  on  a 
note  alleged  to  have  been  executed 
"by  the  said  S.  before  her  intermar- 
riage with  the  said  ]M.  ;"  and  averring 
that  "the  said  S.,  and  the  said  M.  since 
his  intermarriage,  have  not  regarded," 
&c., — sufficiently  discloses  the   char- 
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acter  in  which  the  parties  are  sued, 
and  that  the  note  was  executed  by 
the  Avil'e  while  sole.  Johnson  and  Wife 
V.  Collins,  17  Ala.  318. 

23.  In  an  action  against  husband 
and  wife,  under  the  act  of  18.50,  for 
articles  of  family  supply,  the  declara- 
tion must  distinctly'  aver  that  the  wife 
has  a  separate  estate,  which  is  sought 
to  be  charged.  Henry  and  Wife  v. 
Hickman,  22  Ala.  685. 

24.  It  must  aver,  also,  that  she  holds 
her  separate  estate  under  the  act  of 
1848  or  1850  :  an  averment  that  she 
has  a  separate  estate,  "which  came  to 
her  after  the  1st  March,  1848,"  is  not 
sufficient.  Cunningham  v.  Fontaine,  25 
Ala.  644. 

25.  In  an  action  by  husband  and 
wife,  to  recover  slaves  which  are  al- 
leged to  be  the  separate  property  of 
the  wife,  a  complaint  in  the  form 
given   in   the  Code,  (p.  552,)  "for  the 

^  recovery  of  chattels  in  specie,"  is  suf- 
ficiently certain  and  definite  on  de- 
murrer, although  it  does  not  aver 
whether  the  separate. estate  was  creat- 
ed by  contract  or  by  statute,  or  wheth- 
er the  husband  has  ever  had  posses- 
sion of  the  slaves  during  coverture  ; 
but  no  recovery  can  be  had,  under 
such  a  complaint,  upon  a  cause  of  ac- 
tion which  does  not  authorize  the 
joinder  of  husband  and  wife  as  plain- 
tiffs. Pickens  and  Wife  v.  Oliver,  29 
Ala. 528. 

26.  In  an  action  by  "the  wife  and 
mother,"  who  has  been  deserted  by 
her  husband,  (Code,  §  2136,)  it  must 
appear  that  the  wife  is  also  a  mother, 
and  the  husband  a  father  ;  and  if  the 
hus'band  is  a  non-resident  at  the  com- 
mencement of  the  suit,  security  for 
the  costs  must  be  given,  as  in  other 
cases  where  the  plaintiff  is  a  non-resi- 
dent.    Ex  parte  Cole,  28  Ala.  50. 

27.  In  assumpsit  by  husband  and 
wife,  for  the  use  of  the  wife,  the  dec- 
laration must  aver  that  the  promise 
was  made  to  the  wife  duni  sola,  or  that 
she  is  the  meritorious  cause  of  action. 
Qaarles  v.  Waldron  and  Wife,  20  Ala. 
217. 

28.  But,  if  judgment  by  default  is 
rendered  in  such  case,  and  afterwards 
set  aside  on  condition  that  the  defend- 
ant plead  to  the  merits,  he  cannot  de- 
mur to  the  declaration  for  the  want  of 
such  averment.     lb. 


29.  In  an  action  against  husband 
and  wife,  founded  upon  a  judgment 
rendered  against  the  wife  as  adminis- 
tratrix, a  plea  in  bar,  averring  the  in- 
termarriage of  the  defendants  before 
the  rendition  of  the  judgment,  is  bad 
on  demurrer.  Bobe  v.  Frowner  and 
Wife,  18  Ala.  89.  '* 

30.  In  an  action  against  husband 
and  wife,  on  a  debt  contracted  by  the 
wife  while  sole,  issue  being  joined  on 
a  replication  to  a  plea  of  the  statute 
of  limitations,  averring  a  subsequent 
promise  by  the  defendants,  proof  of  a 
promise  by  the  husband  alone  does 
not  entitle  the  plaintiff  to  recover. 
Moore  v.  Leseur  and  Wife,  18  Ala.  606. 

31.  In  such  action,  the  husband 
may  set  off  one  half  the  amount  paid 
by  him,  before  suit  brought,  on  a 
judgment  rendered  against  the  wife 
dum  sola  and  the  plaintiff,  on  a  note 
executed  by  them  jointly  ;  seciis,  as  to 
a  payment  made  after  suit  brought. 
Johnson  and  Wife  v.  King,  20  Ala.  270. 

32.  In  an  action  against  the  husband, 
for  a  malicious  prosecution,  he  may 
prove, 'as  evidence  of  probable  cause,, 
what  his  wife  swore  on  the  preliminary 
examination  before  the  magistrate. 
Gardner  v.  Randolph,  18  Ala.  685. 

33.  The  transcript  of  a  judgment 
against  the  husband  is  not  admissible 
evidence  against  the  wife,  in  a  suit 
concerning  her  separate  estate,  insti- 
tuted in  the  name  of  husband  and 
wife.  Michan  and  Wife  v.  Wyatt,  21 
Ala.  813. 

34.  In  an  action  by  husband  and 
wife  jointly,  for  services  rendered  by 
the  wife  during  coverture,  her  admis- 
sions of  payment  are  not  competent 
evidence.  ,  Jordan's  Adm'r  v.  Hubbard 
and  Wife,  26  Ala.  433. 

35.  The  institution  of  a  suit  by  the 
husband,  in  the  joint  names  ot  himself 
and  wife,  for  the  recovery  of  slaves,  is 
evidence  against  him,  in  a  subsequent 
controversy  Avith  the  distributees  of 
the  wife's  estate,  as  an  admission 
against  interest.  Gwijnn  and  Wife  v. 
Hamilton's  Adm'r,  29  Ala.  233. 

36.  The  declarations  of  the  wife,  in 
reference  to  the  title  to  a  slave  over 
which  she  is  merely  exercising  control 
as  a  family  servant,  are  not  admissible 
evidence  against  the  husband.  Perry 
V.  Graham,  18  Ala.  822. 

37.  The  wife's  assertions  of  title  to 
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slaves  which  are  in  the  possession  of 
her  husband  and  herself,  if  made  in 
the  presence  of  the  husband,  and  ac- 
quiesced in  by  him,  are  competent 
evidence  against  him  or  his  adminis- 
trator ;  secus,  as  to  assertions  of  title 
by  her  not  made  in  his  presence,  nor 
communicated  to  him.  Gillespie's 
Adm'r  v.  Burleson,  28  Ala.  551. 

38.  The  admissions  of  the  husband 
during  coverture,  to  the  effect  that 
certain  slaves  in  his  i30Sse88ion  are 
the  separate  property  of  the  wife,  are 
competent  evidence  against  his  ad- 
ministrator,    lb. 

39.  Such  admissions,  if  made  after 
the  property  has  vested  in  the  hus- 
band, do  not  enable  the  wife  to  main- 
tain or  resist  an  action  by  or  against 
his  personal  representative.  Frierson 
v.  Frierson,  21  Ala.  549. 

40.  Whatever  may  be  the  effect  of 
such  admissions,  when  made  through 
ignorance  or  mistake  as  to  his  marital 
rights,  in  showing  that  he  never  re- 
duced the  property  to  possession  as 
husband,  they  vest  no  title  in  the' wife 
during  coverture,  and  should  not  be 
received  to  divest  the  property  out  of 
his  executor.  Machem  v.  Machem,  28 
Ala.  374  ;  Lockhart  and  Wife  v.  Came- 
ron, 29  Ala.  355. 

41.  Therule  which  renders  husband 
and  wife  incompetent,  unless  in  a  few 
excepted  cases,  to  testify  for  or  against 
each  other,  is  founded  not.  only  in  the 
identity  of  their  legal  rights,  but  in  a 
wise  public  policy ;  and  there  is 
nothing  in  any  of  the  statutes  securing 
to  married  women  their  separate 
estates,  which  requires  that  an  excep- 
tion should  be  made  of  cases  in  which 
the  husband  is  called  upon  to  testify 
to  his  acts  in  the  capacity  of  trustee 
for  his  wife.  Wilson  v.  Slieppard,  28 
Ala.  623. 

3.  Judgment. 

42.  In  an  action  against  husband  and 
wife,  on  a  note  executed  by  thera 
jointly  during  coverture,  if  a  demurrer 
is  interposed  and  sustained  on  account 
of  the  wife's  coverture,  she  should  be 
discharged  from  the  action,  but  the 
plaintiff  should  be  allowed  to  proceed 
against  the  husband.  Hall  v.  Cannte 
and  Wife,  22  Ala.  650  ;  Gibson  v.  Mar- 
quis and  Wife,  29  Ala.  668. 


II.  Conveyances. 

43.  The  act  of  1839,  authorizing  re- 
linquishments of  dower  by  deed  of 
husband  and  wife  attested  by  two 
witnesses,  embraces  non-resident  as 
well  as  resident/ewes  covert.  Carter  v. 
Corleij,  23  Ala.  G12. 

44.  A  married  woman  has  the  same 
power  over  her  separate  estate  as  if 
she  were  sole,  and  may  Ijy  deed  con- 
vey sucli  interest  as  she  has.  McCroan 
V.  Pope,  17  Ala.  612. 

45.  And  where  personal  property 
is  conveyed  directly  to  her,  to  her 
sole  and  separate  use,  she  and  her 
husband  may,  by  their  joint  deed, 
vest  the  legal  title  in  trustees,  for  their 
joint  use,  and  the  use  of  the  survivor 
for  life.  Jenkins  v.  McConico,  26  Ala. 
213. 

46.  The  deed  of  husband  and  wife, 
acknowledged  by  them  before  a  justice 
of  the  peace,  may  be  admitted  to  re- 
cord without  proof  of  execution  by  a 
subscribing  witness.  Harvey  v.  Doe  d. 
Carlisle,  23  Ala.  635. 

47.  The  deed  of  husband  and  wife, 
leasing  or  conveying  the  wife's  lands, 
is  absolutely  void  as  to  her,  unless 
acknowledged  on  private  examination 
pursuant  to  the  statute.  Doe  d.  Hughes 
V.  Wilkimon,  21  Ala.  296  ;  George  v. 
Goldsby,  23  Ala.  326  ;  Beene's  Heirs  v. 
Randall's  Heirs,  23  Ala.  514 ;  Boykin  v. 
Rain,  28  Ala.  332. 

48.  A  certificate,  stating  that  the 
wife  acknowledged,  on  private  exam- 
ination apart  from  her  husband,  -that 
she  signed,  sealed,  and  delivered  the 
above  instrument,  on  her  own  free  will 
and  accord,  and  without  any  force, 
persuasion,  or  ^threats  from  her  said 
husband,  and  for  the  purpose  therein 
stated,"  is  not  a  substantial  compliance 
with  the  provisions  of  the  statute. 
Boykin  v.  Rain,  28  Ala.  332. 

49.  The  officer's  certificate,  as  to  the 
examination  and  acknowledgment,  is 
essential  to  the  passing  of  the  title, 
and  cannot  be  dispensed  with  by  the 
courts  ;  nor  can  a  defect  or  omission 
in  it  be  aided  or  supplied  in  equity  on 
the  ground  of  mistake.  McBryde's 
Heirs  v.  Wilkinson,  29  Ala.  662. 

50.  Husband  and  wife  conveyed  her 
lands,  by  deed  dated  May  16,  1S39, 
and  certified  in  proper  form  to  have 
been  acknowledged  by  them  "as  their 
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free  act  and  deed."  The  wife  also  ex- 
ecuted a  relinquishment  of  dower  in 
said  lands,  dated  May  17,  and  written 
on  the  back  of  said  deed  ;  and  at  the 
foot  of  the  relinquishment  was  written 
the  certificate  of  a  justice  of  the  peace, 
that  the  wife,  on  said  17th  May,  on 
private  examination,  ''acknowledged 
that  she  signed,  sealed,  and  delivered 
the  foregoing  instrument  as  her  volun- 
tary act  and  deed."  Held,  that  the  last 
certificate  applied  only  to  the  relin- 
quishment of  dower.  Doe  d.  Hughes 
V.  Wilkinson,  21  Ala.  296. 

51.  Whether  parol  evidence  is  ad- 
missible, in  such  case,  to  show  that 
the  words  "foregoing  instrument,"  as 
used  in  the  certificate,  were  intended 
to  apply  to  the  deed,  and  not  to  the 
relinquishment  of  dower,  qiuere  ?  Mc- 
Bryde's  Heirs  v.  Wilkinson,  29  Ala.  662. 

III.  Liabilities  op  Husband. 

1.  For  Debts  and  Torts  of  Wife  before 
Covertv,re.  ■ 

52.  The  husband  of  an  administra- 
trix is  liable  for  a  devastavit  committed 
by  her  before  marriage,  if  his  liability 
is  fixed  during  coverture.  Bobe  v. 
Frowner  and   Wife,  18  Ala.  89. 

53.  In  detinue  for  a  slave  which 
came  to  his  possession  as  husband,  he 
is  liable  both  for  his  own  detention, 
and  that  of  his  wife  before  marriage. 
Lawson's  Adm'r  v.  Lay's  Executor,  24 
Ala.  184. 

54.  To  charge  the  husband,  under 
the  act  of  1846.  with  debts  contracted 
by  the  wife  dum  sola,  it  must  be  shown 
that,  before  the  commencement  of  the 
suit,  he  received  property  in  right  of 
his  wife ;  and  a  recovery  can  only  be 
had  against  him  for  the  amount  so  re- 
ceived. Curry  ^  Grace  v.  Skrader  and 
Wife,   19  Ala.  831. 

55.  Where  the  widow  purchases 
property  at  administrator's  sale,  giv- 
ing her  notes  for  the  purchase-money  ; 
and,  on  her  subsequent  marriage,  her 
husband  takes  out  letters  of  adminis- 
tration de  bonis  non,  he  becomes  charge- 
able with  his  wife's  debttothe  estate. 
Bogle  V.  Bogle's  Adm'r,  23  Ala.  544. 

2.  For  Acts  of  Wife  during  Coverture. 

56.  During  the  husband's  absence 


from  the  State,  the  wife  may  act  as 
hisagent,  and  may, by  her  endorsement 
of  a  promissory  iiote,  confer  a  valid 
title  on  her  transferree.  Rowland  v. 
Logan,  18  Ala.  307  ;  Krebs  v.  0' Grady, 
23  Ala.  726. 

57.  The  husband's  assent  to  her 
acting  as  his  agent  may  be  presumed, 
when  it  is  shown  that  he  permitted 
her  to  take  her  children  to  another 
State,  and  there  enter  into  business 
for  their  support  and  maintenance  ; 
that  he  never  became  a  resident  of 
that  State  himself,  and  never  asserted 
any  claim  to  rights  and  property 
which  the  wife  there  acquired  by  her 
industry.  Roland  v.  Logan,  18  Ala.  307. 

58.  The  husband  having  gone  to 
California,  his  wife  continued  to  carry 
on  his  business,  (a  bakery,)  and  sold 
a  part  of  the  furniture  and  fixtures, 
taking  notes  payable  to  herself,  which 
she  afterwards  transferred.  Held, 
that  these  facts  did  not  amount  to 
presumptive  evidence  of  her  agency, 
but  the  jury  must  decide  whether  they 
were  sufficient  to  establish  it.  Krebs 
V.  O'Grady,  23  Ala.  726. 

59.  The  husband's  assent  to  an  ar- 
rangement, entered  into  between  his 
wife  and  her  brothers  and  sisters,  re- 
specting the  division  of  their  father's 
estate,  cannot  be  presjimed,  in  the  ab- 
sence of  evidence  that  it  was  benefi- 
cial to  him,  or  that  he  assented  to  or 
ratified  it,  or  that  his  wife  was  accus- 
tomed to  act  as  his  agent.  Whitworth 
and  Wife  v.  Hart,  22  Ala.  343. 

60.  The  husband  of  an  administra- 
trix is  liable  for  a  devastavit  committed 
by  her  during  coverture,  provided  his 
liability  is  fixed  during  coverture.  Bobe 
V.  Frowner  and  Wife,  18  Ala.  89. 

3.  For  Necessaries  Furnished  to  the  Wife. 

61.  If  the  husband  turns  his  wife 
out  of  doors,  or  by  his  misconduct 
compels  her  to  leave  him,  he  is  re- 
sponsible for  necessaries  furnished 
her  by  another ;  but  the  labor  and 
services  of  slaves,  applied  to  her  sup- 
port and  maintenance,  cannot  be  re- 
garded as  necessaries,  although  their 
value  was  not  more  than  sufficient  for 
that  purpose.  Zeigler  Sf  Hall  v.  David, 
23  Ala.  127. 

62.  The  wife  being  separated  from 
her  husband  without  fault  on  her  part. 
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he  is  liable  for  necessaries  furnished 
her  while  confined  in  a  lunatic  asylum, 
although  the  credit  was  given  to  the 
person  who,  as  agent  of  plaintiff,  made 
the  contract,  and  paid  the  expenses, 
which  were  afterwards  repaid  to  him 
by  his  principal  ;  but,  if  the  person 
■who  made  the  contract  was  acting 
for  himself  individually,  and  not  as 
plaintiff's  agent,  the  latter  cannot,  by 
.voluntarily  paying  the  debt,  make  the 
husband  his  debtor.  Wray  v.  Cox,  24 
Ala.  337. 

C3.  The  husband  is  liable  for  neces- 
sary medical  attendance  on  his  wife, 
although  the  physician  was  called  in 
against  his  objection,  by  his  grown 
son,  who  lived  with  him,  and  who 
promised  to  assume  the  payment ;  it 
being  shown  that  he  was  present 
while  the  physician  was  rendering  his 
services,  and  that  the  latter  had  no 
notice  whatever  that  he  was  not  to  look 
to  the  husband  for  payment,  Cothran 
V.  Lee,  24  Ala.  380. 

IV.  Liabilities  and   Disabilities   of 

Wife. 

64.  The  wife  cannot  be  charged 
personally  on  any  contract  made  by 
her    during    coverture.      Henry    and 

Wife  V.  Hickman,  22  Ala.  685  ;  Hall  v. 

Canute  and  Wife,  22  Ala.  650  ;    Gibson 

V.  Marquis  and  Wife,  29  Ala.  668  ;   Ba- 
ker V-  Gregory  and  Wife,  28  Ala.  544. 

65.  A  private  statute,  authorizing  a 
married  woman  to  "take,  receive,  and 
hold,  by  gift,  purchase  or  inheritance, 
any  property,  real  or  personal,  free 
from  the  molestation,  hinderance,  or 
authority  of  her  husband,  and  free 
from  any  liability  to  pay  his  debts  or 
contracts,  and  to  dispose  of  the  same 
by  will,  gift  or  sale,  in  the  same  man- 
ner as  if  she  were  a  feme  sole,"  does 
not  subject  her  to  be  sued  at  law  on 
her  contracts.  Hattonv.  Weir,  19  Ala. 
127. 

66.  If  the  husband  dies  before  suit 
brought,  the  rightof  action  for  articles 
of  family  supply,  under  the  act  of 
1850,  survives  against  the  wife.  Cun- 
ningham V.  Fontaine,  25  Ala.  644. 

67.  The  wife  can  make  no  contract 
with  her  husband,  during  coverture, 
which  will  be  valid  at  law.  Frierson 
V.  Frierson,  21  Ala.  549  ;  Machem  v. 
Machern,  28  Ala.  374:   Lockhart  and 


Wife  V.  Cameron,  29  Ala.  355  ;  Williams 
V.  Mault,  20  Ala.  721 ;  Iron  v.  Remolds, 
28  Ala.  305. 

68.  After  her  husband  has  abjured 
the  State,  the  wife  may  act  as  a  feme 
sole ;  but,  to  constitute  such  aVjjurationj 
there  must  be  an  abandonment  of  the 
wife,  and  a  removal  from  the  State 
with  the  intention  not  to  return. 
Krehs  v.  O'Grady,  23  Ala.  726. 

69.  During  her  husband's  absence 
from  the  State,  she  may  act  as  his 
agent,  under  certain  circumstances. 
Roland  v.  Logan,  18  Ala.  307  ;  Kreis  v. 
O'Grady,  23  Ala.  726.  (Vide supra,  56- 
59.) 

70.  The  wife  cannot  interpose  a 
claim  at  law,  in  her  own  name,  to  try 
the  right  of  property  in  a  slave,  which 
her  husband  purchased  in  his  own 
name,  with  money  arising  from  the 
sale  of  property  in  another  State  se- 
cured to  the  wife  by  ante-nuptial  con- 
tract there  executed  ;  and  this,  not- 
withstanding he  delivered  the  slave 
to  her,  and  recognized  it  as  hers. 
Irons  V.  Reynolds,  28  Ala.  305. 

71.  But,  if  he  voluntarily  conveys 
such  slave  to  his  wife,  though  for  the 
purpose  of  preventing  his  creditors 
from  subjecting  it  to  his  debts,  his 
conveyance  will  be  sustained.  Wilson 
v..  Sheppard,  28  Ala.  623. 

72.  The  statute  of  hmitations  does 
not  bar  a  married  woman  from  recover- 
ing her  separate  property,  sold  under 
execution  against  her  husband,  when 
her  title  accrued  during  coverture. 
Miclian  and  Wife  v.  Wyatt,  21  Ala.  813. 

73.  If  the  husband  sells  or  disposes 
of  the  Avife's  separate  personal  prop- 
erty, without  her  consent,  her  right  of 
action  is  suspended  during  coverture 
only  :  if  she  survives,  she  may  sue 
his  personal  representative  for  the 
conversion ;  and  if  he  survives,  her 
personal  representative  mav  sue  him. 
Jenkins  v.  McConico,  26  A]a."213. 

74.  A  subsequent  promise  by  the 
husband,  to  pay  a  debt  of  the  wife 
contracted  dum  sola,  does  not  take  the 
demand  as  against  her  out  of  the  stat- 
ute of  limitations.  Moore  v.  Lcscurand 
Wife,  18  Ala.  606. 

As  to  the  capacity  of  a  married  wo- 
man to  make  a  will,  see  Wills,  p.  203. 

How  far  the  domicile  of  the  wife  is 
controlled  by  that  of  the  husband, 
vide  Domicile,  3-4,  p.  557. 
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V.  Rights  and  Interest  of  Husband 
IN  Wife's  Property. 

1.  Personal  Property,  and  Glioses  in  Ac- 
tion ;  and  herein,  of  Reduction  to  Pos- 
session. 

15.  Marriage  vests  in  the  husbaad, 
eo  instanti,  all  the  wife's  personal  prop- 
erty in  possession.  Chambers  v.  Perry, 
17  Ala.  726  ;  Hopper  v.  McWh-orter,  18 
Ala.  229  ;  Gibson  v.  Land,  27  Ala.  117. 

76.  The  possession  of  the  wife's 
guardian  or  bailee  is  her  possession. 
Chambers  v.  Perry,  17  Ala.  726  ;  Hop- 
per V.  McWhorter,  18  Ala.  229  ;  Gwynn 
and  Wife  v.  Hamilton's  Adm'r,  29  Ala. 
233. 

77.  If  personal  property  is  given  or 
bequeathed  to  the  wife  during  cover- 
ture, by  words  which  do  not  create 
in  her  a  separate  estate,  and  passes 
into  the  ^possession  of  the  husband, 
his  marital  rights  attach  to  it.  .  Wil- 
liams V.  Maull,  20  Ala.  721 ;  Burnett  v. 
Branch  Bank  at  Mobile,  22  Ala.  642; 
Rumbhj  v.  Stainton  and  Wife,  24  Ala. 
712  ;  Frierson  v.  Frierson,  21  Ala.  549  ; 
Mims'  Executors  v.  Sturtevant,  18  Ala. 
359. 

78.  If  slaves  go  into  the  posses- 
sion of  the  husband,  under  a  loan 
to  his  wife  and  children,  the  wife's  in- 
terest vests  in  him.  3IcCoy  v.  Odom, 
20  Ala.  502  ;  Knight  v.  Bell,  22  Ala. 
198. 

79.  If  a  vested  remainder  in  a  slave 
is  bequeathed  to  the  wife,  and  the 
slave  passes,  with  the  assent  of  the 
executor,  into  the  possession  of  the 
person  having  the  particular  estate, 
the  husband's  marital  rights  thereby 
attach.     Walker  v.  Fenner,  28  Ala.  367. 

80.  But  the  husband's  marital  rights 
do  not  attach,  so  as  to  defeat  the  wife's 
right  of  survivorship,  to  property 
which  is  in  the  actual  and  rightful 
possession  of  another,  and  of  which 
he  cannot  obtain  possession  during 
coverture  without  becoming  a  tres- 
passer.    Hair  v.  Little,  28  Ala.  267. 

81.  Nor  do  his  marital  rights  attach 
to  slaves  which  are  given  or  bequeath- 
ed to  her  during  coverture,  claimed 
by  her  as  her  separate  estate,  and 
uniformly  so  treated  and  recognized 
by  both  parties  during  the  coverture. 
Jennings  v.  Blocker's  Adm'r,  25  Ala. 
415  ;  Machem  v.  Machem,  28  Ala.  374  ; 


Gillespie's  Adm'r  v.  Burleson,  28  Ala. 
551  ;  Lockhart  and  Wife  v.  Cameron,  29 
Ala.  355. 

82.  The  fact  that  he  acted  in  igno- 
rance of  his  marital  rights,  and  under 
the  supposition  that  the  gift  or  bequest 
created  a  separate  estate  in  the  wife, 
does  not  avoid  the  effect  of  his  failure 
to  reduce  the  property  to  possession 
as  husband.  Machem  v.  3Iachem,  28 
Ala.  374  ;  Gillespie's  Adm'r  v.  Burleson, 
28  Ala.  551 ;  Lockhart  and  Wife  v. 
Cameron,  29  Ala.  355. 

83.  But  the  admissions  and  decla- 
rations of  the  husband,  to  the  effect 
that  such  slaves  are  the  separate  prop- 
erty of  his  wife,  vest  no  title  in  her 
during  coverture,  and  do  not  prevent 
him  from  asserting  his  marital  rights 
at  any  time  during  the  coverture. 
Williams  v.  Maull,  20  Ala.  721  ;  Gan- 
nard  v'.  Eslava,  20  Ala.  732  ;  Frierson 
V.  Frierson,  21  Ala.  549  ;  Jennings  v. 
Blocker's  Adm'r,  25  Ala.  415  ;  Lockhart 
and  Wife  v.  Cameron,  29  Ala.  355. 

84.  Where  a  father  executed  a  deed 
of  gift  of  a  slave  to  his  married  daugh- 
ter, and  sent  the  slave  to  the  residence 
of  her  husband,  who,  supposing  that 
the  deed  created  a  separate  estate  in 
his  wife,  would  not  let  the  slave  re- 
main on  his  premises  ;  and  thereupon 
the  wife  sent  the  slave  back  to  her 
father,  requesting  him  to  do  the  best 
he  could  for  her,  and  he  received  the 
slave,  saying  that  he  would  put  her  to 
work  and  account  to  his  daughter  for 
it, — held,  that  there  was  nothing  in 
these  circumstances  to  prevent  the 
husband  from  afterwards  asserting  his 
rights  under  the  deed.  Mims'  Execu- 
tors V.  Sturtevant,  18  Ala.  359. 

85.  Where  counsel  are  retained  by 
husband  and  wife  jointly,  to  sue  for 
and  recover  the  wife's  property,  and 
a  decree  therefor  is  rendered  in  their 
joint  names  ;  and  the  husband  dies 
before  the  execution  of  the  decree, 
by  a  delivery  of  the  property  to  him, 
or  to  some  other  person  as  his  bailee, 
— the  wife  is  entitled  to  it,  as  property 
never  reduced  to  possession  by  the 
husband.  Mason  v.  McNeill's  Execu- 
tors, 23  Ala.  201. 

86.  If  the  plaintiffs'  counsel,  in  such 
case,  after  the  rendition  of  the  decree, 
permits  the  slaves  in  controversy  to 
remain  with  the  persons  to  whom 
they  were  hired  for   the  year,   and 
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does  not  take  possession  of  them 
until  after  the  liusband's  death,  al- 
though he  might  have  taken  pos- 
session immediately, — this  does  not 
amount  to  constructive  possession  in 
the  husband.     lb. 

87.  The  husband's  assignee  for  valua- 
ble consideration  is  not  entitled  to  the 
wife's  choses  in  action,  as  against  her 
surviving,  tmless  he  reduces  them  to 
possession  during  coverture.  George 
V.  Goldsby,  23  Ala.  326. 

88.  A  bona-fide  purchaser  from  the 
husband,  without  notice,  of  a  slave  in 
the  husband's  possession  under  a  pa- 
rol gift  from  his  father-in-law,  is  not 
affected  by  the  husband's  assent  to  a 
deed  by  which  the  slave  is  subsequent- 
ly settled  on  the  wife  and  her  children. 
Hitt  ^  Wade  v.  Rush,  22  Ala.  563. 

89.  The  "married-woman's  law"  of 
1848  does  not  affect  the  husband's 
right  to  reduce  to  possession  his  wife's 
choses  in  action,  wdiich  vested  on  his 
marriage  pijor  to  the  passage  of  the 
act.  Kidd  v.  Montague,  19  Ala.-  619  ; 
Manning  v.  Manning,  24  Ala.  386. 

90.  Where  the  husband  had  reduced 
to  possession,  before  the  passage  of 
that  act,  his  wife's  interest  in  certain 
slaves,  their  subsequent  sale  for  the 
purpose  of  distribution,  under  an  or- 
der of  the  chancery  court,  would  not 
divest  his  rights  and  turn  the  money 
into  a  chose  in  action.  Manning  v. 
Manning,  24  Ala.  .386. 

91.  Under  the  act  of  1846,  the  prop- 
erty possessed  by  the  wife  at  the  time 
of  the  mai'riage  vested  in  the  husband, 
subject  to  the  payment  of  her  debts 
contracted  dum  sola;  and,  on  his  death, 
passed  to  his  personal  representative, 
subject  to  distribution  under  the  gen- 
eral law  after  payment  of  the  liabili- 
ties which  had  attached  to  it.  Biay- 
nard  v.  Williams,  17  Ala.  676. 

2.  Real  Property. 

92.  The  husband  acquires,  by  virtue 
of  the  marriage,  in  lands  of  which  the 
wife  is  seized  in  fee-simple,  at  least  an 
estate  for  her  life,  which  is  a  legal 
freehold,  subject  to  levj'  and  sale  un- 
der execution  at  law.  Cheek  v.  Wal- 
drum  and  Wife,  25  Ala.  152. 

93.  A  mortgage  of  the  Avife's  lands, 
executed  by  the  husband  during  cov- 
erture, and  after  issue  born,  conveys 
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all  his  interest  as  husband  and  tenant 
hy  the  curtesy  initiate.  Boykinv.Rain, 
28  Ala.  332. 

94.  A  decree  of  divorce  a  vinculo,  in 
favor  of  the  wife,  defeats  and  deter- 
mines all  the  rights  and  interests  of 
the  husband  in  and  to  her  lands,  and 
of  others  claiming  under  a  mortgage 
executed  by  him,  and  restores  her 
rights  precisely  as  her  husband's  death 
would  have  restored  then.     lb. 

3.  Separate  Estate. 

95.  If  the  husband  sells  or  disposes 
of  his  wife's  separate  personal  prop- 
erty, without  her  consent  express  or 
implied,  her  right  of  action  is  only 
suspended  during  coverture  :  if  she 
survives  him,  she  may  sue  his  person- 
al representative  for  the  conversion  ; 
and  he  survives  her,  her  personal  rep- 
resentative may  sue  him.  Jenkins  v. 
McConico,  26  Ala.  213. 

96.  On  the  death  of  the  wife  intest- 
ate, having  a  separate  estate  secured 
by  law,  the  husband  is  entitled  (Code, 
^1990)  to  one  half  of  the  personalty 
absolutely,  whether  in  possession  or 
not.  Marshall  v.  Crow's  Adnfr,  29 
Ala.  278. 

97.  The  provisions  of  the  Code, 
regulating  the  distribution  of  the  sep- 
arate estate  of  a  married  woman,  dy- 
ing intestate,  do  not  apply  to  separate 
estates  created  by  deed  prior  to  the 
1st  March,  1848,  although  the  marriage 
took  place  after  that  day ;  and  the 
husband,  in  such  case,  takes  nothing 
under  the  statute.  Willis  v.  Caden- 
head,  28  Ala.  472. 

98.  Under  the  provisions  of  the 
"married-woman's  law"  of  1850.  the 
husband  is  entitled,  on  the  death  of  his 
wife  intestate,  to  one  half  of  the  sepa- 
rate estate  secured  to  her  under  that 
act  or  the  act  of  184S  ;  but  he  takes 
nothing,  under  this  statute,  in  proper- 
ty which  vested  in  the  wife,  by  be- 
quest, before  the  j^assage  of  the  act 
of  1848,  although  the  period  of  its 
distribution  did  not  arrive  until  1S54. 
Hardy  v.Boaz,  29  Ala.  168. 

99.  If  the  wife  dies  intestate  as  to  a 
portion  of  her  estate  only,  her  husband 
is  entitled,  imder  the  acts  of  1848  and 
1850,  to  one  half  of  the  personalty  un- 
disposed of.  Bryan  and  Wife  v. 
Weems,  25  Ala.  195. 


658 


HUSBAND  AND  WIFE. 


[Part  IY. 


100.  Under  an  ante-miptial  agreement, 
stipulating  tliat  the  wife,  "during  her 
natural  lite,  shall  have  the  sole  man- 
agement and  control"  of  the  slaves 
owned  by  her  before  marriage,  "with 
the  exclusive  right  to  dispose  of  the 
same  at  her  death," — on  her  death 
without  disposing  of  the  slaves,  prior 
to  the  passage  of  the  act  of  1848,  the 
slaves  passed  to  her  administrator  and 
next-of-kin,  and  not  to  her  surviving 
husband.  Randall  v.  Shrader,  20  Ala. 
338. 

YI.  Rights  and  Ixterest  of  Wife  in 
Husband's  Propektt. 

101.  On  the- death  of  the  husband 
intestate,  his  personal  chattels  remain- 
ing in  the  possession  of  the  wife,  her 
right  of  possession  is  perfect  against 
every  one  except  the  lawful  adminis- 
trator ;  and  she  may  maintain  trover 
against  any  one  who  deprives  her  of 
that  possession,  before  administration 
granted  on  her  husband's  estate. 
Brown  v.  Season,  24  Ala.  466  ;  Williams 
V.  Crum.  27  Ala.  468  ;  S.  C,  29  Ala.  446. 

102.  Until  her  dower  is  assigned, 
the  wido'w  is  entitled  to  retain,  free  of 
rent,  the  possession  of  the  .dwelling- 
house  in  which  her  husband  resided 
at  the  time  of  his  death,  with  the  ad- 
joining plantation.  Pilaris  v.  Leach- 
man,  20  Ala.  662  ;  Doe  d.  Cook  i)-  Hardij 
V.  Webb,  18  Ala.  810  ;  Wallace  v.  Hall's 
Heirs,  19  Ala.  367  ;  McLaughlin  v.  God- 
win, 23  Ala.  846. 

103.  But  she  has  not  such  a  legal 
interest  therein  as  can  be  sold  under 
execution  at  law  against  her,  or  con- 
veyed by  deed  to  another.  Doe  d. 
Cook  ^-  Hardy  v.  Webb,  18  Ala.  810  ; 
VTallace  v.  Hall's  Heirs,  19  Ala.  367. 
See,  also,  Hunt  ^  Frowner  v.  Acre  bf 
Johnson,  28  Ala.  580. 

104.  When  no  provision  is  made 
for  the  wife  by  her  husband's  will, 
she  may  claim  her  distributive  share 
of  his  estate  without  dissenting  from 
the  will.  31artin's  Heirs  v.  Martin,  22 
Ala.  86  ;  Turner  v.  Cole,  24  Ala.  364. 

105.  Adultery  on  the  part  of  the 
wife  does  not  bar  her  claim  to  a  dis- 
tributive share  other  husband's  estate. 
Turner  v.  Cole.  24  Ala.  364. 

As  to  tlie  widow's  right  of  dower, 
sec  that  title,  on  page  142. 


IXDIAN  RESERVATIONS. 
See  Land  Laws,  II. 


INFANTS. 

I.  Actions. 

II.  Contracts. 

III.  Torts. 

.  See,  also,  the   same   title  in  Part 
III,  p.  280. 


I.  Actions. 

1.  An  infant  may  sue  by  his  next 
friend,  even  when  he  has  a  regularly 
appointed  guardian.  Hooks  v.  Smith, 
18  Ala.  338. 

2.  Section  2132  of  the  Code,  which 
provides  that  infants  must'sue  by  their 
next  friend,  and  be  defended  by  a 
guardian  to  be  appointed  by  the  court, 
applies  only  to  suits  in  the  common- 
law  courts  of  Original  jurisdiction, 
leaving  appeals  to  be  governed  by  the 
rules  of  the  common  law.  Cook  v.  Ad- 
ams, 27  Ala.  294. 

3.  An  appeal  by  an  infant  must  be 
sued  out  by  his  guardian  or  next 
friend,  and  cannot  be  sued  out  in  hia 
own  name,  nor  by  attorney.  Riddle  v. 
Hanna,  25  Ala.  484 ;  Cook  v.  Adams, 
27  Ala.  294. 

As  to  the  manner  of  making  infants 
parties  to  proceedings  before  the 
probate  court,  vide  Decrees,  81-84, 
p.  140. 

II.  Contracts. 

4.  An  infant  is  in  esse,  for  the  pur^ 
pose  of  taking  an  estate  for  its  benefit, 
from  the  time  of  conception  ;  j^rovided 
it  is  born  alive,  and  after  such  a  peri- 
od of  foetal  existence  that  its  continu- 
ance in  life  may  be  reasonably  expect- 
ed.    Nelson  v.  Iverson,  24  Ala.  9. 

5.  A  release,  given  by  the  mother 
of  a  bastard  whilst  under  age,  and 
afterwards  repudiated  by  her.  is  no 
bar  to  her  statutory  rights.  Wilson 
V.  Judge  of  Pike  County  Court,  18  Ala. 
757. 

6.  An    infant    cannot    appoint    an 
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agent,  nor  make  anj' binding  contract, 
if  he  thinks  proper  to  disavow  and 
annul  it  on  coming  of  full  age.  Ware 
V.  Cartledge,  24  Ala.  622. 

7.  The  deed  or  bond  of  an  infant  is 
voidable  only,  and  not  absolutely  void. 
Weaver  v.  Jones,  24  Ala.  420  ;  Slaughter 
V.  Cunningham,  24  Ala.  2 GO  ;  Manning 
V.  Johnson,  26  Ala.  446. 

8.  The  fact  that  he  acknowledged 
the  deed  in  open  court,  does  not  ren- 
der it  irrevocable,  nor  require  that 
the  revocation  should  be  made  in  open 
court  after  notice  :  if  he  retains  the 
possession  of  personal  property  vol- 
untarily conveyed  in  trust  for  his 
children,  any  act  on  his  part,  after  at- 
taining his  majority,  which  shows  to 
the  world  that  he  does  not  intend  to 
be  bound  b}^  his  deed,  is  sufficient  to 
revoke  it.  Slaughter  v.  Cunningham, 
24  Ala,  260.  .      ' 

9.  He  will  not  be  required,  at  law, 
as  a  pre-requisite  to  the  avoidance  of 
his  deed  by  suit  for  the  laud,  to  re- 
fund the  purchase-money,  when  it  is 
not  shown  to  have  been  in  his  posses- 
sion, actual  or  constructive,  after  he 
attained  his  majority.  Manning  v, 
Johnson,  26  Ala.  446. 

10.  It  seems,  however,  that  if,  after 
arriving  at  full  age,  he  is.  possessed  of 
the  money,  property,  or  chose  in  ac- 
tion, which  constituted  the  considera- 
tion paid  him,  and  either  retains  it  for 
an  unreasonable  length  of  time,  or 
disposes  of  it  so  that  he  cannot  restore 
it,  this  amounts  to  an  affirmance  of 
his  contract.     lb. 

11.  After  the  infant  has  recovered 
the  land  by  suit,  the  purchaser  may 
maintain  an  action  against  him  for  the 
money,  especially  where  he  was  in- 
duced to  enter  into  the  contract  by  the 
infant's  false  representations  as  to  his 
age.     lb. 

12.  If  the  infant  disaffirms  his  con- 
tract, and  sues  his  purchaser  for  the 
use  and  occupation  of  the  land,  the 
latter  may  recoup  for  valuable  im- 
provements erected.  Weaver  v.  Jones, 
24  Ala.  420. 

13.  If  a  stranger  expends  his  own 
funds,  without  obligation,  in  maintain- 
ing and  educating  an  orphan  child, 
who  meanwhile  becomes  entitled  to  a 
large  estate,  out  of  which  no  allowance 
for  maintenance  or  education  is  asked 
or  made,  this  is  a  sufficient  considera- 


tion to  support  an  express  promise  on 
her  part,  after  coming  of  full  age,  to 
repay  the  amount  so  expended.  JBa- 
kcr  V.  Gregory  and  Wife,  28  Ala.  544. 

14.  And  if  such  expenditure  was 
made  at  the  request  of  her  brother-in- 
law,  Avho  thereby  became  liable  for 
the  amount  so  expended,  this  liability 
on  his  part  is  sufhcient  to  support  an 
express  promise  by  her,  after  coming 
of  age,  to  indemnify  him  against  any 
loss  he  might  thereby  sustain.    lb. 

III.  Torts. 

15.  An  infant  may  be  sued  for  his 
torts,  irrespective  of  the  form  of  ac- 
tion which  the  law  prescribes  for  the 
redress  of  the  wrong.  Oliver  v.  Mc- 
Clellan,  21  Ala.  675. 

16.  The  fact  that  a  minor  is  "in  the 
habit  of  trading  on  his  own  account, 
and  working  about  in  the  neighbor- 
hood, controlling  the  proceeds  of  his 
own  labor,"  does  not  subject  him  to 
any  greater  liability  than  otherwise 
attaches  to  him.     lb. 


INN-KEEPERS. 
See  Bailment,  YI,  p.  430. 


INSANITY. 

See  DiTOKCE,  17-18,  47,  p.  253. 
Evidence,  XIX,  8,  p.  628. 
Lunatics. 


»  «  «^w » • 


INSOLYENT  DEBTORS. 

See  Bail,  p.  425. 

<..■»■... 

INSOLYENCY. 
See  Evidence.  XIX,  9,  p.  628. 


INSURANCE. 

1.  Policies  of  insurance  arc  govern- 
ed by  the  same  rules  of  construction 
which  apply  to  all  other  instruments  ; 
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yet  they  are  to  be  construed  liberally 
for  the  benefit  of  the  assured,  and  if 
any  doubt  should  arise  upon  the  mean- 
ing of  the  whole  instrument,  greater 
effect  should  be  allowed  to  the  writ- 
ten than  to  the  printed  words.  Mobile 
Marine  Dock  c^  Mutual  Insurance  Co. 
V.  McMillan  fy  Son,  27  Ala.  77. 

2.  The  contract  of  the  insurer  is  not 
necessarily  co-extensive  with  that  of 
the  carrier  by  whom  the  goods  are 
transported,     lb. 

3.  Where  a  marine  policy  was  ef- 
fected on  a  lot  of  cotton,  shipped  from 
Mobile  to  New  Orleans,  on  board  of  a 
steamboat  which  always  discharged 
her  cargo  at  the  wharf  on  Lake  Pont- 
chartrain  ;  and  the  stipulation  of  the 
policy  was,  that  the  risk  should  con- 
tinue "until  the  said  goods  shall  be 
safely  landed  at  the  port  of  New  Or- 
leans,"— held,  that  the  risk  terminated 
with  the  safe  landing  of  the  goods  at 
the  lake  wharf,     lb. 

4.  A  policy  of  insurance  on  198 
bales  of  cotton,  valued  at  §9,900,  at  a 
premium  of  three-sixteenths,  is  so  far 
a  severable  contract,  that  the  under- 
writers are  discharged  from  liability 
for  whatever  portion  is  safely  landed 
at  the  port  of  destination,     lb. 

5.  Every  usage  of  trade,  which  is 
so  well  settled,  or  so  generally  known, 
that  all  persons  engaged  in  that  trade 
may  fairly  be  considered  as  contract- 
ing with  reference  to  it,  forms  part  of 
every  policy  designed  to  protect  risks 
in  that  trade,  unless  such  presumption 
is  expressly  or  by  necessary  implica- 
tion repelled,  lb.  See,  also,  Fulton 
Insurance  Co.  v.  Milner,  Tinsleii  tV  Co., 
23  Ala.  420. 

6.  A  provision  in  a  policy,  that 
"property  held  in  trust,  or  on  commis- 
sion, must  be  insured  as  such,  other- 
wise the  policy  will  not  cover  it," 
includes  everything  in  which  the  in- 
sured has  only  a  qualified  interest, 
with  the  possession,  while  the  owner- 
ship is  in  another.  Turner  v.  Stetts, 
Allen  4-  Gill,  28  Ala.  420. 

7.  Tiie  custom  in  the  city  of  Mobile, 
as  to  the  mode  of  adjusting  damages 
in  cases  of  partial  loss  under  valued 
policies,  (which  is,  to  pay  the  differ- 
ence between  the  sales  price  of  the  in- 
jured article  and  the  price  stipulated  in 
tlie  policy,)  is  valid.  Fulton  Insurance 
Co.  V.  Milner,  Tinsley  ^-  Co.,  23  Ala.  420. 


8.  When  a  policy  of  insurance  i& 
assigned  after  a  loss  has  accrued,  al- 
though it  contains  the  usual  stipulation 
against  assignment,  the  assignee  may 
maintain  an  action  on  it  in  his  own 
name,  either  under  the  act  of  1828, 
(Clay's  Digest,  383,  1 12,)  or  under  the 
Code,  (I' 2129.)  Perry  v.  Merchants' 
Insurance  Co.,  25  Ala.  355, 

9.  A  stipulation  for  the  renewal  of 
the  policy,  which  had  expk-ed  with- 
out renewal  before  the  assignment, 
does  not  affect  the  assignee's  right  t» 
sue,  when  the  right  of  renewal  was 
gone  with  the  partial  destruction  of 
the  property.    lb. 

10.  An  assignment  of  "all  ^the  loss 
or  damage  which  had  accrued  under 
the  policy  prior  to"  a  specified  day, 
before  which  the  loss  had  accrued  and 
the  policy  expired,  passes  to  the  as- 
signee the  whole  interest  in  the  poli- 
cy.   16. 


INTEREST. 

1.  The  law  attaches  interest  as  an 
incident  to  a  debt  from  the  moment  it 
falls  due,  unless  there  is  some  agree- 
ment between  the  parties  to  the  con- 
trary. Whitworth  arul  Wife  v.  Hart, 
22  Ala.  343 ;  Cheek  v.  Waldrum  and 
Wife,  25  Ala.  152. 

2.  Interest  that  accrues  on  a  judg- 
ment subsequent  to  its  rendition,  may 
be  collected  under  execution  issued 
thereon.  Ijams  t^  Carr  v.  Rice,  11  Ala. 
404. 

3.  In  debt  on  an  administrator's 
bond,  founded  on  a  decree  of  the  or- 
phans' court  against  the  administrator, 
interest  is  recoverable  from  the  time 
of  the  rendition  of  the  decree.  Kyle 
V.  Mays,  use  of  Pond,  22  Ala.  692. 

4.  A  debt  payable  on  demand  does 
not  bear  interestnintil  demand  made 
or  suit  brought.  Maxcy  v.  Knight,  18 
Ala.  309. 

5.  No  interest  is  recoverable  on  a 
usurious  contract.  Saltmarsh  v.  P.  ^ 
31.  Bank,  17  Ala.  761,     [Vide  Usuky.) 

6.  A  note  or  bond,  executed  and  de- 
livered here,  and  not  payable  else- 
where, bears  Alabama  interest,  unless 
there  is  an  express  siipulation  to  the 
contrary.  Moore  4*  Jones  v.  Davidson, 
18  Ala.  209. 
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7.  A  judgment  on'  a'  note,  payable 
on  a  specified  day,  bears  interest  from 
the  time  of  its  rendition,  altlion<(h 
the  note  contains  a  stipulation  tliat  it 
shall  not  bear  interest  until  another 
specified  day  after  maturity,  and  the 
judgment  is  rendered  before  the  arri- 
val of  that  day.  BilUngsley's  Adm'r  v. 
£illmgsleij,24t  Ala.  518. 

8.  The  courts  of  this  State  cannot 
take  judicial  notice  of  the  rate  of  in- 
terest in  a  sister  State,  from  the  table 
required  by  law  to  be  appended  by 
the  secretary  of  state  to  the  published 
acts  of  the  legislature.  Clarke  v.  Pratt, 
20  Ala.  470  ;  Harrison  Sf  Saunders  v. 
Harrison,  20  Ala.  629. 

As  to  interest  in  chancery,  see  same 
title  in  Paet  III,  p.  285. 

As  to  interest  against  executors, 
administrators,  and  guardians,  on  set- 
tlement of  their  accounls  before  the 
probate  court,  see  Executors  and  Ad- 
ministrators, 119-23,  p.  167;  Guard- 
ian AND  Ward,  24-26,  p.  174. 

As  to  interest  on  legacies,  see  Lega- 
cy AND  DETISEi  72,  p.  197. 


-•.»««. 


INTERNATIONAL  LAW. 

1.  In  construing  a  treaty  or  com- 
pact between  nations,  the  terms  of 
which  are  vague  and  indefinite,  regard 
should  be  had  to  the  nature  of  the 
thing  to  which  they  relate,  and  such 
construction  should  be  placed  \ipon 
them  as  will  accord  with  reason,  and, 
without  injury  to  either,  subserve  the 
convenience  of  both  the  contracting 
parties.  Howard  v.  IngersoU,11  Ala.  780. 

2.  Thus  construing  the  articles  of 
cession,  entered  into  on  the  24th  April, 
1802,  between  Georgia  and  the  United 
States,  the  boundary  line  between 
Georgia  and  Alabama  is  low  Avater- 
mark  on  the  west  bank  of  the  Chatta- 
hoochee river, from  the  point  at  which 
said  river  enters  the  State  of  Florida, 
to  the  "great  bend"  next  above  the 
Uchee  creek.  lb.  (Note,  that  this 
case  was  carried,  by  writ  of  error,  to 
the  supreme  court  of  the  United  States; 
where  it  was  held,  that  the  boundary 
line  runs  along  the  top  of  the  high 
western  bank  of  said  river. — 13  How- 
ard's U.  S.  Reports,  381.) 

See,  also,  Conflict,  of  Laws,  p. ^75  ; 
Land  Laws. 


JOINT  TENANTS,  AND   TENANTS 
IN  COMMON. 

T.How  Created. 

If.  Rights  and  Intere.st. 

III.  Suits. 

As  to  partition  between  tenants   in 
common,  see  Partitio.v,  p.  321. 


I.  How  Created. 

1.  A  contract,  by  which  the  owner 
of  land  lets  it  to  another  for  cultiva- 
tion, and  agrees  to  receive  a  specific 
portion  of  the  products  as  rent  or 
compensation,  creates  a  tenancy  in 
common  in  the  products.  Thompson 
V.  Mau'hinney  If  Smith,  17  Ala.  362; 
Smijth  V.  lankersleij,  20  Ala.  212. 

2.  So  does  a  contract  between  an 
overseer  and  his  employer,  by  which 
the  former  agrees  to  receive  as 
compensation  a  specific  portion  of 
the  products  of  the  plantation.  Stroth- 
er's  Adm'r  v.  Butler,  17  Ala.  733  ;  Allen, 
V.  Harper,  26  Ala.  686. 

3.  On  the  marriage  of  a  woman  who 
is  a  tenant  in  common  with  others, 
her  husband  becomes  a  tenant  in  com- 
mon in  her  stead.  Hopper  v.  Mc  IVhor- 
ter,  18  Ala.  229  ;  IValker  v.  Fenner,  28 
Ala.  367. 

4.  Where  a  testator  devises  and 
bequeaths  to  his  children  a  certain 
portion  of  his  estate,  "to  be  distribu- 
ted when  required,  at  mature  age  or 
majority,  in  equal  parts,"  the  devisees 
take  as  tenants  in  common.  Chighizola 
V.  LeBaron,  21  Ala.  406. 

II.  Rights  and  Interest. 

5.  A  sale  of  the  entire  property  in  a 
chattel,  by  one  tenant  in  common,  is  a 
conversion,  for  which  his  co-tenant 
may  maintain  trover.  Perminter  v. 
Keihj,  18  Ala. 716  ;  Smiith  v.  Tankersley, 
20  Ala.  212. 

6.  A  sale  of  the  entire  property  by 
an  officer,  under  legal  process  against 
one  tenant,  renders  him  liable  as  a 
trespasser  ab  initio.  Smyth  v.  Tankers- 
ley.  20  Ala.  212. 

7.  If  one  tenant  in  common  gives 
liis  co-tenant  authority  to  sell  the  en- 
tire property,  this  doe's  not  divest  him 


662 


JOINT  TENANTS,  &c. 


[Paet  it. 


of  his  right  of  possession,  nor  exempt 
his  interest  from  levy  and  sale  under 
execution  against  him.  Thompshn  v. 
Maiuhinncy  ^  Smith,  17  Ala.  362. 

8.  The  percei^tion  of  the  entire 
profits  by  one  tenant  in  common  is 
not,  of  itself,  sufficient  to  divest  the 
possession  of  his  co-tenant,  nor  are 
acts  of  ownership  by  one  necessarily 
to  be  construed  into  acts  of  disseizin  ; 
but  an  undisturbed  and  peaceable  oc- 
cupancy of  the  premises  by  one,  for 
nearly  thirty  years,, under  an  exclusive 
and  notorious  claim  of  title,  without 
any  paj'nient  of  rents  and  profits,  or 
any  acknowledgment  of  the  rights  of 
the  other,  is  sufficient  to  raise  the 
presumption  of  an  actual  ouster.  John- 
son V.  Toulmin,  18  Ala.  50. 

9.  Where  two  tenants  in  common 
of  an  equitable  title  abandoned  the 
possession  of  the  land,  and  removed 
from  the  State  ;  and  one  afterwards 
returned,  made  a  new  contract  of  pur- 
chase with  their  vendor,  received  a 
deed  to  himself  individually,  and  had 
it  duly  recorded, — the  presumption  of 
an  adverse  possession,  arising  from  a 
long-continued,  notorious,  and  peace- 
able occupancy,  under  his  new  pur- 
chase, is  not  rebutted  by  the  mere 
fact,  that  he  caused  the  original  unexe- 
cuted contract,  under  which  he  and 
his  co-tenant  previously  held,  to  be 
recorded  about  the  same  time.     lb. 

10.  Where  a  i^art-owner  of  a  slave 
claims  only  an  undivided  half  interest, 
and  acknowledges  the  title  of  the 
other  part-owner  to  the  other  half,  his 
possession  is  not  adverse,  although 
he  "refused  to  deliver  the  possession 
to  any  one  until  his  portion  should 
be  allotted  to  him."  Gotten  v.  Thomp- 
son, 2,5  Ala,  671. 

11.  A  joint  owner  or  tenant  in  com- 
mon, who  takes  and  disposes  of  the 
whole  propert}^  to  his  own  use,  is  not 
guilty  of  larceny,  unless  he  takes  it 
out  of  the  hands  of  a  bailee  with  whom 
it  was  left  for  safe-keeping,  and  the 
eflect  of  sucli  taking  would  be  to 
charge  the  bailee.  Kirkseij  v.Fike,  29 
Ala.  206, 

12.  The  act  of  1818,  (Clay's  Digest, 
169,  §  6.)  aV)olishing  the  right  of  sur- 
vivorsliip  between  joint  tenants,  ap- 
plies only  to  those  who  hold  the  abso- 
lute property  in  their  own  right,  and 
not   to  those   who   hold   as   trustees 


merely,  or  in  autre  droit.    'Parsons  v. 
Boyd,  20  Ala.  112. 

13.  If  the  surviving  tenant  joins  in 
a  bill  with  the  administrator  of  his 
deceased  co-tenant,  for  the  recovery 
of  the  joint  property,  he  thereby 
waives  his  right  of  survivorship,  and 
it  does  not  lie  with  the  defendant  to 
say  there  is  a  misjoinder  of  plaintiffs. 
Hail'  V.  Avery,  28  Ala.  .267. 

III.  Suits. 

14.  One  tenant  in  common  may 
maintain  assumpsit  against  his  co- 
tenant,  to  recover  contribution  for 
services  rendered  in  and  about  their 
common  business,  in  pursuance  of  a 
contract  between  them.  Strother's 
Adm'r  v.  Butler,  17  Ala.  733. 

15.  Where  there  has  been  a  con- 
version of  the  entire  property,  and 
the  wrong-doer  has  received  the  pro- 
ceeds of  sale  in  money,  each  may 
waive  the  tort,  andsue  separately  for 
his  portion  of  the  money.  Smyth  v. 
Jankersley,  20  Ala.  212  ;  Smith's  Ex- 
ecutors V.  Wiley,  22  Ala.  396. 

16.  Or  they  may  join.  TanJcersley  v. 
Childers,  23  Ala.  781  ;  Price  v.  Pickett, 
21  Ala.  741. 

17.  A  surviving  tenant  in  common 
may  join  with  the  executor  of  his  de- 
ceased co-tenant  in  frespass  qu.  cl.fr. 
Patton  V.  Crow,  26  Ala.  426. 

18.  Tenants  in  common  may  main- 
tain separate  actions  of  trespass  to 
try  titles,  for  their  respective  interests 
in  the  land.  Hines  and  Wife  v.  Tran- 
tham,  27  Ala.  359. 

19.  Joint  tenants  and  tenants  in 
common  must  join  in  detinue.  Par- 
sons V.  Boyd,  20  Ala.  112. 


JUDGMENTS. 

I.  By  Default,  Nil  Digit,  or  Con- 
fession. 

1.  By  Default,   and   herein,  of  Office 
Judgments. 

2.  By  Nil  Dicit. 

3.  By  Confession. 

II.  Certaixty,  axd  Other  Requisites. 

III.  COXCLUSIVEXESS   AXD  EFFECT. 
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1.  Against  Parties  and  Privies. 

2.  Against  Strangers. 

IV.  Evidence. 

V.  Foreign. 

VI.  Interest. 

VII.  Lien. 

VIII.  Reversal.  » 

IX.  Revivor. 

X.  Satisfaction. 

XI.  Transfer. 

XII.  Validity. 

1.  As  Affected  by  Incompetency  of 
Judge. 

2.  As  Affected  by  Want  of  Jurisdic- 
tion. 

XIII.  Actions  on  Judgments. 

As  to  the  amendment  of  Judgments, 
see  Amendment,  III,  p.  396. 

As  to  decrees  in  chancery,  see  De- 
crees, p.  241. 

As  to  decrees  in  probate  cases,  see 
Decrees,  p.  133. 


I.  By  Default,  Nil  Digit,  or  Con- 
fession. 

1.  By  Default;  and  herein,  of  Office 
Judgments. 

1 .  It  is  erroneous  to  render  judg- 
ment by  default  before  a  declaration 
has  been  filed.  Amason  v.  Nash,  19 
Ala.  104. 

2.  In  a  cause  transferred  from  the 
county  to  the  circuit  court,  under  the 
act  of  1850,  after  the  appearance  term 
of  the  former  court,  judgment  by  de- 
fault may  be  entered  at  tlie  first  ensu- 
ing term.  Falk  ^  Rosenthal  v.  Reese, 
19  Ala.  240. 

3.  It  is  erroneous  to  render  judg- 
ment by  default,  at  the  return  term  of 
an  alias,  against  three  defendants,  on 
one  of  whom  the  original  Avrit  was 
not  served.  Griffin,  Rayfield  ^-  Griffin, 
V.  Wilson,  19  Ala.  27. 

4.  It  is  erroneous  to  render  judg- 
ment by  default  against  a  party  who 
was  not  served  with  process.  Faver 
^  Mount  V.  Briggs,  18  Ala.  4T8  ;  Ken- 
nedy V.  Millsap,  25  Ala.  560 ;  Dew  v. 
Cunningham,  28  Ala.  466  ;  Fo\vler  v. 
Banks,  21  Ala.  6T9. 


.').  Service  on  one  partner,  after  a 
dissolution  of  tlio  firm,  does  not  au- 
tiiorizo  the  rcnditionof  a  judgmoiitby 
default  against  his  co-partner.  Faver 
if  Mount  V.  Briggs,  18  Ala.  478. 

6.  A  judgment  by  default  cannot  be 
entered  against  a  garniwhce,  until  the 
fovu-th  day  of  the  term  to  whiclj  he  is 
summoned  ;  but  this  rule  does  not  ap- 
ply, where  the  garnishee  himself 
brings  the  case  to  the  circuit  court, 
by  appeal  or  Certiorari  ho\n  a  justice's 
court.  Case  ^  Pate  v.  Moore,  21  Ala. 
758. 

7.  Nor  can  a  final  judgment  by  de- 
fault be  rendered  against  him,  until  a 
sci.  fa.  on  the  judgment  nisi  has  been 
duly  executed  and  returned  by  tlie 
sheriff  of  the  county  in  which  lie  re- 
sides, or  in  which  he  was  summoned. 
Morris  v.  Russell,  20  Ala.  357  ;  Wood 
"J.  Russell,  22  Ala.  645. 

8.  Under  the  Code,  (|  2570,)  jndg- 
ment  by  default  cannot  be  taken 
against  the  defendant  in  attachment 
on  the  first  day  of  the  term  to  which 
the  attachment  is  returnable  ;  but, 
under  the  act  of  1854,  (Session  Acts' 
1853-4,  p.  91.)  regulating  the  practice 
in  the  circuit  and  city  courts  of  Mobile, 
if  the  suit  is  brought  in  either  of  those 
courts,  and  the  attachment  is  levied 
more  than  twent}:-  days  before  its  re- 
turn, judgment  by  default  may  be 
entered  on  the  first  day  of  the  term. 
Letondalv.  Huguenin,  26  Ala.  552. 

9.  A  complaint,  in  the  form  pre- 
scribed by  the  Code,  (p.  551.)  "on 
promissory  note,  by  payee,  against 
maker,"  is  sufficient  to  support  a  judg- 
ment by  default,    lb. 

10.  In  assumpsit  against  the  endors- 
er of  a  note  not  payable  in  bank,  it  is 
erroneous  to  render  judgment  by  de- 
fault, Avithout  tlie  intervention  of  a 
jury,  either  under  the  common  counts, 
or  under  a  special  count  which  con- 
tains no  averment  of  suit  against  the 
maker,  and  no  allegation  dispensing 
with  the  necessity  of  such  averment. 
Langdon  v.  Williams,  22  Ala.  CSl. 

11.  In  an  action  under  the  Code,  on 
a  promissory  note  And  an  open  ac- 
count for  work  and  labor,  it  is  errone- 
ous to  render  judgment  by  default,  for 
the  aggregate  amount  of  the  sums 
claimed,  without  the  intervention  of  a 
jury,  or  the  execution  of  a  writ  of  in- 
quiry.   Bcvillc  V.  Reese,  25  Ala.  451,    , 
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12.  Unpaid  calls  for  railroad  stock 
are  not  "instruments  of  writing  ascer- 
taining the  plaintiff's  demand,"  within 
the  meaning  of  section  2365  of  the 
Code,  authorizing  the  rendition  of  a 
final  judgment  by  default  without  the 
intervention  of  a  jury.  Connoly  v. 
Ala.  ^  Tenn.  Rivers  Railroad  Co.,  29 
Ala.  373. 

13.  If  the  defendant  fails  to  plead 
within  the  prescribed  time,  the  plain- 
tiff may  have'the  default  entered  on  the 
docket  in  vacation,  at  any  time  before 
pleas  are  filed,  and  claim  the  benefit 
thereof  at  the  ensuing  term  of  the 
court ;  but  the  defendant  may  plead 
at  any  time  before  the  default  is  en- 
tered against  him.  Woosleyv.  Memphis 
£)•  Charleston  Railroad  Co.,  28  Ala.  536. 

14.  An  entry  on  the  docket,  in  va- 
cation, after  the  time  for  pleading  has 
expired,  in  these  words,  "Plaintiff 
claims  judgment  against  defendant  for 
want  of  a  plea,"  signed  by  the  plain- 
tiff's attorneys,  with  the  date  attached, 
and  attested  by  the  clerk,  is  not  a 
sufficient  entry  of  the  default  ;  nor  is 
it  sufficient  to  sustain  a  judgment  by 
default  at  the  ensuing  term,  after 
pleas  are  filed,  although  proof  is  made 
to  the  court  that  no  pleas  were  filed 
when  it  was  entered.     lb. 

'  15..  On  the  execution  of  a  writ  of 
inquiry,  after  judgment  by  default,  the 
defendant  has  no  right  to  plead  to  the 
merits  of  the  action,  even  though  his 
defense  has  arisen  since  the  rendition 
of  the  judgment.  Ewing  v.  Peck  ^ 
Clark,  17  Ala.  339. 

16.  After  judgment  by  default,  a  de- 
fective service  of  process  is  not  avail- 
able on  error.  Moore  v.  Fiquett,  19 
Ala.  236 ;  Dew  v.  Cunningham,  28  Ala. 
466. 

2.  By  Nil  Dicit. 

17.  Nil  dicit  is  the  proper  judgment, 
■when  the  defendant  appears  by  attor- 
ne}'  and  fails  to  plead.  Kennedy  ^ 
Blerritt  v.  Young,  25  Ala.  563  ;  Stewart 
V.  Goodc  If  Ulrick,  29  Ala.  476. 

18.  When  the  action  is  founded  on 
a  promissory  iiote,  the  court  may  ren- 
der judgment  for  the  amount  of  the 
note,  with  interest,  without  regard  to 
the  amount  of  damages  laid  in  the 
declaration.  Kennedy  ^  Merritt  v. 
'.Young,  25  Ala.  563. 


19.  A  judgment  by  nz7  dicit  admits 
that  the  party  has  been  properly 
brought  into  court,  but  does  not  cure 
a  defective  declaration.  Emanuel  v. 
Ketchum,  21  Ala.  257. 

20.  Under  the  Code,  (?  2405,)  if  the 
complaint  shows  a  substantial  cause 
of  action,  mere  formal  defects,  wdaich 
might  have  been  remedied  by  an 
amendment,  are  not  available  on  error, 
after  judgment  by  }u7  dicit.  Blount  v. 
McNeill,  29  Ala.  473  ;  Stewart  v.  Goode 
^-  Ulrick,  29  Ala.  476. 

21.  In  debt  on  a  foreign  judgment, 
it.  is  erroneous  to  render  judgment 
final  by  nil  dicit,  without  the  interven- 
tion of  a  jury,  for  the  amount  of  the 
judgment  with  eight  per  cent  interest. 
Clarke  v.  Pratt,  20  Ala.  470. 

22.  In  debt  on  an  administrator's 
bond,  it  is  erroneous  to  render  judg- 
ment final  by  nil  dicit,  without  the  in- 
tervention of  a  jury,  against  the  prin- 
cipal and  his  sureties.  Amason  v. 
Nash,  24  Ala.  279. 

^  3.  By  Confession. 

23.  When  the  defendant  contests 
only  a  portion  of  the  plaintiff's  de- 
mand, the  court  may  require  him,  on 
application  for  a  continuance,  to  con- 
fess judgment  for  the  sum  admitted  to 
be  due,  and  grant  a  continuance  as  to 
the  residue.  Gowen  ^'  Co.  v.  Jones,  20 
Ala.  128. 

24.  A  judgment  by  confession,  taken 
by  a  probate  judge,  in  vaction,  from 
a  party  charged  with  the  paternity  of 
a  bastard,  is  void.  Moore  v.  McGuire, 
26  Ala.  461.. 

II.  Certainty,  and  Other  Requisites. 

25.  A  judgment  of  the  supreme 
court,  awarding  ten  per  cent,  damages 
on  the  affirmance  of  a  judgment  of 
condemnation  rendered  on  a  trial  of  the 
right  of  property,  is,  as  to  the  dama- 
ges, void  for  uncertainty.  Hooks  v. 
Branch  Bank  at  Montgomery,  18  Ala. 
451. 

26.  A  judgment,  rendered  by  a  jus- 
tice of  tiie  peace,  "for  $37.30,  on  a 
note  due  25th  December,  1840,  bear- 
ing interest  from  that  date,  and  cost 
of  suit,"  is,  in  legal  effect,  a  judgment 
for  $37.30,  aiid  is  not  void  for  uncer- 
tainty.  Lightsey  v.  Harris,  20  Ala.  409 
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27.  A  judgment  nisi,  against  a  de- 
faulting garnishee,  "for  the  sum  of  -IpG.'} 
debt,  and  $26.76  damages,  with  inter- 
est thereon  from  the  2d  October,  1848," 
is  sufficiently  certain.  Drane  v.  King 
^  Deviit,  21  Ala.  556. 

28.  A  mere  memorandum  of  the 
clerk  of  a  foreign  court,  stating^iie 
amount  of  damages  assessed  by  the 
jmy,  and  adding  the  words,  "then 
judgment  for"  the  amount,  does  not 
constitute  a  judgment,  although  certi- 
fied, in  proper  form,  to  be  "a  true  and 
perfect  transcript  and  exemplification 
of  the  record."  Hinson  v.  Wall,  20 
Ala.  298. 

29.  A  judgment  against  the  defend- 
ant in  a  bastardy  proceeding,  requir- 
ing him  to  pay  into  the  probate  court, 
annually,  for  the  term  of  ten  years,  the 
sum  of  $50,  for  the  support,  mainte- 
nance and  education  of  the  child, 
though  not  in  favor  of  any  one  as 
plaintiff,  is  nevertheless  sufficient,  since 
the  statute  points  out  with  certainty 
who  is  plaintiff.  Seale  v.  McClanahan, 
21  Ala.  345. 

30.  A  judgment  in  such  proceeding, 
requiring  the  defendant  to  pay  "the 
sum  of  $40  annually  for  ten  years,  to- 
wit,  $40  now,  and  $40  every  year  for 
ten  years  afterwards,"  is  irregular  and 
erroneous  ;  but  the  latter  portion  will 
be  treated  as  a  clerical  misprision,  and 
amended  accordingly.  Wilson  v. 
Judge  of  Pike  County  Court,  18  Ala.  757. 

31.  A  decree  of  the  orphans'  court, 
which  does  not  designate  the  jier- 
son  in  whose  favor  it  is  rendered,  is 
void  for  uncertainty.  Turner  v.  Du- 
pree's  Adm'r,  19  Ala.  198;  Hughes  v. 
MiUkell,  19  Ala.  268  ;  Kyle  v.  Mays,  use 
of  Hatchett,  22  Alsi.  673;  Gilbreatk  v. 
Manning,  24  Ala.  418. 

32.  An  order  of  the  probate  court, 
made  on  the  application  of  two  coj 
executors,  for  the  allowance  to  each 
of  a  specified  sum,  as  annual  compen- 
sation for  his  services  in  the  manage- 
ment of  the  estate,  is  void  as  a  judg- 
ment.    Carver  v.  Hallett,  26  Ala.  722. 

33.  A  paper,  purporting  to  be  a  de- 
cree rendered  on  the  final  settlement 
of  an  estate,  signed  by  the  judge  of 
the  orphans'  court,  and  filed  among 
the  papers  of  the  cause,  with  the  en- 
dorsement thereon,  "Decree  in  Est.  of 
J.  H.  deceased,  filed  2d  Monday  April, 
1847,"  also  signed  by  the  judge,  is  not 


the  judgment  of  the  court  liritil  enter- 
ed of  record.  Jlnll  v.  Hudson,  20  AI?i. 
284  ;  Hudson  v.  Jfudson,  20  Ala.  364. 

34.  A  judgment  against  an  executor 
or  administrator,  as  garnishee,  at  the 
suit  of  a  judgment  creditor  of  a  legatee 
or  distributee,  must  be  rendered  in 
the  name  of  the  plaintiff  of  record, 
and  not  in  the  name  of  the  real  owner 
of  the  judgment;  yet,  where  the  affi- 
davit for  the  garnishment  is  properly 
made  by  the  real  owner,  and  the  origi- 
nal judgment  is  correctly  described, 
the  judgment  against  the  garnishee 
will  be  amended  on  error.  Jackson  v. 
Shipman,  28  Ala.  488. 

35.  On  application  for  a  rehearing 
at  law,  (Code,^§  2407-1 117,)  if  the  trial 
results  in  favor  of  the  petitioner,  the 
proper  judgment  is,  that  the  original 
judgment  be  vacated  ;  that  the  execu- 
tion issued  under  it  be  quashed  ;  that 
a  rehearing  be  granted  in  the  original 
action  ;  that  the  petitioner  be  let  in  to 
make  his  defense  to  that  action,  and 
that  he  recover  of  the  plaintiff"  in  that 
judgment  the  costs  which  have  ac-' 
crued  on  the  petition  for  rehearing. 
Pratt  ^  McKenzie  v.  Keils  ^  Sylvester, 
28, Ala.  390. 

36.  In  debt  on  bond  for  the  per- 
formance of  covenants,  the  judgment 
should  be  for  the  penalty,  with  nomi- 
nal damages  and  costs.  Garnett  v. 
Yoe,  17  Ala.  74. 

37.  In  detinue  of  several  slaves,  a 
judgment  in  favor  of  the  plaintiff"  for 
all  of  them  except  one,  as  to  whom 
the  judgment  entry  is  entirely  silent, 
is  a  judgment  in  favor  of  the  defend- 
ant for  that  one.  Wittick  v.  Traun, 
25  Ala.  317. 

38.  In  such  action,  if  the  jury  "find 
for  the  plaintiff",  and  assess  the  dama- 
ges at"  a  specified  sum  ;  and  thereupon 
judgment  is  rendered  in  his  favor, 
for  the  damages  and  costs  only, — there 
is  nothing  in  the  judgment  of  which 
the  defendant  can  complain.  Miller  v. 
Jones'  Adm'r,  29  Ala.  174. 

III.  Conclusiveness  and  Effect. 

1.  Against  Parties  and  Privies. 

39.  A  judgment  on  verdict  is  final 
and  conclusive  between  the  parties 
and  their  privies,  as  to  all  facts  nec- 
essarily or  actually  determined.     Wit- 
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tick  V.  Traitn,  25  Ala.   317;  Chamber- 
lain V.  Gail  lard,  26  Ala.  504. 

40.  It  is  equally  conclusive  upon 
one,  who,  though  no  party  to  the  re- 
cord, is  shown  by  parol  to  have  been, 
the  real  defendant  in  interest,  who 
emjjloyed  counsel  to  defend  it,  and 
set  up  his  own  title  through  his  bailee. 
Tarleton  ^'  Pollard  v.  Johnson,  25  Ala. 
300. 

41.  If  a  particular  matter,  as  to 
which  the  record  is  silent,  though  the 
issue  was  broad  enough  to  cover  it, 
actually  arose  and  was  determined,  it 
may  be  shown  by  parol.  Strothers 
Adm'r  v.  Butler,  17  Ala.  733  ;  Chamber- 
lain V.  Gail  lard,  26  Ala.  504. 

42.  The  recitals  of  the  record  im- 
port absolute  verity,  and  estop  the 
parties  from  disputing  their  correct- 
ness. Deslonde  cy  James  v.  Darrington's 
Heirs,  29  Ala.  92  ;  Beverly  v.  Stephens, 
17  Ala.  701. 

43.  A  judgment  is  conclusive  against 
the  defendant,  as  to  the  fact  that  the 
money  is  due  to  the  plaintiff  therein, 
aud  not  to  a  third  person.  Mervine 
V.  Parker,  18  Ala.  241. 

44.  In  case  for  wrongfully  and  ma- 
liciousl}-  suing  out  an  attachment,  the 
fact  that  judgment  was  rendered  for 
the  defendant  in  attachment  does  not 
estop  the  attaching  creditor  from 
proving  that  his  debt  was  actually 
due,     Marshall  v.  Betner,  17  Ala.  832. 

45.  Nor  is  such  judgment  conclusive, 
in  a  subsequent  action  on  the  bond, 
as  to  the  wrongful  suing  out  of  the 
writ,  when  it  does  not  appear  to  have 
been  rendered  on  verdict.  Sackett  ^• 
Shelton  v.  3IcCord,  23  Ala.  851. 

46.  But  a  judgment  on  a  trial  of 
the  right  of  property,  in  favor  of  the 
claimant,  is  conclusive  on  tha  attach- 
ing creditor,  in  a  subsequent  action 
by  the  claimant  for  damages,  that  the 
defendant  in  attachment  had  no  inter- 
est in  the  property.  Roberts  v.  Heim, 
27  Ala;  078. 

47.  In  an  action  on  an  injunction 
bond,  the  record  of  the'  chancery  suit, 
showing  the  dismissal  of  the  bill,  is 
admissible,  but  not  conclusive  evi- 
dence, as  to  the  vexatious  suing  out  of 
the  writ.  Garrett  If  Hill  v.  Logan,  19 
Ala.  344.     . 

48.  In  an  action  on  a  ne-exeat  or 
writ-of-scizure  bond,  the  record  of  the 
chancery  suit,  showing  the  dismissal 


of  the  bill  for  want  of  prosecution,  is 
presumptive,  but  not  conclusive  evi- 
dence, that  the  writ  was  wrongfully 
sued  out.  Zeigler  k  Hall  v.  David,  23 
Ala.  127. 

_  49.  In  case  for  a  malicious  prosecu- 
tion, the  judgment  of  the  magistrate, 
o^||ering  the  commitment  of  the  ac- 
cused, is  presumptive,  but  not  conclu- 
sive evidence,  on  the  question  of  pro- 
bable cause.  Ewing  v.  Sanford,  19 
Ala. 605. 

50.  Where  the  prosecution  was  for 
the  larceny  of  a  slave,  which  the  ac- 
cused afterwards  recovered  from  the 
prosecutor  in  an  action  at  law,  the 
record  of  that  suit  is  admissible  evi- 
dence for  the  plaintiff  in  case  for  a 
malicious  prosecution.  S.  C,  21  Ala. 
157. 

51.  Where  two  attachments,  sued 
out  between  the  same  parties,  are 
levied  on  the  same  property,  aud  a 
claim  is  interposed  in  each  case  by 
the  same  person,  a  judgment  in  one 
case,  finding  the  property  subject  to 
the  attachment,  is  conclusive  that  it  is 
also  subject  in  the  other.  Derrett  v. 
Alexander,  25  Ala.  265. 

52.  Where  a  deed  of  trust,  convey- 
ing both  real  and  personal  property, 
is  found  fraudulent  and  void  as  against 
creditors,  in  a  claim  suit  between  a 
purchaser  under  the  deed  and  a  judg- 
ment creditor  of  the  grantor,  the 
claimant  is  not  concluded  by  that 
verdict  and  judgment,  as  to  the  bona 
fides  of  the  deed,  in  a  subsequent  action 
of  ejectment  brought  against  him  by 
a  purchaser  at  sheriffs  sale  under  the 
same  judgment.  Crutchfield's  Heirs  v. 
Hudson,  23  Ala.  393. 

53.  A  recovery,  in  -assumpsit,  for 
the  hire  of  a  slave,  is  not  necessarily 
conclusive  as  to  the  question  of  owner- 
shij),  unless  that  question  actually 
arose  and  was  determined.  Chamber- 
lain V.  Gaillard,  26  Ala.  504. 

54.  A  judgment  in  detinue  is  con- 
clusive as  to  the  title  then  adjudicated, 
upon  a  person  who,  though  no  party 
to  the  record,  is  shown  by  parol  to 
have  been  the  real  defendant  in  the 
action.  Tarleton  Sf  Pollard  v.  Johnson, 
25  Ala.  300. 

55.  In  trespass  to  try  titles,  a  judg- 
ment for  plaintiff  is  conclusive  that 
damages  were  recovered  for  the  rents 
accruing  up  to  the  time  of  the  verdict ; 
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and  the  fact  that  tho  action  ^vixH 
brouglit  against  a  tenant,  wliose  term 
expired  before  the  rendition  of  the 
judgment,  makes  no  difference,  if  liis 
landlord  was  brought  in  as  a  jjart}'. 
Shumake  v.  N elm's  Adm'7',^i)  Ala.  12G. 

56.  A  recovery  in  ejectment  or 
trespass  to  try  titles  is  conclusive^  in 
a  subsequent  action  for  the  rents  and 
profits,  as  to  the  title  of  the  plaintiff's 
lessor,    lb. 

57.  But  it  is  only  conclusive  as  to 
the  term  laid  in  the  demise.  Doe  d. 
Kennedy's  Heirs  v.  Reynolds,  27  Ala. 
364. 

58.  On  motion  to  enter  satisfaction 
of  a  judgment,  or  to  supersede  an 
execution  on  it,  the  judgment  is  con- 
clusive as  to  all  defenses  existing  at 
the  time  of  its  -rendition.  Mervine  v. 
Parker,  18  Ala.  241  ;  Matthews  v.  Rob- 
inson, 20  Ala.  130. 

59.  A  recovery  in  trespass,  for  the 
taking  of  goods  of  which  plaintiff  was 
possessed  as  trustee,  is  a  bar  to  a  sub- 
sequent action  for  the  taking  of  other 
goods,  at  the  same  time  and  place,  of 
which  he  was  possessed  in  his  own 
right.     O'Neal  v.  Brown,  21  Ala.  482. 

60.  A  recovery  for  the  hire  of  a 
horse,  buggy  and  harness,  is  no  bar 
to  a  subsequent  action  for  damages  on 
account  of  injuries  done  to  the  buggy 
and  harness  while  in  the  defendant's 
possession.     Shaiu  v.  Beers,  25  Ala.  449. 

61.  A  recovery  in  detinue  is  a  bar 
to  another  action  founded  on  the  same 
title.  Patton  v.  Hamner,  28  Ala.  618  ; 
Wittick  V.  Traun,  25  Ala.  317  ;  Tarleton 
Ij-  Pollard  V.  Johnson,  25  Ala.  300. 

62.  A  recovery  in  trover,  without 
satisfaction,  is  no  bar  to  a  subsequent 
action  of  the  same  kind  against  one 
who  claims  under  the  defendant. 
Spivey  V.  3Iorris,  18  Ala.  254. 

63.  A  recovery  in  trover  for  the 
conversion  of  a  hired  slave,  with  sat- 
isfaction thereof,  is  a  bar  to  a  subse- 
quent action  to  recover  hire  for  the 
unexj)ired- portion  of  the  term,  when 
damages  were  assessed  for  the  slave's 
value  at  the  time  of  the  conversion. 
Smith  V.  Hooks,  19  Ala.  101. 

64.  Semble,  that  a  recovery  of  hire 
for  the  entire  term,  with  knowledge 
of  the  conversion  during  the  term, 
concludes  the  owner  from  afterwards 
bringing  trover  for  the  conversion. 
Moseleyv.  Wilkinson,  24  Ala.  411. 


65.  A  mere  recovery  in  trespass, 
witiiout  satisfaction,  is  no  bar  to 
atiothcr  action  against  a  co-trespasser. 
Bluiin  V.  Crocheron,  19  Ala.  C47 ;  S.  C, 
20  Ala-  320. 

GO.  The  adverse  decision  of  tbo 
court,  on  motion  to  liave  certain 
moneys  in  the  hands  of  the  slierifi'  ap- 
propriated to  the  satisfaction  of  plain- 
tiff's judgment,  is  a  bar  to  a  subse- 
quent action  of  assumpsit  against  the 
sheriff  for  the  money.  Laugdon  v. 
Raiford,  20  Ala.  532. 

67.  When  a  garnishee  discloses  tho 
fact  that  another  person  claims  to  be 
the  transferree  of  his  debt  to  the 
defendant  in  attachment,  and  such 
transferree,  upon  being  duly  notified, 
fails  to  appear  and  assert  his  right  to 
the  fund,  he  is  concluded  from  after- 
wards setting  up  any  claim  against 
the  garnishee.  Smoot  fy  Keldaun  v. 
Eslava,  23  Ala.  659. 

68.  In  assumpsit,  some  of  the  plain- 
tiff's claims  having  been  excluded  from 
the  jury  under  the  charge  of  tlie  court, 
he  thereupon  moved  for  a  new  trial ; 
on  which  motion  it  was  ordered,  "that 
a  new  trial  be  granted,  unless  the  de- 
fendants enter  into  an  agreement  of 
record,  that  upon  any  future  settle- 
ment in  chancery,  or  bill  filed  for  au 
account  between  said  parties,  or  any 
transaction  between  said  defendants 
and  H.  &  F.,  the  said  defendants  will 
not  plead  the  verdict  and  judgment  in 
said  cause,  nor  use  the  same  in  any 
manner  to  bar  .the  claim  of  said  plain- 
tiff or  H.  &  F.  for  an  account  and  set- 
tlement in  relation  to  said  claims,  all 
of  which  were  included  in  the  account 
produced  and  read  to  the  jury  by  the 
plaintiff  on  the  trial."  Thev  defendants 
having  consented  to  these  terms,  and 
the  motion  for  a  new  trial  having  been 
thereupon  overruled, — held,  that  the 
excluded  claims  were  exempted  from 
the  eiiect  of  the  judgment,  and  might 
be  used  as  a  set-ofl"  in  a  subsequent 
action  brought  by  defendants  against 
plaintiff.  Hoijt,  Ford  ^'  Robinson  v. 
Murphy,  23  Ala.  456. 

2.  Against  Strangers. 

69.  Recitals  in  a  judgment  or  de- 
cree are  not  competent  evidence 
against  a'  stranger  to  the  record. 
Rowland  v.  D,ay,  i 7  Ala.  6 SI. 
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70.  A  judgment  is  competent  evi- 
dence against  a  stranger  to  prove  the 
fact  and  time  of  its  rendition.  Harrell 
V.  Whitman,  20  Ala.  519  ;  Snodgrass  v. 
Branch  Bank  at  Decatur,  25  Ala.  161. 

71.  On  the  trial  of  an  issue  contest- 
ing the  answer  of  a  garnishee,  the 
record  of  a  judgment  recovered  against 
him  by  the  defendant,  subsequent  to 
the  service  of  the  garnishment,.is  ad- 
missible evidence  for  the  plaintiff,  to 
show  the  fact  and  time  of  its  rendition. 
Harrell  v.  Whitman,  20  Ala.  .519. 

72.  On  a  trial  of  the  right  of  prop- 
evtj  in  certain  slaves,  to  which  the 
claimant  derived  title  under  a  pur- 
chase from  the  defendant  in  executioai, 
and  which,  after  remaining  in  his  pos- 
session four  years  from  the  time  of 
the  alleged  sale,  were  afterwards 
found  again  in  the  defendant's  posses- 

'  fiion, — held,  that  a  transcript  of  a  de- 
cree, discharging  the  defendant  as  a 
bankrupt,  and  rendered  a  few  months 
before  the  slaves  were  found  in  his 
possession,  was  admissible  evidence 
for  the  plaintiff,  to  show  the  fact  and 
date  of  the  defendant's  discharge,  and 
the  period  intervening  between  that 
time  and  the  slaves'  return  to  his  pos- 
session. Snodgrass  v.  Branch  Bank  at 
Decatur,  25  Ala.  161. 

73.  The  record  of  a  judgment  re- 
covered against  the  defendant  in  exe- 
cution, subsequent  to  his  sale  to  the 
claimant,  is  not  competent  evidence 
against  the  the  latter,  to  prove  an  in- 
debtedness prior  to  its  rendition.     lb. 

74.  The  record  of  the  plaintiff's 
judgment  against  the  defendant  in 
execution  is  not  admissible  evidence 
against  the  plaintiff.  Taliaferro  v. 
Lane,  23  Ala.  369. 

75.  The  sheriff's  endorsement  on  the 
fi.  fa.  is  admissible  evidence  against 
the  claimant,  for  the  purpose  of  show- 
ing its  levy  on  the  slave  in  controver- 
sy. Thomas  v.  Henderson,  27  Ala. 
523. 

76.  A  record  is  not  evidence  of  any 
fact  which  can  only  be  inferred  from 
it  by  argument.     McCravey  v.  Remson, 

•      19  Ala.  430  ;  Miller  v.  Jones'  Adm'r,  29 
Ala.  174. 

77.  A  record  is  admissible  evidence 
against  an  attorney,  to  prove  notice 
to  him  of  the  plaintiff's  title  as  set  out 
in  the  declaration,  when  the  pleas 
were  filed   in  the   name   of  a  firm  of 


which  such   attorney  was   a  partner. 
Parsons  v.  Boyd,  20  Ala.  112. 

78.  A  judgment,  quashing  a  superse- 
deas of  an  execution,  is  not  conclusive 
upon  parties  who  assert  rights  under 
the  defendant  in  the  judgment,  ante- 
rior in  point  of  time  to  the  proceed- 
ings, when  it  does  not  appear  that  the 
merits  of  the  controversy  were  deter- 
mined. Hanson  ^  Moore  v.  Patterson, 
17  Ala.  738. 

79.  In  assumpsit,  to  recdver  the 
proceeds  of  a  note,  placed  by  plaintiff 
in  defendant's  hands  for  collection, 
(on  which  defendant  brought  suit  for 
his  own  use,  in  the  name  of  the  payee, 
and  recovered  judgment,  whereon  a 
fi.fa.  was  issued,  and  levied  on  certain 
personal  property,  which  was  pur- 
chased at  the  sheriff's  sale  hj  the  de- 
fendant,) the  sheriffs  return  on  the 
execution,  showing  the  amount  of  the 
proceeds  of  sale,  is  not  conclusive  on 
the  plaintiff.  Crow  v.  Hudson,  21  Ala, 
560. 

80.  A  recovery  against  the  principal, 
for  his  defalcations  as  secretary  of  an 
incorporated  company,  does  not  con- 
clude the  surety'  on  his  official  bond, 
either  as  to  the  fact  of  embezzlement, 
or  as  to  the  amount  embezzled.  Fire- 
men's Insurance  Co.  v.  McMillan,  29  Ala. 
147. 

81.  An  indictment  against  the  prin-. 
cipal  for  the  embezzlement,  drawn  up 
by  the  attorney  of  the  company,  and 
at  its  instance,  is  admissible  evidence 
for  the  surety,  in  connection  with 
proof  that  the  company  had  employed 
counsel  to  prosecute  the  principal 
under  it,  to  indentify  the  bills  and 
notes  therein  described,  as  the  subject- 
matter  to  which  the  implied  admission 
of  the  companj^  related  ;  and  an  in- 
dictment against  the  principal,  pre- 
pared and  prosecuted  in  like  manner, 
for  the  forgery  of  another  suretj^'s 
name  to  the  bond,  is  admissible  for  a 
similar  purpose,     lb. 

82.  A  judgment  against  a  garnishee 
is  not  binding  on  one,  claiming  by 
prior  transfer  from  the  defendant,  Avho 
was  not  made  a  party  to  the  proceed- 
ings. McClellan  v.  Young,  17  Ala. 
498. 

83.  A  judgment  against  the  hus- 
band alone  is  not  admissible  evidence 
against  the  wife,  in  a  suit  concerning 
her  separate    estate,  instituted  in  the 
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name  of  husband  and  wife.     Mickaa 
and  Wifev.  Wijait,  21  Ala.  bl3. 

IV.  Evidence. 

84.  The  contents  of  a  judgment  ren- 
dered by  a  justice  of  tlie  peace,  and 
the  proceedings  therewith  connected, 
cannot  be  proved  by  a  party's  parol 
admissions,  imtil  a  sufficient  predicate 
has  been  laid  for  the  introduction  of 
secondary  evidence.  TFare  v.  Rober- 
soii,  18  Ala.  105. 

85.  The  grant  of  administration, 
which  is  a  judicial  fact,  cannot  be 
proved  by  a  party's  admissions  on 
oath  in  another  case.  Shorter  v.  Ur- 
quhart,  28  Ala.  360. 

86.  A  transcript  of  a  foreign  judg- 
ment, if  properly  authenticated,  is  ad- 
missible evidence  here  ;  and  our 
courts  are  bound  to  presume  that  the 
foreign  court  had  jurisijlictiou  of  the 
subject-matter,  unless  the'  contrary 
appears,  Slaughter  v.  Cunningham,  2 A: 
Ala.  260  ;  Gunn  v.  Howell,  27  Ala.  663. 

87.  Such  transcript  is  not  properly 
authenticated,  unless  it  is  made  to  ap- 
pear, by  the  certificate  of  either  the 
judge  or  clerk,  that  the  county  in 
which  the  proceedings  were  had  was 
included  in  the  judicial  circuit  within 
which  the  jiidge  presided.  Elliott  v. 
McClelland,  17  Ala.  206. 

88.  A  certified  transcript  of  a  judg- 
ment is  only  presumptive  evidence  of 
the  judgment  itself,  and  does  not  pre- 
clude the  defendant  from  showing  its 
true  amount.  Pryor  v.  Beck,  21  Ala. 
393. 

89.  An  execution,  signed  by  the 
clerk,  but  not  certified  by  him,  is  not 
admissible  evidence  to  prove  the 
amount  of  a  judgment  for  costs.     lb. 

90.  The  original  papers  in  a  cause 
are  admissible  evidence,  when  it  does 
not  appear  that  the  final  record  has 
been  made 'up.  Barron  v.  Tart,  18 
Ala,  668  ;  Calvert  v.  Marlow,  18  Ala. 
67;  Beeson  v.  Wiley,  Banks  c^  Co.,  28 
Ala.  575. 

As  to  the  admissibility  of  parol  evi- 
dence, in  aid  of  a  record,-  vide  Evi- 
dence, 448-53,  p.  615. 

V.  Foreign. 

91.  A  transcript  of  a  foreign  judg- 
ment, whether  rendered  by  a  court  of 


general  or  of  limited  jurifidiction,  ia 
aiiniis.sible  evidence  here,  if  properly 
autlienticatod  ;  and  our  courts  are 
boiuid  to  presume,  until  the  contrary 
appears,  that  the  foreign  court  had 
jurisdiction  of  the  subject-matter. 
Slaughter  v.  Cunningham,  24  Ala.  260. 

92.  8iich  transcript  is  not  properly 
authenticated,  when  it  is  not  made  to 
appear,  by  the  certificate  of  eitlierthe 
judge  or  clerk,  that  the  county  in 
whicli  tiie  proceedings  were  liad  wa.s 
included  in  the  judicial  circuit  witliin 
which  the  judge  presided.  Elliott  v. 
McClelland,  17  Ala.  206. 

93.  Since  the  sentences  of  foreign 
courts  do  not  operate,  except  as  evi- 
dence, beyond  the  limits  of  their  juris- 
diction, the  probate  of  a  will  in  Cuba 
confers  no  authority  to  proceed  in 
this  State  for  the  recovery  of  a  legacy. 
Moore  v.  Lewis,  21  Ala.  580. 

94.  In  pleading  the  judgment  of  a 
sister  State,  to  which  the  constitution 
requires  "full  faith  and  credit"  to  be 
given,  it  is  not  necessary  to  set  out 
afiirmatively  the  facts  upon  which  de- 
pended the  power  and  authority  ot 
the  court  by  which  it  was  rendered. 
Gunn  V.  Hoivell,  27  Ala.  663. 

95.  A  mere  memorandum  of  the 
clerk  of  a  foreign  court,  stating  the 
amount  of  damages  assessed  by  the 
jury,  and  adding  the  words,  "then 
judgmeht  for"  the  amount,  will  not 
sustain  an  action  of  debt,  although 
properly  certified  to  be  "a  true  and 
perfect  transcript  and  exemplification 
of  the  record."  Hinson  v.  Wall,  20 
Ala.  298. 

96.  Ordinarily,  in  debt  on  a  foreign 
judgment,  a  plea,  averring  that  the 
defendant  was  without  the  jurisdiction 
of  the  court  and  had  no  notice,  must 
also  allege  that  he  did  appear  to  the 
action,  either  in  person,  or  by  attor- 
ney ;  but  this  rule  only  applies,  where 
the  record  shows  that  the  court  had 
jurisdiction  of  the  person  ;  and  where 
this  does  not  appear,  the  defendant 
may,  under  the  general  issue,  show 
that  the  court  had  no  jurisdiction. 
Foster  V.  Glazencr,'!!  Ala."391, 

97.  In  declaring  on  a  judgment  ren- 
dered by  a  justice  of  the  peace  in  a 
sister  State,  the  declaration  must  af- 
firmatively show  that  he  had  jurisdic- 
tion bv  force  of  a  local  statute.  Ellis 
V.  Wh!te^2o  Ala.  540. 


670 


JUDGMENTS. 


[Part  IY. 


98.  In  debt  on  a  foreign  judgment, 
it  is  erroneous  to  render  judgment 
final  by  nil  elicit,  without  the  interven- 
tion of  a  jury,  for  the  amount  of  the 
debt  with  eight  jier  cent,  interest. 
Clarice  v.  Pratt,  20  Ala.  470. 

99.  A  decree  of  divorce,  rendered 
on  publication  against  a  non-resident 
defendant,  is  an  exception  to  the  gen- 
eral rule,  which  allows  foreign  judg- 
ments to  be  avoided,  when  set  iip  in 
another  State,  if  the  court  had  no 
jurisdiction  of  the  defendant's  person 
and  there  was  no  appearance.  Thomp- 
son V.  The  State,  28  Ala.  12. 

VI.  Interest. 

100.  Interest  accruing  on  a  judg- 
ment subse'quent  to  its  rendition,  may 
be  col-lected  under  execution  issued 
thereon.  Ijams  ^  Carr  v.  Rice, 11  Ala. 
404. 

101.  A  judgment  or  decree  bears 
interest  from  the  time  of  its  rendition. 
Ijams  ^  Carr  v.  Rice,  17  Ala.  404  ;  Kyle 
V.  Mays,  use  of  Pond,  22  Ala.  693  ;  Bil- 
lingsley's  Adm'r  v.  Billingsley,  24  Ala. 
518. 

102.  In  debt  on  a  judgment  render- 
ed in  Mississippi,  it  is  erroneous  to 
render  judgment  final  by  nil  dicit, 
without  the  intervention  of  a  jury,  for 
the  amount  of  the  judgment  with  eight 
per  cent,  interest.  Clarke  v.  Pratt,  20 
Ala.  470. 

VII.  Lien; 

103.  A  judgment  creates  a  lien, 
from  the  time  of  its  rendition,  on  lands 
of  which  the  defendant  holds  the  legal 
title  ;  which  lien  must  prevail,  at  law, 
over  the  title  of  a  purchaser  who,  at 
the  date  of  the  judgment,  held  only  a 
bond  for  titles,  coupled  with  posses- 
sion, but  acquired  a  deed  from  the  de- 
fendant before  the  sale  by  the  sheriff. 
Sellers  ^  Cook  v.  Hayes,  17  Ala.  749. 

104.  Section  2456  of  the  Code,  which 
makes  a  judgment  a  lien  on  the  de- 
fendant's lands  only  from  the  time  of 
the  delivery  of  an  execution  to  the 
sheriff,  applies  to  judgments  rendered 
before  its  adoption.  Daily  v.  Burke, 
28  Ala.  328. 

105.  Tiie  lien  of  a  judgment  attaches 
to  lands  previously  conveyed  by  the 
defendant  by  deed  fraudulent  and  void 


against  creditors,  of  which  those  claim- 
ing linder  the  deed  are  chargeable 
with  notice.  Johnson  v.  Thweatt,  18 
Ala.  741. 

106.  If  a  lien  attaches  in  fa,vor  of  a 
judgment  creditor  before  notice  of  an 
unrecorded  deed  of  trust,  a  purchaser 
at  execution  sale  is  also  protected, 
although  he  may  have  had  notice  at 
the  time  of  his  purchase.  DeVendell 
V,  Doe  d.  Hamilton,  27  Ala.  156. 

107.  The  lien  of  a  judgment  in  an 
attachment  case,  where  the  attachment 
was  levied  on  the  defendant's  lands, 
relates  back  to  the  date  of  the  levy  of 
the  attachment,  and  is  entitled  to 
preference  over  an  execution  which 
was  levied  on  the  same  land  during 
the  intermediate  time.  Langdon  v. 
Raiford,  20  Ala.  532. 

108.  When  an  execution  is  levied 
on  lands,  and,  before  the  sale,  another 
execution  on  an  older  judgment  comes 
to  the  hands  of  the  sheriff,  the  latter 
is  entitled  to  the  proceeds  of  sale. 
Bagby  v.  Reeves,  20  Ala.  427. 

109.  The  lien  of  a  judgment,  which 
has  not  become  dormant,  is  not  lost 
or  impaired  by  laches  in  issuing  exe- 
cution. DeVendell  v.  Doe  d.  Hamilton, 
27  Ala.  156. 

110.  Judgments  rendered  in  the 
circuit  court  of  the  United  States 
create  a  lien  on  the  defendant's  lands 
within  the  State,  co-extensive  with 
the  lien  of  judgments  rendered  bj'the 
State  courts.  Pollard  v.  Cocke, 19  Ala. 
188.       .  _  ,  _ 

As  to  the  lien  of  an  execution  on 
the  defendant's  personal  property, 
vide  ExECUTio?r,  44-57,  p.  633. 

VIII.  Reversal. 

111.  The  reversal  of  a  judgment 
restores  the  parties  to  their  original 
rights,  as  if  the  judgment  had  never 
existed.  Simmons  v.  Price,  18  Ala. 
405 ;  S.  C,  21  Ala.  337  ;  Williams  v. 
Simmons,  22  Ala.  425  ;  Barringer  v. 
Burke,  21  Ala.  765  ;  Jones  v.  Dyer  and 
Wife,  20  Ala.  373  ;  Paulling  v.  Watson, 
26  Ala.  205. 

As  to  the  errors  for  which  a  judg- 
ment will  be  reversed,  vide  Error  and 
Appeal,  82-144,  pp.  568-71  ;  lb.  180- 
201,  pp.  574-5. 
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IX.  Eevivor. 

112.  A  SCI.  fa.  Vies  to  revive  a  judg- 
ment on  which  no  execution  has  issu- 
ed within  ten  years,  altliough  an 
execution  was  issued  witliin  a  year 
and  a  day.  Shackelford  v.  Miller,  18 
Ala.  675. 

113.  A  judgment,  rendered  by  a 
justice  of  the  peace  before  the  adop- 
tion of  the  Code,  may  bo  revived  by 
SCI.  fa.,  upon  proof  that  an  execution 
was  issued  on  it  within  a  year,  and 
returned  "no  property  found,"  and 
that  ten  years  have  since  elapsed' 
"Without  the  issue  of  another  execution. 
Shelley  v.  Graves,  29  Ala.  385. 

114.  The  purchaser  of  a  judgment, 
rendered  in  favor  of  the  Planters' 
and  Merchants'  Bank  of  Mobile  before 
the  surrender  of  its  charter,  and  after- 
wards sold  by  its  trustees  under  the 
act  of  1850,  is  not  required  to  re- 
vive it  by  sci.  fa.  JDeVendell  v.  Doe  d. 
Hamilton,  27  Ala.  156. 

115.  A  judgment  or  deft-ee  which 
is  void  for  uncertainty,  cannot  be  re- 
vived by  sci,  fa.  Turner  v.  Diipree,  19 
Ala.  198. 

116.  Whether  the  statute  requiring 
a  judgment  to  be  revived  by  sci.  fa., 
where  no  execution  was  issued  within 
a  year  and  a.day  after  its  rendition, 
applies  to  decrees  in  chancery,  qumre  ? 
The  State,  ex  rel.  Waring,  v.  Mayor  ^c. 
of  Mobile,  24  Ala.  701. 

117.  The  administrator  de  bonis  non 
is  the  i^roper  party  to  revive  a  judg- 
ment rendered  in  lavor  of  the  admin- 
isti'ator  in  chief  as  such.  Duncan  v: 
Hargrove,  18  Ala.  77. 

118.  The  objection  that  branch 
writs  of  sci.  fa.  canrkot  issue  against 
defendants  who  reside  in  different 
counties,  if  of  any  force,  is  not  availa- 
ble on  general  demurrer,     lb. 

11 9.  Where  the  judgment  sought  to 
be  revived  was  affirmed  in  the  supreme 
court,  it  is  not  necessary  to  aver  in 
the  sci.  fa.  that  the  judgment  of  afBrm- 
ance  was  certified  to  the  jDrimary 
court  ;  an  averment  that  the  judgment 
of  the  circuit  court  was  affirmed,  "as 
by  the  record  and  proceedings  thereon 
remaining  in  said  circuit  court  more 
fully  appears,"  is  sufficient  on  general 
demurrer.     lb. 

120.  In  a  sci.  fa.  to  revive  a  judg- 
ment for  costs  against  an  administra- 


tor, the  damages  having  been  paid, 
it  is  not  necessaFy  to  state  the  arnoiin.t 
of  the  costs,  if  tlic  judgment  is  othf;r- 
wisc  substantially  described.  Barron 
V.  Tart,  19  Ah.  78. 

121.  A  judgment  may  bo  rendered 
nunc  pro  tunc,  and  revived  by  sci.  fa., 
at  tlie  same  term  ;  and  a  notice  jyf  the 
motion  to  amend  may  be  inserted  in 
the  sci  fa.     Glaxs  v.  Glass,  24  Ala.  4C8. 

122.  On  sci.  fa.  to  revive  a  joint 
judgment  against  two  executors,  if 
one  is  a  non-resident,  his  name  may 
be  omitted  out  of  th'e  writ  ;  or,  if  he  is 
included  in  the  writ,-  but  not  served 
with  process,  a  discontinuance  may 
be  entered  as  to  him,  and  the  judg- 
ment revived  against  the  other.  Han- 
son V.  Jacks  and  Wife,  22  Ala.  549. 

123.  A  judgment,  sought  to  be  re- 
vived by  sci.  fa.,  cannot  be  impeached 
by  pleading  any  matter  going  behind 
it.     Duncan  v.  Hargrove,  22  Ala.  150. 

124.  Bankruptcy  is  a  good  plea  ; 
and  when  pleaded  "in  short  by  con- 
sent," the  appellate  court  will  presume 
that  it  was  well  pleaded.    Ih. 

125.  Where  the  sci.  fa.  seeks  to  re- 
vive a  judgment  of  the  circuit  court 
which  had  been  affirmed  on  error  in 
the  supreme  court,  the  statement  of 
the  former  judgment  is  mere  matter 
of  inducement ;  consequently,  a  plea 
denying  its  rendition  is  demurrable. 
lb. 

126.  A  plea  by  one  of  two  joint  de- 
fendants, averring  that  he  was  his  co- 
defendant's  surety  on  the  note  which 
was  the  foundation  of  the  suit ;  that 
his  co-defendant  carried  the  cause,  by 
writ  of  error,  to  the  supreme  court, 
where  the  judgment  was  affirmed ; 
that  an  execution  was  issued  on  this 
affirmed  judgment,  and  levied  on  his 
co-defendant's  property  ;  that  a  forth- 
coming bond  was  thereupon  executed, 
to  which  he  was  no  party,  and  which 
was  returned  forfeited. — is  demurra- 
ble for  vagueness  and  uncertainty, 
and  substantia"lly  defective.     lb. 

127.  So  is  a  plea  by  such  defend- 
ant, averring  that  an  execution  on  said 
affirmed  judgment  was  levied  on  prop- 
erty of  his  ^co-defendant  sufficient  to 
satisfv  it,  which  levy  was  unaccounted 
for.    'lb. 

128.  And  a  plea  averring,  further, 
that  said  property  was  sold  by  the 
sheriff,  and  the  proceeds  of  sale  went 
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into  his  hands  while  said  execution 
was  of  force,  and  was  wholly  unac- 
counted for.     lb. 

129.  If  the  court  rules  adversely  to 
the  plaintiff  on  the  pleadings,  he  may 
except  to  its  decision,  and  take  a  noiv 
suit  under  the  act  of  1846.     lb. 

130.  On  the  revival  of  a  judgment 
against  an  executor,  costs  may  be 
awarded  against  him.  Han.ion  v.  Jacks 
and  frZ/'e,  22Ala.649. 

X.  Satisfactiox. 

131.  The  acceptance  of  a  note,  from 
either  the  defendant  or  a  stranger, 
may  be  a  satisfaction  and  extinguish- 
ment of  a  judgment.  Brewer  v.  Branch 
Bank  at  Montgomery,  24  Ala.  439. 

132.  The  payment  of  an  execution 
by  the  sheriff  is  a  satisfaction  of  the 
judgment,  if  the  parties  so  elect  to 
treat  it,  although  no  endorsement  or 
return  of  satisfaction  is  made  or  en- 
tered ;  but  not  otherwise.  Mooney  ^ 
Black  V.  Barker,  18  Ala.  708;  Foe  v. 
horrah,  20  Ala.  288  ;  Houston  v.  Crutch- 
fielcVs  Adm'r,  22  Ala.  76. 

133.  The  payment  by  the  sheriff  of 
a  judgment  recovered  against  himself, 
for  failing  to  make  the  monej'  on  an 
execution,  is  not  a  satisfaction  of  the 
original  judgment,  unless  the  defend- 
ant adopts  and  so  treats  it.  Foe  v. 
Dorrah,  20  Ala.  288. 

134.  The  payment  by  a  stranger  of 
a  judgment  rendered  against  the  sur- 
viving partners  on  a  firm  debt,  with 
raonej'  furnished  by  one  of  the  de- 
fendants and  the  executor  of  the  de- 
ceased partner,  is  a  satisfaction  of  the 
judgment.  Hogan  v.  Reynolds,  21  Ala.  .56. 

135.  If  the  shefiflf  sells  land  under 
execution,  and  executes  a  deed  to  the 
purchaser,  without  having  received 
the  purchase-money,  the  execution  is 
satisfied  to  the  extent  of  the  sum  bid, 
luiless  the  sale  is  set  aside.  3Ioore  v. 
Barclay,  18  A]a..  672. 

136.  A  levy  and  sale  of  property 
which  is  subject  to  the  execution  is, 
pro  tanto,  a  satisfaction  ;  but,  if  the 
property  is  not  in  fact  subject,  and_ 
the  proceeds  of  sale  are  claimed  by 
the  partj"-  having  the  better  legal  right 
to  it,  it  is  no  satisfaction.  Niolin  v. 
Hamner,  22  Ala.  578. 

137.  At  common  law,  a  judgment 
was  presumed  satisfied  after  the  lapse 


of  twenty  years.  Rhodes  v.  Turner 
and  Wife,  21  Ala.  210. 

138.  A  judgment  rendered  by  a 
justice  of  the  joeace  before  the  adop- 
tion of  the  Code,  iipon  which  an  ex- 
ecution was  issued  within  a  year,  and 
returned  "no  property  found,"  is  not 
j)resnmed  satisfied  after  the  lapse  of 
more  than  ten  years  without  the  issue 
of  another  execution.  Shelley  v. 
Graves,  29  Ala.  385. 

139.  When  the  defendant  in  a  judg- 
ment is  summoned  by  garnishment 
as  the  debtor  of  his  judgment  credit- 
or, and  pays  the  amount  of  the  judg- 
ment to  the  attaching  creditor,  he 
may  avail  himself  of  the  payment  by 
motion  to  enter  satisfaction  of  the 
judgment  against  him.  Hagadon  v. 
Campbell,  24  Ala.  375. 

140.  On  motion  to  enter  satisfaction 
of  a  judgment,  whether  the  alleged 
satisfaction  appears  b}'  the  sheriff's 
return  or  otherwise,  the  plaintiff  is 
entitled  to  notice.   McKissack  v.  Davis, 

18  Ala.  315. 

141.  When  the  record  shows  that 
the  plaintiff  was  a  party  to  the  pro- 
ceedings, he  cannot  assign  for  error 
his  want  of  notice.  Branch  Bank  at 
Mobile  V.  Coleman,  20  Ala.  140. 

142.  A  motion  to  enter  satisfaction, 
or  proceeding  bj-  petition  and  super- 
sedeas, is  a  substitute  for  the  ancient 
writ  of  audita  querela.  Dunlapv.  Clem- 
ents, 18  Ala.  778  ;  Bower  v.  Salimarsh, 

19  Ala.  274 ;  Bruce  v.  Barnes,  20  Ala. 
219  ;  Branch  Bank  at  Mobile  v.  Cole- 
man, 20  Ala.  140  ;  Matthews  v.  Robinson, 

20  Ala.  130. 

143.  An  equitable  satisfaction  of  the 
judgment  may  be  presented  in  this 
manner.  Branch  Bank  at  Mobile  v. 
Coleman,  20  Ala.  140. 

144.  But  matters  which  go  behind 
the  judgment  cannot  be  inquired  into. 
Mervine  v.  Barker,  18  Ala.  241  ;  31ar- 
shall  V.  Caudler,  21  Ala.  490  ;  3Iatthews 
V.  Robinson,  20  Ala.  130. 

145.  Therefore,  if  the  petition  fpr  a 
supersedeas  sets  up  matters  which  go 
behind  the  judgment,  it  is  demurrable. 
Marshall  v.  Caudler,  21  Ala.  490. 

146.  If  it  alleges  that  the  judgment 
"is  satisfied,"  it  is  suflicient  on  demur- 
rer.    Rice  V.  Dillahunty,  20  Ala.  399. 

147.  The  petition  may  be  verified 
by  the  oath  of  an  agent.  Branch  Bank 
at  Mobile  v.  Coleman,  20  Ala.  140. 
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148.  It  may  be  amended,  after  de 
murrer  sustained  to  the  original,  pro- 
vided the  amendment  does  not  make 
an  entirely  new  case.  Pear  sail  v.  Mc- 
Cartney, 28  Ala.  110. 

149.  When  issue  is  joined  on  the 
facts  stated  in  the  petition,  it  may  be 
submitted  to  a  jury  for  decision. 
Branch  Bank  at  Mobile  v.  Coleman.,  20 
Ala.  140. 

150.  In  such  case,  neither  the  affi- 
davits of  the  parties,  nor  tlie  deposi- 
tions of  incompetent  witnesses,  are 
admissible.  Bower  v.  Saltmarsh,  19 
Ala.  274. 

151.  Either  party  has  a  right  to  de- 
mand a  trial  by  jury,  and  to  cross- 
examine  all  witnesses  offered  against 
him.    Bruce  v.  Barnes,  20  Ala.  219. 

152.  The  petitioner  is  entitled  to 
the  opening  and  conclusion  of  the  ar- 
gument. Pearsall  v.  McCartney,  28 
Ala.  110. 

153.  The  successful  party  is  entitled 
to  recover  his  costs.  Ijams  ^  Carr  v. 
Rice,  17  Ala.  404. 

XI.  Transfer. 

154.  An  assignment  of  a  judgment 
is  not  required  to  be  under  seal.  Bec- 
tonv.  Ferguson,  22  Ala.  599. 

155.  A  judgment  against  the  sur- 
viving partners  of  a  firm,  which  has 
been  paid  and  satisfied  by  a  stranger, 
with  money  furnished  to  him  for  that 
purpose  by  one  of  the  defendants  and 
the  executor  of  the  deceased  partner, 
cannot  be  assigned  to  him,  and  thus 
kept  alive,  for  the  purpose  of  enforc- 
ing its  collection  from  the  other  de- 
fendant. Hogan  V.  Reynolds,  21  Ala. 
56. 

156.  The  transfer  of  a  judgment, 
upon  condition  that  the  transferree 
"was  to  pay  for  it  if  he  could  make 
anything  out  of  it,"  does  not  constitute 
him  "the  party  really  interested"  in  it, 
(Code,  I  2765.)  nor  enable  him  to  sue 
on  it  before  a  justice  of  the  peace. 
Fike  V.  Bright,  28  Ala.  332. 

.\         XII.  Validity. 

1.  As  Affected  by  Incompetency  of  Judge. 

157.  The  general  rule,  holding  it  ir- 
regular and   improper  for  a  judge  to 

-try  any  cause  in  which   he   has   such 
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an  interest  as  would  disqualify  him  as 
a  witness,  docs  not  apply  to  orders 
p>n-ely  formal  in  their  character,  and 
it  is  doubtful  whether  it  extends  to  a 
case  in  which  no  other  judge  could 
try  and  determine  the  cause.  Ileydenr 
feldt  V.  Towns,  21  Ala.  423. 

158.  If  the  judge  is  deprived  of  au- 
thority to  act  by  statutory  inhibition, 
the  proceedings  had  before  him  are 
void  ;  otherwise,  they  are  voidable 
only,  and  valid  until  avoided,     lb. 

159.  The  auditing  of  claims  agairist 
an  insolvent  estate,  by  commissioners 
appointed  by  a  county-court  judge 
who  is  a  creditor  of  the  estate,  is  void- 
able only,  and  not  void.     lb. 

160.  A  probate  judge,  who,  before 
his  appointment  as  such,  became  sure- 
ty on  a  recognizance  taken  from  a 
party  charged  with  the  paternity  of  a 
bastard,  is  incompetent  from  interest 
to  preside  on  the  trial  of  the  cause  : 
and  any  proceeedings  therein,  had  be- 
fore him,  are  void.  The  State,  ex  rel. 
Claunch  v.  Castleberry,  23  Ala.  85. 

2.  As  Affected  by  Want  of  Jurisdiction. 

161.  A  judgment  rendered  against 
a  man  after  his  death,  is  a  nullity. 
Swink's  Adm'r  v.  Snodgrass,  17  Ala. 
653. 

162.  The  orders  of  a  court  act- 
ing without  authority,  are  nullities, 
and  may  be  collaterally  impeached. 
Wightman  v.  Karsntr,  20  Ala.  446  ; 
Rood  V.  Eslava,  17  Ala.  430;  Fields  v. 
Walker,  23  Ala.  155. 

163.  A  judgment  or  decree  which, 
on  its  face,  shows  a  want  of  jurisdic- 
tion of  either  the  parties  or  the  sub- 
ject-matter, is  not  voidable  only,  but 
absolutely  void.  Lamar  v.  Comm'rs 
Court  of  Marshall  Co.,  21  Ala.  772. 

164.  A  judgment  by  default  in  an 
attachment  case,  predicated  on  a  void 
original  attachment,  is  also  void  for 
want  of  iurisdiction.  Flash,  Harticell 
cj-  Co.  V.Paul,  Cook  ,y  Co.,  29  Ala.  141. 

165.  If  the  judgment  against  the 
defendant  in  attachment  is  void  lor 
want  of  jiu-isdiction.  the  judgment 
against  a  garnishee  is  also  invalid. 
3Iattheu'S,  Finley  if  Co.  v.  Sands  i^  Co., 
29  Ala.  136  ;  Flash,  Hartu-ell  ^-  Co.  v. 
Paul,  Cook  if  Co.,  29  Ala.  141. 

166.  A  judgment  final  by  default 
against  a  garnishee,  without  a  previ- 
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ous  judgment  nisi,  though  irregular 
and  erroneous,  is  not  void.  Gilder- 
sleeve  V.  Caraway,  19  Ala.  246. 

167.  A  judgment,  rendered  by  a 
justice  of  the  peace,  cannot  be  collat- 
erally impeached,  by  proof  that  the 
warrant  was  not  served  on  one  of  the 
defendants.  Lightsey  v.  Harris,  20  Ala. 
409. 

168.  In  an  action  on  a  foreign  judg- 
ment, where  the  record  does  not  show 
that  the  court  had  jurisdiction  of  the 
defendant's  person,  the  want  of  juris- 
diction may  be  shown  under  the  gen- 
eral issue  ;  but,  where  the  record 
shows  that  the  court  had  jurisdiction, 
the  defendant  must  specially  plead 
the  want  of  service  or  notice,  and  his 
plea  must  allege  that  he  did  not  ap- 
pear to  the  action.  Foster  v.  Glazener, 
27  Ala.   391. 

169.  A  summary  judgment,  rendered 
in  Georgia,  under  the  statute  authoriz- 
ing the  superior  court  to  establish 
copies  of  lost  papers,  held  void  for 
■want  of  jurisdiction  of  the  person, 
because  the  record  did  not  show  the 
statute  authorizing  the  court  to  pro- 
ceed without  notice  to  the  defendant. 
lb. 

170.  When  a  transcript  of  a  judg- 
ment of  a  sister  State  is  properly  au- 
thenticated, our  courts  are  boimd  to 
presume  that  the  foreign  court  had 
jurisdiction  of  the  subject-matter,  un- 
til the  contrary  affirmatively  appears. 
Slaughter  v.  Cunningham,  24  Ala.  260  ; 
Guiin  V.  Hoivell,  27  Ala.  663. 

XIII.  Actions  on  Judgments. 

171.  Debt  lies  on  a  judgment  after 
the  expiration  of  a  year  and  a  day, 
although  an  execution  may  legally 
issue  on  it.  Kingsland  ^  Co.  v.  For- 
rest, 18  Ala.  519. 

172.  A  mere  memorandum  of  the 
clerk  of  a  foreign  court,  stating  the 
amount  of  damages  assessed  by  the 
jury,  and  adding  the  words,  "then 
judgment  for"  the  amount  so  found, 
will  not  sustain  an  action  of  debt,  al- 
though duly  certified  to  be  "a  true  and 
perfect  exemplification  of  the  record." 
Hir.^on  v.  Wall,  20  Ala.  298. 

173.  An  order  of  the  probate  court, 
made  on  the  application  of  two  co- 
executors,  for  tiie  allowance  to  each 
of  a  specified  sum  as  annual  compensa- 


tion for  his  services,  will  not  support 
an  action  at  law  in  favor  of  either  of 
them,  or  his  assignee,  against  the  oth- 
er.    Carver  v-.  Hallett,  26  Ala.  722. 

174.  In  an  action  on  a  judgment 
rendered  b}'  a  justice  of  the  peace  in 
another  State,  the  declaration  must 
affirmatively  show  that  the  justice  had 
jurisdiction  by  force  of  a  local  statute. 
Ellis  V.  White,  25  Ala.  540. 

175.  In  pleading  the  judgment  of  a 
sister  State,  to  which  the  constitutioa 
requires  "full  faith  and  credit"  to  be 
given,  it  is  not  necessary  to  set  out 
affii-matively  the  facts  upon  which  de- 
pended the  power  and  authority  of 
the  court  by  which  it  was  rendered. 
Gunn  V.  Howell,  17  Ala.  663. 

176.  Ordinarily,  in  debt  on  a  foreign 
judgment,  a  plea,  averring  that  the 
defendant  was  without  the  jurisdiction 
of  the  courts  and  had  no  notice,  must 
also  allege  that  he  did  not  appear  to  the 
action,  either  in  person,  or  by  attor- 
ney ;  but  this  rule  only  applies,  where 
the  record  shows  that  the  court  had 
jurisdiction  of  the  person  ;  and  where 
this  does  not  appear,  the  defendat 
may,  under  the  general  issue,  show 
that  the  court  had  no  jurisdiction. 
Foster  v.  Glazener,  27  Ala.  391. 

177.  In  an  action  on  a  justice's  judg- 
ment, the  defendant  cannot  be  permit- 
ted to  show  that  he  was  not  served 
with  process.  Lightsey  v.  Harris,  20 
Ala.  409. 

178.  In  debt  on  a  foreign  judgment, 
it  is  erroneous  to  render  judgment 
final  by  nil  dicit,  without  the  interven- 
tion of  a  jury,  for  the  amount  of  the 
debt  with  eight  per  cent,  interest. 
Clarke  v.  Pratt,  20  Ala. .470. 


JURISDICTION^. 

1.  To  sustain  the  judgment  of  an  in- 
ferior court,  its  record  must  affirma- 
tivelj'  show  every  fact  necessary  to 
support  its  jurisdiction.  Comm'rs' 
Court  of  Talladega  Co.  v.  Thompson,  18 
Ala.  694  ;  Long  v.  Cornm'rs'  Court  of 
Butler  Co.,  18  Ala.  482;  Wilson  v. 
Judge  of  Pike  County  Court,  18  Ala. 
757  ;  Wightman  v.  Karsner,  20  Ala. 
446  ;  Lamar  v.  Comm'rs'  Court  of  Mar- 
shall Co.,  21  Ala.  772  ;  Molett  v.  Kcenan, 
22  Ala.  484 ;  Com?n'rs'  Court  of  Russell 
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Co.  V.  Tarver,  25  Ala.  480  ;  Keennn  v. 
Comm'rs'  Court  of  Dallas  Co.,  2G  Ala. 
568;  Owen  v.  Jordan,  27  Ala.  G08 ; 
Wyatt's  Adm'r  v.  Rambo,  29  Ala.  .510. 

2.  The  same  rule  applies  to  courts 
of  general  jurisdiction,  in  the  exercise 
of  special,  statutory  powers.  Fon- 
ter  V.  Glazener,  27  Ala.  391  ;  Gmin  v. 
Howell,  27  Ala.  663  ;  Wyatt's  Adm'r  v. 
Rambo,  29  Ala.  510. 

3.  When  a  court  of  limited  jurisdic- 
tion is  charged  by  statute  with  the 
ascertainment  of  a  preliminary  juris- 
dictional fact,  the  record  must  either 
show  the  actual  existence  of  that  fact, 
or  that  the  court  determined  its  ex- 
istence. Harnner  v.  Mason,  24  Ala. 
480;  Gunn  v.  Howell,  27  Ala.  663; 
Wyatt's  Adm'r  v.  Rambo,  29  Ala.  510  ; 
Williams  v.  Tlu  State,  29  Ala.  9. 

4.  If  the  record  shows  that  the  ex- 
istence of  such  jurisdictional  fact  was 
judicially  ascertained,  it  cannot  be 
collaterally  impeached  on  the  ground 
that  the  fact  did  not  exist.     lb. 

5.  But  the  existence  of  that  fact,  or 
the  judicial  ascertainment  of  its  exist- 
ence, cannot  be  inferred  from  the  mere 
exercise  of  jurisdiction.  Wyatt's 
Adm'r  v.  Rambo,  29  Ala.  510.  (Over- 
ruling Wyatt's  Ad^n'r  v.  Steeh,  26  Ala. 
639.) 

6.  A  transcript  of  a  judgment  ren- 
dered in  a  sister  State,  if  properly 
authenticated,  is  presumptive  evi- 
dence that  the  court  had  jurisdiction 
of  the  subject-matter.  Slaughter  v. 
Cunningham,  24  Ala,  260 ;  Gunn  v. 
Howell,  27  Ala.  663. 

7.  But,  if  such  judgment  was  ren- 
dered- withoiit  notice  to  the  defendant, 
and  there  was  no  appearance,  the 
statute  authorizing  the  proceeding 
must  be  afSrmatively  shown,  or  the 
judgment  will  be  held  void  for  want  of 
jurisdiction.  Foster  v.  Glazener,  27 
/.la.  391. 

8.  In  an  action  on  a  foreign  judg- 
ment, where  the  record  does  not  show 
that  the  court  had  jurisdiction  of  the 
defendant's  person,  the  want  of  .juris- 
diction may  be  shown  under  the  gen- 
eral issue  ;  otherwise,  it  must  be 
specially  pleaded,  and  the.  plea  must 
also  aver  that  there  was  no  appear- 
ance,    lb. 

9.  In  an  action  brought  by_  an  ad- 
ministrator as  such,  a  plea  in  bar, 
averring   facts   which  show  that  his 


letters  are  void  for  want  of  jurisdic- 
tion in  the  court  Ity  which  they  were 
iftBued,  is  good.  Miller  v.  Jones'  Adm'r, 
26  Ala.  247. 

10.  A  decree  of  divorce,  rendered 
on  publication  against  a  non-resident 
defendant,  is  an  exception  to  tiie  gen- 
eral rule,  which  allows  foreign  judg- 
ments or  decrees,  when  songlit  to  be 
enforced  or  set  up  in  another  State, 
to  be  impeached  for  want  of  jurisdic- 
tion of  the  person.  Thompson  v.  Tk'e 
State,  28  Ala.  12. 

11.  A  judgment  which  is  void  for 
want  of  jurisdiction,  is  a  mere  nullity, 
and  may  be  collaterally  impeached. 
Lamar  v.  Comm'rs'  Coy,rt  of  Marshall 
Co.,  21  Ala.  772  ;  Wightmanv.  Karsner, 
20  Ala.  446  ;  Fields  v.  Walker,  23  Ala. 
155  ;  Rood  v.Eslava,  17  Ala.  430. 

12.  When  the  court  has  no  jurisdic- 
tion of  the  subject-matter,  apjiearance 
and  consent  cannot  confer  jurisdiction. 
Rood  V.  Eslava,  11  Ala,.  430;  Winn  v. 
Free'le,  19  Ala.  171  ;  Benford  v.  Dan- 
iels, 20  Ala.  445  ;  Harrison  ^  Saunders 
V.  Harrison,  20  Ala.  629  :  Jeffries  v. 
Harbin,  20  Ala.  387  ;  Fields  v.  Walker, 
23  Ala.  155. 

13.  A  fortiori,  mispleading  cannot 
confer  jurisdiction.  Jeffries  v.  Harbin, 
20  Ala.  387  ;  Crabtree  v.  Cliatt,  22  Ala. 
181  ;  Howard  v.  Ingersoll.  23  Ala.  673  ; 
Comm'rs'  Covrt  of  Talladega  Co.  v. 
Thompson,  18  Ala.  694. 

14.  But,  where  the  court  has  juris- 
diction of  the  subject-matter,  the  ap- 
pearance of  the  defendant,  without 
objection,  gives  it  jurisdiction  of  his 
person.  Harrison  if  Saunders  v.  Har- 
rison, 20  Ala.  629  ;  Hitter  v.  Eastland, 

22  Ala.  688  ;  Wallcer  v.  Chapman.  22 
Ala.  116  ;  Stanley  v.  Bank   of  Mobile, 

23  Ala.  652  ;  Lampley  v.  Beavers,  25 
Ala.  534  ;  Gager  v.  Doe  d.  Gordon.  29 
Ala.  341. 

15.  The  courts  of  this  State  have  no 
jurisdiction  of  an  action  to  recover 
damages  for  overflowing  a  mill  situa- 
ted in  an  adjoinins;  State.  Hoirard  v. 
Ingersoll,  17  Ala.  780  ;  S.  C.  23  Ala.  673. 

As  to  the  jurisdiction  of  the  circuit 
court,  supreme  court,  city  court  of 
j\[obile,  and  commissioners'  court,  see 
those  titles,  respectively,  on  pages 
510-12. 

As  to  thejurisdictiou  of  the  probate, 
or  orphaus'  court,  see  Jcrisdictiox, 
p.  182. 
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As  to  the  jurisdiction  of  justices  of 
the  peace,  see  tliat  title,  p.  676. 

As  to  the  jurisdiction  of  the  several 
courts  in  criminal  cases,  see  Jurisdic- 
tion, p.  81. 


JURORS  AND  JURY. 

1.  On  the  trial  of  a  motion  to  enter 
satisfaction  of  a  judgment,  either  par- 
ty is  entitled  to  demand  a  trial  by 
jury.     Bruce  v.  Barnes,  20  Ala.  219. 

2.  In  a  proceeding  before  the  com- 
missioners' court,  for  the  establish- 
ment of  a  road,  if  a  party  wishes  to 
challenge  jurors,  the  challenges  must 
be  made  before  the  jury  are  sworn 
and  enter  on  their  duties.  Molett  v. 
Keenan,  22  Ala.  484. 

As  to  the  constitutional  right  of 
trial  bj^  jury,  see  Constitutional  Law, 
XI,  p.  485. 


JUSTICE  OF  THE  PEACE. 

I.  Jurisdiction. 

II.  Appeal,  and  Certiorari, 

1.  When  Appeal  or  Certiorari  Lies. 

2.  Bond,  and  Notice. 

3.  Pleadings,    Practice,    and    Evi- 
dence. 

4.  Judgment,  and  Costs. 

HI.  Sureties. 

See,  also,  same  title  in  Part  I.  p.  86. 


I.  Jurisdiction. 

1.  At  common  law,  a  justice  of  the 
peace  had  no  civil  jurisdiction,  and 
his  court  was  not  a  court  of  record. 
Ellis  V.  White.  25  Ala.  540. 

2.  In  this  State,  a  justice  has  no 
jurisdiction  of  purely  equitable  de- 
mands for  over  twenty  and  less  than 
fifty  dollars.  Hall  v:  Cannfe  and  Wife, 
22  Ala.  650. 

3.  His  jurisdiction,  in  civil  cases,  is 
limited  to  fifty  dollars.  Crabtree  v. 
Cliatt,  22  Ala.  181  ;  Rose  v.  Thompson, 
17  Ala.  629  ;  Hendersonv.  Plumb  ^  Rob- 


bins,  18  Ala.  74 ;  Vaughan  v.  Robinsonr 

20  Ala.  229. 

4.  If  the  plaintiffs  demand  is  over 
fifty  dollars,  he  may  bring  it  within 
the  jurisdiction  of  the  justice,  by  re- 
leasing the  excess,  or  entering  a  credit 
for  it,  at  or  before  the  rendition  of 
judgment.  Henderson  v.  Plumb  ^  Rob- 
bins,  18  Ala.  74  ;  Crabtree  v.  Cliatt,  22 
Ala.  181. 

5.  The  jurisdiction  of  the  justice  is 
to  be  determined,  in  the  appellate 
court,  not  by  the  amount  of  the  re- 
covery, but  by  the  amount  legally  due, 
or  actually  claimed,  at  the  time  the 
judgment  was  rendered.  Crabtree  v. 
Cliatt,  22  Ala.  181.  (Correcting  Rose 
V.  Thompson,  17  Ala.  629.) 

6.  Prior  to  the  act  of  1836,  justices 
of  the  peace  had  no  admiralty  juris- 
diction. Schooner  Louisiana  v.  Fetty- 
place,  Goodman  fy  Co.,  21  Ala.  286. 

7.  The  act  of  1841,  which  was  de- 
signed to  remove  all  doubts  as  to  the 
construction  of  the  act  of  1836,  con- 
fers upon  them,  where  the  sum  claim- 
ed is  less  than  fifty  dollars,  the  same 
jurisdiction  that  the  former  act  gave 
to  the  circuit  and  county  courts  where 
the  sum  claimed  was  over  that  amount ; 
which  jurisdiction  is  limited  to  de- 
mands which  arise  from  "furnishing 
materials,  labor  or  stores,  for  the  use 
of  any  steamboat  or  other  water-craft," 
and  does  not  embrace  debts  or  de- 
mands for  dockage.    lb. 

8.  A  justice  has  no  jurisdiction  of 
an  action  against  the  commissioners 
of  the  sixteenth  section  fund,  for  a  re- 
fusal on  their  part  to  pay  over  to  a 
legal  voter  of  the  township  his  pro- 
portionate share  of  the  fund.  Jeffries 
V.  Harbin,  20  Ala.  387. 

9.  Nor  to  render  judgment  for  costs 
against  the  defendant  in  the  prelimi- 
nary proceedings  had  before  him  on 
a  charge  of  felony.    Sasnett  v.  Weathers^ 

21  Ala.  673. 

10.  Nor  to  issue  an  attachment 
against  a  domestic  executor  or  ad- 
ministrator, whose  testator  or  intest- 
ate was  a  resident  of  this  State  at  the 
time  of  his  death,  Taliaferro  v.  Lane, 
23  Ala.  369. 

11.  A  single  justice  has  jurisdiction 
to  act  on  an  application  by  an  insol- 
vent debtor,  in  custody  under  bail 
process,  for  a  discharge  from  custody. 
Hatckisson  v.  Governor,  23  Ala.  809. 
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(Overruling  Morrow  ^  Nelson  v.  Wea- 
ver ^  Frow,  8  Ala.  205.) 

12.  Under  the  Code,  a  justice  has 
authority,  in  cases  of  emergency,  to 
appoint  a  special  constable  ;  and  he 
must  himself  judge  of  the  emergency. 
Noles  V.  The  State,  24  Ala.  672. 

13.  A  justice  has  no  jurisdiction  of 
a  complaint  under  the  bastardy  act, 
unless  the  mother  of  the  child  is  a 
single  woman,  and  is  pregnant,  or  has 
been  delivered,  in  the  county  in  which 
the  justice  acts  ;  but,  if  the  complaint 
■does  not  state  these  facts,  he  may  de- 
termine their  existence  from  other 
evidence,  and  should  then  state  them 
in  his  warrant,  so  that  his  jurisdiction 
may  appear  on  the  face  of  his  pro- 
ceedings. Williams  v.  The  State,  29 
Ala.  9. 

As  to  pleas  to  the  jurisdiction,  and 
other  modes  of  taking  advantage  of 
the  want  of  jurisdiction,  vide  infra, 
41-44. 

II.  Appeal,  and  Certiorari. 

1.  When  Appeal  or  Certiorari  Lies. 

14.  A  certiorari  from  the  county 
court  does  not  lie,  to  remove  proceed- 
ings had  before  a  justice  in  an  action 
for  damages  under  the  act  of  1841, 
where  the  amount  claimed  is  less  than 
fifty  dollars.  Winn  v.  Freele,  19  Ala. 
171. 

15.  The  writ  may  be  granted  by  a 
probate  judge,  to  remove  a  cause  to 
the  circuit  court ;  and  when  issued 
and  signed  by  him,  it  is  operative  as 
his  fiat,  even  if  he  has  no  authority  to 
issue  it.  Hatter  v.  Eastlandf  22  Ala. 
688. 

16.  It  does  not  lie  after  the  expira- 
tion of  three  years  from  the  rendition 
of  the  judgment.  Enis  v.  Ross,  19  Ala. 
239. 

17.  It  should  not  be  granted,  when 
the  petitioner  does  not  show  any  rea- 
son why  he  did  not  appeal  from  the 
judgment  of  the  justice.  Wright  v. 
Gray,  20  Ala.  363. 

18.  Three  distinct  judgments,  in 
cases  between  different  parties,'  can- 
not be  removed  by  one  writ,  sued  out 
by  a  party  who  was  a  defendant  in 
each  case.  Davis  v.  Calhoun,  24  Ala. 
437. 


2.  Jiond,  and  Notice. 

19.  The  cause  sliould  not  be  dis- 
missed in  the  circuit  court  on  account 
of  a  defective  bond,  unless  the  apjiel- 
lant  fails  or  refuses,  when  required,  to 
make  a  new  one.  Davis  v.  Calhoun, 
24  Ala.  455;  McClellan  v.  Allison,  19 
Ala.  671  ;  Appleton  v.  Turrentine,  19 
Ala.  706. 

20.  If  the  appeal  was  taken  within 
the  proper  time,  it  should  not  be  dis- 
missed for  want  of  a  Ijond,  wiien  tlie 
appellant  is  ready  and  willing  to  give 
bond.  Henderson  v.  Plumb  ^  Robbing, 
18  Ala.  74 ;  Averett  v.  Horn,  19  Ala. 
803. 

21.  A  motion  to  dismiss,  on  account 
of  a  defect  in  the  bond,  must  be  made 
at  the  first  term.  Goss  v.  Davis,  21 
Ala.  479. 

22.  The  statute  requiring  notice  of 
an  appeal  to  be  given  to  tlie  appellee, 
does  not  apply  to  cases  removed  by 
certiorari ;  yet,  where  the  certiorari  is 
sued  out  by  the  defendant  below,  a 
judgment  of  non  pros,  cannot  be  ren- 
dered against  the  plaintiff,  unless  he 
has  been  notified  of  the  issue  of  the 
writ.  Crownover  v.  Srygley,  19  Ala. 
251. 

23.  Where  the  appeal  is  sued  out 
by  the  defendant  below,  and  judgment 
by  default  is  rendered  against  him  in 
the  circuit  court,  he  cannot  complain 
on  error  of  the  insufficiency  of  the 
notice  to  the  opposite  party.  31artin 
t>.  Higgins,  23  Ala.  775. 

24.  After  the  cause  has  been  once 
continued  in  the  circuit  court,  it  is 
too  late  for  a  party  to  object  on  ac- 
count of  his  want  of  notice  ;  especially, 
when  the  judgment  entry  recites  that 
"the  parties  were  present"  at  the 
previous  term.  Goss  v.  Dacis,  21  Ala. 
479. 

3.  Pleadings,  Practice,  and  Evidence. 

25.  The  circuit  court  should  not 
dismiss  the  cause  on  account  of  de- 
fects in  the  petition  for  the  certiorari, 
but  should  proceed  with  the  trial  de 
novo,  witiiout  noticing  the  defects  in 
the  petition.  Wris:ht  v.  Grai/.  20  Ala. 
363  ;   Van  Eppcs  r.  ^Smith,  21  Ala.  317. 

26.  Nor  should  the  cause  be  dis- 
missed on  account  of  a  defect  in  the 
bond,  or  even   the   want  of  a  bond. 
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unless  the  appellant  fails  or  refuses, 
when  required,  to  execute  a  good 
bond.  Henderson  v.  Plumb  ^  Robbins, 
18  Ala.  74;  Averett  v.  Horn,  19  Ala. 
803  ;  McClellan  v.  Allison,  19  Ala.  671 ; 
Apple  ton  V.  Turrentine,  19  Ala.  706; 
Davis  V.  Calhoun,  24  Ala.  455. 

27.  The  rendition  of  judgment  by 
the  justice  against  only  one  of  the 
joint  makers  of  a  note,  who  were  all 
jointly  sued  and  served  with  process, 
is  a  mere  irregularity,  which  should 
be  disregarded  by  the  circuit  court, 
where  the  trial  is  had  de  novo.  Goss 
V.  Davis,  21  Ala.  479. 

28.  So  is  the  rendition  of  judgment 
against  the  several  defendants  on  dif- 
ferent days.  White  v.  Blount  ^  Skel- 
ton,  22  Ala.  697. 

29.  In  cases  of  forcible  entry  and 
detainer,  unlawful  detainer,  &c.,  re- 
moved to  the  circuit  court  prior  to 
the  passage  of  the  act  of  1850,  (Ses- 
sion Acts  1849-50,  p.  &i,)  the  trial 
was  had,  not  de  novo,  but  on  an  assign- 
ment of  errors  on  the  record  sent  up 
by  the  justice  ;  and  if  the  appellant 
failed  or  refused  to  assign  errors,  the 
judgment  of  the  justice  was  affirmed. 
Mahan  v.  Lester,  20  Ala.  162. 

30.  The  act  of  1850,  requiring  a 
trial  de  novo  to  be  had  in  the  circuit 
court,  does  hot  apply  to  a  case  in 
which  the  _^o;  of  the  judge  had  been 
obtained,  and  filed,  with  the  petition, 
with  the  clerk  of  the  circuit  court, 
prior  to  the  passage  of  the  act ;  al- 
though the  bond  was  executed,  and 
the  certiorari  issued,  after  its  passage. 
lb. 

31.  In  such  case,  a  trial  de  novo  be- 
ing improperly  had,  and  judgment 
rendered  on  verdict,  the  judgment 
will  be  reversed  on  error,  although 
the  plaintiff  in  error  is  the  the  party 
who  failed  to  assign  errors  in  the  cir- 
cuit court.     lb. 

32.  No  statement  is  necessary,  in  a 
summary  proceeding  against  a  con- 
stable and  his  sureties,  for  his  failure 
to  return  an  execution.  Henderson  v. 
Plumb  ^  Robbins,  18  Ala.  74. 

33.  The  statement  must  set  forth  a 
substantial  cause  of  action  ;  otherwise, 
the  defendant  may  demur.  Jones  v. 
Bucldeij,  19  Ala.  604  ;  Ganaway  ^-  Kim- 
ball V.  'Mayor  of  Mobile,  21  Ala.  577. 

.34.  If  the  statement  improperly 
joins  counts  in-assumpsit  and  trover. 


a  general   demurrer  lies  to  it.     Cope- 
land  v.  Flowers,  21  Ala.  472. 

35.  In  an  action  by  a  mother,  for 
the  work  and  labor  of  her  minor  son, 
the  statement  must  aver  that  his  fath- 
er is  dead,  or  that  plaintiff  is  entitled 
to  his  services  as  guardian  or  other- 
wise.    Jones  V.  Buckley,  19  Ala.  604. 

36.  "Plaintiff  claims  $50  for  work 
and  materials,"  held  a  sufficient  state- 
ment, after  judgment  by  default.  Mar- 
tin V.  Higgins,  23  Ala.  775. 

37.  In  an  action  to  recover  damages 
for  a  diversion  of  water  from  plain- 
tiffs mill,  the  statement  must  show 
that  the  mill  was  injured  by  the  diver- 
sion, or  that  the  quantity  of  water 
which  continued  to  flow  to  it  was  in- 
sufficient. Burden  v.  Mayor  Ifc.  of 
Mobile,  21  Ala.  309. 

38.  If  a  demurrer  to  the  statement 
is  properly  sustained  by  the  court, 
and  the  plaintiff  refuses  to  amend,  the 
court  may  render  judgment  for  the 
defendant,  although,  the  damages 
claimed  are  less  than  $20,  unless  the 
plaintiff  offers  to  try  the  cause  on  its 
merits  without  any  issue  in  wiriting. 
lb. 

39.  It  is  not  error  to  allow  the  sub- 
stitution of  a  lost  statement,  without 
notice  to  the  defendant,  after  judgment 
on  issue  joined.  Ortezv.  Jewett  If  Co., 
23  Ala.  662. 

40.  In  an  action  by  a  partnership, 
if  the  christian  names  of  the  partners 
are  not  stated  in  either  the  summons 
or  the  statement,  and  the  defendant 
goes  to  trial  on  a  plea  to  the  merits, 
without  either  demurring  or  i:)leading 
in  abatement,  the  defect  is  not  availa- 
ble on  error.     lb. 

41.  If  the  statement  shows  the  jus- 
tice's want  of  jurisdiction,  the  defend- 
ant should  demur  :  a  plea  to  the  merits 
is  a  waiver.  Rose  v.  Thompson,  17  Ala. 
629. 

42.  if  the  want  of  jurisdiction  in  the 
justice  is  apparent  on  the  face  of  his 
proceedings,  it  may  be  pleaded  iu 
abatement,  or  the  circuit  court  may, 
ex  mero  motu,  declare  the  judgment 
void.     Crabtreev.  Cliatt,  22  Ala.  181. 

43.  If  the  defendant  neither  demurs, 
nor  pleads  in  abatement  to  the  juris- 
diction of  the  justice,  the  objection  is 
waived  ;  and  the  circuit  court,  by 
virtue  of  its  general  jurisdiction  over 
the  amount,  may  render  judgment  for 
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the  sum  due.     Vaughan  v.   Robinson, 
20  Ala.  229. 

44.  A  plea  in  abatement,  to  the  ju- 
risdiction of  the  justice,  must  be  filed 
at  the  first  term,  as  in  other  cases,  if 
the  statement  has  been  filed,  and  the 
plaintiff  is  in  no  default ;  nor  is  it  dis- 
cretionary with  the  court,  after  the 
cause  has  been  pending  several  years, 
and  several  trials  have  been  had,  to 
allow  such  plea  in  abatement  to  be 
filed.  S.  C,  22  Ala.  519.  (Correcting 
and  limiting  Massey  v.  Steele's  Adm'r, 
il    Ala.  340.) 

45.  If  the  warrant  is  in  the  name  of 
a  partnership,  not  setting  out  the 
christian  names  of  the  partners,  and 
the  amount  claimed  is  less  than  $20, 
the  plaintiffs  may  adduce  proof  of. 
their  individual  names,  in  order  that 
they  may  be  set  out  in  the  judgment 
entry.  Stockdale  v.  Biddle  fy  Co.,  22 
Ala.  678. 

46.  When  the  judgment  entry  shows 
that  the  parties  appeared  by  attorney, 

•  and  that  a  trial  was  had  on  issue  join- 
ed, while  no  statement  is  found  in  the 
record,  the  appellate  court  will  pre- 
sume, on  error,  that  the  statement  was 
either  dispensed  with  or  lost.  Ortez 
V.  Jewett  ^  Co.,  23  Ala.  662  ;  Allen  v. 
Harper,  26  Ala.  686. 

47.  If  the  evidence  set  out  in  the 
record  is  sufficient  to  support  an  ac- 
tion in  tort,  but  not  sufficient  to  sup- 

-  port  an  action  ex  contractu,  it  will  be 
presumed  that  the  action  was  in  tort. 
Allen  V.  Harper,  26  Ala.  686. 

48.  If  the  action  is  ex  contractu, 
damages  cannot  be  recovered  for 
torts  or  trespasses.  Pike  v.  Bright, 
29  Ala.  332. 

49.  Where  the  sura  in  controversy 
is  less  than  $20,  a  trial  by  jury  is  not 
necessary.  Witherington  v.  Brantley, 
18  Ala.  197. 

50.  In  an  action  on  an  open  account 
for  less  than  520,  the  court  cannot 
render  judgment  final  until  the  demand 
has  been  proved.  Witherington  v. 
Brantley,  18  Ala.  197  ;  Crosby  v. -Brant- 
ley, 20  Ala.  287. 

51.  The  plaintiff's  failure  to  be  pres- 
ent at  the  trial,  cannot  deprive  the 
defendant  of  his  legal  right  to  testify. 
Wheeler  v.  Stockdale,  22  Ala.  658.  _ 

52.  If  the  original  papers  and  judg- 
ment entry  are  sent  up  by  the  justice, 
properly  certified,  the  appellate  coiu-t 


will  look  to  them,  witliout  other  proof 
of  their  execution  and  identity  than 
that  afforded  by  the  certificate,  as  evi- 
dence of  what  was  done  before  the 
justice.     Wolfe  v.  Parham, 18  Ala.441, 

53.  When  a  judgment  against  a  gar- 
nishee is  removed  by  certiorari  to  the 
circuit  court,  the  garnishee  is  entitled 
to  the  privilege  of  answering  over  ; 
but,  if  he  does  not  offer  to  make  fur- 
ther answer,  he  will  be  held  to  have 
waived  this  privilege.  Case  if  Pate  v. 
Moore,  21  Ala.  758. 

4.  Judgment,  and  Costs. 

54.  It  is  erroneous  to  render  judg- 
ment against  the  surety  on  the  appeal 
bond,  for  more  than  the  penalty  ;  but 
the  error  will  be  regarded  as  clerical, 
and  amended  at  the  appellant's  cost. 
Witherington  V.  Brantley,  18  Ala.  197. 

55.  The  circuit  coiu't  may  render 
judgment  for  the  amount  due,  without 
regard  to  the  sum  allowed  before  the 
magistrate.  Vaughan  v.  Robin:^on,  20 
Ala.  229  ;  Waring  ^  Co.  v.  Gilbert  ^ 
Bro.,  25  Ala.  295. 

56.  In  a  garnishment  case,  brought 
up  by  the  garnishee,  judgment  by  de- 
fault may  be  rendered  against  him  be- 
fore the  fourth  day  of  the  term.  Case 
^  Pate  V.  Moore,  21  Ala.  758.  _     . 

57.  On  the  trial  of  a  statutory  claim 
suit,  which  results  in  a  verdict  of  con- 
demnation, it  is  erroneous  to  render 
judgment,  for  the  assessed  value  of 
the  property,  against  the  sureties  on 
the  certiorari  bond,-  or  against  the 
sureties  on  the  replevy  bond.  Derrett 
V.   Alexander,  25  Ala.  265. 

58.  The  proper  practice  is,  to  certi- 
fy the  judgment,  with  a  procedendo,  to 
the  justice,  who  thereupon  issues  exe- 
cution. If  the  defendant  fails  to  de- 
liver the  property,  the  failure  being 
endorsed  on  the  claim  bond,  the  jus- 
tice thereupon  issues  execution  against 
the  principal  and  surety  on  the  bond, 
for  the  assessed  value  of  the  property, 
if  it  does  not  exceed  the  amount  of 
the  judgment  and  costs  in  the  attach- 
ment suit ;  or,  if  it  exceeds  that 
amount,  then  for  the  judgment  and 
costs,     lb. 

59.  But  the  circuit  court  should 
render  judgment,  against  the  claimant 
and  his  sureties  on  the  certiorari  bond, 
for  the  costs  accruing   on  the  trial  of 
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the  claim  suit,  both  in  that  court  and 
before  the  justice.     lb. 

60.  In  an  action  of  debt  to  recover  the 
value  of  trees  cut  and  removed  from 
the  plaintiff's  premises,  the  cause  be- 
ing removed  to  the  circuit  court  by 
the  defendant  below,  if  the  plaintiff 
there  recovers  judgment  for  a  less 
amount  than  before  the  justice,  the 
court  may,  in  its  discretion,  render 
judgment  for  the  costs  of  the  appeal 
against  either  party,  according  to  the 
justice  of  the  case.  Hornsby  v.  Cross- 
land^  22  Ala.  625.  ' 

61.  The  appellate  court,  on  revers- 
ing the  judgment  of  the  circuit  court 
in  an  appeal  case,  founded  on  a  con- 
tract, and  involving  less  than  $20,  will 
itself  render  the  proper  judgment, 
(Code,  ^  3034,)  when  all  the  evidence 
is  set  out  in  the  bill  of  exceptions. 
Pike  V.  Bright,  29  Ala.  332. 

III.  Sureties. 

62.  The  sureties  on  the  official  bond 
of  a  justice  of  the  peace  are  liable 
only  for  the  faithful  performance  of 
his  ministerial  duties,  and  not  for 
errors,  mistakes  and  omissions  of  a 
judicial  character.  McGrew  If  Beck  v. 
Governor,  19  Ala.  89. 


LACHES. 

1.  Although  a  demand  must  be 
made,  before  an  action  can  be  main- 
tained against  an  attorney,  for  failing 
to  pay  over  money  collected  for  his 
client ;  yet  the  client  cannot  invoke 
this  principle,  in  excuse  of  his  own 
laches  in  failing  to  make  the  demand 
within  a  reasonable  time.  Kimbro  v. 
Waller,  21  Ala.  376. 

2.  An  application  to  set  aside  a  sale 
of  lands  under  execution  refused  on 
account  of  the  plaintiff's  laches  in 
making  it,  where  he  had  neglected  to 
avail  himself  of  the  means  of  informa- 
tion within  his  reach,  and  the  lands 
had  passed  into  the  possession  of  sub- 
purchasers for  valuable  consideration, 
who  had  paid  the  purchase-money 
and  received  conveyances.  Daniel  v. 
Modawell,  22  Ala.  36.5. 

3.  The  lien  of  a  judgment,  which 
has  not  become   dormant,  is  not  lost 


or  impaired  by  laches  in  issuing  exe- 
cution. BeVendell  v.  Doe  d.  Hamilton, 
27  Ala.  156. 

4.  A  party  seeking  the  rescission  ot 
a  contract,  on  the  ground  of  fraud, 
must  act  with  promptness  on  the  dis- 
covery of  it,  by  an  offer  to  return  the 
property  in  a  reasonable  time,  if  the 
parties  live  at  a  distance  from  each 
other  ;  or,  if  they  reside  near  each 
other,  and  the  property  is  susceptible 
of  easy  transportation,  by  an  actual 
re-delivery,  or  by  a  tender  with  a  view 
to  its  re-delivery.  Dill  v.  Camp,  22 
Ala.  249  ;  S.  C,  27  Ala.  553. 

As  to  laches  in  equity,  vide  Limita- 
tions, Statute  of,  II,  p.  291. 


LAND   LAWS. 

I.  Bounty  Lands. 

II.  Indian  Reservations. 

III.  Legislative   Grants,  and  Pat- 
ents. 

IY.  Spanish  Titles. 
Y.  Tax  Titles. 


I.  Bounty  Lands. 

1.  The  proviso  to  the  act  of  con-. 

gress  of  1847,  conferring  bounty  lands 
on  soldiers,"  was  intended  to  protect 
not  only  pre-emption  claimants,  but 
also  those  who. were  in  the  actual  set- 
tlement and  cultivation  of  public  lands 
without  a  pre-emption  right.  Cruise 
V.  Riddle,  21  Ala.  791.  _ 

2.  If  this  proviso  is  disregarded, 
and  the  bounty-land  claimant  obtains 
from  the  register  a  certificate  to  land 
which  is  in  the  actual  settlement  and 
cultivation  of  another,  the  title  of  the 
claimant  must  prevail  over  that  of  the 
settler  in  an  action  of  ejectment.     lb. 

3.  The  settler's  remedy,  it  seems,  is 
bjf  application  to  the  government,  to 
recall  the  "certificate,  or  to  refuse  a 
patent.     lb. 

4.  Land-warrants  pass  to  the  heirs- 
at-law,  unless  specifically  devised. 
Atwood's  Heirs  v.  Beck,  21  Ala.  591. 

II.  Indian  Reservations. 

5.  Under  the  treaty   of  March   24, 
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1832,  between  the  United  States  and 
the  Creek  Indians,  every  "liead  of  a 
family"  of  that  tribe,  who  resided  on 
a  half-section  of  land,  and  claimod  it 
as  his  reservation  under  the  treaty, 
thereby  became  entitled  to  it,  and  liis 
right  could  not  be  divested  by  the 
refusal  of  the  locating  agent  to  locate 
^  him  upon  it.  Rowland  fy  Hcifner  v. 
Ladiga's  Heirs,  21  Ala.  9. 

6.  The  right  of  such  reservee,  after 
his  location,  could  only  be  divestpd 
within  five  years  by  an  abandonment 
of  the  land,  or  by  a  sale  in  accordance 
■with  the  provisions  of  the  treaty  ;  but, 
if  he  neither  sold  nor  abandoned  it 
within  that  time,  his  title  became  per- 
fect and  indefeasible,  and,  on  his 
death,  descended  to  his  heirs-at-law. 
Ih. 

7.  A  female,  belonging  to  said  tribe, 
whose  husband  was  dead,  and  with 
whom  an  orphan  grand-child  resided 
as  a  member  of  her  family,  is  "the 
head  of  a  family,"  within  the  meaning 
of  the  treaty.     lb. 

8.  Where  an  Indian  wdio  was  "the 
head  of  a  family"  made  application  to 
the  locating  agent  to  be  located  on 
her  reservation,  and,  though  her  ap- 
plication was  improperly  refused,  con- 
tinued to  reside  on  the  land  until  ex- 
pelled by  intruders,  and  then  went 
and  resided  with  a  relative, — this  is 
not  an  abandonment  of  the  land,  al- 
though she  is  afterwards  forcibly  re- 
moved from  the  country  by  the  United 
States,     lb. 

9.  A  deed  from  such  a  reservee, 
approved  by  the  president  of  the 
United  States,  vests  in  the  grantee 
the  full  legal  title.  Doe  d.  Stevens  v. 
King,  21  Ala,  429. 

10.  Such  title  is  sufficient  to  sustain 
an  ejectment.  Long  v.  McDougald's 
Adm'r,  23  Ala.  413. 

11.  Where  the  plaintiff  in  ejectment 
claims  under  such  a  conveyance,  while 
the  defendant  claims  under  an  older 
patent  from  the  United  States,  it  is 
incumbent  on  the  plaintiff  to  prove 
the  location  of  the  Indian  reservee,  as 
well  as  that  he  succeeded  to  the  rights 
of  such  reservee.  Stephens  v.  West- 
wood,  20  Ala.  275. 

12.  A  patent  from  the  United  States, 
for  the  lands  embraced  in  a  reserva- 
tion on  which  the  Indian  has  been 
located,  is  void  as  against  the  reservee 


or  a  legal  purchafior  from  him.  Ste- 
phens V.  Weslvjond,  20  Ala.  27.0  ;  S.  C, 
2.5  Ala.  717;     Sallmarsh  v.  Crommelin, 

24  Ala.  347. 

13.  But  the  fact  of  such  location 
cannot  be  proved,  as  against  such 
patentee,  by  the  recitals  in  a  junior 
patent.  Stephens  v.  Westwood,  2U  Ala. 
27.5. 

14.  If  the  location  is  proved  by  the 
government  records  to  have  been 
regularly  made,  it  cannot  be  collater- 
ally impeached,  even  by  one  holding 
a  patent  from  the  United  States.    S.'C, 

25  Ala.  716. 

15.  A  party  in  possession,  deriving 
title  through  an  invalid  conveyance 
from  an  Indian  reservee,  has  color  of 
tiile,  and  when  sued  in  trespass  by  a 
patentee  from  the  United  States,  may 
contest  the  validity  of  the  plaintifTs 
patent.  Saltmarsh  v.  Crommelin,  24 
Ala.  347. 

16.  The  president's  approval  of  a 
contract,  for  the  sale  of  an  Indian 
reservation,  cannot  be  proved  by  the 
mere  certificate  of  the  secretary  of 
Vv'ar,  not  under  the  seal  of  his  depart- 
ment, endorsed  on  the  contract.  Doe 
d.  Tillman  v.  Long  §•  Freeman,  29  Ala. 
376. 

III.  Legislative  Grants,  and  Patents. 

17.  However  true  may  be  the  doc- 
trine, that  a  legislative  grant  of  land 
to  an  alien  and  his  heirs  necessarily 
confers  the  power  to  enjoy  and  trans- 
mit it,  it  does  not  hold  good  as  to 
patents  issued  by  the  ministerial  offi- 
cers of  the  government  upon  ordinary 
purchases  of  public  land  by  an  alien. 
Etheridgev.  Doe  d.  Malempre,  18  Ala. 
565. 

18.  Where  a  patent  calls  for  a  sub- 
division of  a  fractional  section,  de- 
scribed as  lying  north  of  a  certain 
creek,  and  containing  a  specifiod  num- 
ber of  acres,  it  embraces  all  the  land 
in  the  sub-division  north  of  the  creek, 
although  the  actual  number  of  acres 
exceeds  the  number  specified  in  the 
patent.     Stein  v.  Ashbij.  24  Ala.  521. 

19.  Where  the  cotu-se  of  a  running 
stream  through  a  fractional  section 
prevents  the  sub-division  of  the  quar- 
ter-sections into  eighty-acre  tracts, 
under  the  act  of  congress  of  April  24, 
1820,  the  sub-division  of  the  quarter- 
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sections  into  two  tracts,  divided  by 
the  stream,  is  not  in  contravention  of 
the  act.     lb. 

20.  The  boundaries,  lines  and  cor- 
ners of  sections  of  land,  as  fixed  and 
marked  by  the  United  States  survey- 
ors, cannot  be  altered  or  controlled 
by  anotlier  survey  ;  but  the  lines  run 
to  divide  the  sections  into  halves  and 
quarters,  if  erroneous,  may  be  correct- 
ed, by  running  the  line  according  to 
law.     Nolin  v.  Parmer,  21  Ala.  66. 

21.  The  acts  of  congress  of  1805  and 
1820,  "concerning  the  mode  of  survey- 
ing the  public  lands  of  the  United 
States,"  do  not  establish,  as  the  true 
corners  of  sub-divisions  of  fractional 
sections,  the  corners  fixed  by  the 
United  States  surveyors  in  their  oflBcial 
surveys  ;  but  the  corners  of  quarter- 
sections  are  to  be  placed  equidistant 
from  the  section  corners  on  the  same 
line.     S.  C,  24  Ala.  391. 

As  to  the  validity  of  patents  for 
lands  appropriated  as  Indian  reserva- 
tions, vide  supra,  11-15  ;  and,  as  to 
patents  for  lands  held  under  incom- 
plete foreign  grants,  vide  infra,  22-45. 

IV.  Spanish  Titles. 

22.  On  the  death  of  the  husband,  in 
possession  of  a  lot  in  the  city  of  Mo- 
bile to  which  he  was  entitled  under  a 
grant  from  the  Spanish  authorities, 
leaving  no  kindred,  his  wife  succeed- 
ed to  the  estate  under  the  Spanish 
laws  then  of  force  in  the  territory  ; 
and  on  her  application  to  the  proper 
commissioner  for  a  confirmation  of  her 
title,  as  one  founded  on  a  grant  which 
had  been  lost  or  destroyed  by  time  or 
accident,  and  his  recommendation  for 
its  confiimation,  its  confirmation  by 
the  United  States  enures  to  her 
benefit,  and  operates  as  an  acknowl- 
edgment by  the  government  that  the 
title  had  already  vested  in  her  by 
virtue  of  tlie  previous  grant  to  her 
husband.  Baker  v.  Chastang's  Heirs, 
18  Ala.  417. 

23.  On  the  death  of  the  widow  after 
the  confirmation  of  her  claim,  the  sub- 
sequent survey  and  location  of  the 
land  under  the  act  of  congress  was 
cumulative  evidence  of  title  in  favor 
of  her  heirs,  and  did  not  defeat  the 
confirmation      lb. 

24.  A  party,  whose   title  to   land, 


situated  within  the  territory  of  Lou- 
isiana, was  complete  by  grant  from 
the  Spanish  government  while  that 
power  held  dominion  over  the  coun- 
try, may  successfully  assert  his.  title 
against  a  claimant  under  the  United 
States,  unless  liis  grant  has  been  ren- 
dered inoperative  as  an  instrument  of 
evidence  by  his  failure  to  have  it  re- 
corded as  required  by  act  of  congress. 
Hall  V.  Doe  d.  Root,  19  Ala.  378. 

25.  If  the  written  evidence  of  suc1i 
title  was  never  presented  to  the  United 
States  commissioners,  nor  recorded, 
as  required  by  the  different  acts  of 
congress,  it  cannot  be  received  in  evi- 
dence against  any  grant  derived  from 
the  United  States  ;  but  it  would  be 
admissible,  in  connection  with  mesne 
conveyances  to  the  party  in  possession, 
to  perfect  his  title  under  the  statute 
of  limitations.     lb. 

26.  If  an  incomplete  title  was  such 
as  bound  the  conscience  of  tho  former 
sovereign  to  perfect  it,  and  to  furnish 
the  evidence  necessary  to  support  and 
maintain  it,  the  duty  would  devolve 
on  the  United  States,  on  its  acquisi-  , 
tion  of  the  territory,  to  carry  out  iu 
good  faith  the  obligation  resting  on 
the  former  government  at  the  time  of 
the  cession.     Ih. 

27.  On  the  confirmation  of  such  in- 
complete title  by  the  United  States, 
whether  by  act  of  congress  or  by 
patent,  the  source  of  title  is  the  United 
States,  and  not  the  former  government. 
Hall  V.  Doe  d.  Root,  19  Ala.  378  ;  Doed. 
Chastang  v.  Dill,  19  Ala.  421. 

28.  AVhen  a  party,  claiming  lands 
in  the  ceded  territory,  is  obliged  to 
apply  to  the  political  power  of  the 
new  government  to  perfect  his  title, 
or  to  furnish  him  with  the  evidence  of 
title,  that  government  has  a  right  to 
prescribe  the  conditions  on  which 
such  confirmation  will  be  made  ;  pro- 
vided, however,  that  such  conditions 
be  not  inconsistent  with  the  faithful 
performance  of  the  duties  and  obliga- 
tions imposed  on  it  by  the  transfer 
of  the  ceded  territory.  Ih.;  Eslava'.i 
Heirs  v.  Boiling  ^-  Boiling,  22  Ala.  721. 

29.  A  plaintiif  in  ejectment,  who 
proves  that  the  ancestor  of  his  lessors 
presented  his  claim  for  confirmation 
to  the  United  States  commissioners  ; 
that  the  commissioner  reported  favor- 
ably on  it,    and   recommended  it  for 
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confirmation  ;  that  it  was  confirmed 
by  act  of  congress  of  1822,  located  and 
surveyed  under  tlie  warrant  of  the 
register  and  receiver,  and  consumma- 
ted by  patent  from  the  United  States, — 
shows  a  sufficient  title  to  maintain 
ejectment.  Hall  v.  Doe  d.  Root,  19 
Ala.  378. 

30.  If  he  shows  that  his  title  was 
recommended  for  confirmation  by  the 
commissioner,  and  confirmed  under 
the  third  section  of  the  act  of  1822,  he 
shows  sufficient  title  to  sustain  the 
action,  without  proof  of  the  location 
and  survey  of  his  claim  under  the 
fifth  section  of  said  act.  Doe  d.  Chas- 
tang  V.  Dill,  19  Ala.  421 ;  Cliastang's 
Heirs  V.  Armstrong,  20  Ala.  609. 

31.  The  confirmatory  act  of  congress 
vests  the  title  in  those  who  are  alleg- 
ed to  be  the  claimants  in  the  applica- 
tion to  the  commissioner,  and  accord- 
ing to  their  interests  as  therein  pro- 
pounded ;  consequently,  where  the 
claimant  made  application,  as  executor 
of  his  father's  will,  "on  behalf  of  him- 
self and  the  other  legatees"  therein 
named,  and  the  claim  was  recommend- 
ed and  confirmed,  the  title  vests  in  all 
the  devisees  under  the  will.  Chas- 
tang's  Heirs  v.  Ai-m strong,  %0  Ala.  609. 

32.  Where  the  commissioner  re- 
ports a  claim  as  having  been  "formerly 
inhabited  and  cultivated,"  but  does 
not  say  that  such  inhabitation  and 
cultivation  were  under  Spanish  gov- 
ei'n-ment,  the  claim  cannot  be  consid- 
ered as  recommended  by  him  for  con- 
^rmation.  Hall  v.  Doe  d.  Root,  19  Ala. 
378. 

33.  The  act  of  congress  of  1822  con- 
firms only  those  claims  "which,  in  the 
opinion  of  the  commissioner,  ought 
to  be  confirmed"  ;  while  the  commis- 
sioner's report,  on  which  the  act  is 
based,  only  recommends  for  confirma- 
tion, of  all  the  claims  embraced  in 
register  No.  11,  "the  claims  to  such 
lots  as  were  inhabited  and  cultivated 
under  the  Spanish  government,  or 
such  as  were  built  upon  by  permission 
of  the  Spanish  authorities."  Kennedy's 
Executor  v.  Hoe  d.  Rochon's  Heirs,  26 
Ala.  384. 

34.  Consequently,  the  claims  of  A. 
Rochon,  numbered  74,  75  and  76,  in 
the  register  (No.  11)  of  claims  "found- 
ed on  private  conveyances,  which 
have  passed  through  the  office  of  the 


commandant,  but  which  are  founded, 
as  the  clamiant  Kup|)08'.'H,  on  grarita 
lost  by  time  or  accident,"  (American 
State  Papers,  vol.  3,  p.  32,)  do  not 
come  witiiin  the  provisions  of  tlic  act 
of  conlirmation,  when  it  is  shown  that 
tlie  lot  was  inhabited  and  cultivated, 
by  one  of  tlic  claimant's  ancestors, 
while  the  country  was  under  tlie  do- 
minion of  (jreat  Britain  ;  that  the 
mansion-house,  with  all  the  improve- 
ments, was  bin-ned  down  during  the 
siege  of  Mobile  by  the  Spaniards  ia 
1780 ;  and  there  is  no  proof  of  any 
subsequent  inhabitation  and  cultiva- 
tion under  Spain,     Ih. 

35.  Where  two  conflicting  claims  to 
the  same  land  are  both  confirmed  by 
act  of  congress,  tlie  title  of  the  govern- 
ment can  only  pass  to  one  of  the 
claimants  ;  and  if  it  be  admitted  that 
one  has  a  perfect  title,  it  results  that 
the  other  can  have  no  title  at  all. 
Cliastang's  Heirs  v.  Armstrong,  20  Ala. 
609.  (But  see  Hall  v.  Doe  d.  Root,  19 
Ala.  378,  396,  where  it  is  said,  that  the 
effect  of  such  confirmation  of  conflict- 
ing claims  is  to  place  the  parties  m 
equali  jure,  so  far  as  the  action  of  the 
government  is  concerned,  and  remit 
them  to  their  rights  under  the  former 
government.) 

36.  The  act  of  congress  of  1841,  "for 
the  relief  of  the  heirs  of  Miguel  Esla- 
va,"  was  intended  to  furnish  them  and 
their  adversaries.  Hunt  and  Gazzam, 
with  the  evidence  of  a  legal  title  so 
that  each  might,  prima  facie,  have  a 
standing  in  court,  and  thus  be  enabled 
to  settle  the  question  at  issue  between 
them  by  a  judicial  determination. 
Eslam's  Heirs  v.  Boiling  If  Boiling,  22 
Ala.  721. 

37.  The  question  of  possession,  as 
between  these  contending  parties,  is 
not  concluded  by  the  report  o{  the  regis- 
ter and  receiver  on  Eslava's  claim, 
under  the  provisions  of  the  act  of  con- 
gress of  March  2,  1829,  and  the  con- 
firmation thereof  by  the  act  of  .March 
3, 1841.  lb.- 

38.  A  grant  of  lands  within  Louisi- 
ana territory,  made  by  the  Spanish 
authorities  after  the  treaty  of  Sr.  Ilde- 
fonso,  but  while  Spain  still  retained 
the  actual  possession  of  the  province, 
is  void.     lb. 

39.  Such  void  grant,  though  accom- 
panied by  possession,  and  a  survey  of 
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the  land  contrary  to  the  provisions  of 
the  act  of  congress  of  March  26,  1804, 
confers  no  title  whatever  on  the  claim- 
ants in  a  court  of  justice,  unless  their 
possession  is  sufficient  to  bring  them 
within  the  act  of  March  2,  1829,  and 
creates  no  obligation  on  the  United 
States  to  recognize  their  claim.     lb. 

40.  The  Orange-Grove  grant  having 
been  confirmed  by  congress,  by  act  of 
March  3, 1819,  as  a  perfect  title,  courts 
of  justice  are  bound  by  that  action, 
to  the  extent  of  the  recognition,  and 
are  concluded,  at  least  in  a  collateral 
proceeding,  from  any  inquiry  which 
njight  have  the  effect  of  avoiding  or 
impairing  any  rights  which  have  ac- 
crued under  the  act  of  confirmation. 
Magee  v  Doe  d.  Hallett  ^  Walker,  22 
Ala.  699. 

41 .  The  plat  of  the  Collins  survey, 
as  corrected  by  Pintado,  which  ac- 
companied the  Orange-Grove  grant, 
was  a  part  of  the  grant  itself;  and  the 
grant  is  for  all  the  lands  included 
within  the  lines  of  this  survey,  ex- 
tended without  variation  to  the  chan- 
nel of  the  river,  or  low  water-mark.  76. 

42.  The  lines  fixed  by  this  corrected 
Collins  survey  are  obligatory  on  the 
United  States,  and  all  claimants  under 
the  United  States  since  the  act  of  con- 
firmation, and  cannot  be  changed  or 
impeached  by  any  evidence  of  fraud 
or  mistake  on  the  part  of  the  Spanish 
government  or  its  officers,     lb. 

43.  Where  the  location  and  survey 
of  an  incomplete  Spanish  grant,  made 
under  the  provisions  of  the  confirm^- 
torj'-  act  of  congress,  recognizes  and 
adopts  one  of  the  lines  of  another 
grant  as  one  of  its  lines,  and  the  par- 
ties agree  to  such  location  and  survey, 
the  grantees  and  the  United  States  are 
mutually  bound  by  it,  and  estopped 
from  disputing  that  line.     lb. 

44.  Where  the  Mobile  river  formed 
the  eastern  boundary  of  an  incomplete 
Spanish  grant,  and  the  confirmatory 
act  of  congress  was  passed  after  the 
admission  of  Alabama  into  the  Union, 
the  lines  of  the  grant  could  extend 
only  to  high-water  mark  at  that  time. 
lb. 

45.  In  determining  the  riparian 
rights,  as  to  reclaimed  lands  in  Mobile, 
of  a  proprietor  claiming  under  a  Span- 
ish grant  confirmed  by  act  of  congress 
as  a  perfect-  title,  where  the  Hues  of 


the  grant  extended  by  its  terms  to  low 
water-mark  at  its  date,  the  lines  should 
be  drawn  from  the  termination  of  the 
river  lines,  as  they  existed  at  the  date 
of  the  grant,  perpendicularly  to  the 
channel  of  the  river.     lb. 

V.  Tax  Titles. 

46.  A  party  claiming  land  under  a 
sale  for  city  taxes,  made  by  the  corpo- 
rate authorities  of  a  city  under  the 
powers  conferred  by  its  charter,  must 
show  a  compliance  with  all  the  requi- 
sitions of  the  city  ordinances  regula- 
ting the  proceedings,  from  the  assess- 
ment to  the  sale.  Parker  v.  Doe  d, 
Burgen  fy  Pearsall,  20  Ala.  251. 

47.  Where  such  sale  was  made  by 
the  corporate  authorities  of  the  city 
of  Montgomery,  (City  Laws,  p.  30.)  it 
must  be  shown  that  a  meeting  of  the 
mayor  and  aldermen,  or  of  the  assess- 
ors, was  held  for  the  purpose  of 
sanctioning  and  correcting  the  assess- 
ment ;  and  this  can  only  be  proved 
by  the  record  of  the  proceedings  of 
the  city  council,     lb. 

48.  When  the  record  does  not  show 
this  fact,  it  cannot  be  proved  bv  parol. 
lb. 

49.  When  the  record  does  not  show 
tliat  such  meeting  was  held,  the  fact 
that  it  was  held  cannot  be  presumed 
from  the  mere  advertisement  of  the 
mayor  calling  it,  nor  from  the  fact  that 
the  city  council  ordered  a  sale  of  cer- 
tain taxable  property  assessed  to  per- 
sons unknown.     lb. 

50.  Under  the  revenue  law  of  1848, 
the  omission  to  observe  all  the  requi- 
sitions of  the  statute,  concerning  the 
sale  of  lands  for  taxes,  is  fatal  to  the 
purchaser's  title,  although  his  deed 
contains  all  the  recitals  enumerated 
in  the  67th  section  of  the  act.  Elliott 
V.  Doe  d.  Eddins,  24  Ala.  508. 
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I.  When  the  Relation  Exists. 

,  1.  When  one  enters  into  the  pos- 
session of  land  under  a  contract  of 
purchase,  and  afterwards  agrees  to 
pay  rent  for  the  year  in  consideration 
of  the  rescission  of  tlie  contract,  the 
agreement  creates  the  relation  of  land- 
lord and  tenant.  Powell  v.  Hadden's 
Executors,  21  Ala.  745. 

2.  Where  one  enters  into  posses- 
sion under  an  executory  contract  of 
purchase,  and  fails  to  comply  with 
the  terms  of  the  contract  as  to  the 
payment  of  the  purchase-money,  the 
vendor  may,'at  his  election,  treat  him 
as  a  tenant.  Seabury  v.  Doe  d.  Stewart 
^  Easton,  22  Ala.  207. 

3.  The  relation  of  landlord  and  ten- 
ant may  be  presumed  from  the  con- 
duct of  the  parties  towards  each  other 
in  reference  to  the  land.  Rainey  v. 
Capps,  22  Ala.  288. 

4.  A  contract,  by  which  the  owner 
of  land  lets  it  to  another  for  cultiva- 
tion, and  agrees  to  receive  in  lieu  of 
rent  a  portion  of  the  specific  products, 
creates  between  them,  not  the  rela- 
tion of  landlord  and  tenant,  but  a  ten- 
ancy in  common  in  the  products. 
Thompson  v.  Mawhinney  Sf  Smith,  17 
Ala.  362  ;  Smyth  v.  Tankersley,  20  Ala. 
212. 

II.  Lease  ;  and  herein,  of  the  Respec- 
tive Rights  and  Liabilities  of  the 
Parties. 

5.J  A  stipulation  in  the  lease  "to  re- 
pair and  deliver  up,"  binds  the  lessee 
to  rebuild,  in  case  of  loss  by  fire  dur- 
ing the  term  ;  but  a  stipulation  "to 
deliver  up"  simplj'  imposes  an  obliga- 
tion against  holding  over.  Nave  v. 
Berry,  22  Ala.  382. 

6.  The  law  implies  an  obligation  on 
the  part  of  the  lessee,  when  the  lease 
is  silent,  to  use  the  property  in  a 
proper  and  tenant-like  manner,  with- 
out exposing  the  buildings  to  ruin  or 
waste  by  acts  of  omission  or  commis- 
sion ;  and  not  to  use  or  employ  them 
in  a  manner  materially  different  from 
that  in  which  they  have  been  usually 
employed,     lb. 

7.  The  lessee  has  an  implied  right, 
in  the  absence  of  an  express  stipula- 

.  tion  to  the  contrary,  to  put  the  premi- 
ses to  any  use   and   employment,  not 


materially  different  from  that  in  wliich 
tliey  are  usually  employed,  to  which 
thoy  are  adapted,  and  for  which  they 
were  constructed,     lb. 

8.  A  house  wliich  was  built  for  a 
hotel,  may  be  used  by  the  lessee  as 
a  seminary  for  young  ladies,     lb. 

9.  If  tlie  lease  contains  no  express 
stipulation  against  assignment,  the 
lessee  has  an  implied  right  to  transfer 
all  his  interest,  rights  and  privileges 
under  the  contract  to  anotlier.     lb. 

10.  Where  the  contract  is  in  writing 
tliese  implied  stipulations  form  part 
and  parcel  of  it,  and  cannot  be  contra- 
dicted by  parol  evidence,     lb. 

11.  If  the  lessee  makes  a  general 
assignment  of  "all  his  property  what- 
soever," for  the  benefit  of  his  credi- 
tors, and  the  trustee  accepts  the  trust, 
and  enters  under  the  lease, he  becomes 
bound  as  assignee  of  the  lease.  Dor- 
rance  v.  Jones,  27  Ala.  630. 

12.  If  the  trustee  enters  upon,  and 
takes  possession  of  the  leasehold 
premises,  and  uses  them  for  the  pur- 
pose of- selling  the  goods  assigned, 
this  binds  him  as  assignee,  and  he 
cannot  afterwards  recede  from  his 
election.     lb. 

13.  If  the  lessee  covenants  to  erect 
on  the  premises  a  building  worth  a 
specified  sum,  and  to  keep  the  premi- 
ses insured  ;  and,  after  the  comple- 
tion of  the  house,  the  builder  obtains 
a  decree  in  chancery  under  his  statu- 
tory lien,  and  enters  into  possession 
of  the  premises  without  a  sale, — this 
does  not  make  him  an  assignee  of  the 
lease,  nor  render  him  liable  on  the 
covenants  contained  therein.  3Ier- 
chants'  Insurance  Co.  v.  Mazange,  22 
Ala.  168. 

14.  If  the  builder,  while  thus  in  pos- 
session, insures  the  premises  to  the 
extent  of  his  interest  in  the  lease,  the 
policy  does  no  enure  to  the  benefit  of 
the  lessor,  nor  does  it  render  the 
builder  liable  on  the  covenant  of  in- 
surance contained  in  the  lease.     lb. 

15.  A  decree  of  sale  in  chancery, 
under  the  builder's  lien,  does  not  in- 
vest the  complainant  with  either  a 
right  of  entry  or  the  legal  title  ;  nor 
will  equity  compel  him  to  take  an  as- 
signment of  the  lease,  until  a  privity 
has  been  created  by  the  purchase  of 
the  leasehold  estate.    lb. 

16.  An  agreement  for   the  rent  of 
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land,  if  made  on  Sunday,  is  void  as  a 
contract,  and  cannot  be  set  up  by 
either  party  ;  yet  it  may  be  looked  to, 
in  connection  with  other  circumstan- 
ces, to  explain  the  character  of  the 
defendant's  possession,  and  to  account 
for  the  subsequent  conduct  of  both 
parties  relative  to  the  land.  Rainey 
V.  Capps,  22  Ala.  288. 

17.  Attornment  to  a  stranger,  by 
the  tenant  in  possession,  does  not, 
per  se,  destroy  or  affect  the  landlord's 
possession.  Doe  d.  Kennedy's  Heirs  v. 
Reynolds,  27  Ala.  364. 

18.  A  tenant  in  possession  is  not  a 
competent  witness  for  his  landlord,  lb. 

19.  After  the  termination  of  the  ten- 
ancy, and  the  restoration  of  posses- 
sion to  the  landlord,  the  tenant  may 
assert  a  paramount  title  against  him, 
and  the  previous  tenancy  cannot  bar 
his  right  of  recovery.  Smith  v.  Mun- 
day,  18  Ala.  182. 

20.  But,  where  the  tenant  has  en- 
joyed the  undisturbed  possession  of 
the  land  during  the  period  of  the 
lease,  he  is  estopped  from  denying 
the  landlord's  title  in  any  proceeding 
for  the  recovery  of  rent.  Cook  v.  Cook, 
28  Ala.  660. 

21.  The  general  doctrine,  that  the 
making  of  a  lease  by  a  tenant  at  will 
determines  his  tenancy,  and  converts 
him  into  a  disseizor,  must  be  under- 
stood with  this  qualification,  that  it 
has  that  effect  only  at  the  election  of 
the  landlord,  and  that  the  tenant  can- 
not avail  himself  of  it  to  avoid  the 
payment  of  rent.     lb. 

22.  To  determine  a  tenancy  at  will, 
by  the  landlord's  entry  on  the  land, 
and  there  by  words  declaring  it  at  an 
end,  it  is  necessary  that  the  tenant 
should  have  notice  of  such  words,    lb. 

23.  The  right  to  emblements  does 
not  obtain  until  the  seed  is  sown,  and 
does  not  include  tile  costs  of  prepar- 
ing the  ground  for  the  reception  of 
the  seed,  when  the  term  is  determined 
by  the  death  of  the  tenant  for  life  be- 
fore the  seed  is  actually  sown.  Price 
V.  Pickett,  21  Ala.  7-11. 

III.  Landlord's  Liex,  and   Remedies 
FOR  Recovery  of  Rent. 

24.  The  landlord's  lien  for  rent  ex- 
tends to  the  entire  crop  raised  on  the 
rented  premises,  whether  by  the  ten- 


ant himself  or  an  under-tenant.     Git- 
ens  V.  Easley,  17  Ala.  385. 

25.  It  depends  on  the  existence  of 
the  relation  of  landlord  and  tenant, 
and,  consequently,  cannot  attach  to  a 
crop  which  the  occupant  of  the  land 
had  sold  before  the  creation  of  the 
tenancy,  but  which  is  not  removed 
from  the  premises  until  after  that 
event.  Hadden's  Executors  v.  Powell, 
17  Ala.  314. 

26.  But  wherever  the  relation  exists, 
the  landlord's  lieu  on  the  crop  attaches ; 
consequently,  where  the  relation  is 
created  by  an  agreement  on  the  part 
of  a  purchaser,  after  entering  into 
possession  under  a  contract  of  pur- 
chase, to  pay  rent  in  consideration  of 
a  rescission  of~the  contract,  it  is  im- 
material whether  any  rent  accrues 
after  the  rescission  of  the  contract. 
S.  C,  21  Ala.  745. 

27.  The  lien  attaches  to  crops  grown 
on  the  land  after  the  creation  of  the 
relation,  although  they  were  planted 
prior    to  its   existence.     lb. 

28.  An  execution,  levied  on  the 
crop  after  its  removal  from  the  premi- 
ses and  storage  in  a  warehouse  l)y  the 
tenant,  is  entitled  to  preference  over 
an  attachment  subsequently  levied  at 
the  suit  of  the  landlord,  when  it  ap- 
pears that  the  former  levy  was  made 
in  ignorance  of  the  landlord's  lien 
both  by  the  sheriff  and  the  execution 
creditor.  Governor  v.  Davis,  20  Ala. 
366. 

29.  The  State  Bank  may  sue  in  its 
own  name  on  a  lease  of  its  real  estate, 
when  the  rent  is  reserved  to  it  by  the 
terms  of  the  lease,  although  the  de- 
mise is  in  the  name  of  the  assistant 
commissioner.  Douglass  Sf  Easfon  v. 
Branch  Bank  at  Mobile,  19  Ala.  659. 

30.  In  an  action  on  a  lease  for  years, 
to  recover  the  rent  reserved,  it  is  not 
necessary  to  aver  that  the  defendant 
entered  upon  or  took  possession  of 
the  premises.     lb. 

31.  A  count  in  assumpsit,  on  a  lease 
not  under  seal,  averring  the  perform- 
ance by  plaintiff  of  his  part  of  the  agree- 
ment, and  the  non-payment  of  the 
rent  by  defendant ;  and  then  alleging 
that  tJie  buildings  were  destroyed  by 
fire,  and,  in  consequence  thereof,  were 
not  delivered  up,  but  were  wholly 
lost,  is  not  demurrable,  either  for  du- 
plicity, or  for  misjohider  of  breaches  ;     ^ 
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the  non-payment  of  the  money  being 
the  only  brea.ch  alleged,  and  tlie  other 
allegations  being  mere  surplusage. 
Nave  V.  Berry,  22  Ala.  382. 

32.  If  the  rent  reserved  is  to  be 
paid  in  specific  articles,  and  the  con- 
tract does  not  fix  tlieir  value,  nor  fur- 
nish a  rule  by  whicli  it  may  be  ascer- 
tained by  a  mere  calculati-on,  assump- 
sit for  use  and  occupation  does  not 
lie.  O.^wald  v.  Godhold,  20  Ala.  811  ; 
Eastland  v.  Sparks,  22  Ala.  607. 

33.  Nor  does  it  lie  against  a  mere 
naked  trespasser.  Weaver  v.  Jones,  24 
Ala.  420. 

34.  But  it  lies  against  one  who,  after 
entering  under  a  contract  of  purchase, 
fails  to  comply  with  the  stipulations 
of  the  contract  in  the  payment  of  the 
purchase-money.  Smith  v.  Wooding, 
20  Ala.  324  ;  Seabnry  v.  Doe  d.  Stewart 
^  Easton,  22  Ala.  201. 

35.  It  lies  in  favor  of  the  heir,  for 
rents  accruing  after  the  death  of  his 
ancestor,  whose  estate  has  been  de- 
clared insolvent,  if  neither  the  admin- 
istrator nor  creditors  interpose  auj 
obstacle.  Branch  Bank  at  Mobile  v. 
Fry,  23  Ala.  770. 

36.  It  lies,  also,  after  a  recovery  in 
trespass  to  try  titles,  for  the  mesne 
profits  accruing  between  the  rendition 
of  judgment  and  the  execution  of  the 
writ  of  possession,  against  the  defend- 
ant in  the  first  action,  or  any  one  who 
comes  into  possession  under  him  ;  but 
not  against  a  tenant  who  comes  into 
possession  nnder  an  express  promise 
to  pay  rent  to  the  defendant.  Shu- 
make  V.  Nelms'  Adm'r,  25  Ala.  126. 

37.  Rents,  received  by  the  defend- 
ant under  an  adverse  holding,  cannot 
be  recovered  in  assumpsit  for  money 
had  and  received  ;  secus,  if  the  holding- 
is  not  adverse.  Price  v,  Pickett,  21  Ala. 
741. 

38.  A  landlord  may  maintain  the 
action  against  a  stranger,  who  has 
never  had  possession  of  the  land,  for 
rents  received  by  him  from  the  ten- 
ants under  an  assertion  pf  title  in  him- 
self. Branch  Bank  at  Mobile  v.  Fry, 
23  Ala.  770. 

39.  An  heir  cannot  maintain  the  ac- 
tion against  the  administrator  of  his 
ancestor's  estate,  for  the  rent  of  the 
plantation  on  which  the  decedent  re- 
sided at  the  time  of  his  death,  and 
which  the  administrator  rented   out, 


when  it  appears  that  the  widow's 
dower  has  not  been  assigned.  Mc- 
Laughlin V.  Godwin,  23  Ala.  846. 

40.  Rents,  received  by  an  adminis- 
trator or  guardian,  from  lands  lying 
without  the  limits  of  this  State,  may 
be  recovered  in  this  form  of  action  by 
the  parties  entitled.  Smith's  Executors 
V.  Wiley,  22  Ala.  396. 

41.  Tenants  in  common  may,  at  their 
election,  join  or  sever  in  the  action. 
Price  V.  Pickett,  21  Ala.  741  ;  Smith's 
Executors  v.  Wiley,  22  Ala.  396  ;  Tank- 
ersley  v.  Childers,  23  Ala.  781. 

42.  The  lessee's  negotiable  note  for 
the  rent  is  not  an  extinguishment  of 
the  rent  reserved  by  the  lease.  Dor- 
ranee  v.  Jones,  27  Ala.  630. 
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LIBEL  AND  SLANDER. 

I.  When  Action  Lies  ;  and  herein, 
OF  Privil'eged  Communications. 

II.  Pleadings,  Pkactice,  and    Evi- 
dence. 


I.  When  Action  Lies  ;  and  herein,  of 
Privileged  Communications. 

1.  A  publication,  made  by  defend- 
ant, of  and  concerning  plaintiff",  alleg- 
ing, in  substance,  that  the  town  com- 
missioners had  placed  certain  notes, 
amounting  to  $1949.94,  in  the  hands 
of  plaintiff  as  county  treasurer  ;  that 
defendant  notified  him,  'that  the  com- 
missioners, appointed  by  the  county 
judge  to  examine  his  office,  were  in 
town,  and  willing  to  proceed  with  the 
investigation,  but  he  refused,  saying 
that  he  had  not  time  before  the  elec- 
tion ;  that  plaintiff"  and  his  friends 
then  circulated  the  report,  that  he  had 
proposed  to  go  into  the  examination, 
and  that  defendant  had  refused  ;  that 
the  commissioners  made  a  slight  ex- 
amination of  plaintift"'s  papers,  and. 
found  among  them  a  receipt  for  §626.- 
04,  other  vouchers  for  moneys  paid 
out   amounting   to   $219.85",   cash   on 
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hand  $35,  two  notes  for  $119.55  each, 
and  that  pJaintitf  accounted  to  them 
for  the  receipt  of  $276.55  ;  that  defend- 
ant "warned"  plaintiff  to  have  his 
books  and  office,  and  not  the  few  pa- 
pers which  he  had  exhibited,  examin- 
ed by  the  commissioners,  but  he  re- 
fused to  do  so ;  that  "there  has  been 
collected,  from  the  claims  placed  in 
his  hands  by  said  commissioners,  the 
sura  of  $510.45",  instead  of  $276.55  for 
■which  he  accounted,  the  names  of  the 
persons  from  whom  collected  being 
annexed, — is  not  a  libel,  though  charg- 
ed by  innuendo  to  have  been  intended 
to  impute  to  plaintiff,  as  county  treas- 
urer, fraud,  corruption,  embezzlement, 
and  other  official  misconduct.  Hen- 
derson V.  Hale,  19  Ala.  154. 

2.  At  common  law,  and  in  this  State 
prior  to  the  passage  of  the  act  of  1841, 
(Clay's  Digest,  421,  f  31,)  words  spok- 
en of  an  agent  or  bailee,  charging  him 
with  the  embezzlement  or  fraudulent 
conversion  of  his  principal's  goods, 
did  not  impute  the  crime  of  larceny. 
Wriglit  V.  Lindsay,  20  Ala.  428.  See, 
also,  Spivey  v.  The  State,  26  Ala.  90. 

3.  The  words,  "He  is  mighty  smart 
after  night,"  "Put  him  in  the  dark,  and 
he  would  get  it  all,"  falsely  and  mali- 
ciously spoken  of  and  concerning 
another,  do  not  impute  the  crime  of 
larceny,  and  are  not  in  themselves  ac- 
tionable ;  nor  do  they  become  action- 
able, when  alleged  to  have  been  spok- 
en in  a  conversation,  in  the  presence 
of  third  persons,  "with  reference  to  a 
dispute  and  difficulty  which  existed 
between  plaintiff  and  defendant,  rela- 
tive to  a  certain  tan-yard,  and  the 
hides  and  leather  in  said  tan-yard,  and 
the  division  and  disposition  of  the 
same."     Kirksey  v.  Fike,  29  Ala.  206. 

4.  Words  spoken  of  another,  charg- 
ing him  with  having  beaten  his  wife 
BO  that  he  made  her  miscarry,  amount 
to  nothing  more  than  a  charge  of  hav- 
ing committed  an  assault  and  battery, 
and  are  not  of  themselves  actionabl-e. 
Dudley  V.  Horn  and  Wife,  21  Ala.  379. 

5.  The  following  words,  alleged  to 
have  been  spoken  of  and  concerning 
plaintiff,  in  his  trade  and  occupation 
as  clerk  of  a  firm  in  which  the  defend- 
ant was  a  partner,  "Your  man  is  plot- 
ting to  blow  me  and  the  concern  (the 
firm)  up,  and  l,believe  you  have  a  hand 
in  it, — held,  per  se,  actionable,  without 


an  averment  of  special  damage,  though 
spoken  in  the  present  time.  Ware  v. 
Clowney,  24  Ala.  707. 

6.  The  following  words,  alleged  to 
have  been  spoken  in  a  conversation 
relative  to  the  burning  of  defendant's 
house,  and  to  have  been  intended  to 
charge  plaintiff  with  the  crime  of  arson, 
"Next  morning,  I  saw  a  track,  going 
to  and  returning  from  the  house.  The 
toes  turned  in ;  and  I  know  of  but  one 
man  who  owes  me  enmity  enough  to 
do  such  a  thing,  and  you  know  whom 
I  mean,  D.,"  (plaintiff,) — are  not  action- 
able, in  the  absence  of  an  averment 
tending  to  identify  plaintiff  as  the 
person  who  made  the  tracks.  Robirir 
son  V.  Drummond,  24  Ala.  174. 

7.  Privileged  communications  are  of 
four  kinds  :  1st,  when  the  author  of 
the  alleged  slander  acted  in  the  bona- 
fide  discharge  of  a  pubhc  or  private 
dniy,  legal  or  moral,  or  in  the  prose- 
cution of  his  own  rights  and  interests  ; 
2d,  anything  said  or  written  by  a  mas- 
ter, in  good  faith,  in  giving  the  char- 
acter of  a  servant  who  has  been  em- 
ployed by  him  ;  3d,  words  used  in  the 
course  of  a  legal  or  judicial  proceed- 
ing ;  aud,-4th,  publications  duly  made 
in  the  ordinary  course  of  parliamentary 
proceedings.  Also,  expressions  of 
suspicion,  based  upon  facts  detailed, 
confidentially  and  prudently  made  to 
discreet  persons,  in  good  faith,  to  di- 
rect their  watchfulness  and  enlist  their 
aid  in  the  detection  of  persons  sup- 
posed  to  be  guilty  of  felony,  and  not 
more  extended  than  the  circumstances 
of  suspicion  justify,  give  the  injured 
party  no  right  of  action.  Stallings  v. 
Newman,  26  Ala.  300. 

8.  The  act  of  1830,  which  makes 
"all  words  spoken  and  published  of 
any  female  person  of  this  State,  false- 
ly and  maliciously  imputing  to  her  a 
want  of  chastitj',"  actionable  in  them- 
selves, includes  all  resident  females, 
whether  foreigners  or  citizens.  Sid- 
greaves  V.  Myatt,  22  Ala.  617. 

II.  Pleadings,  Practice,  and  Evidence. 

9.  It  is  the  office  of  an  innuendo  to 
explain  the  words  spoken  or  publish- 
ed, but  it  cannot  enlarge  their  mean- 
ing. Henderson  v.  Hale,  19  Ala.  154; 
Robinson  v.  Drummond,  24  Ala.  174; 
Kirksey. V.  Fike,  29  Ala.  206. 
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10.  It  is  not  necessary  to  aver  in 
the  declaration  the  name  of  the  person 
to  whom,  or  in  whose  presence,  the 
actionable  words  were  spoken.  Ware 
V.  Cartledge,  24  Ala.  622. 

11.  In  declaring  on  words  charging 
plaintiff  with  the  murder  of  defend- 
ant's son,  it  is  not  necessary  to  aver 
the  death  of  the  person  said  to  have 
been  murdered.  Stalli7}gs  v.  Newman, 
26  Ala.  300. 

12.  In  an  action  by  a  female,  for  the 
false  speaking  of  words  imputing  to 
her  a  want  of  chastity,  an  averment  of 
her  chastity  and  good  repute  is  in- 
ducement merely,  and  can  only  be 
put  in  issue  by  an  appropriate  plea  : 
under  the  general  issue,  the  defend- 
ant can  only  adduce  evidence  of  her 
want  of  chastity  in  mitigation  of 
damages.  Sidgreaves  v.  Myatt,  22  Ala. 
617. 

13.  The  plea  of  justification,  when 
pleaded  with  the  general  issue,  does 
not  amount  to  an  admission  of  record 
of  the  speaking  of  the  words  charged. 
Wright  V.  Lindsay,  20  Ala.  428. 

14.  If  the  defendant,  in  such  case, 
fails  to  establish  the  plea  of  justifica- 
tion, it  may  be  considered  by  the  jury 
in  aggravation  of  damages.  Robinson 
V.  Drummortd,  24:  Ala.  174. 

15.  Evidence  of  the  defendant's 
wealth  is  not  admissible  for  plaintiff. 
Ware  v.  Cartledge,  24  Ala.  622. 

16.  In  an  action  by  an  unmarried 
female,  for  the  speaking  of  words  im- 
puting to  her  a  want  of  chastity,  evi- 
dence of  other  words  and  acts,  spoken 
and  committed  by  the  defendant  after 
the  speaking  of  the  words  charged, 
but  before  the  commencement  of  the 
suit,  implying  a  want  of  chastity  on 
the  part  of  plaintiff,  and  indicating  a 
desire  to  harass,  insult  and  degrade 
her,  but  not  forming  of  themselves 
a  separate  cause  of  'action, — is  admis- 
sible for  plaintiff,  to  show  malice.     lb. 

17.  Under  the  general  issue,  the  de- 
fendant may  adduce  evidence  of  the 
plaintiff's  general  bad  character  in 
mitigation  of  damages,  although  he 
has  also  interposed  the  plea  of  justifi- 
cation. Pope  V.  Welsh's  Adm'r, 18  Ala. 
631. 

18.  The  defendant  may  prove  the 
facts  and  circumstances  in  reference 
to  which  the  words  were  spoken,  for 
the  purpose  of  showing  that  he  did 
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not  intend  thereby  to  impute  to  plaiur 
tiff  the  crime  which,  standing  alone, 
they  would  naturally  import.  Wil- 
liams V.  Cawley,  18  Ala.  206. 

19.  If  he  proves  that  the  words 
were  spoken  with  reference  to  a  trans- 
action which  could  not  amount  to  the 
imputation  of  a  crime,  such  proof  will 
protect  him  from  all  legal  consequen- 
ces except  those  resulting  from  special 
damages.  Wright  v.  Lindsay,  20  Ala. 
428. 

20.  The  defendant  may  show,  in 
mitigation  of  damages,  that  he  was 
incited  and  provoked  to  the  utterance 
of  the  slanderous  words,  by  some  act 
or  declaration  of  plaintiff,  contempo- 
raneous or  nearly  concurrent  with  the 
speaking  of  the  slander  ;  but,  to  ren- 
der such  act  or  declaration  on  the 
part  of  the  plaintiff  admissible  evi- 
dence for  the  defendant,  it  must  be 
shown  to  have  been  the  immediate 
and  proximate  cause  or  provocation 
of  the  slanderous  words  :  it  is  not 
suflBcient  to  show  that  it  occurred,  and 
was  communicated  to  the  defendant, 
before  the  speaking  of  the  words 
charged.     Moore  v.  Clay,  24  Ala.  235. 

21.  The  words  declared  on,  charg- 
ing plaintiff  with  the  murder  of  de- 
fendant's son,  having  been  proved  to 
haye  been  spoken  while  defendant  and 
witness  were  alone  together,  going  to 
a  neighbor's  house,  to  get  him  to  read 
a  letter  which  defendant  had  receiv- 
ed, relative  to  his  son's  death, — held, 
that  defendant's  declaration  to  witness, 
in  the  same  conversation,  "that  his 
wife  was  much  distressed  on  account 
of  her  son's  death,"  was  admissible 
evidence  for  him,  as  tending  to  show 
that  the  words  spoken  were  prompted 
by  grief  rather  than  malice.  Stallings 
V.  Newman,  26  Ala.  300. 

22.  A  witness  may  testify,  that  he 
received  and  understood  the  defend- 
ant's communication  as  private  and 
confidential,  in  the  absence  of  any  in- 
junction ol"  secrecy  from  the  defendant, 
or  any  declaration  on  his  part  that 
it  should  be  so  regarded  ;  but,  wheth- 
er the  communication  was  so  intend- 
ed by  the  defendant,  and  whether, 
although  so  intended,  it  was  never- 
theless prompted  by  malice,  are  ques- 
tions for  the  jury.     lb. 

23.  There  is  no  error  in  instructing 
the  jury,  "that  confidential  communi- 
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cations,  made  in  the  usual  course  of 
business,  or  of  domestic  or  firiendly 
intercourse,"  sliould  be  liberally  view- 
ed by  juries."     lb. 


LIEN. 

See  Attachment,  39-40,  p.  416. 
Execution,  ni,-p.  633. 
Judgment,  VII,  p.  670. 
Landlord  AND  TENANT,ni,p. 686. 


LIMITATIONS,  STATUTE  OF. 

(Statutory  Provisions  :  Code,  §^  2474-2502  ;  Clay's 
Digest,  32S-8,  ijij  78-93  ;  Session  Acts  1853-4, 
p.  71.) 

I;  When    the   Statute   Commences 
TO  Run. 

II.  When    the    Statutory  Bar  is 
Complete. 

1.  Personal  Actions.        .  ' 

2.  Real  Actions. 

3.  Summary  Proceedings. 

4.  Writs  of  Error,  and  Appeals. 

III.  Operation  of  the  Statute,  and 
How  Suspended  or  Avoided. 

1.  Operation  on  Contracts  and  Titles 
to  Property. 

2.  What  will  Suspend  the  Running 
of  the  Statute. 

3.  Admissions,  and  Subsequent  Prom- 
ises. 

IV.  Exceptions  and  Provisoes. 

1.  Absent    Debtors,  and   Non-Reii- 

dents. 

2.  Accounts  between  Merchants. 

3.  Commencement  of  N-ew  Action. 

4.  Coverture. 

-5.  Other  Exceptions. 

V.  Pleadings  and  Evidence.  , 


I.  When  the  Statute  Commences  to 
Run. 

1.  When  a  cause  of  action  accrues 
against  a  deputy  clerk,  in  favor  of  his 


principal,  for  the  negligent  and  un- 
skillful performance  of  his  duty  as  such 
deputy,  whereby  the  principal  is  ex- 
posed to  a  suit  for  damages,  the  stat- 
ute begins  to  run  in  his  favor,  as 
against  his  principal,  from  the  time  of 
the  default,  and  not  when  the  conse- 
quent injury  is  developed.  Snedicor 
V.  Davis,  17  Ala.  472. 

2.  If  one  receives  the  slave  of 
another,  under  a  promise  to  account 
for  the  hire,  without  any  agreement 
as  to  the  terra  or  amount,  the  hire  be- 
comes due  and  payable  as  it  is  earned, 
or,  at  most,  within  a  convenient  and 
reasonable  time  thereafter.  Mims\ 
Executors  v.  Sturtevant,  18  Ala.  3.59. 

3.  The  statute  does  not  begin  to  run 
in  favor  of  a  clerk,  who  has  collected 
money  on  a  judgment,  until  a  conver- 
sion or  refusal  to  pay  on  demand. 
McDonnell  v.  Branch  Bank  at  Montgom- 
ery, 20  Ala.  313. 

4.  The  same  principle  applies  to  an 
attorney,  who  has  collected  money  for 
his  client ;  but  the  client  cannot  in- 
voke this  principle,  to  excuse  his  own 
laches  in  failing  to  make  a  demand 
within  a  reasonable  time.  Kimbro  v. 
Waller,  21  Ala.  376. 

5.  Where  a  person  receives  money 
under  a  decree,  which  is  afterwards 
reversed  on  error,  the  statute  begins 
to  run  in  his  favor  from  the  reversal. 
Crocker  and  Wife  v.  Clements'  Adm'r, 
23  Ala.  296. 

6.  The  statute  begins  to  run,  in  fa- 
vor of  one  claiming  under  a  loan, 
gratuitous  bailment,  or  purchase  at  a 
void  sale,  from  an  administrator  in 
chief,  onl}'  from  the  appointment  of  a 
succeeding  administrator.  Lawson's 
Adm'r  v.  Lay's  Executor,  24  Ala.  184  ; 
Wyatt's  Adni'r  v.  Rambo,  29  Ala.  510. 
See,  also,  Hoppers  Adm'r  v.  Steele,  18 
Ala.  828. 

7.  If  a  purchaser  at  administrator's 
sale  takes  possession  of  the  property, 
but  fails  to  cotnpl^v  with  the  statutory 
requirements  in  giving  bond,  with  se- 
curit3',  for  the  payment  of  the  pur- 
chase-money, the  statute  begins  to  run 
in  his  favor  from  that  time.  Lay's  Ex- 
ecutor V.  Lawson's  Adm'r,  23  Ala.  377. 

8.  If  a  surety  for  the  defendant  in 
execution,  having  control  of  the  judg- 
ment under  an  agreement  to  hold  and 
use  it  for  the  defendant's  benefit  on 
his  payment  of  it,  purchases  his  lands 
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at  execution  sale,  and  afterwards  re- 
sells them,  takiii}^  a  note  for  the  pur- 
chase-money, which  he  places  in  the 
hands  of  a  third  person,  for  the  bene- 
fit of  the  defendant, — the  statute  be- 
gins to  run  in  favor  of  such  third 
person,  as  against  the  defendant  in 
execution,  not  from  the  payment  of 
the  judgment  by  the  defendant,  but 
from  the  bailee's  subsequent  receipt 
of  the  money.  GarreWs  Adm'rs  v.  Gar- 
rett ^  Garrett,  27  Ala.  687. 

9.  Where  a  party  has  the  right  to 
bring  either  trover  for  the  conversion 
of  his  slave,  or. assumpsit  for  the  pro- 
ceeds of  sale,  and  elects  to  proceed  in 
the  latter  action,  the  statute  begins  to 
run,  not  from  the  time  of  the  sale,  but 
from  the  subsequent  receipt  of  the 
money.  Ivey's  Adm'r  v.  Owens  and 
Wife,  28  Ala.  641. 

10.  The  statute  does  not  begin  to  run 
against  a  mortgagee  out  of  possession, 
as  in  favor  of  the  mortgagor  or  one 
claiming  under  him,  even  after  the 
law-day  has  passed,  until  there  has  been 
some  overt  act,  or  open  assertion  of 
adverse  title.    Boyd  v.  Beck,29  Ala.  703. 

11.  Where  the  separate  property  of 
a  married  woman  is  allowed  by  her 
trustee  to  remain  in  the  possession  of 
her  husband,  who,  at  his  death,  dis- 
poses of  it  by  will ;  and  the  trustee  is 
cognizant,  before  the  will  is  admitted 
to  probate,  of  facts  which  are  sufticient 
to  charge  him  with  implied  notice  of 
its  general  provisions, — the  adverse 
possession  of  the  husband's  executor, 
as  against  the  trustee,  commences  to 
run  from  the  probate  of  the  will  and 
possession  under  it.  Bryan  v.  IVeems 
and  Wife,  29  Ala.  423. 

11 ,  When  the  Statutory  Bar  is  Cosr- 

PLETE. 

1.  Personal  Actions. 

12.  To  bar  an  action  of  detinue, 
where  the  cause  of  action  accrued 
here,  there  must  have  been  six  years 
adverse  possession  within  this  State, 
'by  some  one  against  whom  an  action 
might  at  any  have  been  brought.  Bo- 
hannon  v.  Chapman,  17  Ala.  696  ; 
Tkomason  v.  Odum,  23  Ala.  480. 

13.  In  an  action  on  a  contract  made 
in  another  State,  the  foreign  statute 
of  limitations,  although  a  perfect  bar 


to  a  suit  there  instituted,  is  not  avail- 
able as  a  defense.  Jones  v.  Jones,  18 
Ala  248.  (Overruling  Goodman  v. 
Monk,  8  Porter,  94.) 

14.  If  personal  property,  to  which 
the  lien  of  an  execution  has  attached, 
is  removed  to  another  State,  and  there 
acquired  and  held  by  a  bona-ftde  pur- 
chaser until  the  foreign  statute  has 
barred  its  recovery,  and  then  brought 
back  by  him  to  tiiis  State,  his  title  is 
perfect  against  the  execution  creditor. 
Newcomhe  v.  Leavitt,  22  Ala.  631. 

15.  A  fraudulent  purcliaser  from  a 
debtor,  who  holds  possession  for  the 
period  prescribed  as  a  bar  by  the 
statute  of  limitations,  thereby  acquires 
no  title,  as  agaihst  a  creditor  wh© 
could  not,  by  the  exercise  of  reason- 
able diligence,  have  discovered  the 
fraud  within  six  years  before  the  com- 
mencement of  the  action.  Snodgrass 
V.  Branch  Bank  at  Decatur,  25  Ala.  161. 

16.  Three  years  is  the  limitation  to 
an  pction  on  an  account,  whether 
consisting  of  one  or  more  items,  found- 
ed on  a  contract  some  term  of  ■which  is 
left  unsettled  by  the  parties.  Mims' 
Executors  v.  Sturtevant,  18  Ala.  359. 

17.  If  the  owner  of  a  slave  allows 
another  to  have  possession  for  several 
years,  under  a  promise  to  account  for 
the  hire,  without  any  agreement  as  to 
the  price  or  term,  he  cannot  treat  the 
entire  demand  as  one  continuous  item, 
so  as  to  exempt  it  from  the  operation 
of  the  statute  until  the  expiration  of 
three  years  from  the  accrual  of  the 
last  item.     lb. 

18.  Where  all  the  items  of  an  ac- 
count are  on  one  side,  the  entire  ac- 
count is  not  taken  out  of  the  statute, 
because  one  or  more  of  the  items  may 
not  be  barred  ;  but,  where  there  are 
mutual  accounts  between  the  parties, 
consisting  of  items  of  debit  and  credit 
on  each  side,  no  part  of  the  account 
is  barred  imtil  the  bar  is  complete  as 
to  all  the  items.  Wilson  v.  Calvert,  18 
Ala.  274. 

2.  Real   Actions. 

19.  Adverse  possession  for  more 
than  thirty  years,  with  two  descents 
cast  on  the  adverse  claimants,  bars 
not  only  a  right  of  entry,  but  all  real 
actions.  Baker  v.  Chastang's  Heirs, 
IS  Ala.  417. 
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20.  To  bar  an  action  for  the  recov- 
ery of  lands  nnder  the  act  of  1843,  ten 
years  must  have  elapsed  since  the 
passaoje  of  that  act.  Cox  v.  Davis,  17 
Ala.  714 ;  Rawls  v.  Doe  d.  Kennedy,  23 
Ala.  420. 

21.  But  possessions  which  commen- 
ced under  the  former  law,  are  govern- 
ed by  the  statute  which  first  effects  a 
bar  in  their  favor.  Rawls  v.  Doe  d. 
Kennedy,  23  Ala.  240. 

22.  The  act  of  1843  having  been 
approved  on  the  7th  Febrnary,  a  suit 
commenced  on  the  7th  February,  1853, 
is  not  barred.  Owen  v.  Slatter,  26  Ala. 
547. 

23.  The  proviso  to  the  first  section 
gt  the  act  of  1843,  applies  only  to  that 
section,  and  does  not  extend  to  the 
wiiole  act.  Cox  v.  Davis,  17  Ala.  714  ; 
Rawls  V.  Doe  d.  Kennedy,  23  Ala.  240. 

3.  Summary-  Proceedings. 

24.  The  act  of  1848,  requiring  liens 
on  steamboats  and  other  water-craft 
to  oe  enforced  witiiin  six  montlis  from 
the  time  of  their  creation,  repeals  the 
act  of  1836,  which  required  their  en- 
forcement on  or  before  tlie  first  day 
of  July  ensuing  next  after  their  crea- 
tion. Stewart  George  v.  Skeates  ^  Co., 
19  Ala.  738. 

25.  The  limitation  of  a  summary 
proceeding  against  a  steamboat,  for  a 
violation  of  the  registration  act  of 
1854,  is  one  year,  as  prescribed  by 
section  2481  of  the  Code,  and  not 
thirty  days  from  the  accrual  of  the 
cause  of  action,  as  prescribed  by  the 
statute  (Code,  g  2706)  relative  to  the 
enforcement  of  liens.  Commisi^ioners 
of  Pilotage  V.  Steamboat  Cuba,  Sfc,  28 
Ala.  185. 

26.  The  act  of  1807,  limiting  prose- 
cutions for  the  recovery  of  fines  and 
forfeitures  to  one  year,  does  not  apply 
to  summary  proceedings  against  a 
tax-collector,  under  the  act  of  1820, 
for  failing  to  pay  over  taxes.  Walker 
V.  Chapman,  22  .\la.  116. 

27.  In  a  summary  proceeding  against 
a  hank  debtor,  the  notice  is  the  com- 
mencement of  the  action,  although  the 
motion  for  judgment  is  afterwards 
delayed.  Stanley  v.  Bank  of  Mobile,  23 
Ala.  652. 


4.   Writs  of  Error,  and  Appeals. 

From  judgments  at  law,  see  Error 
AND  Appeal,  IV,  p.  564. 

From  decrees  in  chancery,  see  Error 
AND  Appeal,  IV,  p.  259. 

From  probate  decrees  and  orders, 
see  Error  and  Appeal,  IV,  p.  147. 

III.  Operation  of  the  Statute,  and 
How  Suspended  or  Avoided. 

1.  Operation  on  Contracts  and  Title  to 

Property. 

28.  In  its  operation  on  contracts  for 
the  payment  of  money,  the  statute  sim- 
ply bars  the  remedy,  but  does  not  affect 
the  debt.     Jones  v.  Jones,  18  Ala.  248. 

29.  In  its  operation  on  personal 
property,  adversely  held,  it  perfects 
the  title  of  the'  possessor,  Jones  v. 
Jones,  18  Ala.  248  ;  Newcombe  v.  Lea- 
vitt,  22   Ala.  631. 

30.  A  party  in  possession  of  land, 
holding  in  subordination  to  a  title 
which  has  been  perfected  by  the  ad- 
verse possession  of  himself  and  those 
from  whom  he  derived  it,  caimot,  by 
purchasing  in  an  outstanding  title 
which  has  been  barred  by  sucli  ad- 
verse possession,  give  vitality  to  it, 
and  thus  prevent  a  recovery  on  the 
title  under  which  l>e  held.  Baker  v. 
Chastang's  Heirs,  18  Ala.  417. 

31.  When  the  statute  has  perfected 
a  bar  against  the  recovery  of  a  female 
^lave,  the  bar  is  also  complete  as  to 
her  children  born  after  the  commence- 
ment of  the  adverse  possession. 
(Rice,  C.  J.,  dissenting,  held  that,  unless 
the  children  were  born  after  the  com-, 
pletion  of  the  bar  as  to  their  mother, 
tlie  bar  as  to  them  was  not  complete 
until  they  were  six  years  old.)  Bryan 
and  Wife  v.  Weems,  29  Ala.  423. 

32.  The  barring  of  a  recovery  on  a 
note,  secured  by  an  assigned  mort- 
gage, does  not  affect  or  impair  the 
security.  Cullum  v.  Branch  Sank  at 
Mobile,  23  Ala..  191. 

2.  Wliat  will  Suspend  the  Running  of  the 

Statute. 

33.  The  bankrnptcy  of  the  maker  of 
a  note  does  not  suspend  the  operation 
of  tlie  statute.  Harwell  v.  Steel,  17  Ala. 
372, 
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34.  A  recovery  in  ejectment,  with- 
out an  entry  under  it,  docs  not  stop 
tlie  statute.  Doe  d.  Kennedifs  Heirs  v. 
Reynolds,  27  Ala.  3G4. 

35.  In  an  action  against  an  adminis- 
trator of  an  insolvent  estate,  founded 
on  a  claim  wiiich  had  been  filed  against 
the  estate  under  an  order  of  court, 
the  time  which  elapsed  while  the  pro- 
ceedings were  pending  in  the  probate 
court  cannot  be  deducted  to  prevent 
the  bar  of  the  statute.  Lee  v.  Leacli- 
man,  22  Ala.  452. 

3.  Admissions,  and  Subsequent  Fromises. 

36.  A  general  admission  of  unset- 
tled matters  of  account  is  not  sufficient 
to  take  any  particular  account  out  of 
tlie  statute.  Boxley  v.  Gayle,  19  Ala. 
151. 

37.  Where  an  account,  already  bar- 
red by  the  statute,  is  sent  by  mail  to 
the  debtor,  at  his  request ;  and  he 
neither  responds  to  the  letter  for  sev- 
eral years,  nor  makes  any  objection 
to  the  account, — it  does  not  thereby 
become  a  stated  account,  so  as  to  re- 
move the  bar  of  the  statute.  Bryan 
V.  Ware,  20  Ala.  687. 

38.  Where  an  account  was  placed, 
with  a  number  of  others,  in  the  hands 
of  an  attornej^  for  collection  ;  and  it 
was  proved  that  the  debtor  came  sev- 
eral times  to  liis  officei*  examined  the 
bundle  of  accounts,  and  made  no  ob- 
jection to  his  own, — /teW,  that  this  was 
sufficient  to  charge  him  with .  an  ac- 
knowledgment of  its  justness.  McCul- 
loch  V.  Judd,  Sons  ^  Co.,  20  Ala  703. 

39.  A  sole  executor  may,  by  his  ad-^ 
missions,  remove  the  bar  of  the  stat- 
ute, and  revive  a  cause  of  action 
against  the  estate.  Townes  Sf  Nooe  v. 
Ferguson,  20  Ala.  147. 

40.  Secus,  as  to  a  sole  acting  execu- 
tor, who  has  control  and  possession 
of  the  entire  estate,  when  his  co- 
executors  have  qualified  and  given 
bond.  Pitts  i;.-  Wooten's  Executors,  24 
Ala.  474. 

41.  A  promise  by  the  husband,  to 
pay  a  debt  contracted  by  the  wife 
dum  sola,  will  not  take  the  demand,  as 
against  the  wife,  out  of  the  influencfe 
of  the  statute,  Moore  v.  Leseur  and 
Wife,  J  8  Ala.  606. 

42.  To  remove  the  bar  of  the  statute, 
requires  either  an  express  promise  to 


pay,  or  a  clear  and  distinct  admission 
of  a  present  indebtedness  ;  but  either 
of  these  is  sufficient.  Townes  If  Nooe 
V.  Ferguson,  20  Ala.  147  ;  Ross  v.  Ros.t, 
20  Ala.  105;  Bryan  v.  If  are,  20  Ala. 
687;  Pool's  Executor  v.  Relfe,  23  Ala.' 
701. 

43.  A  charge  to  the  jury,  asserting 
that  "it  requires  an  express  promise, 
or  something  e(iuivalent  to  an  express 
promise,  to  revive  a  cause  of  action 
after  the  statute  has  effected  a  bar," 
is  erroneous.  Ross  v.  Ro^s,  20  Ala. 
105. 

44.  So  is  a  charge,  asserting  that, 
to  remove  the  bar  of  the  statute  when 
pleaded  to  an  open  account,  requires 
proof,  not  only  of  a  subsequent  prom- 
ise, but  that  it  was  made  "with  a  full 
knowledge  of  all  the  facts."  Robton 
V.  Langdon,  26  Ala.  660. 

45.  An  admission  in  these  words, 
"Tlie  account  is  a.  good  one,  but  I  can- 
not pay  it  before  January,  at  which 
time  1  will  be  receiving  money  for 
the  hire  of  negroes," — held  sufficient 
to  remove  the  bar  of  the  statute. 
Townes  ^  Nooev.  Ferguson,  20  Ala.  147. 

46.  A  proy)osal,  by  way  of  compro- 
mise, to  pay  the  principal  if  the  credi- 
tor will  lose  the  interest,  is  not  suffi- 
cient to  remove  the  bar.  Pool's  Ex- 
ecutor v.  Relfe,  23  Ala.  701. 

47.  A  letter,  containing  an  offer  of 
compromise,  held  not  be  such  a  con- 
ditional promise  as,  on  proof  of  the 
facts  denied  in  it,  would  remove  the 
bar  of  the  statute.     lb. 

48.  In  assumpsit  by  husband  and 
wife,  on  a  promise  to  pay  for  services 
rendered  by  the  wife  to  the  defend- 
ant's intestate,  it  appeared  that  th& 
intestate  once  went  to  defendant's 
house,  to  get  the  latter  to  write  his 
will,  but  did  not  find  him  at  home  ; 
that,  on  his  return,  he  met  witness, 
and,  after  telling  him  the  object  of  his 
visit,  stated  "that  he  was  satisfied  he 
would  not  live  long,  and  never  expect- 
ed to  see  B.  (defendant)  again  ;  that 
he  wanted  him  to  bear  witness  that 
lie  wished  B.  to  pay  Mrs.  H.  (plain- 
tiff's wife)  §500  for  the  services  she 
had  rendered  him."  Held,  that  this 
admission  was  not  in  the  nature  of  a 
testamentary  bequest,  but  was  suffi- 
cient to  remove  the  bar  of  the  statute 
of  limitations.  Jordan's  Adm'r  v.  Hub- 
bard and  Wife,  26  Ala.  433. 
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49.  Section  2490  of  the  Code,  re- 
specting partial  payments  and  subse- 
quent promises,  does  not  apply  to 
verbal  promises  made  before  the  Code 
went  into  effect.     lb. 

50.  A  subsequent  promise,  express 
or  implied,  if  made  on  Sunday,  does 
not  remove  the  bar  of  the  statute. 
Bumgardner  v.  Taylor,  28  Ala.  687. 

51.  To  revive  a  debt  barred  by  the 
statute,  there  must  be  a  promise  by 
the  debtor  to  pay  the  debt ;  but  this 
pron)isc  may  be  either  express  or  im- 
plied, conditional  or  unconditional. 
If  implied,  there  must  not  only  be  a 
clear  and  distinct  recognition  of  the 
debt,  but  it  must  be  unaccompanied 
with  any  expressions  which  leave  it 
doubtful  whether  the  debtor  was  wil- 
ling to  waive  the  benefit  of  the  statute  ; 
but,  if  the  promise  is  express,  though 
conditional  or  dependent,  proof  of  the 
performance  of  the  condition  is  all 
that  is  required.  Evans  v.  Carey,  29 
Ala.  99. 

52.  Where  the  words  amoHint,  in 
law,  to  an  express  promise,  there  is 
no  necessity  for  referring  their  con- 
struction to  the  jury,  but  the  court 
may  instruct  thera  as  to  the  legal  effect 
of  the  words,     lb. 

53.  Where  the  creditor  met  his 
debtor  at  the  hoiise  of  a  common 
relative,  and  refused  to  speak  to  him  ; 
and,  on  the  debtor  afterwards  com- 
plaining of  this  to  his  relative,  the 
latter  told  him,  that  the  creditor  "con- 
sidered he  had  treated  him  badly  in 
permitting  him  to  suffer  largely  as 
his  endorser  in  bank  ;"  whereupon 
the  debtor,  "seeming  suprised,  said 
that,  if  plaintiff  had  paid  anything  on 
account  of  such  endorsement,  he  was 
able  and  willing  to  pay  it  to  plain- 
tiff,"— held,  that  these  words  amounted 
in  law  to  an  express  promise,  and,  on 
proof  of  the  payment  by  plaintifif,  re- 
moved the  statutory  bar.     lb. 

lY.  Exceptions  and  Provisoes. 

1.  Absent  Defendants,  and  Non-Residents. 

54.  The  provision  in  theact  of  1802, 
allowing  the  creditor  to  bring  suit 
after  the  return  of  an  ubsent  debtor, 
applies  not  only  to  a  resident  debtor 
temporarily  absent,  but  to  a  non-resi- 
dent who   has   come   into   the   State 


since  the  accrual  of  the  cause  of  ac- 
tion. State  Bank  v.  SeawelL,  18  Ala. 
616. 

55.  If  such  non-resident,  after  com- 
ing into  thi-s  State,  has  appeared  open- 

y,  not  evading  or  concealing  himself 
from  his  creditor,  but  traveling  about, 
the  statute  runs  in  his  favor,  although 
the  creditor  has  no  actual  notice  of 
his  presence,     lb. 

56.  Although,  to  perfect  the  statu- 
tory bar,  the  defendant  must  have  re- 
sided within  the  State  during  the 
entire  period  prescribed  as  the  limita- 
tion, yet  it  is  not  necessary  that  his 
residence  should  have  been  continu- 
ous. Crocker  and  Wife  v.  Clements' 
Adm'r,  23  Ala.  296. 

57.  The  proviso  to  the  Florida  stat- 
ute, in  favor  of  persons  "beyond  the 
seas  or  out  of  the  country,"  includes 
a  resident  citizen  of  another  State 
who  has  never  been  in  Florida.  Thorn- 
asonv.  Odum,  23  Ala.  480. 

2.  Accounts  between  ''Merchants. 

58.  The  term  account  current,  in  its 
usual  mercantile  sense,  implies  an  ac- 
count containing  items  of  debit  and 
credit  between  the  parties,  from  which 
the  balance  due  to  one  or  the  other  is 
or  can  be  ascertained.  Wilson  v.  Cal- 
vert, 18  Ala.  274. 

59.  An  account,  containing  several 
items  of  debit  for  goods  bought,  and 
a  single  item  of  credit  for  cash  paid, 
is  not  within  the  proviso.  McCidloch 
V.  Judd,  Sons  ^-  Co..  20  Ala.  703. 

60.  An  account  for  goods  sold  and 
delivered  is  not  necessarily  within  the 
proviso,  because  both  parties  were 
merchants  at  the  time  it  was  contracted. 
lb. 

3.  Commencement  of  New  Action. 

61.  This  proviso  does  not  applj"^  to 
an  action  instituted  within  twelve 
months  after  the  dismissal  of  a  bill  in 
chancery  touching  the  same  matters. 
Roland  v.  Logan,  18  Ala.  307. 

4.  Coverture. 

62.  When  a  cause  of  action  accrues 
to  a  married  woman  during  covcrtrre, 
the  statute  does  not  begin  to  run 
against  her  until  the  death  of  her  hua- 
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band.     Michan  and  Wife  v.    Wyatt,  21 
Ala.  813. 

5.  Other  Exceptions. 

62.  A  suit  commenced  witliin  one 
year  from  the  time  the  Code  went  into 
operation,  on  a  cause  of  action  exist- 
ing at  the  time  of  its  adoption,  is  ex- 
empted from  the  influence  of  its  pro- 
visions as  to  the  limitation  of  ac- 
tions.    Bettis  V.  Saint,28  A\a..  214.    ■ 

64.  The  proviso  to  the  first  section 
of  the  act  of  1843,  applies  only  to  that 
section,  and  does  not  extend  to  the 
whole  act.  Rawh  v.  Doe  d.  Kennedy, 
23  Ala.  240  ;  Cox  v.  Davis,  17  Ala.  714. 

65.  The  statute  does  not  pefect,  as 
against  a  creditor,  a  possession  ac- 
quired under  a  fraudulent  purchase 
from  the  debtor,  if  the  creditor  could 
not,  by  the  exercise  of  reasonable  dili- 
gence, have  discovered  the  fraud 
within  six  years  before  the  levy  of  his 
execution.  Snodgrass  v.  Branch  Bank 
at  Decatur,  25  Ala.  161. 

As  to  the  matters  which  will  sus- 
pend the  operation  of  the  statute,  vide 
supra,  33-35. 

V.  Pleadings,  and  Evidence. 

66.  The  statute  may  be  pleaded  to  a 
set  off.     Harwell  v.  Steel,  17  Ala.  372. 

67.  An  attorney  may  plead  the  stat- 
ute, when  sued  b_y  bis  client  for  fail- 
ing to  pay  over  money  collected. 
Kimbro  v.  Waller,  21  Ala.  376. 

68.  An  administrator  is  not  bound 
to  plead  the  statute,  when  he  has  per- 
sonal assets  sufficient  to  pay  all  the 
debts  ;  secus,  when  a  resort  to  the  re- 
alty is  necessary  to  raise  funds  for 
that  purpose.  Pollard  v.  Scears'  Jdm'r, 
28  Ala.  484 

69.  If  an  administrator  refuses  to 
plead  the  statute,  the  distributees  of  the 
estate  cannot  be  made  parties  .to  the 
cause,  on  motion,  for  the  purpose  of 
putting  in  that  plea.  Ex  parte  Perry- 
man  and  Wife,  25  Ala.  79. 

70.  In  an  action  against  husband  and 
wife,  on  a  debt  contracted  by  the  wife 
dum  sola,  issue  being  joined  on  a  rep- 
lication to  the  statute  averring  a  sub- 
sequent ])romise,  proof  of  a  promise 
by  the  husband  alone  does  not  author- 
ize a  recovery  by  plaintiff.  Moore  v. 
Leseur  and  Wife,  18  Ala.  606. 


71.  When  it  lias  been  proved  by 
plaintiff  that  defendant  was  a  non- 
resident when  the  cause  of  action  accru- 
ed, the  wjm.s  devolves  on  the  defendant 
to  show  when  his  non-residence  ceased, 
and  that  he  has  actually  been  in  the 
State  a  sufficient  length  of  time  to  per- 
fect the  statutory  bar.  State  Bank  v. 
Seawell,l8  Ala.  616. 

72.  The  act  of  1846,  allowing  sever- 
al replications  to  be  filed  to  certain 
specified  pleas,  applies  to  a  plea  of 
the  statute  of  limitations  of  another 
State.     Tkomason  v.  Odvm,  23  Ala.  480. 

73.  In  an  action  against  an  attorney, 
for  failing  to  pay  over  money  col- 
lected for  his  client,  a  replication  to  a 
plea  of  the  statute,  averring  "that  the 
money  sued  for  was  collected  by  the 
defendant,  as  an  aitorney-at-law,  in 
the  State  of  Tennessee ;  that  no  de- 
mand was  made  of  him  for  said  money, 
until  a  short  time  before  the  com- 
mencement of  tliis  suit,  and  that  the 
statute  only  began  to  run  from  the 
demand,"  is  demurrable.  Kimbro  v. 
Waller,  21  Ala.  376. 

74.  When  the  statute  of  three  years 
is  pleaded,  "in  short  by  consent,"  to  a 
declaration  containing  only  the  com- 
mon counts,  the  plea  must  aver  that 
the  plaintiff's  demand  is  an  open  ac- 
count. Brooksv.  McFarland, 20  A\a..A83. 

75.  Adverse  possession,  for  the 
length  of  time  prescribed  as  a  bar  by 
the  statute,  may  be  given  in  evidence 
under  the  general  issue  in  detinue. 
Lay's  Executor  v.  Lawson's  Adm'r,  23 
Ala.  377. 

76.  In  detinue  for  a  slave,  a  replica- 
tion to  the  plea  of  a  foreign  statute, 
averring  that  the  slave  was  converted 
in  this  State,  carried  into  another,  there 
purchased  by  the  defendant,  and 
brought  back  by  hira  to  this  State,  and 
that  it  has  not  been  in  this  State  more 
than  four  entii"«  years  since  the  con- 
version, is  defective  on  demurrer. 
Thomason  v.  Odnm,  23  Ala.  480. 

77.  In  an  action  on  an  open  account, 
issue  being  joined  on  a  replication  to 
the  statute,  averring  that  the  account 
was  "between  merchant  and  merch- 
ant," proof  of  the  fact  that,  at  the  time 
the  account  was  contracted,  both  the 
parties  were  merchants,  is  not.  I'er  se, 
sufficient  to  support  the  replication. 
McCulloch  V.  Judd,  Sons  ^-  Co.,  20  Ala. 
703. 


696 


LUNATICS. 


[Part  IV. 


LUNATICS. 

1.  In  an  action  against  a  lunatic,  the 
appointment  by  tlie  court  of  a  guar- 
dian ad  litem  for  him  is  not  erroneous, 
when  the  record  shows  that  he  ap- 
peared and  pleaded  by  "his  guardian 
ad  litem,  and  by  attorney  ;"  especially, 
when  it  appears  that  the  appointment 
was  made  at  the  instance  of  the  attor- 
ney. Walker  v.  Clay  ^  Clay,  21  Ala. 
797. 

2.  Judgment  is  properly  rendered, 
in  such  case,  against  the  lunatic  him- 
self, and  not  against  his  guardian.     lb. 

As  to  the  appointment  of  guardians 
for  lunatics,  by  the  probate  court,  see 
same  title  in  Part  II,  p.  198. 

As  to  the  proof  of  insanity,  see  Evi- 
dence, XIX,  8,  p.  628. 


MALICIOUS  PROSECUTION. 
See  Action  on  the  Case,  p.  369. 
•  «««#^ » > 
MANDAMUS. 

I.  When  the  Writ  Lies. 

II.  Return,  and  Practice. 


I.  When  the  Writ  Lies. 

.  1.  When  directed  to  an  inferior  tri- 
bunal, mandamus  is  a  writ  which  seeks 
to  compel  action,  but  does  not  point 
out  to  that  court  how  it  shall  act  in  a 
mutter  over  which  it  has  a  discretion- 
ary power.  Lamar  v.  Comm'rs'  Court 
of  Marshall  Co.,  21  Ala.  772. 

2.  The  writ  lies,  wlienever  a  party 
shows  a  clear  legal  right,  without  any 
other  legal  remedy  for  its  enforce- 
ment ;  but  in  no  other  cases.  Tarver 
V.  Comm'rs'  Court  of  Tallapoosa  Co.,  17 
Ala.  527 ;  Ex  parte  Putnam,  20  Ala. 
592  ;  Ex  parte  Lowe,  20  Ala.  330  ;  Ex 
parte  Pickett,  24  Ala.  91 ;  Ex  parte  Small, 
25  Ala.  74  ;  Ex  parte  Elston,  25  Ala.  72  ; 
Ex  parte  Gartington.  26  Ala.  170;  Ex 
parte  Cole,  28  Ala.  50 ;  Ex  parte  Rob- 
bins,  29  Ala.  71. 

3.  It  lies  from  the  circuit  to  the 
commissioners'  court,   to   compel  the 


levy  and  collection  of  a  tax,  which 
said  court  improperly'  refuses  to  levy. 
Tarver  v.  Comm'rs'  Court  of  Tallapoosa 
Co.,  17  Ala.  527. 

4.  But  not  to  compel  it  to  make  an 
appropriation  for  the  payment  of 
claims  against  the  county,  before  they 
have  been  audited  and  allowed. 
Falkner  v.  Comm'rs'  Court  of  Randolph 
Co.,  19  Ala.  177. 

5.  Nor  to  compel  said  court  to  re- 
voke a  ferry  license,  on  the  applica- 
tion of  a  person  who  claims  a  vested 
right  in  the  franchise  :  the  jjarty's 
remedy  in  such  case,  it  seems,  is  by 
proceeding  in  the  nature  of  a  quo 
warranto.  Lamar  v.  Comm'rs'  Court  of 
Marshall  Co.,  21  Ala.  772. 

6.  Whether  it  lies  to  said  court,  on 
its  refusal  to  establish  a  private  road, 
on  account  of  the  supposed  legal  insuf- 
ficiency of  the  petition,  qucere  ?  Brooks 
V.  Kirby,  19  Ala.  72. 

7.  It  lies  from  the  supreme  to  the 
circuit  court,  to  compel  the  reinstating 
of  a  cause  which  has  been  improperly 
stricken  from  the  docket.  Ex  parte 
Lowe,  20  Ala.  330. 

8.  But  not  to  compel  said  court  to 
strike  a  cause  from  the  docket,  on 
motion,  on  the  ground  that  it  has 
been  discontinued  by  a  submission  to 
arbitration.  Ex  parte  Garlington,  26 
Ala.  170. 

9.  Nor  to  vacate  an  order  suppress- 
ing a  depositipn.  Ex  parte  Elston,  25 
Ala.  72. 

10.  Nor  to  vacate  an  amendment  of 
an  original  attachment.  Ex  parte 
Putnam,  20  Ala.  592. 

11.  Nor  to  compel  it  to  quash  an 
original  attachment  on  morion.     lb. 

12.  Nor  to  compel  it  to  quash  a 
bond,  taken  from  a  non-resident  who 
had  been  arrested  under  a  ca.  sa.  Ex 
parte  Small,  25  Ala.  74. 

13.  But  it  lies  to  compel  the  dismiss- 
al, on  motion,  of  a  suit  brought  by  a 
non-resident,  without  first  giving  se- 
curity for  costs  as  requir.ed  by  the 
statute,  if  no  final  judgment  has  been 
rendered  in  the  cause.  Ex  parte  Cole, 
28  Ala.  50  ;  Ex  parte  Robbins,  29  Ala. 
71. 

14.  Whether  it  would  lie.  on  the 
refusal  of  said  court  to  compel  a  party 
to  answer  interrogatories  propounded 
to  him  under  the  statute,  qucere  ?  It 
certainly  would  not,   if  the  evidence 
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sought   to   he   elicited   is   irrelevant. 
Ex  parte  Grantland,  29  Ala.  69. 

15.  It  lies  from  the  supreme  court 
to  the  speaker  of  the  house  of  repre- 
sentatives, to  compel  him  to  certify  to 
the  comptroller  of  public  accounts, 
on  the  application  of  a  member  of  said 
house,  the  amount  to  which  said  mem- 
ber is  entitled  for  mileage  or  per-dieni 
compensation.  Ex  parte  Pickett,  24 
Ala.  91. 

When  the  writ  lies  in  criminal  cases, 
see  same  title,  p.  91. 

When  it  lies  to  the  probate  court, 
see  same  title,  p.  198. 

When  it  lies  to  the  chancery  court, 
see  same  title,  p.  293. 

■    II.  Return,  and  Practice. 

16.  The  defendant  has  the  right  to 
plead  as  many  matters  as  he  thinks 
necessary  to  his  defense.  Comm'rs' 
Court  of  Tallapoosa  Co.  v.  Tarter,  21 
Ala.  661. 

17.  The  statute  of  Anne,  ch.  20, 
allowing  the  return  to  the  alternative 
writ  to  be  traversed  and  tried  by  a 
jury,  not  being  of  force  in  this  State, 
the  facts  stated  in  the  return  must  be 
pleaded  with  such  certainty  as  will 
enable  the  court  to  decide  whether 
they  are  sufficient,  in  law,  to  justify 
the  party  in  failing  to  4o  tlie  required 
act.     lb. 

18.  Where  -the  proceeding  was  in- 
stituted to  compel  the  commissioners' 
court. to  levy  a  tax,  under  the  authori- 
ty conferred  by  a  special  statute,  for 
the  purpose  of  dischargin'g  tlie  liabili- 
ty previously  incurred  by  certain 
commissioners  under  a  contract  for 
the  erection  of  county  buildings, — an 
answer,  averring  that  the  court  had 
refused  to  m,ake  the  levy  because  the 
relator  had  never  produced  to  the 
court  any  information  or  proof  as  to 
the  extent  of  his  liability,  is  a  suffi- 
cient return  to  the  alternative  writ. 
lb. 

19.  Where  the  relator  in  such  pro- 
ceeding alleged,  that  the  last  payment 
under'  the  liability  incurred  by  said 
commissioners  was  made  by  him  out 
of  his  private  funds,  and  that  the  bal- 
ance was  paid  out  of  assets  and  effects 
belonging  to  the  county  arising  from 
the    sale   of  certain    town    lots, — an 

.answer    alleging    ''that    the    several 


sums  of  money  set  out  in  said  ap- 
[)lication  were  paid  by  said  relator 
out  of  moneys  arising  from  the  sale  of 
said  town-lots  by  the  said  commission- 
ers, and  not  out  of  the  individual  and 
I)rivate  funds  of  the  relator,"  is  suffi- 
cient.     S.  C,  29  Ala.  414. 

20.  A  writ  of  error  does  not  lie, 
at  tfie  suit  of  the  plaintiff  in  attach- 
ment, from  an  order  for  a  mandamus, 
to  compel  the  sheriff  to  accept  a  bond 
for  the  trial  of  the  right  of  property 
in  slaves  seized  under  the  attachment. 
Whether  it  lies  in  favor  of  the  sheriff 
himself,  qucere  ?  Braley  v.  Clarke  ^ 
Peck,  18  Ala.  436. 


MAXIMS. 

1.  Ad  qucEstionem juris,  non  respondent 
juratore^,  sed  judices.     Ex  parte  Henry, 

24  Ala.  638. 

2 .  Aqua  currit,  et  debet  currere.  Stein 
V.  Burden,29  Ala.  127. 

3.  Caveat  emptor.     O'Neal  v.  Wilson, 

21  Ala.  288  ;    Lang's   Heirs  v.  Waring, 

25  Ala.  626  ;  McCartney  v.  King,  25 
Ala.  681  ;  Dill  v.  Shakan,  25  Ala.  694  ; 
Thompson's  Adm'r  v.  Christian.  28  x\la. 
399. 

4.  Expressio  unius  est  exclusio  alter ius. 
Sims  ^  Jones  v.  Knox,  18  Ala.  236  ; 
Hamilton  v.  Williams,  26  Ala.  527  ;  3Iil- 
ler  and  Wife  v.  Flournoy's  Heirs,  26 
Ala.  724. 

5.  Id  cerium  est,  quod  certum  reddi 
potest.  Drane  v.  King  ^  Devit.t,  21 
Ala.  556  ;  Jemison  v.  P.  fy  M.  Bank,  23 
Ala.  168. 

6.  In  pari  delicto,  potior  est  conditio 
possidentis.  Pond  v.  Wadsworth,  24  Ala. 
53 L  ;  Brantley  v.  West,  27  Ala.  542. 

7.  Lex  non  cogit  impossibilia.  Mc- 
Gar  V.  Williams,  26  Ala.  469. 

8.  Nemo  judex  in  causa  propria. 
The  State,  ex  rel.  Claunchv.  Castleberry, 
23  Ala.  85 ;  Heydenfeldt  v.  Towns,  27 
Ala.  423. 

9.  Partus  sequitur  ventrem.  Union 
Bank  of  Tennessee  v.  Benham,  23  Ala. 
143  ;  Fields  v.  Walker,  23  Ala.  155  ; 
Bryan  and  Wife  v.  Weems,  29  Ala.  423. 

10.  Utile  per  inutile  non  vitiatur. 
Montgomery  3Ianufacturing  Co.  v. Thom- 
as, 20  Ala.  473  ;  Perry  v.  iUars/i,  25  Ala. 
659  ;  Stewart  v.  Cunningham  Sf  Rippetoe, 

22  Ala.  626  ;  McElhaney  v.  Flynn,  23 
Ala.819. 
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NEGLIGENCE. 
See  Action  on  the  Case,  p.  369. 


NEW  TRIALS. 

1.  On  motion  for  a  new  trial,  the 
court  may  impose  terms  on  the  party 
in  whose  favor  the  verdict  is  render- 
ed, as  a  condition  on  which  the  nvjw 
trial  is  refused.  Walker  v.  Blassingame, 
17  Ala.  810. 

2.  The  grant  of  a  new  trial,  on  con- 
dition that  the  costs  be  paid  by  a 
specified  day  in  vacation,  is  a  nullity. 
(Ptr  Parsons, J.;  Dargan,  C.  J.,  ex- 
pressing- no  opinion,  and  Chilton,  J., 
dissenting.)  Edwards  v.  Lewis,  18  Ala. 
494. 

3.  The  regularity  of  the  grant  of  a 
new  trial  as  to  part  of  the  demand, 
letting  the  judgment  stand  as  to  the 
residue,  questioned  ;  Chilton,  J.,  hold- 
ing that  the  practice  had  been  too 
long  sanctioned  to  be  now  disturbed. 
lb. 

4.  An  order,  setting  aside  a  judg- 
ment, and  granting  a  new  trial,  "upon 
the  payment  of  all  costs,"  does  not 
vacate  the  judgment ;  and  if  the  costs 
are  not  paid,  a  subsequent  order, 
"that  said  order  is  therefore  discharg- 
ed, and  the  plaintiff  permitted  to  pro- 
ceed upon  the  previous  judgment,  as 
if  no  such  order  had  been  made," 
merely  gives  effect  to  the  judgment. 
Willis  ^  Co.  V.  P.  fr  M.  Bank,  19  Ala. 
141- 

5.  The  grant  of  a  new  trial  to  the 
defendant,  "on  the  payment  of  all 
costs,"  is  not  an  absolute,  but  a  con- 
ditional grant  of  a  new  trial,  the  effect 
of  which  is  to  keep  the  cause  in  court 
until  the  next  term  ;  and  the  pa3'ment 
of  tlie  costs  at  any  time  during  vaca- 
tion, or  before  the  cause  is  regularly 
called  for  action  at  the  next  term,  is  a 
compliance  with  the  condition,  and 
restores  the  cause  to  the  docket  for 
trial.     Ex  parte  Lowe,  20  Ala.  330. 

6.  The  grant  of  a  new  trial,  "with 
the  understanding  that  the  same  be 
revised,  and  a  bill  of  exceptions  al- 
lowed," sets  aside  the  verdict  and 
judgment ;  tlie  cause  then  stands  as 
if  no  trial  had  ever  been   had,   and  is 


not  revisable   on    error.     Harrington 
V.  Meriweather,  20  Ala.  607. 

7.  In  trover  against  several  defend- 
ants, only  one  of  whom  is  found  guilty 
by  the  verdict  of  the  jury,  it  is  com- 
petent for  the  court  to  grant  a  new 
trial  as  to  him,  and  let  the  judgment 
stand  as  to  the  others.  Pounds  v.  Rich- 
ards, 21  Ala.   424. 

8.  If  the  party  in  whose  favor  a  new 
trial  is  conditionally  granted,  sues  out 
a  writ  of  error  to  i  averse  the  judg- 
ment, without  complying  with  the 
condition,  he  therebj'  waives  his  right 
to  a  new  trial.  Edwards  v.  Lewis,  18 
Ala.  494. 

9.  Tlie  action  of  the  primary  court, 
on  a  motion  for  a  new  trial,  is  not  re- 
visable on  error.  Martin  v.  Higgins, 
23  Ala.  775  ;  Benje  v.  Creagh^s  Adrn'r, 
21  Ala.  151  ;  Walker  v.  Blassingame,  17 
Ala.  810  ;  Brister  v.  The  State,  26  Ala. 
107  ;  Franklin  v.  The  State,  29  Ala.  14. 

As  to  what  is  good  ground  for  a 
new  trial,  in  a  criminal  case,  see  same 
title,  p.  92. 


NONSUIT. 

1.  The  court  has  no  power,  except 
in  case's  provided  for  by  statute,  to 
order  a  nonsuit  against  the  plaintiffs 
consent.  Smith  v.  Wooding,  20  Ala. 
324;  Tate  ^  late  v.  McCrary,  21  Ala. 
499. 

2.  When  a  nonsuit  is  set  aside,  on  a 
subsequent  day  of  the  term,  "on  the 
payment  of  all  costs,"  and  the  costs 
are  not  paid  until  after  the  adjourn- 
ment of  the  court,  the  cause  cannot 
be  stricken  from  the  docket  on  motion. 
Parker  v.  Doe  d.  Bur  gen  If  Pear  mil,  20 
Ala.  251. 

3.  The  overruling  of  a  motion  to 
nonsuit  the  plaintiff,  when  the  verdict 
in  liis  favor  is  for  less  than  ^50,  on 
the  ground  that  his  affidavit  does  not 
comply  with  the  requisitions  of  the 
statute,  is  not  revisable  or  error.  Mc- 
Allister V.  McDow,  26  Ala.  453. 

4.  Under  the  act  of  1846,  a  writ  of 
error  lies  from  a  judgment  of  nonsuit, 
only  when  it  was  taken  in  consequenpe 
of  an  adverse  ruling  of  the  court ;  but, 
wlien  the  judgment  entrj'-  recites  that 
the  plaintiffs  "voluntarily  suffered  a 
nonsuit,"     and     the   record  nowhere 
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shows  that  the  nonsuit  was  taken  in 
consequence  of  an  adverse  ruling  of 
the  court,  the  appellate  court  cannot 
presume  that  it  was  so  taken,  from  the 
mere  fact  that  a  bill  of  exceptions  was 
reserved  by  the  plaintiffs.  Tate  fy  Tate 
V.  McCrary,  21  Ala.  499. 

5.  Under  this  act,  the  plaintiff  may 
take  a  nonsuit,  with  a  bill  of  excep- 
tions, when  the  court  overrules  his 
objections  to  the  defendant's  evidence, 
and  charges  adversely  to  his  right  to 
recover.  Blackburn  v.  Minler,  22  Ala. 
613. 

6.  The  act  applies  to  proceedings 
by  sci.  fa.  commenced  since  its  pas- 
sage, to  revive  a  judgment  rendered 
prior  to  its  passage.  Duncan  v.  Har- 
grove, 22  Ala.  150. 

7.  Under  the  Code,  (^  2357,)  when- 
ever a  nonsuit  is  taken  on  account  of 
any  adverse  ruling  of  the  court,  the 
point  must  be  reserved  by  bill  of  ex- 
ceptions, even  when  it  is  otherwise 
disclosed  by  the  record.  Palmer  v. 
Bice,  28  Ala.  430. 

8.  The  general  rule  of  practice  in 
the  supreme  court,  which  refuses  a 
reversal  in  favor  of  the  plaintiff  below 
when  the  record  shows  that  he  was 
not  entitled  to  recover,  does  not  apply 
to  a  case  in  whicli  he  was  compelled, 
by  the  adverse  ruling  of  the  court,  to 
take  a  nonsuit  before  introducing  all 
his  evidence.  Erwin,  Myers  If  Co.  v. 
Crowell,  17  Ala.  227. 


NOTARY  PUBLIC. 
See  Bills  of  Exchange,  VI,  p.  443. 


NOTICE. 

I.  When  Necessaet. 

II.  When  and  How  GIiven.  ^ 

1.  Actual. 

2.  Constructive. 

As  to  notice  to  guarantors,  see 
Guaranty,  II,  p.  648. 

As  to  notice  of  protest  of  negotiable 
paper,  see  Bills  of  Exchange,  YI,  p. 
443. 

As  to  notice  of  appeals,  see  Justice 
OF  THE  Peace,  p.  677. 


As  to  notice  of  the  taking  i)f  depo- 
sitions, see  Depositions,  II,  p.  550. 


I.  When  Necessary. 

1.  On  motion  to  enter  satisfaction 
of  an  execution,  whether  the  alleged 
satisfaction  appears  by  the  sherifTs 
return  or  otherwise,  the  plaintiff  in 
execution  is  entitled  to  notice.  Mc- 
Kissack  V.  Davis,  18  Ala.  315. 

2.  When  an  execution  is  superseded 
after  it  has  come  into  the  hands  of 
the  sheriff,  he  must  be  notified  of  its 
supersedeas,  in  such  manner  as  will 
protect  him  in  refusing  to  execute  it, 
before  he  can  be  held  liable  for  obey- 
ing its  mandate.  Payne  v.  Governor, 
18  Ala.  320. 

3.  In  summary  proceedings,  where 
the  statute  requires  notice,  the  record 
must  affirmatively  show  that  all  the 
requisitions  of  the  statute  were  com- 
plied with.  Arthur  v.  The  State,  22 
Ala.  61  ;  Moiett  v.  Keenan,  22  Ala.  484. 

4.  After  judgment,  the  defendant  is 
entitled  to  notice  of  a  motion  for 
leave  to  substitute  papers.  Murray 
^*  Durand  i\  Tardy,  19  Ala.  710. 

5.  In  an  appeal  case  from  a  justice's 
court,  after  judgment  on  issue  joined, 
it  is  not  error  to  allow  the  substitu- 
tion of  a  lost  statement,  without  notice 
to  the  defendant.  Oi-tez  v.  Jewett  ^* 
Co.,  23  Ala.  662. 

6.  From  the  service  of  process,  un- 
til final  judgment  the  parties  are 
presumed  to  be  in  court,  and  need  no 
further  notice  of  orders  taken  in  the 
cause.     Yonge-v.  Broxsou,  23  Ala.  684. 

7.  In  an  action  on  an  injunction 
bond,  after  the  dismissal  of  the  bill 
for  want  of  prosecution,  it  is  not  nec- 
essary to  aver  notice  of  the  dismissal 
to  the  obligors.  Zeigler  Sf  Hall  v. 
David,  23  A]L  127. 

8.  A  judgment  may  be  amended,  or 
rendered,  jiunc  pro  tunc,  on  motion, 
without  notice  to  the  defendant.  Glass 
V.  Glass,  24  Ala.  468. 

9.  A  party  who  enters  into  posses- 
sion of  land  under  a  contract  of  pur- 
chase, and  fails  to  comply  with  the 
terms  of  Iris  contract  in  the  paj'ment 
of  the  purchase-money,  is  not  entitled 
to  notice,  other  than  that  afforded  by 
the  service  of  process   on  the   com- 
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mencement  of  legal  proceedings, 
whether  his  vendor  elects  to  treat 
him  as  a  tenant  or  as^  a  trespasser. 
Seabury  v.  Doe  d.  Stewart  Sf  Eastotii,  22 
Ala.  207. 

10.  A  party  is  entitled  to  notice  of 
proceedings  instituted  against  hira  in 
the  probate  court  aS'  a  lunatic  or  per- 
son non  compoa  mentis.  Eslava  v.  Le- 
pretre,  21  Ala.  504. 

11.  Notice  is  not  necessary  in  an 
action  commenced  by  original  attacli- 
ment,  which  is  levied  on  the  defend- 
ant's goods,  when  no  garnishee  is 
summoned.  Letondal  v.  Htiguenin,  26 
Ala.  552. 

12.  Notice  of  their  principal's  de- 
fault is  not  necessary  to  be  given  to 
the  sureties  of  a  deputy  sheriff,  before 
they  can  be  sued  on  their  bond  ;  rior 
can  they  discharge  themselves  from 
liability,  by  giving  notice  that  they 
will  be  no  longer  bound.  McGehee  v. 
Gewin,  25  AI9,.  176. 

13.  When  a  cause  is  submitted  to 
the  judge,  without  the  intervention  of 
a  jury,  and  taken  under  advisement 
by  him,  he  is  not  required  to  notify 
the  parties  or  their  counsel  of  the 
rendition  of  judgment.  Stein  v.  Mc- 
Ardle  fy  Waters,  25  Ala.  561.      - 

14.  The  appearance  of  a  party  to 
a  motion  dispenses  witli  the  necessit3' 
of  notice.  Moore  v.  Easley,  18  Ala. 
619  ;   Walker  v.  Chapman,  22  Ala.  116. 

II.  When  and  How  Givkn. 

1.  Actvul. 

15.  When  a  statute  requires  notice 
to  be  given,  but  does  not  specify  the 
length  of  time,  it  will  be  held  Ho  in- 
tend a  reasonable  time.  Burden  v. 
Stein,  25  Ala.  455  ;  Arthur  v.  The  State, 
22  Ala.  61. 

16.  A  recital  in  the  record  of  the 
commissioners'  court,  in  the  matter  of 
the  establishment  of  a  public  road, 
that  "notice  in  all  respects  according 
to  the  statute  was  proven,  by  adver- 
tisement at  the  court-house  door,  and 
three  other  public  places  in  the  coun- 
ty," is  not  sufficient  to  show  that  no- 
tice was  given  for  the  required  length 
of  time,     Molett  v.  Keenan,  22  Ala.  484. 

17.  If  a  debtor  deposits  notes  on  a 
third  person  with  his  creditor  as  col- 
lateral security,  either  unconditionally, 


or  under  a  special  agreement  author- 
izing him  to  collect  in  any  other  man- 
ner than  by  suit,  the  statutory  notice 
to  sue  on  them  may  be  given  to  the 
creditor.  Pickens  v.  Yarberough's 
Adm'r,  26  Ala.  417. 

18.  Semble,  that  if  the  surety  on  a 
note  notifies  the  holder  of  the  fact  of 
his  suretyship,  and  requires  him  to 
bring  suit  agninst  the  principal,  this 
is  a  substantial  compliance  with  the 
requisitions  of  the  statute,  and  the 
holder  may  waive  a  written  notice ; 
but,  whether  sufficient  or  not  under 
the  statute,  it  is  good  as  a  commou- 
law  notice,  in  cormection  with  proof 
of  the  holder's  faililre  to  sue  the  prin- 
cipal, and  of  consequent  damage  to 
the  surety.     lb. 

19.  Where  the  record  does  not 
show  whether  the  notice  was  written 
or  verbal,  the  appellate  court  will,  if 
necessary,  presume  that  it  was  writ- 
ten. Harris  v.  Rowland's  Adm'rs,  23 
Ala.  644. 

2.  Constructive. 

20.  Lis  pendens,  which,  in  a  chau- 
cery  suit,  begins  with  the  filing  of  the 
bill  and  service  of  subpoena,  and  con- 
tinues until  the  final  orders  in  the 
cause  have  been  taken,  is  notice  of 
every  fact  contained  in  the  pleadings 
pertinent  to  the  issue,  and  of  the  con- 
tents of  exhibits  to  the  bill  produced 
and  proved.  Center  v.  P.  S"  M.  Bank, 
22  Ala.  743. 

21.  The  doctrine  of  lis  pendens  does 
not  apply  to  negotiable  paper.  Win- 
ston V.  Westfeldt,  22  Ala.  760. 

22.  The  pendency  of  a  foreclosure 
suit  is  constructive  notice  of  the  mort- 
gage, although  it  is  not  properly  re- 
corded, from  the  time  service  is  per- 
fected. Hoole  ^  Paullin  v.  Attorney 
General,  22  Ala.  190. 

23  A  compliance  with  the  statutes 
of  registration  is  equivalent  to  actual 
notice,  as  against  subsequent  purchas- 
ers from  the  mortgagor.  Steele  v.  Ad- 
amt,  21  Ala.  534. 

24.  A  deed  of  trust,  properly  re- 
corded, is  constructice  notice  of  the 
lien,  in  all  contests  respecting  the 
property  conveyed  ;  but  this  con- 
structive notice  does  not  run  with 
rnercantile  paper  secured  by  the  deed, 
so  as  to  charge  a  bona-Jide  holder  be- 
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fore  maturity  with  knowleclf!^e  of  its 
recitals.  Minell  ^  Co.  v.  Reed,  2G  Ala. 
730. 

25.  The  registration  of  a  deed  of 
trust,  conveying  [ivter  alia)  certain 
accounts  to  be  created  in  future,  does 
not  operate  as  constructive  notice  of 
their  assignment.     Stewart  v.  Kirklaiid, 

19  Ala.  162. 

26.  A  purchaser  of  land  is  charge- 
able with  notice  of  every  deed  wiiich 
constitutes  a  necessary  link  in  his 
chain  of  title.  Johnson  v,  Tkweatt,  18 
Ala.  741. 

27.  A  purchaser  at  execution  sale,  of 
laud  which,  before  the  rendition  -of 
the  judgment,  was  in  the  possession 
of  a  third  person,  is  chargeable  with 
notice  of  an  unregistered  deed.  Strick- 
land V.  Nance,  19  Ala.  232. 

28.  A  purchaser  of  land  which  is  in 
the  possession  of  a  third  person,  with- 
out inquiry  into  the  nature  and  char- 
acter of  that  possession,  is  chargeable 
with  notice  of  all  the  equitable  rights 
which  are  binding  on  his  vendor. 
Burns  V.  Taylor,  23  Ala.  255  ;  Garrett 
e  Lyle,  Tl  Ala.  586  ;  Brewer  v.  Brewer 
^  Logan,  19  Ala.  482. 

29.  A  bond  for  titles,  conditioned 
that  title  shall  be  made  on  full  pay- 
ment of  the  purchase-money,  is  suffi- 
cient to  charge  a  sub-purchaser  with 
notice  of  an  outstanding  vendor's  lien. 
Bradford  v.  Harper,  25  Ala.  337. 

30.  But,  where  the  bond  is  condi- 
tioned that  titles  shall  be  made  so 
soon  as  a  patent  shall  have  been  ob- 
tained from  the  United  States,  it  is 
not  notice  to  such  sub-purchaser  of  an 
outstanding  lien.  Burns  v.  Jaylor,  23 
Ala.  255. 

31.  Where  a  mortgage,  duly  record- 
ed, recites  that  the  premises  "are  the 
same  this  day  conveyed  by  the  said" 
mortgagee  to  the  mortgagor,  "and 
now  reconveyed  to  secure  the  payment 
of  the  purchase-money,"  the  recital  is 
sufficient  to  charge  all  persons  claim- 
ing under  the  mortgagee  with  notice 
of  the  existence  of  his  deed  to  the 
mortij;agor.  Center  v.  P.  ^'  31.  Bank, 
22  Ala.  743. 

32.  Whatever  is  sufficient  to  put  a 
party  on  inquirj',  is  sufficient  to  charge 
him  with  notice.     McGehee  v   Gindraf, 

20  Ala.  95  ;  Center  v.  P.  ^  M.  Bank,  22 
Ala.  743  ;  Burns  v.  Taylor,  23  Ala. 
255 ;  Brewer   v.    Brewer  ^   Logan,  19 


Ala.  482  ;  Bradford  v.  Harper,   25  Ala. 
337  ;   Garrett  v.  Lyle,  27  Ala.  586. 

33.  Whore  a  <lcbtor,  against  whom 
a  judgment  liad  been  rendered  in  the 
name  of  his  original  creditor,  Jor  the 
use  of  a  fictitious  person,  applied  to 
the  attorney  of  record  for  tbc  name 
of  the  real  owner  of  the  judgment,  that 
he  might  settle  it  with  him  ;  and  the 
attorney,  acting  under  the  instructions 
of  the  real  owner,  refused  to  disclose 
his  name,  but  informed  the  debtor 
that  the  nominal  plaintiff  had  no  right 
to  settle  the  debt,  inasmuch  as  the 
judgment  had  been  transferred  to  one 
of  his  creditors, — held,  that  the  debtor 
was  not  chargeable  with  notice  of  the 
assignment  of  the  judgment,  but  might 
properly  settle  it  with  the  nominal 
plaintiff.  McGehee  v.  Gindrat,  20  Ala. 
95. 

34.  Notice,  actual  or  implied,  to  an 
agent, is  notice  to  his  principal.  Wiley, 
Banks  ^  Co.  v  Knight,  27  Ala.  336. 

35.  A  creditor,  having  a  large  claim, 
past  due,  on  a  mercantile  firm  then  on 
the  eve  of  insolvency,  placed  it,  for 
collection  or  security,  in  the  hands  of 
an  attorney  who  resided  in  the  same 
town  with  tlie  debtors,  and  who,  al- 
though he  did  not  positively  know 
that  the  debtors  were  in  failing  cir- 
cumstances, knew  that  a  mortgage  for 
a  large  debt  covered  their  property, 
that  there  were  other  demands  out- 
standing against  them,  (some  of  which 
were  in  his  own  hands  for  collection, 
and  for  which  he  had  endeavored  to 
obtain  collateral  security,)  and  that 
the  balance  of  the  notes  and  accounts 
due  the  firm,  which  had  not  been 
transferred  to  others,  was  almost 
worthless  ;  and  knowing  these  facts, 
he  took  from  them,  as  the  best  securi- 
ty he  could  obtain  for  his  clients,  a 
mortgage  on  all  their  property,  con- 
taining terms  very  beneficial  to  the 
debtors.  Held,  that  these  circum- 
stances were  siifficient  to  charge  him 
with  implied  notice  of  the  insolvency 
of  the  debtors.     lb. 

36.  Whether  the  facts  are  sufficient 
to  put  a  piirchaser  on  inquiry,  and 
thus  charge  him  with  implied  notice, 
is  a  question  of  fact  for  the  jury. 
Pritchett  v.  Munroe  22  Ala.  590;  Salt- 
marsh  V.  Bower  ^  Co.,  22  Ala.  221. 

37.  A  record  is  admissible  evidence 
against  an  attorney,  to>prove  notice  to 
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him  of  the  plaintiflPs  title  as  set  out 
in  the  declaration,  when  the  pleas 
were  filed  in  the  name  of  a  firm  of 
whicli  he  was  a  partner.  Parsons  v. 
Boyd,  20  Ala.  112. 


OYER. 


See  Practice. 


PARENT  AND  CHILD. 

1.  A  father  is  bound  to  support  and 
protect  his  minor  children,  and  is  en- 
titled to  their  labor  and  services  so 
long  as  they  remain  members  of  his 
family.     StotaU  v.  Johnson,  17  Ala.  14. 

2.  An  agreement  on  his  part,  in  con- 
sideration merely  of  natural  love  and 
affection,  to  permit  a  minor  son,  a 
a  member  of  his  family,  to  cultivate  a 
crop  and  receive  its  proceeds,  is  re- 
vocable by  him  at  any  time  before  the 
son  has  actually  gathered  and  dispos- 
ed of  the  crop.     lb. 

3.  If  a  father  pays,  without  objec- 
tion, an  accoimt  contracted  by  his 
minor  son  while  attending  school  at  a 
distance  from  home,  the  payment  is 
equivalent  to  a  recognition  of  the 
son's  aiithority  to  bind  him,  and  ren- 
ders him  liable  on  a  similar  account 
subsequently  contracted.  McKenzie 
V.  Stevens,  19  Ala.  691. 

4.  A  mother  is  not  entitled  to  the 
labor  and  services  of  her  minor  son, 
unless  the  father  is  dead.  Jones  v. 
Buckley,  19  Ala.  604. 

5.  Filiation  may  be  established,  at 
common  law,  by  a  satisfactory  combi- 
nation of  facts  indicating  the  connec- 
tion of  parent  and  child  ;  and  the  prin- 
cipal of  tliese  facts  are,  that  the' indi- 
vidual whose  parentage  is  in  contro- 
versy has  always  born  the  name  of 
the  person  whom  he  claims  as  his 
father,  and  who  has  treated  him  as  a 
child,  and,  in  that  character,  has  pro- 
vided lor  his  education,  maintenance 
and  establishment ;  that  he  has  been 
acknowledged  as  such  by  the  family, 
and  has  been  so  received  in  society. 
Weatherford  v.  Weatherford,  20  Ala. 
548. 

G.  Proof  of  filiation  raises   the  pre- 


sumption of  legitimacy,  except  when 
the  evidence  by  which  filiation  is  es- 
tablished   also  proves  illegitimacy.  lb. 

As  to  the  liability  of  the  father, 
under  the  statute,  for  the  support  of 
his  illegitimate  children,  see  Bastardy, 
p.  14. 

As  to  his  equitable  right  to  have  an 
allowance  made  for  the  support  and 
education  of  his  children  t)Ut  of  their 
separate  property,  see  same  title  in 
Part  III,  p.  312. 


.PARTITION  FENCES. 


See  Fences,  p.  638. 


PARTNERSHIP. 

I.  How  Constituted  or  Proved. 

II.  Authority  and  Liability  of  Part- 
ners. 

III.  Actions  by  and  against  Part- 
ners ;  and  herein,  of  their  Com- 
petency as  Witnesses. 

As  to  the  rights,  remedies,  and  lia- 
bilities of  partners  in  equity,  dissolu- 
tion, and  settlement  of  accounts,  see 
same  title  in  Part  III,  p.  321. 


I.  How  Constituted  or  Proved. 

1.  A  contract  between  an  overseer 
and  his  employer,  by  which  the  for- 
mer agrees  to  act  as  overseer  for  one 
year  for  the  latter,  to  fux'nish  a  certain 
number  of  hands  and  horses,  which 
were  to  be  worked  on  the  plantation 
with  his  employer's  hands  and  horses, 
to  defray  his  own  expenses,  as  well  as 
the  expenses  of  his  hands  and  horses, 
and  to  receive  as  his  compensation 
one-fourth  of  the  crop  raised,  does  not 
make  them  partners  inter  sese.  Moore 
V.  Smitk,  19  Ala.  774. 

2.  If  the  several  proprietors  of  dif- 
ferent portions  of  a  public  line  of 
travel,  by  agreement  among  them- 
selves, appoint  a  common  agent  at 
each  end  of  the  route  to  receive  the 
fare  and  give  through  tickets,  this 
does  not,  per  se,  constitute  a  partner- 
ship between  them,  so  as  to  render 
each    one     liable    to    purchasers    of 
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through  tickets  for  losses  occurring  on 
an}'  portion  of  the  line.  Ellsworth  v. 
Tartt,  26  Ala.  733. 

3.  On  the  formation  of  a  partner- 
ship for  the  purpose  of  speculating  in 
Indian  lands,  certain  rules  and  regula- 
tions were  adopted  at  ameeting  of  the 
company,  by  which,  after  fixing  and 
assigning  to  each  partner  his  interest 
and  number  of  shares,  it  was  stipula- 
ted and  required,  tliat  a  specific  sum 
should  be  paid  on  each  share  ;  that 
relinquishments  should  be  executed 
to  the  company  of  all  interests  held  or 
acquired  by  each  partner  in  any  of  the 
lands  embraced  in  their  contract ;  that 
each  partner  should  perform  for  the 
company,  when  called  upon  by  a  reso- 
lution of  the  company,  any  service  in 
furtlierance  of  its  business  ;  and  that 
a  failure  by  any  partner  to  comply 
with  any  of  the  requisitions  of  the 
company,  or  any  violation  of  good 
faith  to  its  interests,  should  forfeit  to 
the  company  the  interest  of  the  per- 
son so  offending.  Held,  that  a  person 
to  whom  an  interest  in  the  company 
was  assigned  at  this  meeting,  and  who 
assented  within  a  reasonable  time  af- 
terwards to  take  it,  was  liable  as  a 
partner,  at  least  as  to  third  persons 
who  afterwards  dealt  with  the  compa- 
ny, although  he  was  not  present  at 
the  meeting,  did  not  pay  the  required 
installment  on  the  share  assigned  him, 
did  not  execute  the  relinquislmients, 
and  did  not  p.erform  any  of  the  servi- 
ces required  by  the  rules  and  regiila- 
tions.     Grady  V.  Robinson,  28  Ala.  289. 

4.  When  a  firm  is  conducted  under 
the  individual  name  of  one  partner, 
the  others  are  mere  dormant  partners, 
although  thej^  have  given  public  no- 
tice of  their  interest  in  the  firm,  and 
are  active,  managing  members.  Bank 
of  St.  Mary's  v.  St.  John,  Poivers  Sf  Co., 
25  Ala.  566. 

5.  The  fact  that  two  persons  are 
very  intimate,  tends  to  prove  the  ex- 
istence of  a  partnership  between  them, 
and  is  admissible  evidence  for  that 
purpose.  McGrew  ^  Harris  v.  Walker, 
17  Ala.  824. 

6.  Whether  a  partnership  existed 
between  two  persons,  is  a  question  of 
law,  after  the  facts  have  been  ascer- 
tained ;  but,  nevertheless,  a  witness 
cognizant  of  the  fact  may  state  that  a 
partnership  existed  between  them.  lb. 


II.   AUTIIORITY  AND  LIABILITY  OP    PART- 
NERS. 

7.  The  act  of  one  partner,  in  putting 
in  circulation  a  bill  of  exchange,  which 
has  been  accepted  by  the  firm  and  en- 
dorsed in  the  name  of  the  payee,  is 
binding  on  the  firm,  and  estops  them, 
when  sued  on  the  bill,  from  denying 
the  genuineness  of  the  endorsement. 
Sprague  ^  Winston  v.  Zunts,  18  Ala. 
382. 

8.  An  endorsement  of  a  note  by  one 
partner,  in  the  partnership  name,  but 
for  the  benefit  or  accommodation  of  a 
third  person,  imposes  no  liability  on 
the  firm.  Lang's  Heirs  v.  Waring  17 
Ala.  145. 

9.  A  surviving  partner  has  no  au- 
thority to  make  a  note  in  the  firm 
name,  even  in  substitution  of  a  pre- 
existing firm  debt.     lb. 

10.  Ordinarily,  during  the  existence 
of  a  partnership,  each  partner  has  au- 
thority, while  acting  within  the  scope 
of  the  partnership  business,  to  sell 
and  dispose  of  the  entire  interest  in 
the  partnership  effects  ;  but,  when 
the  firm,  though  not  formally  dissolv- 
ed, has  closed  its  business,  and  re- 
duced all  its  assets  to  the  shape  of 
two  notes,  payable  to  the  firm,  the 
fraudulent  transfer  of  these  by  one 
partner,  in  payment  of  his  individual 
debts,  passes  to  the  purchaser  only 
his  individual  interest,  subject  to  the 
equity  of  the  other  partner.  Halstead 
V.  Shepard,  23  Ala.  558. 

11.  Delivery  by  the  surviving  part- 
ner, of  a  note  belonging  to  the  firm, 
which  the  deceased  partner  had  en- 
dorsed in  the  partnership  name,  does 
not  pass  the  legal  title  to  the  purchas- 
er.    Glasscock  v.  Smith,  25  Ala.  474. 

12.  If  one  partner  borrows  money, 
on  the  security  of  his  firm's  acceptance 
of  a  third  person's  draft,  the  accept- 
ance, unless  avoided,  establishes  the 
relation  of  debtor  and  creditor  be- 
tween the  firm  and  the  lender.  Salt- 
marsh  V.  Bower  ^'  Co.,  22  Ala.  221. 

13.  Where  three  persons  are  an- 
gaged,  as  co-partners,  in  carrying  on 
a  steam  saw-mill  for  a  specified  term  ; 
and,  during  its  continiiance,  the  note 
of  the  firm  is  given,  with  the  concur- 
rence of  two  of  the  partners,  for  neces- 
sary supplies,  ordered  by  one  of  them, 
for  the  hands  engaged  in  carrying  on 
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the  business,  the  partnership  is  bound 
by  it.  Johnston  ^  Co.  v.  Button's  Adm'r, 
27  Ala.  245. 

14.  If  a  firm  consists  of  but  two 
partners,  each  having  an  equal  voice 
in  the  direction  and  control  of  tlie 
common  business,  each  may  protect 
himself  againstliabilitj'  on  any  future 
contract,  bj  notifying  the  person  witli 
whom  it  is  about  to  be  made  of  his 
dissent;  and  wliere  the  partnership 
consists  of  more  than  two  persons, 
one  of  whom  gives  notice  of  his  dis- 
sent, the  party  contracting  with  the 
others  acts  at  his  peril,  and  cannot 
hold  the  dissenting  parner  liable,  un- 
less his  liability  results  from  the  ar- 
ticles or  nature  of  the  partnership,  lb. 

1 5.  When  a  partnership  consists  of 
more  than  two  persons,  there  is  an 
implied  understanding,  in  the  absence 
of  express  stipulations  to  the  contrary 
in  the  articles  of  partnership,  that  the 
acts  of  the  majority,  as  to  all  matters 
withui  the  scope  of  the  common  busi- 
ness, shall  bind  the  firm  ;  and  if  one 
partner,  in  such  case,  gives  notice  of 
iais  dissent  before  the  creation  of  the 
contract,  he  is  nevertheless  bound  by 
it,  although  he  is  not  consulted  by  his 
co-partners  about  the  matter.     lb. 

16.  One  partner  is  liable  for  the 
acts  of  his  co-partner,  in  a  matter  con- 
nected with  the  partnership  business, 
which  amounts  to  a  constructive  tort 
against  a  third  person.  Myers  v.  Gil- 
bert, 18  Ala.  467. 

17.  When  a  bill  of  exchange,  en- 
dorsed by  a  firm,  is  dishonored  after 
the  dissolution  of  the  firm,  notice  of 
protest  to  any  one  of  the  partners  is 
sufficient  to  bind  all.  Coster,  Robin- 
S071  Sf  Co.  V.  T/iomason,  19  Ala.  717. 

18.  Service  of  a  writ  on  one  part- 
ner, after  a  dissolution  of  the  firm, 
will  not  support  a  judgment  by  de- 
fault against  the  other.  Faver  If 
Mount  V.  Briggs,  18  Ala.  478. 

19.  A  sealed  instrument,  executed 
by  one  partner  in  the  firm  name,  un- 
der a  prior  verbal  authority,  or  after- 
wards verbally  ratified,  is  binding  on 
the  firm.  Grady  v.  Robinson,  28  Ala. 
289. 

20.  A  release  of  one  partner  dis- 
charges his  co-partner  also.  Gray's 
Executors  v.  Brown,  22  Ala.  262. 

21.  A  parol  agreement  to  discharge 
one  partner   does   not   discharge  his 


co-partner.     Evans   v.  Carey,   29  Ala. 
99. 

22.  A  relinquishment,  by  one  ostensi- 
ble partner  to  another,  of  all  his  in- 
terest in  the  partnership,  does  not 
discharge  him  from  liability  as  a  part- 
nei  to  tliird  persons  who  afterwards 
deal  with  the  partnership  witliout 
notice  of  such  relinquishment.  Grady 
V.  Robinson,  28  Ala.  289. 

23.  On  the  dissolution  of  a  partner- 
ship, if  one  partner  covenants,  for 
valuable  consideration,  to  become 
solely  responsible  for  the  outstanding 
debts,  the  covenant  is  not  one  of  in- 
demnity merely,  but  binds  him  to  pay 
the  debts  witlun  a  reasonable  time  ; 
and,  on  his  failure  to  do  so,  and  the 
declaration  of  his  estate  as  insolvent 
after  his  death,  his  co-partner  ma}'  file 
his  claim  against  his  estate,  before 
payment  of  the  partnership  debts. 
Hogan's  Executor  v.  Calvert,  21  Ala. 
194;  Pencey's  Creditors  v.  Peacey'a 
Mm'r,  27  Ala.  683. 

24.  In  distributing  the  separate 
estate  of  a  deceased  partner,  which, 
has  been  declared  insolvent,  the  part- 
nership creditors  will  be  postponed 
to  the  individual  creditors,  when  there 
is  a  joint  fund  in  the  hands  of  the  sur- 
viving partner  to  wliicli  they  may  re- 
sort, notwithstanding  he  also  is  in- 
solvent. Emanuel  v.  Bird,  19  Ala.  596; 
Smith  ^  Co.  V.  Mallory's  Executor,  2i: 
Ala.  628;  Bridge  If  Co.  v.  McCullough's 
Adm'rs,  27  Ala.  661  ;  Van  Wagner  ^ 
Yeoman  v.  Chapman's  Adm'r,  29  Ala. 
172.     - 

25.  But,  if  there  is  no  joint  fund  in 
the  hands  of  the  surviving  partner, 
and  he  is  insolvent,  the  partnership 
creditors  are  entitled  to  share,  pari 
passu  with  the  individual  creditors,  in 
the  separate  estate  of  the  deceased 
partner.  Emanuel  v.  Bird,  19  Ala.  596. 

III.  Actions  by  and  against  Partners  ; 
and  herein,  of  theik  competency  as 

Witnesses. 

26.  An  action  lies  in  favor  of  a  sur- 
viving partner,  against  the  administra- 
tor of  his  deceased  co-partner,  to 
recover  the  possession  or  proceeds  of 
a  note,  payable  to  the  firm,  which  the 
defendant  claims  to  hold  as  assets  of 
his  intestate's  estate.  Calvert  v.  Mar- 
low,  18  Ala.  67. 
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27.  Service  of  a  writ  on  one  partner, 
after  dissolution,  docs  not  authorize  a 
judgment  by  default  against  his  co- 
partner. Faver  ^  Mount  v.  Briggs,  18 
Ala.  478. 

28.  A  creditor  may  sue  one  or  all  of 
the  members  of  a  firm,  on  a  debt  con- 
tracted in  the  firm  name,  and  declare 
on  the  demand  as  the  individual  lia- 
bility of  tlie  parties  sued.  McCulloch 
V.  Judd,  Sons  ^  Co.,  20  Ala.  703. 

29.  On  making  the  statutory  affida- 
vit,   (Clay's  Digest,  324,  |  67,)  he  may 

.proceed  to  judgment,  and  have  exe- 
cution, against  the  personal  represent- 
ative of  a  deceased  partner  ;  or  he 
may  proceed  to  judgment  without 
making  the  affidavit,  but  cannot  have 
execution  until  he  has  sued  the  sur- 
viving partners  to  insolvency,     lb. 

30.  When  process  of  garnishment 
is  sued  out  against  a  partnership,  and 
judgments  by  default  rendered,  while 
the  names  of  the  individual  partners 
nowhere  appear  in  the  record,  the 
whole  proceeding  will  be  quashed  on 
error.  Reid  ^  Co.  v.  McLeod,  20  Ala.  576. 

31.  In  an  action  by  a  partnership, 
comm^cnced  in  a  justice's  court,  if  the 
christian  names  of  the  partners  are 
not  stated  in  either  the  summons  or 
complaint,  and  the  defendant  goes  to 
trial  on  a  plea  to  the  merits,  with- 
out either  demurring  or  pleading  in 
abatement,  the  defect  is  not  available 
on  error.  Ortez  v.  Jewett  Sf  Co.,  23 
Ala.  662. 

32.  If  such  action  is  founded  on  a 
demand  less  than  $20,  the  plaintiffs 
may  adduce  proof  of  their  individual 
names,  in  order  that  they  may  be  set 
out  in  the  judgment  entry.  Stockdale 
V.  Riddle  ^  Co.,  22  Ala.  678. 

33.  In  an  action  against  a  surviving 
^  partner,  for  fraud   and   deceit  in  the 

purchase  of  a  slave,  the  declarations 
of  the  deceased  partner,  by  whom  the 
contract  was  made,  both  before  and 
after  tlie  purchase,  as  to  his  object  in 
purchasing,  are  not  admissible  evi- 
dence for  the  defendant,  to  show  that 
the  purchase  was  not  made  on  account 
of  the  firm.  Dixon  v.  Bardaii,  22  Ala. 
370. 

34.  In  an  action  by  one  partner  in- 
dividually, the  defendant  cannot  set 
off  a  debt  due  to  him  from  the  part- 
nership. Hoyt,  Ford  ^  Robinson  v. 
Murphy,  18  Ala.  316.  • 
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35.  This  is  also  the  law  under  the 
Code.  JJnramus  v.  Harrison  ^  Whit- 
man, 26  Ala.  326. 

36.  Tiie  individual  debt  of  one  part- 
ner cannot  be  set  off  against  a  part- 
nership debt.  Ross  v.  Pearson,  21  Ala. 
473. 

37.  In  an  action  by  one  partner  in- 
dividually, against  a  person  wlio  is  a 
creditor  of  the  firm,  the  defendant 
may  set  off  his  demand  against  the 
partnership,  on  proof  that  the  firm 
has  been  dissolved,  and  that  thex^lain- 
tiff  has  agreed  with  his  co-partner, 
for  valuable  consideration,  to  pay  all 
the  partnership  debts.  Hoyt,  Ford  ^ 
Robinson  v.  Murphy,  18  Ala.  316. 

38.  But  the  other  partner,  being 
still  liable  to  the  creditor,  is  not  a 
competent  witness  for  him,  to  prove 
either  this  agreement,  or  that  the  debt 
offered  as  a  set-off  is  embraced  in  it. 
lb. ;  S,  C,  23  Ala.  456. 

39.  In  an  action  against  one  partner 
individually,  on  an  account  for  goods 
sold  to  the  firm,  the  other  partner  is 
not  a  competent  .witness  to  prove  the 
sale  and  delivery  of  the  goods,  until 
the  existence  of  the  partnership  be- 
tween them  has  been  first  established 
by  evidence  aliunde.  Dickson  v.  Col- 
lins, Brother  if  Co.,  17  Ala.  635. 

40.  In  an  action  against  one  partner, 
to  recover  damages  for  a  constructive 
tort,  arising  out  of  an  act  done  by  him 
in  a  matter  connected  with  the  part- 
nership business,  his  co-partner  is 
not  a  competent  witness  foi  him. 
Myers  V.  Gilbert,  18  Ala.  467. 

41.  In  an  action  against  one  partner, 
on  a  .note  signed  by  his  co-partner 
in  the  partnership  name,  the  latter  is 
not  a  competent  witness  for  plaintiflF. 
Barney  V.  Earle,  20  Ala.  405. 


pay:\[ent. 

I.  What  Constitutes  a  Patmext. 

II.  To  Whom  Made. 

III.  How  Appkopeiated. 


I.  What  Constitutes  a  Payment. 

1.    The    acceptance    of  a   debtor's 
negotiable  note,  at  or  after  the  crea- 
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tion  of  the  debt,  is  not  an  extinguish- 
ment or  pa3'ment  of  the  debt,  unless 
there  is  an  agreement  so  to  receive  it ; 
nor  does  it  raise  the  presumption  of 
paj'ment,  when  shown  to  have  been 
taken  "for  the  purpose  of  closing  the 
account  on  the  books."  Mooring  v. 
Mobile  Marine  Dock  ^*  Mutual  Insurance 
Co.,  27  Ala.  254. 

2.  A  lessee's  negotiable  note,  for 
the  amount  of  the  rent,  is  not  an  ex- 
tinguishment of  the  rent  reserved  by 
the  lease.  Dorrance  v.  Jones,  27  Ala. 
630. 

3.  The  acceptance  of  a  note  on  a 
third  person,  in  payment  of  an  ac- 
count, is  an  extinguishment  of  the  ac- 
count, although  such  third  person  is 
insolvent,  unless  the  debtor  nsed  some 
fraud  or  misrepresentation  to  induce 
the  creditor  to  take  it.  Carriers  v. 
licknor,  26  Ala.  571. 

4.  The  acceptance  of  a  note  on  an 
insolvent  person,  as  collateral  securi- 
ty, and  its  retention  for  never  so  long 
a  period,  do  not  authorize  the  infer- 
ence of  payment.  Powell's  Adm'r  v. 
i?e«r//,27  Ala.  612. 

5.  A  draft,  drawn  by  the  principal 
debtor  on  the  guarantor,  but  not  ac- 
cepted by  the  latter,  does  not  aftect 
the  relations  of  the  parties  on  the 
guaranty,  when  it  does  not  appear  to 
have  been  received  in  payment.  Wal- 
ker V.  Forbes,  25  Ala.  139. 

6.  A  payment  by  a  third  person, 
adopted  and  sanctioned  by  the  debtor, 
extinguishes  the  debt.  Ross  v.  Pear- 
son, 21  Ala.  473  ;  Prater  v.  Stinson  and 
Wife,  26  Ala.  456. 

7.  A  payment  to  a  third  person,  at 
the  request  ot  the  creditor,  or  with 
his  subsequent  sanction  and  apj^roval, 
is  an  extinguishment  of  the  debt. 
Brooks  V.  Hildretk  df  Moseley,  22  Ala. 
469. 

8.  If  a  third  person  gives  his  own 
note  in  payment  of  another's  debt, 
and  takes  a  receipt  in  the.name  of  the 
debtor-,  this  does  not  extinguish  the 
debt,  unless  the  jorivity  or  assent  of 
the  debtor  is  shown.  Williams  t. 
.S/V??.s22  Ala.  512. 

9.  The  acceptance  of  a  note,  from 
either  tlie  defendant  or  a  stranger, 
may  amount  to  ,a  payment  and  Satis- 
faction of  a  judgment.  Brewer  v. 
Branch  Bank  at  Montgomery,  24A^la. 
439. 


As  to  the  satisfaction  of  judgments^ 
see  that  title,  p.  672. 

^s  to  the  extinguishment  of  a  debt 
by  the  appointment  of  the  creditor  as 
executor  of  the  debtor,  see  Extinguish- 
ment, p.  637. 

II.  To  Whom  Made. 

10.  A  payment  to  a  third  person, 
at  the  request  of  the  debtor,  or  with 
his  subsequent  sanction  and  approval, 
discharges  the  debtor.  Brooks  v.  Hil- 
dretk ^  Moseley,  22  Ala.  469. 

11.  A  payment  of  moneys  due  the 
State  to  the  comptroller  of  public  ac- 
counts, who  has  no  authority  to  re- 
ceive it,  does  not  discharge  the  party 
making  it  from  liability  to  the  State, 
unless  the  payment  is  ratified  by  the 
sovereign  power  of  the  State.  fP'^alker 
V.  Chapman,  22  Ala.  116  ;  VanDyke 
V.  The  5'<afe,24Ala.  81.> 

12.  When  a  person  places  in  the 
hands  of  an  attorney,  for  collection,  a 
note  payable  to  a  third  person,  and 
not  endorsed  by  the  payee,  and  takes 
a  receipt  for  it  in  his  own  name,  the 
attorney  may  pay  the  proceeds,  when 
collected,  to  the  payee  of  the  note  ; 
and  such  payment  will  i^rotect  hira 
from  liability  to  the  person  who  placed 
the  note  in  his  hands.  Peck  <.y  Clarke 
V.  Wallace  ^*  Leivis,  19  Ala.  219. 

13.  A  judgment  debtpr,  who  pays 
the  judgment  to  any  other  person 
than  the  plaintiff  in  whose  name  it  is 
rendered,  acts  at  his  peril.  Mervine 
V.  Parker,  18  Ala.  241. 

14;  If  the  judgment  is  rendered  in 
the  name  of  the  original  creditor,  for 
the  use  of  a  fictitious  person,  the 
debtor  may  settle  the  demand  with 
the  nominal  plaintiff,  nnless  he  has 
notice  of  the  real  o'mier's  name  ;  and 
if  he  applies  to  the  plaintiff's  attorney 
of  record  for  the  name  of  the  rfeal  own- 
er, and  the  attorney,  acting  under  the 
instructions  of  the  owner,  refuses  to 
disclose  hisname, the  debtor  ma.y  settle 
the  demand  with  the  nominal  plaintiff. 
McGchee  v.  Gindrat,  20  Ala.  95, 

III.  How  Appropriated. 

15..  The  debtor  has  a  right  to  di- 
rect the  application  of  a  paymeJit  ;  if 
he  fails  to  give  an}'  direction,  the  cred- 
itor may   apply  it;  but,   if    only  one 


Part  IV.] 


PHYSICIANS. 


707 


demand  is  proved  to  exist,  and  a  pay- 
ment is  made  without  any  direction, 
the  law  appHes  it  to  the  payment  of 
that  demand.  McDonnell  v.  Branch 
Bank  at  Blontgomenj,  20  Ala.  313. 

16.  A  creditor,  holding  two  sepa- 
rate demands,  may  apply  to  either  a 
paj^ment  as  to  which  the  debtor  gives 
no  directions  ;  but,  if  he  does  not 
make  the  appropriation  until  after 
suit  brought  on  both  demands,  neither 
party  can  then  direct  its  application, 
but  the  law  then  appropriates  it. 
Callahan  v.  Boazman,  21  Ala.  246. 

17.  The  creditor  is  not  bound  to  no- 
tify the  debtor  of  the  manner  in  which 
he  Has  appropriated  a  general  pay- 
ment: the  only  obligation  owed  by 
him  to  the  debtor  is  to  make  the  ap- 
plication in  good  faith.     lb. 

18.  When  the  creditor  holds  two 
debts  of  different  degrees,  one  due  by 
specialty,  and  the"  other  lay  open  ac- 
count, he  is  not  bound  to  apply  a 
general  payment  to  the  older  debt. 
lb. 

19.  When  a  payment  is  made  in 
cotton,  at  a  price  to  be  ascertained  at 
a  future  time,  with  a  general  direc- 
tion that  it  be  applied  to  "all  just  de- 
mands which  the  creditor  might  hold," 
the  creditor  cannot  make  the  applica- 
tion until  the  ascertainment  of  the 
price  ;  and  if  he  brings  suit  against 
the  debtor,  before  that  time,  on  both 
of  his  demands,  the  right  of  appropri- 
ation is  thereby  taken  away  from  both 
parties.     lb. 

20.  Where  there  is  a  running  ac- 
count between  the  parties,  the  law 
will  apply  a,  general  payment,  where 
the  character  of  the  dealings  or  other 
circumstances  do  not  show  a  different 
intention,  in  the  order  of  time  in  which 
the  charges  accrued,  without  reference 
to  the  fact  that  one  item  is  better  se- 
cured than  another.  Harrison  t^*  Rob- 
inson V.  Johnston,  27  Ala.  44.5. 

21.  This  rule  applies  against  the 
debtor's  surety  on  a  note  given  to  his 
commission-merchant,  with  whom  he 
had  a  running  account  for  advances 
made,  cotton  sold,  &c.,  on  which  the 
note  was  credited  when  received,  and 
debited  when  due  ;  an  account  current 
being  rendered  to  the  debtor,  after 
the  maturity  of  the-  note,  showing  a 
balance  against  him  greater  than  the 
amount  of  the  note,  and   subsequent 


payments  being   credited  on  general 
account,     lb. 

22.  In  the  absence  of  evidence 
clearly  showing  the  intention  of  the 
parties,  a  general  payment  to  a  com- 
mission-merchant, with  whom  the 
debtor  has  a  running  account,  will  be 
referred  by  law  to  his  existing  indebt- 
edness, and  not  to  future  advances.  lb. 


PHYSICIANS. 

(Statutory  Provisions  :  Code,  &§  971-82,  2298  ; 
Clay's  Digest,  487-91,  ^§  1-43  ;  Session  Acts 
185S-4,  p.  48.) 


1.  A  note  or  bond,  given  in  consid- 
eration of  medical  services  rendered 
by  an  .unlicensed  physician,  is  void 
by  statute  ;  jet,  if  he  sells  drugs  and 
medicines,  apart  from  his  professional 
business  as  a  physician,  a  recovery 
may  be  had  for  them.  Holland  v.  Ad- 
ams, 21  Ala.  680. 

2.  The  effect  of  the  several  acts  of 
1823,  1826,  and  1832,  construed  to- 
gether, is  to  render  void  all  notes  and 
bonds  given  in  consideration  of  medi- 
cal services  rendered  by  an  unlicensed 
physician,  whose  name  has  not  been 
enrolled  in  one  of  the  medical  boards 
of  this  State,  unless  he  practices  on  the 
botanic  system  only.  3Iays  v.  Wil- 
liams, 27  Ala.  267. 

3.  No  recovery  can  be  had  on  a 
note,  which  is  proved  to  have  been 
given  in  consideration  of  medical  ser- 
vices rendered  by  a  physician,  unless 
it  is  shown  that  he  was  not  within  the 
prohibition  of  the  statute.     3. 

4-  In  an  action  on  such  note,  if  the. 
defendant  wishes  to  require  proof  of 
the  physician's  license,  he  must  give 
the  plaintiff  two  days  notice,  before 
the  trial,  that  such  proof  will  be  re- 
qiiired  on  the  trial.  Jordan  v.  Brewin 
if  Boggan,  19  Ala.  238. 

5.  In  an  action  to  recover  for  medi- 
cal services  rendered  since  the  pas- 
sage of  the  act  of  1854,  a  diploma  from 
any  regular  medical  college  is  admis- 
sible evidence  for  the  plaintiff";  secus, 
if  the  services  were  rendered  prior  to 
the  passage  of  that  act.  Richardson  v. 
Dorman's  Ereciitrix,  28  Ala.  679. 

6.  The  original  entries  on   a  physi- 
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cian's  books  are  competent  evidence 
for  him,  to  prove  the  items  of  his  ac- 
count for  medicines  furnished  and 
administered  to  his  patients  in  the 
course  of  his  practice  ;  but  the  value 
of  the  medicines,  as  well  as  of  the  ac- 
tive services  rendered,  must  be  other- 
wise proved,     lb. 

7.  Under  the  act  of  Feb.  3d,  1848, 
(Session  Acts  1847-8,  p.  126,)  "to  pro- 
vide for  the  appointment  of  physician 
of  the  penitentiary,"  if  the  lessee  fails 
to  appoint  for  three  days  after  the  hap- 
pening of  a  vacancy,  the  inspectors 
alone  may  fill  the  place  ;  but,  if  the 
lessee  makes  a  nomination  within  thre  e 
days,  which  is  rejected  by  the  inspec- 
tors, he  has  a  reasonable  time  after  the 
rejection,  not  exceeding  three  days, 
within  which  to  make  another  nomina- 
tion.    Jones  V.  Graham,  24  Ala.  450. 

8.  Prior  to  the  passage  of  the  act  of 
March  6th,  1848,  (Session  Acts  1847- 
8,  p.  121,)  the  lessee  of  the  penitentia- 
ry had  no  power  to  remove  the  phy- 
sician, and  could  not  avoid  the  statu- 
tory liability  for  the  physician's  salary 
by  refusing  to  admit  him  into  the 
hospital.     S.  C,  21  Ala.  654. 


*  <  ^#» » » 


PLEADINa. 

I.  Declaration,  or  Complaint. 

1 .  Description  of  Parties. 

2.  Duplicity,  arid  Repugnancy. 

3.  Joinder  of  Counts. 

4.  Statement  of  Cause  of  Action. 

(a)  As  at  Common  Law. 

(b)  In  Summarv  Proceedings 

(c)  Under  Code  of  1852.    ■ 

II.  Demurrer. 

III.  Parties. 


1.  Who  are  Necessary  or  Proper 
Parties. 


a)  Assignor  and  Assignee. 

b)  Executors  and  Administra- 

tors, 
(c)  Husband  and  Wife. 
((/)  Infants, 
(e)  Joint  Tenants,  and  Tenants 

in  Common. 
(/)  Principal  and  Agent. 
[g)  Other  Cases. 


2.  Ejfect  of  Non-joinder  and  Mis- 
joinder. 

IV.  Pleas. 

1.  General  'Requisites. 

2.  Pleas  to  Jurisdiction. 

3.  Pleas  in  Abatement. 

(a)  Defect  in  Writ  or  Service. 

{b)  Misnomer. 

(c)  Non-joinder  af  Parties. 

{d)  Pendency  of  Former  Action. 

{e)  Other  Matters. 

4.  Pleas  in  Bar. 


a)  General  Issue. 

b)  Former  Recovery. 

c)  Nan  Est  Factum, 
(d)   Performance. 
\e)  Other  Matters. 


5.  Pleas  Puis  Darrein  Continuance. 

6.  Pleading ''in  Short  by  Consent." 

7.  Right  to  Plead  Several  Matters, 

Y.  Replication. 

VI.  Surplusage. 

VII.  Variance. 

VIII.  Videlicet. 


I.  Declaration,  or  Complaint. 
1 .  Description  of  Parties. 

1.  When  a  plaintiff  styles  himself 
executor  or  administrator,,  and  de- 
clares on  a  note  payable  to  himself  in 
that  capacity,  but  does  not  aver  that 
the  note  is  assets  of  the  estate,  the 
action  is  his  individual  suit,  and  the 
superadded  words  are  a  mere  descrip- 
tio  persona.  Arrington  v.  Hair,  19  Ala. 
243;  Tate  v.  Shackelford's  Adm'r,  24 
Ala.  510. 

2.  In  trover  for  a  slave,  if  the  words 
"administrator,"  &c.,  follow  the  plain- 
tiffs name  in  the  commencement  of 
the  declaratioti,  while  he  declares  that 
he  was  possessed,  "as  of  his  own 
property,  as  such  administrator  as 
aforesaid,"  and  adds  the  words  "as 
administrator  as  aforesaid"  to  each 
material  averment  of  the  declaration, 
— these  words  are  not  mere  matter  of 
description,  but  indicate  that  be  sues 
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in  his  representative  character.     Wy- 
att's  Adm'r  v.  Rambo,  29  Ala.  510. 

3.  A  writ  in  the  name  of  "Pteuben 
Chapman,  governor  &c.,"  is  his  indi- 
vidual suit ;  while  a  declaration  in  the 
name  of  "Reuben  Chapman,  governor 
of  the  State  of  Alabama,"  shows  that 
the  governor  sues  in  his  official  ca- 
pacity. Chapman  v.  Spence,  22  Ala.  .588. 

4.  If  a  plaintiff  in  detinue  describes 
himself,  both  in  his  writ  and  in  the 
commencement  of  his  declaration,  as 
suing  "as  trustee  for  his  wife,"  and 
the  endorsement  on  the  writ  describes 
the  slave  sued  for  as  the  separate 
property  of  the  wife,  while  the  declar- 
ation avers  that  he  "was  possessed  as 
of  his  own  property,"  the  superadded 
words  are  mere  descriptio  persona. 
Gibson  V.  Land,  27  Ala.  117. 

5.  In  an  action  under  the  Code,  "for 
the  recovery  of  chattels  in  specie," 
if  the  complaint  puts  in  issue  the 
plaintiff's  individual  title,  while  in  the 
margin,  or  caption  of  the  complaint, 
he  describes  himself  as  administrator, 
the  superadded  words  are  descriptio 
persona  merely.  Agee  v.  Williams,  27 
Ala.  644. 

6.  In  suing  for  the  recovery  of 
slaves  belonging  to  his  intestate's 
estate,  an  administrator  may  declare 
in  the  prescribed  form  of  complaint, 
with- the  additional  averment  that  he 
claims  "as  administrator,"  &c.  Crimm's 
Adm'rs  v.  Crawford,  29  Ala.  623. 

7.  A  declaration  in  debt,  in  which 
plaintiff  "complains  of  M.  J.  and  his 
wife  S.  J.,  formerly  S.  M.";  counting 
on  a  note  alleged  to  have  been  execu- 
ted "by  the  said  S.  before  her  inter- 
marriage with  the  said  M."  ;  and  aver- 
ring that  "the  said  S.,  and  the  said  M. 
since  his  intermarriage,  have  'not  re- 
garded," &c., — sufficiently  discloses 
the  character  in  which  the  parties  are 
sued,  and  that  the  note  was  executed 
by  the  wife  while  sole.  Johnson  and 
Wife  V.  Collins,  17  Ala,  318, 

2.  Duplicity,  and  Repugnancy. 

8.  In  debt  on  bond,  a  general  de- 
murrer does  not  lie,  for  duplicity  in 
the  assignment  of  the  breach.  Gar- 
nett  V.  Yoe,  17  Ala.  74. 

9.  A  declaration  which  unites  in  one 
count  several  distinct  demands,  due 
in  different  rights,  is  bad  on  general 


demurrer.     Kennedy  v.  Stallworth,   18 
Ala.  2G3. 

10.  In  an  action  on  a  contract,  con- 
taining several  distinct  stipulations, 
the  pleader  may  assign  in  each  count 
as  many  breaches  as  he  pleases  ;  but 
he  cannot  assign,  in  one  count,  two 
breaches  of  the  same  stipulation. 
Nave  V.  Berry,  22  Ala.  382. 

11.  A  count  in  assumpsit,  on  a  lease 
not  under  seal,  averring  the  perform- 
ance by  plaintiff  of  his  part  of  the 
contract,  and  the  non-payment  of  tho 
rent  by  the  defendant ;  and  then  alleg- 
ing that  the  buildings  were  destroyed 
by  fire,  and,  in  consequence  thereof, 
were  not  delivered  up,  but  were  whol- 
ly lost, — is  not  demurrable,  either  for 
duplicity,  or  for  misjoinder  of  breach- 
es ;  the  non-payment  of  the  money 
being  the  only  breach  alleged.     Ih. 

12.  In  an  action  on  the  case,  to  re- 
cover damages  for  the  loss  of  a  slave, 
who  was  killed  while  working  on  the 
defendant's  house,  a  count  averring 
that  the  defendant  fraudulently  con- 
cealed the  dangerous  condition  of  the 
house,  and  fraudulently  represented 
that  it  M'as  safe,  is  not  demurrable  for 
duplicity,  but  the  latter  averment  may 
be  stricken  out  as  surplusage.  Perry 
V.  Marsh,  25  Ala.  659. 

13.  In  an  action  on  a  negotiable 
note,  bought  by  a  purchaser  at  the 
trustee's  sale  of  the  assets  of  the 
Planters'  and  Merchants'  Bank  of  Mo- 
bile, an  averment  in  the  declaration, 
that  the  charter  of  the  Bank  was  sur- 
rendered, but  was  continued  by  virtue 
of  the  provisions  of  the  several  acts 
for  the  settlement  of  the  Bank's  affairs, 
is  not  repugnant,  when  construed 
with  reference  to  those  acts.  Savage 
^  Darrington  v.  Walshe  ^  Emanuel,  2^ 
Ala.  619. 

3.  Joinder  of  Counts. 

14.  Counts  in  debt  and  detinue  may 
be  joined  in  one  delaration.  Calvert 
V.  karloic,  18  Ala.  67. 

15.  Counts  in  case  and  trover  may 
also  be  joined.  Dixon  v.  Barclay,  22 
Ala.  370. 

16.  But  counts  in  case  and  tres- 
pass cannot.  Sheppard  v.  Furniss,  19 
Ala.  760. 

17.  Nor  can   assumpsit  and  trover.  • 
Copeland  v.  Flowers,  21  Ala.  472. 
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18.  In  debt,  counts  on  a  bond  and 
on  a  promissory  note  may  be  joined. 
Barclay  v.  Moore,  17  Ala.  634. 

19.  In  assumpsit,  counts  on  demands 
due  from  the  defendant  in  different 
rights  cannot  be  joined.  Kennedy  v. 
Stallworth,  18  Ala.  263;  Godbold  v. 
Roberts,  20  Ala.  354. 

4.  Statement  of  Cause  of  Action. 

(a)  As  at  Common  Law. 

20.  A  count  in  assumpsit,  averring 
that,  "in  consideration   that   plaintiff 
would  furnish   three   hands,  afid  feed 
and  clothe  said  servants  for  the  year 
1844,  and  pay  all  their  expenses,  and 
work  the  same  on   defendant's  planta- 
tion in  Perr}'  county,  and  furnish  pro- 
visions for  himself,  his  family  and  said 
three   hands,   the    lands,    raules   and 
horses  of  said  defendant  in  the  capaci- 
ty of  an  overseer,  he  (the  said  defend- 
ant) agreed  and  promised  to  place  on 
said  plantation  his   hands,  to-wit,  the 
hands  owned  by  him,  and  live  on  said 
farm,  and  his  mules   and   horses,  and 
furnish  the  said  hands  &c.,  placed  by 
him  on  said   plantation,   with  provis- 
ions, and  said  hands  with  clothing,  to 
pay  all  expenses  of  the  said  hantlsand 
mules,  and  to   let   said   plaintiff  culti- 
vate said  farm,  until   said   hands  and 
mules,  so   furnished   as   aforesaid  by 
said  plaintiff  and  defendant,  and  raise 
a  crop  thereon  in  said  year  1844;   for 
which    said    defendant    agreed    and 
promised,  that  said   defendant  should 
have  and  draw  a  part  of  the  crop  rais- 
ed on   said   farm   by   said  defendant, 
with  said  hands,  mules  and  horses,  in 
the  year    1844,   in   proportion  to    the 
said  hands  of  plaintiff,   so    placed  on 
said  farm."  ikc. ;  and  that  plaintiff  per- 
formed his  part  of  said    contract,  and 
raised  a  crop    on  said   plantation  "of 
which  his  reasonable   share  was  one- 
third  thereof," — held  demurrable,  for 
vagueness,  indefiniteness,  and  uncer- 
tainty.    Moore  v.  Smith,  19  Ala.  774. 

21.  In  declaring  on  a  written  con- 
tract, containing  several  distinct  stip- 
ulations to  be  performed  dy  the  de- 
fendant, some  of  which  have  been 
performed,  it  is  not  necessary  that 
the  breach  assigned  should  negative 
the  performance  of  the  defendant's 
contract  in  toto:  it  is  sufficient  to  aver 


non-performance  in  any  one  particu- 
lar, which  shows  that  plaintiff  has  a 
good  cause  of  action.  Montgomery 
Manufacturing  Co.  v.  Thomas,  20  Ala. 
473. 

22.  When  the  declaration  assigns  a 
sufficient  breach,  and  shows  a  good 
cause  of  action,  unnecessary  aver- 
ments, which  are  added  by  way  of 
inducing  special,  damage,  are  mere 
surplusage.     lb. 

23.  It  is  sufficient,  on  general  de- 
murrer, that  the  breach  be  assigned 
in  words  which  contain  the  sense  and 
substance,  though  not  in  the  language 
of  the  contract.  Calvert  v.  Marlow, 
18  Ala.  67. 

24.  It  is  not  necessaiy  to  allege  a 
request  of  paj'ment,  except  when  such 
request  is  a  condition  x^recedent.     lb. 

25.  In  debt  on  bond,  the  breaches 
assigned  must  show  that  plaintiff  has 
a  cause  of  action.  Garrett  ^  Hill  v. 
Logan,  19  Ala.  344. 

26.  It  is  sufficient,  generally,  to  as- 
sign a  breach  in  the  words  of  the 
condition,  and  negative  its  perform- 
ance.    Pryor  v.  Beck,  21  Ala.  393. 

27.  In  an  action  on  a  bond  given  as 
security  for  costs,  it  is  not  necessary 
to  allege  that  a  written  account,  or 
bill,  containing  the  particulars  of  the 
fees,  was  produced  to  the  defendant, 
or  ready  to  be  produced  ;  nor  that  the 
clerk  and  sheriff  kept  fee-books,  in 
which  were  entered  the  fees  sought 
to  be  recovered.     lb. 

28.  In  an  action  on  a  lease  for  years, 
to  recover  the  rent  reserved,  it  is  not 
necessary  to  aver  that  the  defendant 
entered  upon,  or  took  possession  of 
the  premises.  Douglass  Sf  Easton  v. 
Branch  Bank  at  Mobile,  19  Ala.  659. 

29.  In  an  action  on  a  covenant  of 
seizin,  the  breach  may  be  as  gener- 
al as  the  covenant.  Anderson  v.  Knox, 
20  Ala.  156. 

30.  In  an  action  for'^a  breach  of  the 
implied  covenant  created  by  the 
words  "grant,  bargain  and  sell,"  it  is 
necessary  to  aver  that  the  title  has 
failed  in  consequence  of  some  act  of 
the  grantor.  Griffin  v.  Reynolds,  17 
Ala.  198. 

31.  In  an  action  on  a  covenant  of 
Ad'arranty  of  title,  it  is  necessary  to 
aver  tliat  the  plaintiflt  lias  been  evicted, 
or  has  yielded  up  the  possession,  un- 
der a  paramount  title.     lb. 
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32.  In  an  action  of  debt  on  a  sheriff's 
bond,  for  liis  failure  to  collect  and 
pay  over  militia  fines,  the  declaration 
must  aver  the  names  of  the  persons 
against  whom  the  fines  were  assessed, 
with  the  amounts  of  the  several  fines, 
as  stated  in  the  certificate  of  the  presi- 
dent of  the  court-martial.  Chapman  v. 
Weaver,  19  Ala.  626. 

33.  In  an  action  by  a  mother,  for  the 
work  and  labor  of  her  minor  son,  she 
must  aver  that  the  infant's  father  is 
dead,  or  that'  she  is  entitled  to  his 
services  as  guardian  or  otherwise. 
Jones  V.  Buckley,  19  Ala.  604. 

34.  In  debt  on  an  injunction  bond, 
or  a'  bond  required  by  the  chancel- 
lor as  a  pre-requisite  to  a  writ  of  seiz- 
ure, it  is  sufScient  to  aver  tiiat  the 
suit  was  dismissed,  without  alleging 
the  ground  of  the  dismissal.  Zeigler 
4*  Hall  V.  David,  23  Ala.  127. 

35.  It  is  unnecessary,  in  such  case, 
to  aver  notice  of  the  dismissal  to  the 
obligors,  since  they  are  presumed, 
being  parties  to  the  record,  to  know 
the  disposition  made  of  the  cause.    lb. 

36.  In  debt  on  an  administrator's 
bond,  a  count  on  the  penalty  alone, 
not  noticing  the  condition,  is  sufficient. 
Holleij  V.  Acre,  23  Ala.  603. 

37.  When  such  action  is  brought 
to  charge  the  sureties  with  a  judgment 
rendered  against  their  principal,  to 
be  levied  de  bonis  intestatis,  it  is  not 
necessary  to  allege  that  the  ju-dgment 
was  founded  on  a  debt  which\vas  a 
proper  charge  against  the  estate,  or 
against  the  administrator  as  such. 
Reidv.  'Nash,23  Ala.  733. 

38.  A  declaration  in  such  action, 
alleging  that   a  final   settlement   was 

v.,had  by  the  administrator  with  the 
orphans'  court,  "and  on  said  settle- 
ment tiie  sum  of  $259  was,  by  the  de- 
cree and  judgment  of  the  said  court, 
assessed  and  decreed  as  the  distribu- 
tive share  of"  the  person  for  whose 
use  the  suit  was  brought,— held  de-. 
murrablfe,  because  it  showed  no  judg- 
ment or  decree  in  favor  of  any  one. 
Gilbreath  v.  Planning,  24  Ala.  418. 

39.  In  declaring  on  ^  collateral 
guaranty,  the  terms  of  the  Conh-act 
between  the  creditor  and  principal 
debtor  must  be  averred.  Walker  v. 
Forbes,  25  Ala.  139  ;  Fay  v.  Hall,  "25 
Ala.  704. 

40.  The  declaration  must  aver,  also, 


the  failure  of  the  printipal  deljtor  to 
pay,  and  notice  to  tjie  guarantor  ;  but 
the  general  allegation  of  notice,  ("of 
all  which  aforesaid  premises,  the  said 
defendant  then  and  there  had  notice,") 
is  sulficient,  when  facts  are  stated  on 
which  it  can  operate.  Fai/  v.  Hull,  25 
Ala.  704.     {Vide  infra,  92-93.) 

41.  In  an  action  on  an  absolute,  un- 
conditional guaranty  of  the  payment 
of  a  note  at  maturity,  it  is  not  neces- 
sary to  aver  the  insolvency  of  the 
maker.     Donley  v.    Camp,  22  Ala.  C59. 

42.  It  is  not  necessary  to  aver  the 
institution  of  a  suit  against  the  prin- 
cipal debtor,  when  his  failure  to  pay 
and  insolvency  are  alleged.  Cahuzac 
^  Co.  V.  Samini,  29  Ala.  288. 

43.  In  declaring  against  the  princi- 
pal, on  a  bill  of  exchange  accepted  by 
his  agent,  tiie  agent's  authority  to  ac- 
cept must  be  averred  :  it  is  not  suf- 
ficient to  allege  that  he  was  agent,  and 
as  such  accepted  for  the  principal. 
May  V.  Kelly  ^  Frazier,  27  Ala.  497. 

44.  In  declaring  against  an  acceptor,  ' 
on  a  bill  payable  at  a  particular 
counting-house,  the  declaration  must 
aver  that  it  was  directed  in  blank,  or 
that  it  was  drawn  upon  the  defendant, 
or  that  he  accepted  it  for  honor,  or 
that  he  resided  or  did  business  at 
said  counting-house.     lb. 

45.  In  an  action  against  husband' 
and  wife,  under  the  act  of  1850,  for 
articles  of  family  supply,  the  declara- 
tion must  distinctly  aver  that  the  wife 
has  a  separate  estate,  which  is  sought 
to  be  charged.  Henry  and  V{ife  v. 
Hickman,  22  Ala.  685. 

46.  It  must  further  allege,  that  the 
wife  holds  her  separate  estate  under  - 
the  act  of  1850,  or  that  of  1848  :  an 
averment,  that  she  has  a  separate 
estate,  "which  came  to  her  after  the 
first  day  of  March,  lS4S,"*'is  not  sutfi- 
cient.  Cxm?iingham  v.  Foinlaine,  25 
Ala.  644.  ~ 

47.  In  declaring  againstan  endorser, 
tlie  excuse  for  iailing  to  sue  the  maker 
to  the  first  court  must  be  distinctly 
averred  :  an  allegation  that  suit  was 
brought  to  the  first  court  to  which  it 
could  be  brought,  "after  plaintiff  as- 
certained, b}'  prompt  and  diligent  in- 
quiry, that  he  resided  in  said  county," 
is  not  sulficient.  Lindsay  v.  iJ'illiams, 
17  Ala.  229. 

48.  In  an   action   on   a    judgment, 
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rendered  by  a  justice  of  the  peace  of 
another  State,  the  declaration  must 
affirmatively  show  that  the  justice  had 
jurisdiction  by  force  of  a  local  statute. 
Ellis  V.  White,  25  Ala.  .540. 

49.  As  a  general  rule,  where  a  party 
claims  a  right  based  upon  a  foreign 
statute,  he  is  required  to  set  out  the 
statute,  in  order  that  the  court  may 
see  that  the  right  tclaimed  is  in  con- 
formity with  it.  Gunn  v.  Howell,  27 
Ala.  663. 

50.  But,  in  pleading  the  judgment 
of  a  sister  State,  to  which  the  consti- 
tution requires  "full  faith  and  credit" 
to  be  given, it  is  not  necessary  to  set 
out  affirmatively  the  facts  upon  which 
depended  the  power  and  authority  of 
the  court  by  which  it  was  pronounced. 
lb. 

51.  In  an  action  by  an  agent  against 
his  principal,  on  an  implied  promise 
of  indemnity  against  losses  sustained 
from  an  act  performed  by  him  in  the 
execution  of  his  agency,  the  declara- 
tion, whether  in  assumpsit  or  in  case, 
must  allege  a  breach.  Moore  v.  Apple- 
ton,  26  Ala.  633. 

52.  If  the  declaration  is  in  case,  it 
must  negative  the  existence  of  any 
knowledge  on  the  part  of  the  plaintiff, 
at  the  time  of  the  act,  that  he  was 
committing  a  tort  or  trespass,  although 
the  onus  of  proving  such  knowledge 
may  be  on  the  defendant.     lb.  ■ 

53.  In  case  to  recover  damages  for 
a  diversion  of  water  from  plaintiff's 
mill,  the  declaration  must  show  that 
the  quantity  of  water  which  con- 
tinued to  liow  to  the  mill  was  insuffi- 
cient, or  that  the  plaintiff  or  his  mill 
was  injured  by  the  diversion.  Bur- 
den V.  Maijor  Ifc.  of  Mobile,  21  Ala.  309. 

54.  Bat  it  is  sufficient  to  aver  injury 
to  plaintiff's  mill  privileges,  Avithout 
alleging  the  existence  of  a  mill  ;  nor 
is  it  necessary  to  aver  the  manner  or 
means  of  the  diversion.  Stein  v.  Ash- 
by,  24  Ala.  521. 

55.  A  count  in  case,  which  sets 
forth  a  contract  for  the  sale  of  a  slave 
b}'  plaintiff  to  defendant,  in  consider- 
ation of  the  payment  of  a  certain  sum 
of  money,  which  is  alleged  to  be  less 
than  his  real  value,  and  for  the  further 
consideration    that  .  defendant  would 

■  remove  liim  from  the  State  ;  and  which 
tlicn  avers,  that  the  defendant,  when 
he  made  the  contract,  did  not  intend 


to  remove  said  slave,  "but  falselj'  and 
fraudulently,  and  with  intent  to  de- 
ceive and  defraud  plaintiff,"  represent- 
ed that  he  would, — is  good,  and  the 
statement  of  the  contract  is  mere  mat- 
ter of  inducement.  Dixon  v.  Barclay, 
22  Ala.  370. 

56.  In  case  against  the  hirer  of  a 
slave,  for  negligent  treatment  of  the 
slave,  it  is  not  necessary  to  allege  the 
consideration  and  terms  of  the  con- 
tract. Moseley  v.  Wilkinson,  24  Ala. 
411. 

57.  A  count,  which  sets  forth  a  con- 
tract for  the  hire  of  a  slave,  to  be  era- 
ployed  only  in  a  particular  service  ; 
and  which  alleges  a  breach  of  duty  on 
the  part  of  the  hirer,  in  putting  the 
slave  to  a  different  service,  and  a  con- 
sequent loss  to  the  owner, — is  good 
in  case.     Myers  v.  Gilbert,  18  Ala.  467. 

58.  In  case  against  a  municipal  cor- 
poration, for  injuries  caused  by  the 
fall  of  a  bridge  within  the  corporate' 
limits  of  the  town,  it  is  not  necessary 
to  aver  that  the  bridge  was  broken 
without  any  fault  on  the  part  of  the 
plaintiff;  nor  that  he  could  not  pass 
the  street,  of  which  the  bridge  formed 
a  part,  without  crossing  the  bridge  : 
it  is  sufficient  to  aver  that  it  was  the 
duty  of  the  corporation  to  keep  the 
bridge  in  repair,  and  that  the  injury 
resulted  from  its  unsafe  and  rotten 
condition,  which  rendered  it  incapable 
of  sustaining  the  customary  burdens. 
Smoot  V.  Mayor  fyc.  of  Wetumpka,  24 
Ala.  112. 

59.  Declaration  in  case  against  an 
attornej'-at-law,  for  negligence",  held 
sufficient.  Walker  v.  Goodman  If  Mitch- 
ell, 21  Ala.  647. 

60.  In  case  for  a  malicious  prosecu- 
tion, it  is  not  necessarj'^  to  describe  by 
name  the  offense  with  which  the  plain- 
tiff was  charged,  nor  to  aver  the  legal 
conclusion  resulting  from  the  prose- 
cutor's act.  Long  v.  Rodgers,  17  Ala. 
540. 

61.  An  averment  of  the  plaintiff's 
examination  before  a  justice  of  the 
peace,  touching'the  offense  with  which 
he  was  charged,  and  his  discharge 
therefrom  by  said  justice,  is  a  suffi- 
cient allegation  that  the  prosecution" 
is  ended.     lb. 

62.  Tiie  declaration,  in  such  action, 
must  aver  the  issue  of  process,  proper- 
ly  describing   it,  and   the    plaintiff's 
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arrest  and  imprisonment  by  virtue 
thereof.  '  Sheppard  v.  Furniss,  19  Ala. 
760. 

63.  In  case  for  the  malicious  suing 
out  of  an  injunction,  the  declaration 
must  aver  that  the  injunction  suit  is 
ended,  or  that  the  injunction  itself  is 
finally  disposed  of.  latum  ^  SmitJi  v. 
Morris,  19  Ala.  302. 

64.  But  such  an  averment  is  not 
necessary,  where  the  action  is  brought 
to  recover  damages  for  the  wrongful 
or  vexatious  suing  out  of  an  attach- 
ment. Forrest  v.  Collier,  20  Ala.  175  ; 
Seay  v.  Greenwood,  21  Ala.  491. 

65.  Nor  is  it  necessary,  in  such  ac- 
tion, to  aver  that  the  affidavit  for  the 
attachment  was  in  writing.  Forrest  v. 
Collier,  20  Ala.  175. 

66.  An  averment  that  the  attach- 
ment was  sued  out  "wrongfully,  fraud- 
ulently, and  in  order  to  oppress  and 
injure  plaintiff,"  is  equivalent  to  an 
averment  that  it  was  sued  out  mali- 
ciously,    lb. 

67.  If  the  attachment  was  sued  out 
by  defendant  as  agent  of  another,  and 
the  declaration  alleges  that  he  had  no 
authority  for  so  doing,  it  is  not  neces- 
sary to  aver  the  want  of  probable 
cause  for  the  issue  of  the  attachment. 
lb. 

68.  The  declaration  must  specially 
deny  the  ground  set  forth  in  the  affi- 
davit for,  the  attachment.  Tiller  v. 
Shearer,  20  Ala.  527. 

69.  If  the  attachment  was  sued  out 
before  a  justice  of  the  peace  of  anoth- 
er State,  the  declaration  must  allege 
that  he  had  authority  by  law  to  issue 
attachments,  and  must  connect  the 
defendant  with  its  levy.  Marshall  v. 
Betner,  17  Ala.  832. 

70.  If  the  attachment  was  sued  out 
against  a  merchant  on  the  ground  of 
fraud,  the  declaration  may  aver  inju- 
ries to  his  credit  and  business.  Gold- 
smith, Forcheimer  ^  Co.  v.  Picard,  27 
Ala.  142. 

71.  In  debt  on  an  attachment  bond, 
to  recover  the  damage  actually  sus- 
tained, it  is  only  necessary  to  aver 
that  the  writ  was  wrongfully  sued  out. 
Dickson  V.  Bachelder,  21  Ala.  699. 

72.  In  an  action  against  a  sheriff, 
who,  by  his  misrepresentations,  caus- 
ed property  seized  by  him  under  legal 
process  to  be  sold  for  less  than  its 
real  value,  it  is  not  necessary  to  aver 


that  the  representations  were  roali- 
ciously  made  :  it  is  sufficient  to  aver 
that  they  were  falsely  and  fraudulently 
made.     Griffin  v.  hbell,  17  Ala.  184. 

73.  In  an  action  by  the  defendant  in 
execution,  against  the  sheriff,  for  fail- 
ing to  collect  the  money  bid  l>y  a 
purchaser  of  his  land  at  the  sheriff's 
sale,  if  the  declaration  sets  forth  the 
sale,  the  execution  of  a  deed  by  the 
sheriff  to  the  purchaser,  and  the  sher- 
iffs failure  to  collect  the  purchase- 
money  ;  and  then  avers  that  the  pro- 
ceeds of  sale  remained  after  all  exe- 
cutions in  the  sherifTs  hands  were 
satisfied,  and  that  the  plaintiff  is 
entitled  to  such  proceeds, — these 
averments  are  but  the  statement  of 
legal  conclusions,  and  cannot  aid  the 
substantial  defects  of  the  declaration. 
Moore  v.  Barclay,  18  Ala.  672. 

74.  In  trover  or  trespass  for  the 
stealing  or  killing  of  a  slave,  the  dec- 
laration must  allege  a  prosecution  for 
the  felony.  Martin's  Executrixv.  Mar- 
tin,2o  Ala.  201;  Nelson  v.  Bondurant, 
26  Ala.  341  ;  Morton  v.  Bradley,  27  Ala. 
640. 

75.  In  stating  the  prosecution,  it  is 
not  necessary  to  aver  with  particular- 
ity everything  that  was  done,  what 
witnesses  appeared,  and  what  testi- 
mony was  offered  :  it  is  sufficient  to 
aver,  that  the  party  was  duly  prose- 
cuted before  the  grand  jury,  who  re- 
fused to  find  a  true  bill  against  him. 
Nelson  v.  Bondurant,  26  Ala.  341 ;  Clar- 
ion V.  Bradley,  27  Ala.  640. 

76.  A  count,  averring  that  the  de- 
fendant, falsely  and  maliciously,  made 
an  affidavit  in  writing,  and  thereby, 
falsely  and  maliciously,  caused  and 
procured  plaintiff  to  be  arrested  by 
his  body,  and  to  be  imprisoned,  and 
to  be  kept  and  detained  in  prison  for 
the  space  of  ten  days  then  next  ensu- 
ing ;  at  the  expiration  of  which  time, 
the  plaintiff  was  forced  and  obliged, 
in  order  to  procure  his  release  and 
discharge  from  imprisonment,  to  pay 
defendant  a  large  sum  of  money,  which 
he  then  and  there  paid,  and  was  there- 
upon discharged  and  released, — is 
good  in  trespass.  Sheppard  v.  Furniss, 
19  Ala.  760. 

77.  In  slander  for  words  spoken,  it 
is  not  necessary  to  aver  in  the  decla- 
ration the  name  of  the  person  to 
whom,  or  in  whose  presence,  the  ac- . 
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tionable  words  were  spoken.     Ware 
V.  Cartledge,  24  Ala.  622. 

78.  In  declaring  on  words  charging 
plaintiff  with  the  murder  of  defendant's 
son,  it  is  not  necessary  to  aver  the 
death  of  the  alleged  murdered  person. 
Stallings  v.  Newman,  26  Ala.  300. 

79.  A  count  in  a  real  action,  which 
does  not  allege  a  seizin  in  fee-simple, 
either  in  the  demandant  or  in  the  an- 
cestor through  whom  he  claims,  al- 
though it  alleges  the  disseizin  of  his 
ancestor,  is  defective  as  a  count  in  a 
writ  of  right,  but  good  as  a  count  in  a 
writ  of  entry  sur  disseizin.  Lyon's 
Heirs  V.  Mottuse,  19  Ala.  463. 

{b.)  In  Summary  Proceedings. 

80.  In  smnmary  proceedings,  by 
notice  and  motion,  the  notice  serves 
the  double  purpose  of  a  writ  and  dec- 
laration. Jemison  v.  P.  ^  31.  Bank,  17 
Ala.  754;  S.  C,  23  Ala.  168;  Stanlei/ 
v.Banlc  of  Mobile,  23  Ala.  652  ;  Walker 
V.  Chapman,  22  Ala.  116  ;  Fait  v.  Fait, 
19  Ala.  713. 

81.  In  a  summary  proceeding  in  the 
name  of  tlie  Planters'  and  Merchants' 
Bank  of  Mobile,  since  the  surrender 
of  its  charter,  the  notice  must  show 
that  the  suit  is  instituted  by  the  di- 
rection of  the  trustees,  or  for  their 
use.  Jemison  v.  F.  Sf  M.  Bank,!']  Ala. 
754. 

82.  A  notice,  alleging  that  plaintiff 
was  bound  as  surety  for  defendant,  on 
a  note  which  is  particularly  described  ; 
that  judgment  was  thereon  rendered 
against  him,  on  which  a  fi.  fa.  was  is- 
sued, under  which  he  was  compelled 
to  pay  a  specified  sum  of  money  ;  and 
specifying  the  court  in  which  the 
judgment  was  rendered,  and  the  time 
of  its  rendition, — is  sufficient  to  au- 
thorize a  summary  judgment  in  the 
same  court,  although  it  does  not  spe- 
cify the  amount  of  the  judgment,  the 
name  of  the  plaintiff  therein,  nor  the 
time  of  the  payment  by  the  surety. 
Fait  i\  Pait,  19  Ala.  713. 

83.  A  motion  for  a  summary  judg- 
ment against  a  surety  for  costs  need 
not  specify  the  amount  or  items  of 
cost.     Boswell  V.  Morton,  20  Ala.  235. 

84.  In  a  notice  for  a  summary  judg- 
ment against  a  tax-collector,  it  is  not 
necessary  that  the  facts  should  be 
stated  with  the  same  technical  precis- 


ion and  fullness  that  are  necessary  in 
a  declaration.  Walker  v.  Chapman,  22 
Ala.  116. 

85.  A  sci.  fa.  again^  a  -defaulting 
witness,  when  made  to  serve  th^ 
doi;ble  puri^ose  of  a  writ  and  declara- 
tion, must  set  out  the  subpoena,  either 
verbatim  or  substantially,  aver  that  it 
was  served,  and  show  the  day  and 
term  at  which  the  witness  was  bound 
,to  appear,  arid  the  rendition  of  judg- 
ment nisi  against  him.  Emanuel  v. 
Ketchum,  21  Ala.  257  ;  Spence  v.  Sim- 
mons, 21  Ala.  563. 

86.  In  a  sci. /a.  to  revive  a  judgment 
against  an  administrator  for  costs,  the 
damages  having  been  paid,  it  is  not 
necessary  to,  state  the  amount  of  thQ 
costs,  if  the  judgment  is  otherwise 
substantially  described.  Barron  v. 
Tart,  19  Ala.  78. 

87.  Where  the  judgment  sought  to 
be  revived  was  affirmed  on  error 
by  the  supieme  court,  it  is  not  neces- 
sary to  aver  in  the  sci.  fa.  that  the 
judgment  of  affirmance  was  certified 
to  the  primary  court:  an  averment, 
that  the  judgment  of  the  circuit  court 
was  affirmed,  "as  by  the  record  and 
proceedings  therein,  remaining  in  said 
circuit  court,  will  more  fully  appear," 
is  sufficient  on  general  demurrer. 
Duncan  v.  Hargrove,  18  Ala.  77. 

(c)  Under  the  Code  of  1852. 

88.  Where  a  complaint  alleged  the 
contract  sued  on  to  be  "in  snl^tance 
as  follows  :  That  in  consideration  that 
plaintiffs  would  then  and  there  buy 
out  the  storehouse  and  lot,  situated  in 
the  town  of  C,  then  occupied  by  E. 
&  Co.,  as  a  storehouse,  and  the  stock 
of  dry  goods  then  and  there  owned 
by  thern,  he  (defendant)  would  assist 
them,  by  endorsing  their  paper,  and 
advancing  them  money,  to  enable 
them  to  carry  on  the  mercantile  busi- 
ness advantageously ;"  or,  as  alleged 
in  another  count,  "would  endorse  for 
them-  in  Charleston,  and,  if  necessary, 
advance  money  to  them,  to  enable 
them  to  carry  on  the  mercantile  busi- 
ness,"— held,  on  demurrer,  that  the 
contract  was  too  indefinite  and  un- 
certain to  support  an  action.  Erwin 
\-  Williams  V.  Erwin,  25  Ala.  236. 

89.  A  proniise  by  a  father,  upon 
valuable  consideration,  to  give  a  mar- 
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ried  daughter  "a  full  share  of  his  prop- 
ertj-,  which  was  then  and  there  wortli 
$25,000,"  is  too  indefinite  and  uncer- 
tain to  support  an  action.  Adams  and 
Wife  V.  Adams,  26  Ala.  272. 

90.  A  complaint,  in  the  form  pre- 
scribed by  the  Code,  "on  promissory 
note,  by  payee  against  maker,"  is  suf- 
ficient to  support  a  judgment  by  de- 
fault ;  and  its  legal  effect  is  the  same 
as  if  it  contained  an  express  averment 
that  the  note  was  payable  to  plaintiff. 
Letondal  v.  Huguenin,  26  Ala.  .552. 

91.  In  an  action  by  husband  and 
wife,  to  recover  slaves  which  are 
alleged  to  be  the  separate  property  of 
the  wife,  a  complaint,  in  the  prescribed 
form,  "for  the  recovery  of  chattels  in 
specie,"  is  sufficiently  certain  and 
definite  on  demurrer,  although  it  does 
not  allege  whether  the  wife's  separate 
estate  was  created  by  contract  or  by 
statute,  or  whether  the  husband  has 
ever  had  possession  during  coverture. 
Fickens  and  Wife  v.  Oliver,  29  Ala.  528. 

92.  "Which  promise  plaintiffs  ac- 
cepted, of  which  defendant  had  due 
notice  ;  and  plaintiffs  aver  that,  rely- 
ing on  said  promise,"  they  furnished 
goods  to  the  debtors, — held  a  sufficient 
averment  of  the  acceptance  of  a  guar- 
anty', and  notice  thereof  to  the  guar- 
antor. Cahuzac  ^  Co.  v.  Samini,  29 
Ala.  288. 

93.  In  an  action  on  a  continuing 
guaranty,  unlimited  in  amount,  for 
goods  sold  on  a  credit  of  ninety  days, 
the  complaint  alleged  that  sales, 
amounting  to  $750,  "were  made  from 
the  26th  July,  1853,  up  to  the  23d 
August,  1854  ;"  that  partial  payments 
were  made  by  the  debtor,  from  time 
to  time  ;  and  that  on  the  1st  December, 
1854,  he  was  in  default,  to  the  amount 
of  $350,  of  which  notice  was  then 
given  to  the  guarantor  ;  but  no  other 
dates  or  amounts  were  specified, — 
held,  that  the  alleged  notice  was  only 
sufficient  to  fix  the  guarantor's  liabili- 
ty for  the  amount  of  the  purchase 
last  made.  (Rice,  C.  J.,  diasentins:.) 
lb.  ■  "' 

94.  In  an  action  to  recover  damages 
for  killing  a  slave,  an  averment  in  the 
complaint,  that  a  prosecution  for  the 
killing  was  instituted  against  the  de- 
fendant before  the  grand  jury  of  the 
county,  and  that  they  refused  to  find 
a  true  bill  against  him, — held  sufiicieut. 


on  tlie  authority  of  Nelson  v.  Bondu- 
rnnt,  26  Ala.  341.  Morion  v.  Bradley, 
27  Ala.  640. 

95.  In  declaring  against  the  princi- 
pal, on  a  bill  of  exchange  accejitod  by 
his  agent,  the  agent's  authority  to  ac- 
cept must  be  averred  :  an  averment, 
that  he  was  the  agent,  and  as  such  ac- 
cepted for  the  principal,  is  not  suffi- 
cient. May  V.  Kelly  ^  Frazier,  27  Ala. 
497. 

96.  In  declaring  against  the  accep- 
tor of  a  bill  payable  at  a  particular 
counting-house,  the  complaint  must 
allege  that  it  was  directed  in  blank, 
or  that  it  was  drawn  upon  the  defend- 
ant, or  that  he  accepted  it  for  honor, 
or  that  he  resided  or  did  business  at 
said  counting-house.     Jb. 

97.  In  declaring  against  a  person 
for  neglecting  to  use  due  diligence  in 
the  collection  of  a  judgment,  out  of 
the  proceeds  of  which,  when  collect- 
ed, he  had  promised  in  writing  to  pay 
a  specified  amount,  it  is  not  necessai-y 
to  aver  in  what  respect  he  failed  to 
use  due  diligence :  it  is  sufficient  to 
aver  that  "he  has  failed  and  omitted 
to  do  so  from  mere  neglect."  Gliddon 
V.  McKinstry,  25  Ala.  246. 

98.  An  averment  that  a  municipal 
corporation  subscribed  for  stock  in  a 
plank-road  company  to  the  amount  of 
$15,000,  and  that  the  defendant,  in 
consideration  of  the  corporation's 
bonds  for  that  amount,  assumed  the 
liability  created  by  said  subscription, 
is  equivalent  to  an  averment  that  the. 
bonds  were  sold  at  par.  3Iayor  &fc. 
of  Wetumpka  v.  Winter,  29  Ala.  651. 

II.  Demureer. 

99.  A  demurrer  lies  to  a  declaration, 
which  shows  on  its  face  that  the  plain- 
tifl',  who  sues  by  her  next  friend,  is  a 
feme  covert.  Jordan  v.  Gray,  19  Ala. 
618. 

100.  And  to  a  declaration,  in  an  ac- 
tion against  husband  and  wife,  which 
shows  a  cause  of  action  against  the 
husband  alone.  Henry  and  Wife  v. 
Hickman,  22  Ala.  685. 

101.  In  an  action  against  husband 
and  wife  under  the  Code,-  if  the  com- 
plaint shows  that  the  w'ife  is  improp- 
erly joined  as  a  defendant,  she  may 
demur.  Gibson  v.  Marquis  and  Wife, 
29  Ala.  668. 
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102.  A  demurrer  lies  to  a  declara- 
tion, which  shows  on  its  face  that  the 
contract  declared  on  is  usurious. 
Matlock  V.  Mallory,  19  Ala.  694. 

103.  And  to  a  declaration  which 
unites,  either  in  the  same  count  or  in 
different  counts,  demands  due  from 
defendant  in  different  rights.  Kennedy 
V.  Stallwortk,  18  Ala.  263 ;  Godbold  v. 
Roberts,  20  Ala.  354. 

104.  And  to  an  entire  declaration  for 
a  misjoinder  of  counts.  Skeppard  v. 
Furniss,  19  A]a.  760;  Godbold  v.  Rob- 
erts, 20  Ala.  354: ;  Copeland  V.   Flowers, 

21  Ala.  472. 

105.  And  to  a  statement,  in  an  ap- 
peal case,  which  shows  on  its  face 
the  justice's  want  of  jurisdiction. 
Rose  V.  Thompson,  17  Ala.  629. 

106.  And  to  a  statement  which  is 
defective  for  want  of  substantive  aver- 
ments, or  which  improperly  joins 
counts  in  different  actions.  Jones  v. 
Buckley,  19  Ala.  604  ;  Ganaway  8f  Kim- 
ball V.  Mayor  ^c.  of  Mobile,  21  Ala.  577  ; 
Copeland  v.  Flowers,  21  Ala.  472. 

107.  And  to  a  sci.fa.which  is  defec- 
tive for  want  of  necessary  averments. 
Emanud  v.  Ketchum,  21  Ala.  257. 

108.  When  several  replications  are 
filed  to  pleas  which  are  not  embraced 
in  the  act  of  1846,  the  defendant  may 
demur  generally.  Duncan  v.  Hargrove, 

22  Ala.  150. 

109.  In  debt  on  bond,  surplusage, 
argumentativeness,  or  duplicity  in  the 
assignment  of  the  breach,  cannot  be 
reached  by  general  demurrer.  Gar- 
nettv.  Yoe,  17  Ala.  74. 

110.  A  general  demurrej  does  not 
lie  to  a  declaration,  which  shows  a 
good  cause  of  action,  on  account  of 
unnecessary  averments,  which  may  be 
rejected  as  surplusage.  Montgomery 
Manufacturing  Co.  v.  Thomas,  20  Ala. 
473  ;  Nave  v.  Berry,  22  Ala.  382. 

111.  The  question  whether  the  State 
may  commence  a  suit  by  attachment, 
cannot  be  raised  by  demurrer  to  the 
declaration.  VanDyke  v.  The  State,  24 
Ala.  81. 

,  112.  A  demurrer  to  an  entire  count, 
assigning  several  breaches,  some  of 
which  are  good,  should  be  overruled. 
Wilson  V.  Cantrell,  19  Ala.  642. 

113.  A  demurrer  to  an  entire  dec- 
laration, containing  several  counts, 
one  of  which  is  good,  should  be  over- 
ruled, when  there  is  no  misjohider  of 


counts.  Hooks  V.  Smith,  18  Ala.  338; 
Ferguson  ^  Scott  v.  Baber's  Adm'rs,  24 
Ala.  402. 

114.  A  demurrer  to  an  entire  dec- 
laration, which  is  good  as  to  a  portion 
of  the  demand  sued  for,  should  be 
overruled ;  except  in  cases,  if  any 
such  exist,  where  the  entire  amount 
must  be  recovered,  or  none  at  all. 
Pryor  v.  Beck,  21  Ala.  393. 

115.  A  demurrer  to  a  declaration 
cannot  properly  be  called  a  plea  to 
the  merits,  except  where  a  judgment 
on  demurrer  for  the  defendant  would 
bar  a  subsequent  suit  on  the  same 
cause  of  action  ;  and  this  can  never  be 
the  case,  where  the  declaration  is  de- 
fective for  want  of  an  averment  which 
might  be  remedied  by  amendment. 
Quarles  v.  Waldron  and  Wife,  20  Ala. 
217. 

116.  The  several  counts  in  a  decla- 
ration should  be  considered,  on  de- 
murrer, as  separate  and  distinct;  yet, 
where  one  expressly  refers  to  another, 
the  latter,  although  abandoned,  may 
be  looked  to  in  aid  of  the  former. 
Robinson  v.  Drummond,  24  Ala.  174. 

117.  Pleas  should  be  construed,  on 
demurrer,  as  separate  and  distinct, 
except  -when  connected  by  references 
to  each  other.  Clements  v.  Cribbs  ^ 
Covington,  19  Ala.  241. 

118.  The  act  of  1807,  abolishing 
special  demurrers,  does  not  apply  to 
pleas  in  abatement :  in  such  pleas, 
form  is  substance,  and  defects  in  form 
are  reached,  as  at  common  law,  by 
general  demurrer.  Humphrey  v.  Whit- 
ten,  11  Ala.  30;  Townsend  v.  Jeffries' 
Adm'r,  24  Ala.  329. 

119.  Duplicity,  in  a  plea  in  abate- 
ment, is  fatal  on  genei'ai  demurrer. 
Garner  Sf  Nevill  v.  Johnson,  22  Ala.  494. 

120.  A  demurrer  to  a  plea  admits  it 
to  be  properly  filed,  and  only  ques- 
tions its  legal  sufficiency.  Bobe  v. 
Frowner  and  Wife,  18  Ala.  89. 

121.  A  demurrer  to  a  plea  should 
be  visited  on  a  defective  declaration. 
Chaudron  v.  Fitzpatrick,  19  Ala.  649. 

122.  Where  a  plea  is  interposed  to 
only  a  portion  of  the  counts  in  the 
declaration,  a  demurrer  to  it  should 
be  visited  upon  the  counts  to  which 
it  relates.  Henderson  v.  Hale,  19  Ala. 
154. 

123.  A  demurrer  to  a  defective  rep- 
lication should  be  visited  on  a  defect 
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in  the  plea.  SuJces  v.  Lewis,  17  Ala. 
261  ;  Patton  v.  Hamner,  28  Ala.  G18. 

124.  And  this,  notwitlistanding  a 
demurrer  to  the  plea  has  been  pre- 
vious]}^ overruled.  Sykes  v,  Lewis,  17 
Ala.  261. 

12.5.  A  demurrer  to  a  rejoinder  can- 
not be  visited,  in  favor  of  the  party 
demurring,  upon  pleas  on  which  he 
has  previously  taken  issue  without 
objection.  Moore  v.  Leseur  and  Wife, 
18  Ala.  606. 

126.  Since  the  Code  (|  2253)  requires 
the  grounds  of  the  demurrer  to  be 
specified,  the  objection  that  the  venue 
is  not  well  laid  cannot  be  raised, 
where  the  only  ground  of  demurrer 
specified  is  that  the  complaint  does 
not  show  a  sufficient  prosecution  for 
the  felony  in  which  the  civil  action  is 
merged.  Morton  v.  Bradley,  27  Ala. 
640. 

127.  When  a  demurrer  to  a  com- 
plaint is  sustained,  on  account  of  the 
misjoinder  of  the  wife  as  a  party  de- 
fendant, she  should  be  discharged 
from  the  action ;  but  the  plaintiff 
should  be  allowed  to  proceed  against 
the  husband.  Gibson  v.  Marquis  and 
Wife,  29  Ala.  668  ;  Hall  v.  Cannte  and 
Wife,  22  Ala.  650. 

128.  When  a  demurrer  to  a  plea  is 
improperly  overruled,  the  judgment 
will  be  reversed  on  error,  although 
the  complaint  also  is  demurrable. 
Marshall  v.Betner,  17  Ala.  832  ;  Adams 
and  Wife  v.  Adams,  26  Ala.  272. 

129.  The  overruling  of  a  demurrer 
to  several  pleas,  each  going  to  the 
whole  declaration,  (and  the  plaintiff 
declining  to  reply,)  is  not  a  reversible 
error,  if  any  one  of  the  pleas  is  good. 
Firejnen's  Insurance  Co.  v.  Cochran  ^ 
Co.,  27  Ala.  228  ;  Jesse  v.  Cater,  28  Ala. 
475. 

As  to  demurrers  to  evidence,  see 
Evidence,  III,  p.  588. 

III..  Parties. 

1.  Who  are  Necessary  or  Proper  Parties. 

(a)  Assignor  and  Assignee. 

130.  The  assignee  of  a  promissory 
note  may  maintain  an  action  of  debt 
on  it  in  his  own  name.  Barclay  v. 
Jkfoore,  17  Ala.  634. 

131.  When  a  written  promise  by 


one  firm,  to  pay  a  specified  sum  on  a 
day  certain  to  the  order  of  another 
firm,  (the  two  firms  having  a  common 
partner,)  is  assigned  by  the  latter 
firm,  the  assignee  may  maintain  an 
action  on  it  in  his  own  name  against 
the  makers.  Murdock  v.  Carulhers,  21 
Ala.  785. 

132.  The  assignee  of  a  written  order, 
addressed  to  an  attorney,  in  tliese 
words,  "Please  pay  D.  W.  .S293.75,  and 
all  interest  on  the  same,  the  demand 
which  I  have  against  tlie  estate  of 
D.  y.,  deceased,"  cannot  maintain  an 
action  on  it  in  his  own  name.  West  v. 
Foreman,  21  Ala.  400. 

133.  The  purchaser  of  a  negotiable 
note,  at  a  sale  made  by  the  trustees  of 
the  Planters'  and  Merchants'  Bank  of 
Mobile,  under  the  act  of  1850,  acquires 
the  legal  title  by  the  trustees'  assign- 
ment, and  may  maintain  an  action  in 
his  own  name.  Savage  c^*  Darrington 
V.  Walshe  if  Emanuel,  26  Ala.  619. 

134.  The  holder  of  a  bill,  which  has 
been  endorsed  by  him  to  an  agent  for 
collection,  may,  after  the  bill  has  been 
restored  to  him,  strike  out  his  own 
endorsement,  and  sue  in  his  own  name 
as  if  such  endorsement  had  never 
been  made.  Phillips  v.  Poindexter,  18 
Ala.  579. 

135.  A  purchaser  of  a  chose  in  ac- 
tion, at  a  sale  by  the  assignee  in  bank- 
ruptcy, cannot  sue  in  his  own  name. 
Camack  v.  Bisquay,  18  Ala.  286. 

136.  A  mere  right  of  action  against 
another,  for  money  had  and  received, 
cannot  be  so  assigned  as  to  authorize 
the  assignee  to  sue  in  his  own  name. 
ChenauWs  Adm'rs  v.  Walker,  22  Ala. 
275. 

137.  But  this  rule  does  not  apply, 
where  a  debtor  delivers  property  to 
one  of  his  creditors,  to  be  sold,  and 
the  proceeds  to  be  appropriated,  after 
the  payment  of  his  own  debt,  to  a 
d^bt  due  to  another  creditor,  who 
may  maintain  an  action  in  his  own 
name,  to  recover  the  balance  when 
ascertained.  Loftin  v.  Lyon  ^'  Baker, 
22  Ala.  540. 

138.  When  a  policy  of  insurance  is 
assigned  after  a  loss  has  accrued, 
although  it  contains  the  usual  stipu- 
lation against  assignment,  the  assignee 
may  maintain  an  action  on  it  in  his 
own  name.  Perry  v.  3Ierchants'  Li- 
surance  Co.,  25  Ala.  355. 
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139.  The  assignee  of  a  note  or  bond, 
secured  by  mortgage,  may  use  the 
name  of  tlie  mortgagee,  to  enforce  the 
mortgage  at  law  ;  but,  if  the  mortgage 
itself  is  assigned  in  proper  form,  the 
assignee  must  proceed  in  his  own 
name  to  enforce  it.  Graham  Sf  Rogers 
V.  Newman,  21  Ala.  497. 

140.  If  the  mortgage  is  of  land,  a 
deed  is  necessary  to  convey  the  legal 
title  to  the  assignee,  either  on  a  sepa- 
rate paper,  or  endorsed  on  the  mort- 
gage with  suitable  words  of  cenvej'- 
ance  ;  but,  if  of  a  personal  chattel,  the 
legal  title  will  pass  by  the  mortgagee's 
assignment,  endorsed  on  the  mortgage 
itself,  of  "all  right,  title  and  interest, 
in  and  to  the  within  mortgage."     lb. 

141.  The  transfer  of  a  judgment, 
upon  condition  that  the  transferree 
"was  to  pay  for  it  he  could  make  any- 
thing out  of  it,"  does  not  constitute 
him  ''the  party  really  interested  in  it," 
(Code,  §  2765,)  nor  enable  him  to  sue 
on  it,  in  his  owd  name,  before  a  mag- 
istrate.    Pike  V.  Bright,  29  Ala.  332. 

(6)  Executors  and  Administrators. 

142.  The  administrator  of  .a  deceas- 
ed obligee'is  the  proper  party  to  sue 
for  the  breach  of  a  bond  for  titles 
which  accrued  in  the  lifetime  of  the 
intestate.  Allen  v.  Greene,  19  Ala. 
34. 

143.  When  judgment  is  rendered 
against  two  joint  executors,  on  a  bond 
executed  by  their  testator  as  siirety 
for  another,  and  one  of  them  pays^off 
this  judgment,  an  action  against  the 
principal,  for  the  recovery  of  the  mo- 
ney so  paid,  can  only  be  maintained 
in  the  joint  names  of  the  two  executors 
in  their  representative  capacity.  Alar- 
tin  V.  Nail,  22  Ala.  610. 

144.  An  administratrix  may  main- 
tain detinue,  in  her  individual  name, 
to  recover  a  slave  belonging  to  the 
estat-e,  of  which  she  has  been  wrong- 
fully dispossessed.  Walker  v.  Lauder- 
dale, 17  Ala.  359. 

145.  In  trover,  an  administrator 
may  declare  on  his  own  prior  posses- 
sion in  his  representative  character, 
although  he  has  neve^had  possession. 
Wyntrs  Adm'r  v.  Rambo,  29  Ala.  510. 

146.  If  an  executor  or  administrator 
make  an  unauthorised  loan  of  the 
money  or  choses  in  action  belonging 


to  the  estate,  he  may  sue  on  the  con- 
tract in-  his  own  name  individually, 
notwithstanding  his  resignation  or 
removal,  unlessdie  has  been  discharg- 
ed from  tiie  liability  tlius  incurred. 
Tomkies  v.  Reynolds,  17  Ala.  109. 

147.  An  administrator  de  bonis  nan 
may  recover,  at  law,  assets  which  were 
fraudulent!}'  and  without  considera- 
tion disposed  of  by  his  predecessor, 
if  they  can  be  identified.  Swink's 
Adm'r  v.  Saodgrass,  17  Ala.  653. 

148.  The  administrator  of  an  estate 
which  has  been  declared  insolvent 
cannot  maintain  ejectment.  Long  c. 
McDougald's  Adm'r,  23  Ala.  413. 

149.  But  the  administrator  of  a  solv- 
ent estate  may.      Gelding  v.  Goiding's 

Adm'r,  24  Ala.  122. 

150.  Where  a  testator  .does  not  de- 
vise his  real  estate  to  his  executors, 
nor  to  any  other  person,  and  does  not 
dispose  of  the  rents  and  profits  accru- 
ing after  his  death,  the  executors  may 
maintain  trespass  for  the  lands,  pro- 
vided they  have  not  exercised  the 
power  of  sale  conferred  on  them  by 
the  will,  and  the  estate  is  solvent. 
Patton  V.  Crow,  26  Ala.  426. 

151.  An  action  does  not  lie  against 
an  administrator  de  bonis  non,  in  his 
representative  character,  to  recover 
money  paid  by  the  administrator  in 
chief,  through  mistake,  to  his  succes- 
sor in  the  administration.  Weeks  v. 
Love,  19  Ala.  25. 

152.  Nor  to  recover  money  received 
by  him  from  his  predecessor,  arising 
from  the  sale  of  property  belonging  to 
the  estate  which  was  exempt  from 
sale.     Godbold  v.  Roberts,  20  Ala.  354. 

153.  A  conversion  by  an  adminis- 
trator will  not  authorize  a  recovery 
against  him  in  his  representative  char- 
acter. Shorter  v.  Urqithart,  28  Ala.  360. 

(c)  Husband  and  Wife. 

154.  A  married  woman  cannot  sue, 
at  law,  by  her  next  friend.  Jordan  v. 
Gray,  19  Ala.  618. 

1.55.  At  common  law,  the  wife  could 
not  be  joined  with  her  husband,  in  an 
action  on  a  promissory  note  executed 
by  her  during  coverture.  Henry  and 
Wife  V.  Hicbnan,  22  Ala.  685. 

156.  Nor  could  she  be  joined,  where 
the  action  was  founded  on  a  note  exe- 
cuted by  her  and  her  husband  jointly 
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during  coverture.  Gibson  v.  Marquis 
and  Wife,  29  Ala.  6G8. 

157.  In  detinue  lor  a  slave  belong- 
ing to  the  wile,  husband  and  wife 
must  join,  wliere  the  unlawful  taking 
and  detention  occurred  before  the 
marriage.  Mitchell  v.  Cowsert  and 
Wife,  '20  Ala.  186. 

1.58.  Tiiey  may  join,  under  the  Code, 
as  at  common  Jaw,  to  recover  on  a 
promise  made  to  the  wife  for  services 
rendered  by  her  during  coverture. 
Jordan's  Adm'r  v.  Hubbard  and  Wife, 
26  Ala.  433. 

159.  If  the  husband  dies  before  suit 
brought,  the  right  of  action  for  articles 
of  family  supply,  under  the  '"married 
"woman's  law"  of  1850,  survives  against 
the  wife.  Cunningham  v.  Fontaine,  25 
Ala.  644. 

160.  If  a  vested  remainder  in  a  slave 
is  bequeathed  to  an  unmarried  wo- 
man, who  marries  after  the  slave  has 
gone  into  the  possession  of  the  first 
taker  with  the  executor's  consent,  her 
husband  may,  after  the  termination  of 
the  life  estate,  maintain  detinue  in  his 
own  name,  without  joining  the  wife, 
against  a  purchaser  from  the  first 
taker.     Gibson  v.  Land,  27  Ala.  117. 

161.  If  a  vested  remainder  in  slaves 
is  bequeathed  to  a  married  woman  and 
others,  as  tenants  in  common,  she  can- 
not join  with  her  husband  and  the 
other  co-tenants,  in  an  action  of  deti- 

-nue  for  the  slaves,  after  the  termina- 
tion of  the  life  estate.  Walker  v.  Fen- 
ner,  28  Ala.  367. 

162.  Where  property  is  given  or 
bequeathed  to  a  married  woman,  dur- 
ing coverture,  to  her  sole  and  separate 
use,  and  no  trustee  is  appointed  for 
her,  the  husband  alone  has  the  right 
of  action,  after  he  has  reduced  the 
property  to  possession.  Gerald  and 
Wife  V.  McKenzie,  27  Ala.  166  ;  Friend 

V.  Oliver,  27  Ala.  532  ;  Pickens  and  Wife 
V.  Oliver,  29  Ala.  528. 

163.  Section  2131  of  the  Code,  re- 
specting suits  by  and  aga^inst  husband 
and  wife,  applies,  only  to  separate 
estates  created  by  law.     lb. 

164.  Under  this  statute,  the  wife 
must  sue  and  be  sued  alone,  where 
the  suit  is  for  the  corpus  of  her  sepa- 
rate property,  or  for  damages  to  the 
property  itself,  as  distinguished  from 
its  use  ;  and  where  the  rents,  income 
and  profits   of  the  property  are  the 


mere  incident  of  a  suit  for  tlie  prop- 
erty itself,  and  not  the  foundation  of 
the  suit,  she  may  recover  theiri.  Pick- 
ens and  Wife  v.  Oliver,  29  Ala.  528. 

165.  Where  her  separate  estate  is 
created  by  statute,  but  the  rents,  in- 
come and  profits  thereof  are  the  foun- 
dation of  the  suit,  the  husband  must 
sue  alone,     lb. 

166.  Husband  and  wife  must  be  join- 
ed, either  as  plaintiffs  or  defendants, 
in  suits  not  relating  to  lier  separate 
estate  created  by  statute,  where  the 
marriage  took  place  before  the  1st 
March,  1848,  and  the  object  of  the 
suit  is  to  reduce  to  possession  some 
chose  in  action  of  which  the  husband 
has  never  had  possession  ;  or  where 
the  separate  estate  is  created  b*y  con- 
tract, which  contract  appoints  no 
trustee,  and  the  husband  has  never  re- 
duced the  property  to  possession ; 
or  where  it  was  necessary,  at  common 
law,  on  account  of  her  interest,  that 
the  wife  should  be  joined,     lb. 

167.  The  wife  cannot  be  joined  with 
her  husband,  in  an  action  on  a  promis- 
sory note  executed  l^v  them  jointly 
during  coverture.  Gibson  v.  Marquis 
and  Wife,  29  Ala.  668. 

168.  The  wife  cannot  interpose  a 
claim,  in  her  own  name,  to  try  the 
right  of  property  in  a  slave,  which 
was  purchased  by  the  husband  in  his 
own  name,  with  money  arising  from  the 
sale  of  property  secured  to  the  wife 
by  ante-nuptial  contract ;  and  this, 
notwithstanding  the  husband  deliver- 
ed the  slave  to  her,  and  recognized  it 
as  hers.  Irons  v.  Reynolds. '2S  Ala.  305. 

169.  But,  if  the  husband  purchases 
a  slave  with  money  belonging  to  his 
wife's  separate  estate  secxu-ed  by  law, 
other  than  the  income  or  profits  there- 
of, and  voluntarily  conveys  it  to  her, 
though  for  the  purpose  of  preventftig 
his  creditors  from  subjecting  it  to  his 
debts,  the  wife  may  interpose  a  claim 
in  her  own  name.  Wilson  v.  Sheppard, 
28  Ala.  623. 

[d)  Infants. 

170.  An  infant  may  sue  by  his  nest 
friend,  even  when  he  has  a  regularly 
appointed  guar'dian.  Hooks  v.  Smith, 
IS  Ala.  338. 

171.  A  guardian  cannot  maintain 
case  or  trover   agaiust  the   hirer   of 
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a'slave  belonging  to  his  ward,  although 
the  contract  of  liiring  was  made  with 
him  :  the  action  should  be  in  the  name 
of  the  ward.     lb. 

(e)*  Joint  Tenants,  and    Tenants    in 
Common. 

172.  Where  there  has  been  a  con- 
version of  the  entire  property  belong- 
ing to  several  tenants  in  common, 
and  the  wrong-doer  has  received  the 
proceeds  of  sale  in  money,  each  may 
waive  the  tort,  and  sue  separately  for 
his  portion  of  the  money.  Smyth  v. 
Tanker  sky,  20  Ala.  212  ;  Smith's  Ex- 
ecutors V.  Wiley,  22  Ala.  396. 

173.  Or  thej'  may  join.  TanJcersIey 
V.  Ckilders,  23  Ala.  781 ;  Price  v.  Pickett, 
21  Ala.  741. 

174.  A  surviving  tenant  in  common 
may  join  with  the  executor  of  his  de- 
ceased co-tenant  in  trespass  qa.  cl.fr. 
Patton  V.  Crow,  26  Ala.  426. 

175.  Tenants  in  common  may  main- 
tain separate  actions  of  trespass  to 
try  titles,  for  tlieir  respective  interests 
in  the.  land.  Hines  and  Wife  v.  Tran- 
tham,  27  Ala.  359. 

176.  Joint  tenants  and  tenants  in 
common  must  join  in  detinue.  Par- 
sons V.  Boyd,  20  Ala.  112. 

(/)  Principal  and  Agent, 

177.  An  agent,  who  places  notes 
belonging  to  his  principal  in  the  hands 
of  an  attorney  for  collection,  and  takes 
a  receipt  to  himself,  may  maintain  an 
action  for  the  proceeds,  when  collect- 
ed, in  his  own  name.  Moore  ^  Jones 
V.  Davidson,  18  Ala.  232. 

178.  If  an  agent  lends  his  principal's 
money  without  authority,  and  takes  a 
promissory  note  for  it,  payable  to  him- 
self as  agent,  he  may  maintain  an  ac- 
tion on  the  note  in  his  own  name,  un- 
less it  is  shown  that  he  has  been  in 
some  way  discharged  from  the  liability 
thus  incurred.  Bryan  v.  Wilson,  27 
Ala.  208. 

179.  Warehou'?e-men  may  maintain 
assumpsit,  for  cotton  "shipped  by 
them  as  warehouse-men  only,"  and  not 
delivered  to  the  consignees  ;  provided, 
the  contract  was  made  with  them  per- 
sonally. Fry  V.  Carter  ^  Hoivell,  25 
Ala.  479. 

180.  A   common   carrier,   as   he  is 


not  absolved  from  liability  to  the 
owner  of  the  goods  entrusted  to  his 
care  by  the  torts  of  third  persons, 
may  maintain  an  action  for  the  wrong. 
Owners  of  Steamboat  Farmer  v.  McCraw, 
26  Ala.  189. 

(g.)  Other  Cases. 

181.  The  heir  of  a  deceased  obligee 
cannot  sue  in  his  own  name  for  the 
breach  of  a  title-bond,  whetlier  accru- 
ing before  or  after  the  death  of  his 
ancestor,  when  the  bond  shows  on 
its  face  that  the  title  is  in  a  third  per- 
son, and  the  obligor  never  procures  a 
conveyance  either  to  himself  or  to 
the  obligee.     Allen  v.  Greene, 19  Ala.  34. 

182.  An  action  on  a  sheriff's  official 
bond,  payable  to  the  governor  for  the 
time  being  and  his  successors  in  office, 
cannot '  be  maintained  in  the  name  of 
the  governor  individually.  Bagby  v. 
Baker,  18  Ala.  653  ;  Chapman  v.  Spence, 
22  Ala.  588. 

183.  An  action  of  debt  cannot  be 
maintained,  on  a  bond  paj^able  to  the 
governor  for  the  time  being  and  his 
successors,  in  the  name  of  the  obligee 
officially,  after  he  has  gope  out  of 
office,  unless  brought  for  the  use  of  a 
third  person.  Chaudronv.  Fitzpatrick, 
19  Ala,  649. 

184.  Where  the  official  bond  of  a 
county  treasurer  is  defective  as  a 
statutory  bond,  but  good  as  a  common- 
law  bond,  an  action  on  it  can  only  be 
maintained  in  the  name  of  the  obligee. 
Wilson  V.  Cantrell,  19  Ala.  642. 

185.  Debt  lies  on  an  administration 
bond,  at  the  suit  of  a  party  injured, 
either  in  his  own  name,  or  in  the 
name  of  the  obligee  for  his  use.  Ama- 
son  V.  Nash,  24  Ala.  279. 

186.  When  a  sheriif  sells  lands  un- 
der execution,  and,  without  receiving 
the  purchase-money,  executes  a  deed 
to  the  purchaser,  he  is  liable  to  the 
plaintiff,  but  not  to  the  defendant  in 
execution,  for  failing  to  collect  the 
money.     Moore  v.  Barclay,  18  Ala.  672. 

187.  If  the  sheriff' retains  more  than 
his  lawful  fees,  out  of  money  collected 
under  execution,  when  the  whole 
amount  collected  is  not  more  than 
enough  to  satisfy  the  debt  and  lawful 
costs,  he  is  liable  to  the  plaintiff,  but 
not  to  the  defendant,  for  the  excess. 
ChenauWs  Adm'rsv.  Walker,  22  Ala.  275. 
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2.  Effect  of  Non-joinder  and  Misjoinder. 

188.  A  demurrer  lies  to  a  declara- 
tion, Avhicli  sliows  on  its  face  tliat  the 
plaintiff,  who  sues  by  her  next  friend, 
is  a  feme  covert.  Jordan  v.  Gray,  19 
Ala.  618. 

189.  And  to  a  declaration  which 
shows  that  the  wife  is  improperly 
joined  as  a  defendant  with  her  hus- 
band.' Henry  and  Wife  v.  Hickman,  22 
Ala.  G85  ;  Gibson  v.  Marquis  and  Wife, 
29  Ala.  668. 

190.  If  a  demurrer  is  interposed  by 
the  wife,  in  such  case,  she  should  be 
discharged  from  the  action  ;  but  the 
plaintiff  should  be  allowed  to  proceed 
against  the  husband.  Gibson  v.  Mar- 
quis and  Wife,  29  Ala.  668  ;  Hall  v. 
Cannteand  Wife, 12  Ala.  650. 

191.  In  detinue,  the  non-joinder  of 
proper  parties  plaintiff  is  fatal  to  the 
action.  Price  v.  Talley's  Adm'rs,  18 
Ala.  21 ;  Parsons  v.  Boyd,  20  Ala.  112,; 
Frierson  v.  Frierson,  21  Ala.  549. 

192.  So  is  a  misjoinder  of  plaintiffs. 
Wcdiier  v.  Fenner,  28  Ala.  367. 

193.  In  an  action  on  a  contract 
which  is  joint  but  not  several,  the 
non-joinder  of  other  defendants  can 
only  be  taken  advantage  of  by  plea  in 
abatement.  Henderson  v.  Hammond, 
19  Ala.  340  ;  Boswell  v.  Morton,  20  Ala. 
235. 

194.  When  a  motion  for  a  summary' 
judgment  is  made  against^a  surety  for 
costs,  who  is  bound  jointl}^  with  an- 
other, but  not  severally, '  if  he  does 
not  interpose  any  objection  in  the 
primary  court  on  account  of  the  non- 
joinder of  his  co-surety,  he  will  be 
held  to  have  waived  it.  Bosiuell  v. 
Morton,  20  Ala.  235. 

195.  In  trespass  qu.  cZ./r.,  a  misjoin- 
der of  plaintiffs  will  defeat  a  recovery. 
Patton  V.  Crow,  26  Ala.  426. 

196.  In  trover  by  several  plaintiffs, 
one  of  whom  is  a  feme  sole,  and  who 
marries  pending  the  suit,  the  failure 
to  bring  in  her  husband  as  a  party  is 
only  available  (if  at  all)  on  plea  in 
abatement.  Powell  v.  Glenn,  21  Ala. 
458. 

197.  In  an  action  to  recover  damages 
for  causing  an  attachment  against  a 
third  person  to  be  levied  on  plaintiff's 
goods,  a  plea  in  abatement  of  the  non- 
joinder of  the  defendantin  attachment, 
alleging  that  the  goods  belonged  to  him 
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and  plaintiff  jointly  as  partners,  is  de- 
murrable. RobcrlHv.  Heim,21  A\n.  678. 

198.  In  trespass  to  try  tith.-s,  the 
death  of  one  of  several  co-plaintiffs, 
bcfoVc  suit  brought,  defeats  the  entire 
action,  and  may  be  pleaded  either  in 
abatement  or  in  bar.  Crump  v.  Wal- 
lace, 27  Ala.  277. 

IV.  Pleas.' 

1.  General  Requisites. 

199.  A  plea  which  does  not  consti- 
tute' a  defense  to  the  extent  to  which 
it  professes  to  go,  is  demurrable.  Doe 
d.  Kennedy  v.  Holman  Sf  Howard,  19 
Ala.  734  ;  Bryan  v.  Wilson,  27  Ala.  208  ; 
Wittick  V.  Iraun,  27  Ala.  562  ;  Gibson 
V.  Marquis  and  Wife,  29  Ala.  668  ; 
Jomkies  v.  Reynolds,  17  Ala.  109;  Ncsbitt 
V.  McGehee,  26  Ala.  748. 

200.  A  plea  which  states  legal  con- 
clusions, instead  of  facts,  is  demurra- 
ble. Steicart  ^'  Fontaine  v.  Hargrove, 
23  Ala.  429  ;  Reid  v.  Nash,  23  Ala. 
733 ;  Savage  ^  Barrin gton  v.  Walshe 
^  Emanuel,  26  Ala.  619. 

201.  An  averment,  in  general  terms, 
that  a  bankrupt  failed  to  file  a  full 
schedule  of  his  notes  and  accounts, 
not  specifying  those  which  were  omit- 
ted, is  but  the  statement  of  a  legal 
conclusion.  Stewart  ifFontainev.  Har- 
grove, 23  Ala.  429. 

202.  So  is  an  avermentthat  he  made 
a  fraudulent  conveyance  of  his  prop- 
erty, not  stating  tlie  person  to  whom 
the  conveyance  was  made,  or  the 
property  conveyed,     lb. 

203.  So  is  an  averment  that  the 
corporate  existence  of  a  bank  was  not 
dissolved.  Savas;e  ty  Harrington  v. 
Walshe  c^  Emanuel,  26  Ala.  619. 

204.  And  an  averment  that  certain 
trustees  "were  not  invested  with  the 
legal  ownership  and  control  of  said 
note,  and  did  not  make  a  legal  trai>sfer 
and  endorsement  of  the  same  to  the 
plaintiffs."     lb. 

205.  And  an  averment  that  a  ceirtain 
bank,  "at  the  date  of  said  note,  had  no 
power  or  authority  to  make  a  contract, 
and  that  said  note  is  null  and  void."' 
lb. 

206.  And  an  averment  that  a  judg- 
ment against  an  administrator  was 
not  a  proper  debt  or  charge  against 
his  intestate,  nor  against  the  adminis- 
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trator  as  such.     Reid  v.  Nask,  23  Ala. 
733. 

207.  And  an  averment,  in  the  return 
to  an  alternative  writ  of  mandamus 
against  the  commissioners'  court,  to 
compel  the  levy  and  collection  of  a 
county  tax  for  the  henefit  of  the  re- 
lator,that  said  court  had  paid  over  to 
the  relator,  out  of  taxes  levied  and 
collected,  the  full  amount  for  which 
the  county  is  or  ought  to  be  responsi- 
ble. Comm'rs  Court  of  Tallapoosa  Co. 
V.  Tarver,  21  Ala.  661. 

208.  And  an  averment,  in  such  re- 
turn, that  said  court  had  never  refused 
to  levy  and  collect  taxes,  for  the  bene- 
fit of  the  relator,  upon  a  proper  ap- 
plication and  proof  of  his  demand  ; 
and  that  he  has  neglected  and  refused 
to  present  his  demand,  proj)erly  and 
legally  proved,     lb. 

209.  In  the  return  to  an  alternative 
mandamus,  the  facts  must  be  pleaded 
with  such  a  degree  of  certainty  as 
will  enable  the  court  to  decide  wheth- 
er^'tliey  are  sufficient,  in  law,  to  justify 
the  party's  failure  to  do  the  act.     lb. 

2.  Fleas  to  Jurisdiction. 

210.  A  plea  to  the  jurisdiction, 
when  pleaded  in  a  court  of  general 
jurisdiction,  must  point  out  what  other 
court  has  jurisdiction,  and  conclude 
with  the  prayer,  "whether  the  court 
will  or  ought  to  take  further  cogni- 
zance of  the  plea  aforesaid."  Fields  v. 
Wallcer;23  Ala.  155. 

As  to  pleas  to  the  jurisdiction  of 
the  magistrate,  in  appeal  cases,  see 
Justice  of  the  Peace,  41-44,  p.  678. 

3.  Pleas  in  Abatement. 

(a)  Defect  in  Writ  or  Service. 

211.  When  an  attachment  is  issued 
without  the  statutory  'bond  and  affi- 
davit, it  can  only  be  abated  on  plea. 
Kirkman  ^'  Rosser  v.  Patton,  19  Ala. 
32. 

212.  A  variance  between  the  attach- 
ment and  the  bond  and  affidavit,  if 
available  at  all  to  the  defendant,  must 
be  pleaded  in  abptement  ;  and  the  plea 
must  crave  over  of  them.  Goldstickcr 
V.  Stetson  if  Co..,  21  Ala.  404. 

-    213.  A  plea  in  abatement,  for  a  de- 
fect in  the  writ,   must   set   it   out  on 


oyer.     Garner-  ^  Nevill  v.  Johnson,  22 
Ala.  494. 

214.  When  a  judicial  attachment  is 
issued  against  a  defendant,  on  the 
ground  that  he  avoids  the  service  of 
process,  he  cannot  by  plea  in  abate- 
ment contest  the  ground  on  which  the 
writ  was  issued,     lb. 

215.  In  an  action  ag-ainst  husband 
and  wife,  two  writs  having  been  issu- 
ed, but  only  one  served  on  each  de- 
fendant in  different  counties,  the  want 
of  an  endorsement  on  the  writs,  show- 
ing that  they  were  intended  as  branch 
writs  in  one  case,  must  be  pleaded  in 
abatement.-  Johnson  and  Wife  v.  King, 
20  Ala.  270. 

216.  A  defective  service  of  process 
should  be  pleaded  in  abatement,  or 
the  service  should  be  set  aside  on 
motion.  Moore  v.  Fiquett,  19  Ala.  236  ; 
Dew  V.  Cunningham,  28  Ala.  466. 

(b)  Misnomer. 

217.  When  a  party  is  declared 
against  by  the  name  of  Humphreys,  it 
is  good  matter  in  abatement  that  his 
true  name  is  Humphrey.  Humphrey  v. 
Whitten,  17  Ala.  30. 

218.  The  variance  between  the 
names  Edmundson  and  Edmindson  is 
too  imperceptible  to  support  a  plea 
in  abatement.  -Edmundson  v.  The  State, 
17  Ala.  179. 

219.  The  insertion  or  omission  of 
the  initial  letter  of  a  middle  name  is 
not  good  matter  in  abatement,  since 
the  law  knows  but  one  christian  name. 
lb. 

(c)  Non-joinder  of  Parties. 

220.  If  two  persons  are  bound  joint- 
ly, but  not  severally,  and  one  alone  is 
sued,  he  can  only  take  advantage  of 
the  non-joinder  of  the  other  by  plea 
in  abatement.  Henderson  v.  Hammond, 
19  Ala.  340;  Boswell  v.  Morton,2Q  Ala. 
235. 

221.  In  an  action  to  recover  dama- 
ges for  the  defendant's  wrongful  act 
in  causing  an  attachment  against  a 
third  person  to  be  levied  on  plaintiff's 
goods,  the  non-joinder  of  the  defend- 
ant in  attachment,  who  is  alleged  to 
be  a  joint  owner  of  the  goods  with 
plaintiff,  is  not  good  matter  in  abate- 
ment.    Roberts  v.  Heim,  27  Ala.  678. 
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(d)  Pendency  of  Former  Action. 

222.  The  pendency  of  another  suit, 
in  a  court  which  has  no  jurisdiction, 
is  not  sufficient  to  abate  an  action  in 
a  court  which  has  rightful  jurisdiction. 
Rood  V.  E.ilava,  17  Ala.  430. 

223.  In   trespass   to   try   titles,  the 
.pendency  of  another  action  between 

the  parties,  for  the  same  premises,  is 
not  good  matter  in  abatement.  Hall 
and  Wife  v.  Wallace,  25  Ala.  438. 

224.  In  a  real  action  under  the  Code, 
in  the  nature  of  an  action  of  ejectment, 
the  pendency  of  another  action  for  the 
same  land,  brought  by  the  plaintiff 
and  others,  is  not  good  matter  in 
abatement.  Hall  v.  Holcombe,  26  Ala. 
720; 

225.  The  pendency  of  another  ac- 
tion between  the  same  parties,  is  good 
matter  in  abatement  only,  and,  when 
pleaded  with  pleas  in  bar,  should  be 
stricken  out  on  motion ;  but,  if  the 
plaintiff  demurs  to  it,  the  overruling 
of  his  demurrer  (even  if  erroneous)  is 
not  available  on  error,  when  the  re- 
cord shows  that  he  afterwards  recov- 
ered judgment  on  the  issues  joined. 
Holley  V.  Younge,  27  Ala.  204. 

(e)  Other  Matters. 

226.  The  act  of  1807,  abolishing 
special  demurrers,  does  not  apply  to 
pleas  in  abatement.  Humphreij  v. 
Whitten,  17  Ala.  30. 

227.  A  plea  in  abatement,  setting  np 
new  matter,  must  conclude  with  a 
verification.     lb. 

228.  Duplicity,  in  a  plea  in  abate- 
ment, is  fatal  on  general  demurrer. 
Garner  ^  Nevill  v.  Johnson,22  Ala.  494. 

229.  A  plea  in  abatement,  in  tres- 
pass, defending  "the  wrong  and  inju- 
ry," instead  of  "the /o?"ce  and  injury," 
is  bad  on  demurrer.  Toiunsend  v.  Jef- 
fries' Adm'r,  24  Ala.  329. 

230.  A  plea  in  abatement,  conclud- 
ing in  bar,  is  demurrable.  Goldsticker 
V.  Stetson  ^  Co.,  21  Ala.  404. 

231.  Pleas  in  abatement  are  not 
viewed  with  favor,  and  afe  construed 
most  strongly  against  the  pleader  : 
the  rule  requires  that  every  inference, 
however  slight,  should  be  repelled. 
Roberts  v.  Heim,  27  Ala.  678. 

232.  A  variance  between  the  writ 
and  declaration  is   only  available  in 


abatement.     Surnmerlin  v.   Dawdle,  24 
Ala.  428. 

233.  Cut,  where  tlie  declaiation 
shows  a  total  departure  from  tljo 
writ,  a  plea  in  abatement  is  not  nec- 
essary, since  the  declaration  will  be 
stricken  from  the  flics  on  motion. 
Chapman  v.  Spence,  22  Ala.  588  ;  Otis  v. 
Thorn,  18  Ala.  395. 

234.  But,  to  authorize  the  court  to 
reject  a  declaration  on  that  accoiujt, 
the  variance  must  be  total  and  radi- 
cal. Morrison  v.  Taylor,  21  Ala.  779  ; 
Smith  V.  Wiley, 19  Ala.  21G. 

235.  A  plea  in  abatement, of  matters 
de  hors  the  record,  must  be  verified  by 
affidavit.  Hall  and  Wife  v.  Wallace, 
25  Ala.  438. 

236.  Matter  amounting  to  res  adjudi- 
cata  is  not  good  in  abatement.  Fields- 
V.  Walker,  23  Ala.  155. 

237.  When  process  of  garnishment 
is  sued  out  against  a  firm,  but  the  in- 
dividual names  of  the  partners  are 
nowhere  stated,  the  defect  is  availa- 
ble on  error,  after  judgment  by  de- 
fault, without  being  pleaded  in  abate- 
ment. Reid  If  Co.  v.  McLeod,  20  Ala. 
576. 

238.  In  trespass  to  try  titles,  the 
deatli  of  one  of  several  co-plaintiffs, 
before  suit  brought,  is  good  matter 
either  in  abatement  or  in  bar.  Crump 
V.  Wallace,  27  Ala.  277. 

As  to  pleas  in  abatement  in  appeal 
cases,  see  Justice  of  the  Peace,  41^14, 
p.  678. 

4.  Pleas  in  Bar. 

(o)  General  Issue. 

239.  Under  the  general  issue  in 
assumpsit,  the  defendant  may  show  a 
contract  different  .from  that  declared 
on.  Loughridge  v.  Thompson,  20  Ala. 
828. 

240.  The  non-joinder  of  other  nec- 
essary parties  defendant  is  not  availa- 
ble under  the  general  issue  in  assump- 
sit. Henderson  v.  Hammond,  19  Ala. 
340. 

241.  In  assumpsit  by  the  endorsee 
of  a  ptoinissory  note,  the  fact  that 
plaintiff  is  not  the  owner  of  the  note 
is  not  a  good  defense  under  the  gener- 
al issue.  Jgce  ^'  Agee  v.  Medlock,  25 
Ala.  281. 

242.  In  debt  on  a  foreign  judgment. 
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when  the  record  does  not  show  that 
the  court  had  jurisdiction  of  tlie  de- 
fendant's person,  he  may  show-  the 
want  of  jurisdiction  under  the  general 
issue.     Foster  v.  Glazener,  27  Ala.  391. 

243.  In  detinue,  adverse  possession 
for  the  length  of  time  prescribed  as  a 
bar  by  the  statute  of  limitations  may 
be  given  in  evidence  under  the  gener- 
al issue.  Laifs  Executor  v.  Laivson's 
Adm'r,  23  Ala.  377. 

244.  In  slander  for  words  spoken, 
imputing  to  a  woman  a  want  of  chas- 
tity, the  general  issue  does  not  tra- 
verse the  allegation  of  the  plaintiff's 
chastity  and  good  repute,  except  so 
far  as  to  allow  the  defendant  to  ad- 
duce evidence  of  a  want  of  chastity 
in  mitigation  of  damages.  Sidgreaves 
V.  Mijatt,  22  Ala.  617. 

245.  Under  the  general  issue  in 
slander,  the  defendant  may  adduce 
evidence  of  the  plaintiff's  general  bad 
character,  although  the  plea  of  justifi- 
cation is  also  interposed.  Pope  v. 
WehJis  Adm'r,  18  Ala.  631. 

246.  In  trespass  vi  et  armis,  for  an 
assault  and  battery,  the  misconduct  of 
the  plaintiff,  in  provoking  the  assault, 
and  entering  willingly  into  the  fight, 
when  it  does  not  amount  to  an  assault 
in  law,  is  no  defense  under  the  gener- 
al issue,  unless  the  defendant  himself 
was  wholly  free  from  fault.  Phillips 
V.  Kelly,  29  Ala,  628. 

247.  An  agreement,  entered  into 
after  defendant  had  commenced  a 
prosecution  against  plaintiff  for  an 
assault  ai)d  battery,  -but  before  the 
return  of  the  warrant,  to  the  effect 
"that  the  parties  would  mutually  drop 
the  matter,  and  be  friends,  and  never 
do  or  say  anything  more  in  relation 
thereto  ;  and  that  defendant  would 
abandon  thd  prosecution,  and  plaintiff 
would  pay  the  costs," — is  no  defense 
in  such  action,  under  the  general  issue. 
lb. 

248.  In  an  action  for  the  recovery 
of  lands,  (Code,  |  2213,)  the  plea 
of  not  guilty  is  equivalent  to  the  con- 
sent rule  in  ejectment,  and  is  an  adr 
mission  of  the  defendant's  possession 
at  the  commencement  of  the  suit. 
King  V.  KenVs  Heirs,  29  Ala.  542, 

{h)  Former  Recovery, 

249.  A  recovery  in  trespass,  for  the 


taking  of  goods  of  which  plaintiff  was 
possessed  as  trustee,  is  a  bar  to  a 
subsequent  action  for  the  taking  of 
other  goods,  at  the  same  time  and 
place,  of  which  he  was  possessed  in 
his  own  right.  O'Neal  v.  Brown,  21 
Ala.  482. 

250.  A  recovery  for  the  hire  of  a 
horse,  buggy  and  harness,  is  no  bar 
to  a  subsequent  action  for  damages  on 
account  of  injuries  done  to  the  buggy 
and  harness  while  in  the  defendant's 
possession.      Shaio  v.  Beers,  25  Ala.  449. 

251.  In  detinue,  a  plea  of  a  former 
recovery  is  nothing  ir^ore,  in  eflect, 
than  an  averment  of  title  in  the  de- 
fendant on  a  specified  day  before  the 
commencement  of  the  suit :  it  is, 
therefore,  demurrable.  Wittick  v. 
Traun,  25  Ala.  317  ;  Pation  v.  Hamner, 
28  Ala.  618. 

252.  In  detinue  for  a  slave,  a  plea 
to  the  further  maintenance  of  the  suit, 
setting  up  a  recover}^  in  an  action  of 
assumpsit  for  the  hire  of  the  slave,  is 
fatally  defective  on  demurrer,  unless 
it  shows  that  the  question  of  owner- 
ship, down  to  the  commencement  of 
the  detinue  suit,  actually  arose  and 
was  determined  in  favor  of  the  plain- 
tiffin  the  action  of  assumpsit.  Cham- 
berlain V.  Gaillard,  26  Ala.  504. 

253.  A  recovery  in  detinue  is  a  bar 
to  a  subsequent  action  of  trover,  on 
the  sarae  title,  by  one  who  is  shown 
by  parol  to  have  been  the  real  defend- 
ant in  the  detinue  suit ;  but  not  as  to 
a  title  subsequently  acquired  from  one 
who  was  neither  a  party  nor  privy  to 
that  action.  Tarleton  ^'  Pollard  v. 
Johnson,  25  Ala.  300. 

254.  A  recovery  by  a  common  car- 
rier, for  injuries  done  to  goods  in  his 
possession,  is  a  bar  to  a  subsequent 
action  by  the  owner  of  the  goods,  for 
damages  resulting  from  the  same  in- 
jury. Owners  of  Steamboat  Farmer  v. 
McCraw,  26  Ala.  189. 

255.  In  an  action  by  the  owner  of 
lost  or  damaged  goods,  against  the 
owners  of  a  steamboat  which  caused 
the  loss  or  damage  by  running  into  a 
flat-boat  on  which  the  goods  were, 
a  plea  of  former  recover}'  by  the  own- 
er of  the  flat-boat,  for  "the  same  inju- 
ries in  the  i:)laintiff's  declaration  al- 
leged to  have  been  done  to  tlie  goods 
of  the  said  plaintiff,"  is  demurrable, 
because  non  constat  that  the  recovery 
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was  not  for  damages  done  to  tlic  goods 
of  some  other  person  wliicli  were  on 
the  flat-boat  at  the  same  time.     Ih. 

256.  A  recover3f  in  trover,  without 
eatisfaction,  is  no  bar  to  a  subsequent 
action  of  the  same   kind,  against  one 

,  who    claims     under     the    defendant. 
Spivey  v.  Morris,  18  Ala.  254. 

257.  A  recovery  in  trover  for  the 
conversion  of  a  hired  slave,  with  sat- 
isfaction thereof,  is  a  bar  to  a  subse- 
quent action  to  recover  hire  for  the 
unexpired  portion  of  the  term,  when 
damages  were  assessed  for  the  slave's 
value  at  the  time  of  the  conversion. 
Smith.  V.  Hooks,  19  Ala.  101. 

258.  Semi/e,  that  a  recovery  of  hire 
for  the  entire  term,  with  knowledge 
of  the  conversion  during  the  term,  is 
a  bar  to  a  subsequent  action  of  trover 
for  the  conversion.  Moseleij  v.  Wil- 
kinson, 24  Ala.  411. 

259.  A  mere  recovery  in  trespass, 
without  satisfaction,  is  no  bar  to  an- 
other action  against  a  co-trespasser. 
Blann  v.  Crocheron,  19  Ala.  647  ;  S.  C, 
20  Ala.  320. 

260.  The  adverse  decision  of  the 
court,  on  motion  to  have  certain  mon- 
eys- in  the  hands  of  the  sheriff  appro- 
priated to  the  satisfaction  of  plaintiff's 
judgment,  is  a  bar  to  a  subsequent  ac- 
tion of  assumpsit  against  the  sheriff 
for  the  money.  Langdon  v.  Raiford, 
20  Ala.  532. 

261.  The  recovei-y  of  a  judgment  in 
trespass  against  a  constable,  for  levy- 
ing on  and  selling  property  under  exe- 
cution, is  no  bar  to  a  motion  to  set 
aside  the  sale.  Staunton  v.  Simmons 
fy  Simmons,  20  Ala.  243. 

262.  The  recovery  of  a  judgment  in 
assumpsit,  against  the  secretary  of  an 
incorporated  company,  for  the  amount 
of  his  defalcations  to  the  company,  is 
no  bar  to  a  subsequent  action  ag'ainst 
the  sureties  on  his  official  bond.  Fire-- 
men's  Insurance  Co.  v.  McMillan,  29 
Ala.  147. 

263.  But,  if  the  company  summons, 
by  process  of  garnishment,  a  trans- 
ferree  of  the  embezzled  notes  and  bills, 
takes  judgment  against  him  for  the 
amount  admitted  to  be  due  on  that 
account,  and  coerces  satisfaction  of 
the  judgment,  this  will  bar  a  subse- 
quent action  of  trover  against  such 
transferree.  Firemen's  Insurance  Co,  v. 
Cochran  ^  Co.,  27  Ala.  228. 


2GI.  A  recovery  in  trespass  to  try 
titles,  with  satisfaction  thereof,  is  a 
bar  to  a  subsequent  action  for  the 
rents  which  had  accrued  up  to  the 
time  of  the  verdict.  Shumalce  v.  Nelrns' 
Adm'r,2f)  Ala.  126. 

265.  A  decree  in  chancery,  foreclos- 
ing a  mortgage  on  a  slave,  is  no  bar 
to  a  subsequent  action  of  assumpsit 
for  the  hire,  against  one  who  had  pos- 
session under  a  contract  with  tlie 
mortgagor,  to  which  the  mortgage© 
assented,  and  who,  though  a  i)arty  to 
the  foreclosure  suit,  did  not  account 
for  the  hire  in  that  suit.  Hutchinson 
V.  Dbar'ing,  20  Ala.  798. 

(c)  Non  Est  Factum. 

266.  A  plea  in  bar,  denying  the 
genuineness  of  an  endorsement  of  a 
note,  is  required  by  statute  to  be  veri- 
fied by  affidavit.  Agee  {)•  Agee  v.  Med- 
lock,  25  Ala.  281  ;  Savage  if  Harrington 
V.  Walshe  t^  Emanuel,  26  Ala.  619. 

267.  A  plea,  averring  that  plaintiflF, 
at  the  commencement  of  the  suit,  was 
not  the  legal  owner  of  the  note  sued 
on,  only  puts  in  issue  the  genuineness 
of  the  endorsement,  and  must  be  veri- 
fied by  affidavit.  Agee  c^  Agce  v.  Med- 
lock,  25  Ala.  281. 

268.  A  special  plea,  averring  facts 
which  only  amount  to  a  denial- of  the 
execution  of  the  sued  on  in  such  a 
manner  as  to  make  it  binding  on  the 
defendant,  must  be  verified  by  atHda- 
vit.     Bryan  v.  Wilson,  27  Ala.  208. 

269.  A  special  plea  of  non  est  factum, 
averring  that  the  instrument  was  de- 
livered as  an  escrow,  -must  allege  to 
whom  the  delivery  was  made.  Fire- 
mevis  Insurance  Co.  v.  McMillan,  29 
Ala.  147. 

((/)  Performance. 

270.  In  debt  on  bond,  assigning 
special-  breaches,  performance  gene- 
rally is  not  a  good  plea.  Reid  v.  Nash, 
23  Ala.  733. 

271.  When  a  covenant  or  contract 
is  materially  varied  by  a  subsequent, 
valid  covenant  or  contract,  and  the 
declaration  sets  up  both  contracts, 
alleging  an  appropriate  breach,  a  plea 
of  performance  of  the  obligations  im- 
posed by  the  original  contract,  not 
noticing    the    additional    obligations 
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created  by  the  second  contract,  is  de- 
murrable. Nesbitt  V.  McGehee,  26  Ala. 
748. 

(e)  Other  Matters. 

272.  It  is  not  necessary,  in  a  plea  in 
bar,  to  state  facts  with  such  a  degree 
of  certainty  as  to  preclude  a  conclusion 
to  the  contrary  :  it  is  sufficient  if, 
prima  facie,  it  shows  a  bar  to  the 
plaintifPs  action,  and  any  fact  in  avoid- 
ance should  be  replied.  Roland,  v. 
Logan,  18  Ala.  307. 

27-3.  The  consideration  of  a  note 
may  be  impeached  without  a  sworn 
plea.     Holt  V.  Robinson,  21  Ala.  106. 

274.  In  an  action  on  a  bond,  condi- 
tioned to  make  title  free  from  all  in- 
cumbrances, it  is  a  good  plea  in  bar, 
that  the  vendor  conveyed  by  deed  to 
the  purchaser  the  fee-simple  title  to 
the  land,  free  from  all  incumbrances, 
and  that  the  purchaser  accepted  it. 
Johnson  and  Wife  v.  Collins,  17  Ala. 
318. 

275.  In  debt  on  bond,  assigning 
special  breaches,  nil  debet  is  not  a 
good  plea.  Reid  v.  Nash,  23  Ala. 
733.  , 

276.  In  debt  on  bond,  nil  debet  is  not 
a  good  plea  ;  but,  if  the  plaintiif  takes 
issue  upon  it,  he  cannot  afterwards 
avail  himself  of  the  irregularity. 
Moore  v.  Leseur  and  Wife,  18  Ala.  606. 

277.  In  an  action  against  husband 
and  wife,  founded  on  a  judgment- ren- 
dered against  the  wife  as  admiuistra- 
trix,  and  suggesting  a  devastavit,  it  is 
not  a  good  plea  in  bar,  that  the  de- 
fendants intermarried  before  the  ren- 
dition of  the  judgment.  Robe  v.  Frown- 
er  and  Wife,  18  Ala.  89. 

278.  When  a  sheriff  justifies  under- 
mesne  process,  alter  the  time  appoint- 
ed for  its  return,  he  must  either  aver 
its  return,  or  show  some  legal  excuse 
for  the  failure  to  return  it.  Kirkseij  v. 
Dubose,  19  Ala.  43. 

279.  In  assumpsit  on  the  common 
counts,  a  plea  of  the  statute  of  limita- 
tions of  three  years,  must  aver  that 
the  plaintiffs  demand  is  an  open  ac- 
count. Rrooksv.  McFaiiand,  20  Ala. 
483. 

280.  In  debj;  on  a  prison-bounds 
bond,  assigning  breaches,  it  is  a  gopd 
plea  in  bar  by  the  sureties,  that  the 
prisoner  surrendered  himself  to  the 
jailor,  within  sixty  days  from  the  date 


of  the  bond,  without  having  committed 
an  escape  in  the  meantime.  Harlan  v. 
Thompson,  20  Ala.  94. 

281.  A  plea  of  tender,  which  shows 
on  its  face  that  the  sum  tendered  was 
less  than  the  amount  due,  is  demurra- 
ble.    Smith  V.  Anders,  21  Ala.  782. 

282.  A  plea  of  tender  after  suit 
brought  must  aver  that  the  sum  ten- 
dered was  the  full  amount  due,  with 
interest  th-ereon,  and  costs  of  suit.   lb. 

283.  At  common  law,  a  plea  of  ten- 
der after  suit  brought  was  no  bar  to 
the  action  ;  but  the  defendant  might 
obtain  leave  to  bring  the  money  into 
court,  together  with  the  costs  accru- 
ing up  to  the  time  of  bringing  it  in, 
and  thus  protect  himself  from  liability 
for  costs  which  might  subsequently 
accrue  ;  but  the  payment  by  defend- 
ant of  costs  accruing  up  to  the  time 
of  the  tender,  aid  the  payment  of  the 
sum  due  to  the  plaintiff  in  court  on 
the  trial,  do  not  discharge  him  from 
liability  for  costs  accruing  after  the 
tender.  Raiford  v.  Governor,  29  Ala. 
382. 

284.  In  an  action  on  an  injunction 
bond,  where  the  matters  in  controver- 
sy in  the  injunction  suit  were  submit- 
ted to  arbitration,  and  the  arbitrators 
awarded  that  certain  acts  should  be 
done  by  the  parties  concurrently,  a 
plea  in  bar,  setting  up  the  submission 
and  award,  must  aver  performance 
b}^  the  pleader,  or  a  readiness  and 
offer  to  perform.  Jesse  v.  Cater,  25 
Ala.  351. 

"285.  Or  a  good  and  legal  excuse  for 
the  omission  to  do  either.  S.  C,  28 
Ala.  475. 

286.  In  debt  on  a  foreign  judgment, 
where  the  record  shows  that  the  court 
had  jurisdiction  of  the  defendant's 
person,  a  plea  in  bar,  averring  that 
he  was  without  the  jurisdiction  and 
had  no  notice,  must  also  allege  that 
he  did  not  appear  to  the  action,  either 
in  person  or  by  attorney ;  bi;t  this 
rule  only  applies  where  the  record 
shows  such  jurisdiction.  Foster  v. 
Glazener,  27  Ala.  391. 

287.  In  an  action  by  the  payee 
against  the  makers  of  a  promissory 
note,  a  plea  in  bar,  averring  that  the 
plaintiff  was  not  the  party  really  in- 
terested in  the  note,  was  bad  on  de- 
murrer, prior  to  the  adoption  of  the 
Code,  because    the  action  was  then 
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required  to  be'b^-ought  in  thciiame  of 
the  party  having  the  legal  interest ; 
but,  since  the  Code  (^  2129)  re(juires 
the  action  to  be  brought  in  the  nanic 
of  the  party  really  interested,  such  a 
plea  is  now  good.  Bryan  v.  Wilson, 
27  Ala.  208. 

288.  In  an  action  brought  by  an  ad- 
ministrator in  his  official  character,  a 
plea  in  bar,  alleging  facts  which  show 
that  his  letters  are  void  for  want  of 
jurisdiction  in  the  court  by  which 
they  were  issued,  is  good.  Miller  v. 
Jones'  AdmW,  26  Ala.  247. 

289.  When  a  suit  is  revived,  without 
notice  to  the  defendant,  in  the  n'amc 
of  the  plaintiff's  personal  representa- 
tive, on  his  death  pending  the  suit, 
the  defendant  may  plead  in  bar  that 
the  plaintiff  h&s  no  right  to  maintain 
the  action  in  his  representative  char- 
acter.    Neivman  v.  P7<ijor,  18  Ala.  186. 

290.  On  the  death  of  the  defendant, 
in  an  action  commenced  against  him 
by  attachment  as  a  non-resident,  his 
foreign  personal  representative  may 
contest  the  plaintiff's  right  to  revive 
the  action  against  him,  by  'pleading 
ne  unques  executor,  &c.  Branch  Bank  at 
Mobite-v.  McDonald,  22  Ala.  474. 

291.  In  debt  on  an  administration 
bond,  plene  administravit  is  a  good  plea 
as  to  the  sureties.  Amason  v.  Nash,  24 
Ala.  279. 

292.  Such  plea  must  allege  tha,t  the 
assets  were  fully  administered  before 
suit  brought.  Reid  v.  Nash,  23  Ala. 
733. 

293.  A  plea  in  bar,  in  such  action, 
averring  that  the  intestate's  estate  has 
been  duly  declared  insolvent  and  is  in 
progress  of  settlement  as  such,  is  de- 
murrable,    lb.  . 

294.  So  is  a  plea,  containing  the 
additional  averment  that  plaintiff  fail- 
ed to  present  his  demand,  as  a  claim 
against  the  estate,  within  six  months 
after  the  declaration  of  insolvency. 
lb. 

295.  Bankruptcj^  is  a  good  plea  to 
sci.fa.  on  a  judgment.  Duncan  v.  Har- 
grove, 22  Ala.  1.50. 

296.  Where  the  judgment  sought  to 
be  revived  is  alleged  to  have  been 
affirmed  on  error  in  the  supreme  court, 
a  plea,  denj'ing  the  rendition  of  the 
judgment  in  the  primary  court,  is  de- 
murrable as  a  plea  of  nul  tiel  record.   lb. 

297.  The  court  is  not  authorized  to 


reject  a  plea  containing  matter  good 
in  substance,  even  though  it  be  im- 
properly pleaded.  Stewart  if  Fontaine 
V.  Hargrove,  23  Ala.  429. 

5.  Pleas  Puis  Darrein  Continuance. 

298.  In  detinue  for  a  slave,  a  plea, 
alleging  his  death  since  the  last  con- 
tinuance, is  demurrable.  Lay's  Execu- 
tor V.  Lawson's  Adm'r,  23  Ala.  377. 

299.  In  ejectment,  a  plea,  setting  up 
a  recovery  by  a  stranger  since  the 
last  continuance,  is  no  bar  to  a  recov- 
ery of  either  the  land  or  damages. 
Doe  d.  Kennedy  v.  Holman  If  Howard, 
1!>-Ala.  734. 

300.  A  plea,  averring  d  submission 
and  award,  must  set  them  out,  either 
substantially,  or  in  hac  verba.  Henry 
V,  Porter,  29  Ala.  619. 

6.  Pleading  "in  Short  by  Consent." 

301.  Consent  to  "plead  in  short" 
dispenses  only  with  formal  matters, 
and  not  with  matters  of  substance  :  if 
a  plea  is  thus  pleaded  by  name,  all 
material  averments  will  be  considered 
as  made;  "but,  if  the  plea  is  partly 
drawn  out,  the  want  of  a  material 
averment  is  fatal.  Reid  v.  Nash,  23 
Ala.  733. 

302.  In  assumpsit  on  the  common 
counts,  a  plea  of  the  statute  of  hmita- 
tions  of  three  j^ears,  though  pleaded 
"in  short  by  consent,"  must  aver  that 
the  plaintiff's  demand  is  an  open  ac- 
count. Brooks  V.  McFarland,  20  Ala. 
483. 

303.  When  bankruptcy  is  pleaded, 
"in  short  by  consent."  tO  sci.  fa.  on  a 
judgment,  the  appellate  eourt  will 
jwesume  that  it  was  Avell  pleaded. 
Duncan  v.  Hargrove,  22  Ala.  l.")0. 

304.  In  debt  on  an  administration 
bond,  "jointly  and  severally  defendants 
plead  fully  administered  ;"  to  which 
there  was  a  demurrer,  "in  short  by 
consent."  Held,  that  the  plea  was 
equivalent  to  a  joint  and  several  plea 
of  plene  adminisiravii .  Amason  v.  Nash, 
24  Ala.  279.  ■ 

7.  Right  to  Plead  Several  Matteis. 

305.  The  act  ofl807,  (Clays  Digest, 
332, 1 109.)  conferring  on  the  defend- 
ant the  right  to  plead  "as  many  mat- 


728 


PLEADING. 


[Paet  IY. 


ters  as  he  may  judge  necessary  to  his 
defense,"'  applies  to  proceedings  by 
mandamus,  as  well  as  to  other  canses 
at  law.  Comm'rs'  Court  of  Tallapoosa 
Co.  V.  Tarver,  21  Ala.  661. 

306.  In  view  of  this  statutory  right, 
when  inconsistent  pleas  are  pleaded, 
the  defendant  may  adduce  evidence 
under  one  which  would  not  \)e  admis- 
sible under  the  other,  if  pleaded  alone  ; 
nor  can  either  be  regarded,  as  it  might 
if  standing  alone,  as  an  admission  of 
facts  denied  by  the  other.,  Pope  v. 
Welsh's  Adm'r,  18  Ala.  631  ;  Wright  v. 
Lindsay,  20  Ala.  428  ;  Clements  v.  Crihb 
^  Covington,  19  Ala.  241. 

V.  Replication. 

307.  When  a  plea  in  hav  is  prima 
facie  sufficiently  certain,  although  the 
facts  are  not  stated  with  such  a  degree 
of  certainty  as  to  preclude  a  conclu- 
sion to  the  contrary,  facts  in  avoid- 
ance of  the  bar,  not  apparent  in  the 
plea  or  declaration,  should  be  replied. 
Roland  v.  Logan,  18  Ala.  307. 

308.  The  act  of  1846,  allowing  sev- 
eral replications  to  certain  specified 
pleas,  applies  to  a  'plea  setting  up  a 
foreign  statute  of  limitations.  Thom- 
ason  V.  Odum,  23  Ala.  480. 

309.  When  several  replications  are 
filed  to  pleas  which  are  not  embraced 
in  this  statute,  the  defendant  may  ei- 
ther demur  generally,  or  call  on  the 
plaintiff  to  elect  which  one  he  will  re- 
tain, and  move  the  court  to  strike  out 
the  others.  Duncan  v.  Hargrove,  22 
Ala.  150  ;  Thomason  v.  Odum,  23  Ala. 
480. 

310.  When  the  defendant  takes  issue 
upon  a  defective  replication,  instead 
of  demurring  to  it,  he  cannot'  test  its 
legal  sufficiency  by  a  motion  to  ex- 
clude evidence  which  tends  to  estab- 
lish it.     Cosier  v.  Brack,  19  Ala.  210. 

311.  Nor  can  he  take  advantage  of 
the  defect  by  a  request  for  instruc- 
tions to  the  jury.  Nunn  v.  Mills,  28 
Ala.  600. 

YI.    SURJ'LUSAGE. 

312.  In  debt  on  bond,  surplusage  in 
the  assignment  of  a  breach  cannot  be 
reached  by   general   demurrer.     Gar- 

'  nctt  V.  Yoe,  17  Ala.  74. 

313.  In  an.  action   for  a  breach  of 


contract,  if  the  declaration  assigns  a 
sufficient  breach,  and  shows  a  good 
cause  of  action,  unnecessary  averments, 
which  are  added  by  way  of  inducing 
special  damages,  are  mere  surplus- 
age, and  furnish  no  ground  of  demur- 
rer. Montgomerij  Manufacturimg  Co. 
V.  Thomas,  20  Ala.  473 ;  Nave  v.  Berry, 
22  Ala,  382. 

314.  In  an  action  on  the  case,  to  re- 
cover damages  for  the  loss  of  a  slave, 
who  was  killed  while  working  on  the 
defendant's  house,  if  the  declaration 
alleges  that  the  defendant  fraudulently 
concealed  the  dangerous  condition  of 
the  house,  and  also  that  he  fraudulent- 
1}^  represented  it  to  be  safe,  the  latter 
averment  may  be  struck  out  as  sur- 
plusage.    Perry  v.  Marsh,  25  Ala.  659. 

315.  If  the  defendant's  concealment 
of  the  danger  amounts  to  such  a 
breach  of  duty  as  v^^ill  support  the 
action,  an  additional  averment  of 
ii^audulent  intent  may  be  treated  as 
surplusage.     lb. 

316.  Incase  against  the  hirer  of  a 
slave,  for  negligence,  the  considera- 
tion and  terms  of  the  contract,  if  al- 
leged, are  mere  surplusage.  Moseley 
v.^Wilkinson,  24  Ala.  411. 

317.  But  unnecessary  averments, 
when  descriptive  of  the  cause  of  ac- 
tion, cannofe  be  disregarded.  Smith  v. 
Causey,  28  Ala.  655. 

As  to  words  which  are  mere  descrip- 
tio  persona,  vide  supra,  1-6. 

VII.  Variance. 

318.  A  writ  in  the  name  of  "Reuben 
Chapman,  governor  &c.,"  will  not  sup- 
port a  declaration  in  the  name  of 
"Reuben  Chapman,  governor  of  the 
State  of  Alabama" ;  and  the  fact  that 
the  suit  is  brought  for  the  use  of  a 
third  person,  makes  no  difference. 
Chapman  v.  Spence,  22  Ala.  588. 

319.  In  detinue,  if  the  plaintiff  de- 
scribes'himself  as  suing  "as  trustee 
for  his  wife,"  but  avers  in  his  decla- 
ration that  he  was  "possessed  as  of 
his  own  propert}',"  while  the  endorse- 
ment on  the  writ  describes  the  prop- 
erty as  belonging  to  the  wife's  sepa- 
rate estate,  there  is  no  variance  of 
which  the  defendant  can  take  advant- 
age.    Gibson  V.  Land,  27  Ala.  117. 

320.  A  variance  between  the  writ 
of  attachment  and  the  bond  and  afS- 
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davit,  if  available  at  all  to  the  dofcnd- 
ant,  mnst  be  taken  by  pica  in  abate- 
ment ;  and  the  plea  must  set  them  out 
on   oyer.     Goldsticker  v.  Stetson  ^  Co., 

21  Ala.  404. 

321.  After  judgment  by  7iil  (licit,  a 
variance  between  the  writ 'and  decla- 
ration is  not  available  on  error.  Sum- 
merlin  V.  Doivdle,  24  Ala.  428.  ^ 

322.  Where  the  declaration  shows 
a  total  departure  from  tlie  writ,  it 
may  be  struck  from  the  files  on  motion, 
without  a  plea  in  abatement.  Otis  v. 
Thorn,  18  Ala.  395  ;  Chapman  v.  -Spence, 

22  Ala.  588  ;  Owners  of  Steamboat  Far- 
mer V.  McCraw,  26  Ala.  189. 

•  323.  To  authorize  the  rejection  of  a 
declaration,  on  motion,  on  account  of 
a  variance  between  it  and  the  endorse- 
ment on  the  writ,  the  variance  must 
be  total  and  radical.  Smith  v.  Wiley, 
19  Ala.  216  ;  Morrison  v.  Taylor,  21  Ala. 
779. 

As  to  variance  between  the  plead- 
ings and  proof,  see  Evidence,  XVII'. 
pp.  623-4. 

VIII.  Videlicet. 

324.  The  object  of  a  videlicet  is, 
to  inform  the  opposite  party  that  the 
pleader  does  -not  intend  to  confine 
himself  to  proof  of  the  particular  time, 
place,  or  sum  stated.  Howard  v.  Tn- 
gersoll,  23  Ala.  673  ;  Simpson  v.  Talbot, 
25  Ala.  469;  McDade  v.  The, State,  20 
Ala.  81. 

325.  Therefore,  when  the  time  of 
killing  an  astray  is  thus  laid,  although 
the  time  specified  is  within  twelve 
months  after  the  alleged  straying,  it 
is  not  a  sufficient  averment  that  the 
killing  was  within  the  twelve  months. 
Simpson  v.  Talbot,  25  Ala.  469. 
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Nonsuit,  p.  098. 


I.  Agreed  Case. 

1.  When  a  cause  is  submitted  to  the 
decision  of  the  court  on  an  agreed 
statement  of  fa'cts,  the  court  can  only 
decide  the  questions  of  law  tliereon 
arising,  and  cannot  infer  the  existence 
of  other  facts  from  tliose  which  are 
admitted.  Bott  v.  McCoy  If  Johnson, 
20  Ala.  578. 

2.  An  agreement  of  record,  dis- 
charging the  juiy,  and  submitting  the 
case  to  the  decision  of  the  court,  is 
equivalent  to  a  demurrer  to  evidence, 
and  is  a  waiver  of  all  exceptions  previ- 
ously reserved  to  the  rulings  of  the 
court  on  the  evidence.  Gibson  v. 
Land,  27  Ala.  117. 

3.  The  decision  of  the  court,  in  such 
case,  on  a  question  of  law,  is  revisa- 
ble  on  error.  Shaw  v.  Beers,  25  Ala. 
449;  Mimsv.  Sturdevant  and  Wife,  23 
Ala.  064. 

4.  .Seats,  as  to  its  decision  on  a 
question  of  fact.  Etheridge  v.  Doe  d. 
Malempre,  18  Ala.  565  ;  Barnes  v.  May- 
or ^'c.  of  Mobile,  19  Ala.  707;  Bott  v. 
McCoy  i]-  Johnson,  20  Ala.  578;  De 
Vendell  v.  Doe  d.  Hamilton,  27  Ala.  126. 

'    ,  11.  Appearance. 

5.  Appearance,  without  objection 
to  the  service  of  process,  is  a  waiver 
of  any  irregularities  in  the  service. 
Emanuel  v.  Kctchum.  21  Ala.  257  ; 
Stanleij  v.  Bank  of  Mobile.  23  Ala.  602  ; 
Lampiey  v.  Beavers.  25  Ala.  534:  Ken- 
ned}/ ty  Mcrritt  v.  Young.  25  Ala.  563  ; 
Moore  v.  Easley,  IS  Ala.  619. 

0.  It  is  also  a  waiver  of  a  previous 
discontinuance.  Walker  v.  Chapman, 
22  Ala.  116;  Shorter  v.  Urquhart,  28 
Ala.  360. 

7.  An  appearance,  merely  for  the 
purpose  of  moving  to  set  aside  the 
service  of  the  writ,  is  not  a  waiver  of 
any  defect  or  irregularity  iu  the  ser- 
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vice  ;  unless  th-e  defendant  takes  some 
action,  disconnected  from  the  motion, 
which  recoii'nizes  the  case  as  in  court. 
Lampleij  v.  Beavers,  25  Ala.  534. 

8.  When  an  attorney  has  appeared, 
without  objection,  in  the  primary 
court,  his  authority  cannot  be  ques- 
tioned in  the  appellate  court.  Moore 
«.  £(15%,  18  Ala.  619. 

III.  Argument  of  Counsel. 

9.  It  is  the  settled  practice  in  this 
State,  that  the  plaintiff  is  always  en- 
titled to  the  opening  and  conclusion 
of  the  argument,  no  matter  what  may 
be  the  form  of  the  issue.  Chamber- 
lam  V.  Gailiard,  26  Ala.  504. 

10.  On  the  trial  of  an  issue  between 
a  plaintiff  in  attachment  and  a  trans- 
ferree  of  the  debt  or  property  attach- 
ed, the  plaintiff  in  attachment  is  en- 
titled to  open  and  conclude  the  argu- 
ment, although  the  issue  is  so  framed 
as  to  throw  the  affirraative  on  the 
transferree.  Gradi/s  Adm'r  ik  Ham- 
mond, 21  Ala.  427. 

11.  On  the  trial  of  a  supersedeas  of 
an  execution  on  the  ground  of  the  de- 
fendant's bankruptcy,  his  certificate 
01  discharge  being  impeached  for 
fraud,  the  defendant  himself,  who  ap- 
plied for  the  supersedeas,  is  entitled  to 
the  opening  and  conclnsion,  Pearsall 
V.  McCartney,  2S  M-A.llQ. 

IV.  Execution  op  Writ  of  Inquiry. 

12.  In  debt  on  a  foreign  judgment, 
it  is  erroneous  to  render  judgment 
final  by  nil  dixit,  for  the  amount  of  the 
judgment  with  eight  per  cent,  inter- 
est.    Clarice  v.  Pratt,  20  Ala.  470. 

13.  In  debt  on  an  administrator's 
bond,  it  is  erroneous  to  render  judg- 
ment final  \)j  nil  dicit,  against  the 
jDrincipal  and  his  sureties.  Amason  v. 
Nash;  24  Ala.  279. 

14.  In  assumpsit  against  the  en- 
dorser of  a  note  not  payable  in  bank, 
it  is  erroneous  to  render  final  judg- 
ment by  default,  either  under  the 
common  counts,  or  under  a  special 
count  which  contains  no  averment  of 
suit  against  the  maker  or  excuse  for 
the  failure  to  sue.  Langdon  v.  Wil- 
liams, 22  Ala.  681.    . 

15.  In  an  action  under  the  Code, 
on  a  promissory  note  and  an  open  ac- 


count for  work  and  labor,  it  is  erro- 
neous to  render  final  judgment  by 
default,  for  the  aggregate  amount  of 
the  sums  claimed.  Beville  v.  Reese,  25 
Ala.  451. 

16.  Such  judgment  is  also  errone- 
ous, when  the  action  is  founded  on 
unpaid  call&  for  railroad  stock.  Con- 
nohj  1).  Ala.  if  Tenn.  Rivers  Railroad 
Co.,  29  Ala.  373. 

17.  On  the  execution  of  a  writ  of 
inquirj'-,  the  defendant  has  no  right  to 
plead  to  the  merits  of  the  action,  even 
though  his  defense  has  arisen  since 
the  rendition  of  judgment.  Ewing  v. 
Peck  ^'Clark,n  Ala.  339. 

V.  Filing  Pleadings. 

18.  The  defendant  has  a  right  to 
plead  in.  vacation,  after  the  expiration 
of  the  time  prescribed  by  the  rules  of 
practice,  at  any  time  before  an  office 
judgment  has  been  entered  against 
him  for  default.  Woosley  v.  Memphis 
ty  Charleston  Railroad  Co.,  28  Ala.  536. 

19.  It  is  discretionary  with  the  pri- 
mary court  to  permit  a  plea  in  bar  to 
be  filed  at  any  time  before  the  trial. 
Bohe  V.  Frowner  and  Wife,  18  Ala.  89  ; 
Newman  v.  Pryor,  18  Ala.  186. 

20.  When  the  record  shows  that 
pleas  were  filed  and  demurred  to, 
the  appellate  court  will  presunje  that 
the  pleas  found  in  the  record,  although 
not  endorsed  as  filed,  are  those  which 
Avcre  filed.     Reid  v.  Nash,  23  Ala.  733. 

21.  Where  the  judgment  entry  re- 
cites, that  "the  plaintiff  came  by  attor- 
ney, and  the  defendant  having  failed 
to  file  his  plea  within  the  time  i^re- 
scribed  by  law,.it  isconsidered  by  the 
court,  that  the  plaintiff  have  and  re- 
cover of  the  defendant,"  &c.,  "the 
damages  due,  by  the  two  promissory 
notes  declared  on," — the  appellate 
court  will  presume  that  the  complaint 
set  out  in  the  record,  although  the 
day  on  which  it  was  filed  is  not  en- 
dorsed on  it,  was  filed  before  the  ren- 
dition of  the  judgment.  Letondal  v. 
Huguenin,  26  Ala.  552. 

VI.  Office  Judgments.     • 

22.  If  the  defendant  fails  to  plead 
within  the  time  prescribed  by  the 
rules  of  practice,  the  plaintiff  may 
have  the  default  entered  on  the  docket 
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in  vacation,  at  any  time  before  pleas 
are  filed,  and  claim  tlio  benefit  thereof 
at  the  ensnini;-  term  of  the  coin-t. 
Wooshij  V.  Mempliis  ^  Charleslon  Rail- 
road Co.,  28  Ala.  536. 

23.  An  entry  on  the  docket  in  vaca- 
tion, after  the  time  for  pleading  has 
expired,  but  before  pleas  have  been 
filed,  in  these  words,  "Plaintiff  claims 
judgment  against  defendant  for  want 
of  a  plea,"  signed  by  the  plaintiff's 
attorneys,  with  the  date  annexed,  and 
attested  by.  tlie  clerk,  is  not  a  sufficient 
entry  of  the  default.     lb. 

VII.  Profert,  and  Oyer. 

24.  In  an  action  by  a  foreign  execu- 
tor, if  he  makes  profert  of  his  letters, 
the  effect  is  the  same  as  if  they  were 
set  out  in  the  declaration,  although 
he  does  not  aver  in  what  State  they 
were  granted.  Carres  Executor  v. 
Wiley,  23  Ala.  821. , 

25.  Oyer  can  only  be  demanded  of 
those  instruments  of  which,  at  com- 
mon law,  the  plaintiff  would  have 
been  compelled  to  make  profert ;  con- 
seqiiently,  where  a  deed  is  stated  as 
mere  inducement,  while  the  gravamen 
of  the  action  is  a  breach  of  contract 
outside,  of  the  deed,  the  defendant  is 
not  entitled  to  oyer  of  it.  Hatton's 
Adm'rs  v.  Jordan,  29  Ala.  266. 

VIII.  Eeheaeing. 

26.  On  the  trial  of  a  petition  for  re- 
hearing. (Code,  II  2407-17,)  it  is  only 
necessary  for  the  defendant  to  prove 
the  truth  of  the  facts  which  constitute 
the  surprise,  accident,  mistake,  or 
fraud,  on  which  the  application  is 
founded  :  he  is  not  required  to  prove 
the  truth  or  validity  of  his  defense  to 
the  original  action,  when  his  pleas 
thereto  are  legally  sufficient.  Pratt 
^  McKenzie  v.  Keils  ^  Sylvester,  28.  Ala. 
390. 

27.  If  the  trial  of  the  application 
results  favorably  to  the  petitioner,  the 
proper  judgment  is,  that  the  judgment 
in  the  original  action  be  vacated,  and 
the  execution  issued  upon  it  be  quash- 
ed ;  that  a  rehearing  be  granted  in  the 
original  action  ;  that  the  petitioner  be 
let  in  to  make  his  defense  to  that  ac- 
tion ;  and  that  he  recover  of  the  plain- 
tiff in  that  judgment  the  costs  which 


have   accrued  on  the  petition  for  re- 
hearing,   lb. 

IX,  Substitution'  of  Papkrs. 

28.  On  motion  to  supplj'  a  lost  re- 
cord, the  proper  practice  is  as  follows  : 
The  notice  of  the  motion  must  specify 
when  the  motion  will  be  made,  and 
contain  a  copy  of  that  which  the  plain- 
tiff will  move  the  court  to  enrol  aq 
the  substance  of  the  lost  record.  The 
defendant  must  have  personal  service 
of  the  notice,  and  of  the  affidavits  by 
which  it  will  be  supported  ;  which 
affidavits  may  be  controverted  by 
counter  affidavits.  If,  on  hearing  the 
affidavits,  the  court  is  fully  satisfied 
of  the  correctness  of  the  proposed 
substitute,  it  will  order  the  same  to 
stand  enrolled  as  the  original  lost 
record!     AdJdnson  v.  Keel,  25  Ala.  551. 

29.  When  part  of  a  record  is  thus 
substituted,  the  substitute  must  be  con- 
sistent with  the  portion  rem:iining  on 
file.  Bishop's  Heirs  v.  Hampton,  19 
Ala,  792. 

30.  After  the  rendition  of  judgment, 
the  defendant  is  entitled  to  notice  of 
a  motion  to  substitute  papers.  il/«r- 
ray  ^'  Durancl  v.  Tardy,  19  Ala;  710. 

31 .  Ill  an  appeal  case  from  a  justice's 
court,  although  notice  of  a  motion  to 
substitute  a  lost  statement  is  proper, 
it  is  not  error  tO' allow  the  substitu- 
tion without  notice.  Ortez  v.  Jeicett  If 
Co.,  23  Ala.  662. 

PRESUxMPTIOXS. 

See  Error  axd  Appeal,  145-172, 
p.  572. 
Evidence, 284-360. pp.  604-G09. 


PROMISSORY  XOTES. 

See  Bills  of  Exchange,  &c.  p.  438. 


QUARTER  MASTER  GENERAL. 

1.  Under  the  several  acts  passed 
by  the  legislature  of  1851-2,  (Session 
Acts,  pp.'  83,  88,  529  ;  Military  Code, 
p.  36,)  the  annual  salary  of  the  quarter- 
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master  p;eneral,  during  the  years  1852 
and  1853,  is  15200.  Riggs  v.  Pfister,  21 
Ala.  469. 


QUO  WARRANTO. 

1.  SemUe,  that  a  proceeding  in  the 
nature  of  a  quo  warranto  is  the  proper 
remedy  for  a  party  who,  having-  a 
vested  right  in  a  ferry,  desires  to  pro- 
cure the  revocation  of  a  ferry  license 
to  another  who  is  in  the  actual  en- 
joyment of  the  franchise.  Lamar  v. 
Comnrrs''  Court  of  Marsliall  Co.,  21  Ala. 
772. 

2.  When  no  object  can  be  gained 
by  the  proceeding,  in  reference  either 
to  the  public  or  to  individuals,  the 
cause  will  not  be  permitted  to  pi-o- 
gress. The  State  v.  Centreville  Bridge 
€o.,  18  Ala.  678. 


RAILROADS. 

1.  To  entitle  a  party  to  a  recovery 
against  a  railroad  company,  under  tlie 
act  pf  1852,  (Session  Acts  1851-2,  p. 
45,)  "to  regulate  and  define  the  liabili- 
ties of  railroad  companies,"  it  is  only 
necessary  for  him  prove  property  in 
the  stock  or  cattle  killed,  their  value, 
and  that  thej^  were  killed  by  the  com- 
pany's cars  or  locomotives  :  whether 
any  degree  of  care  on  the  part  of  the 
company  will  excuse  it,  qiuere  ?  Nash- 
ville fy  Chattanooga  Railroad  Co.  v.  Pea- 
cock, 25  Ala.  229. 

2.  The  fact  that  the  cattle  were  kill- 
ed while  running  on  lands  which  did 
not  belong  to  their  owner,  is  no  de- 
fense to  the  action.     lb. 

3.  Tlie  said  qct  of  185-2  does  not  con- 
flict with  tlie  act  of  1850,  (Session 
Acts  1849-50,  p.  171,)  granting  the 
right  of  way  through  efackson  county 
to  the  Nashville  and  Chattanooga  Rail- 
road Company.     lb. 

4.  The  Montgomery  Railroad  Com- 
pany having  made  an  assignment  of 
its  road  and  assets,  which  was  held 
valid  by  this  court  in  Allen  v.  Mont- 
gomerij  Railroad  Co.,  11  Ala.  437,  the 
purchasers  at  the  trustees'  sale,  who 
were  afterwards  incorporated  under 
a  new  name,  acquired  and  succeed- 
ed to  all  the  rights  which  the  old  com- 


pany had  under  a  deed  conveying  the 
right  of  waj'  for  the  construction  of 
the  road.  Pollard  v.  Maddox,  28  Ala. 
321. 


REAL  ACTIONS. 


S^e  Ejectment, 
Trespass. 
Writ  of  Right. 


RECEIPT. 

1.  A  receipt  is  evidence,  on  proof 
of  the  signature  and  death  of  the  per- 
son by  whom  it  was  given,  both  of 
the  fact  of  payment,  and  of  the  per- 
son by  whom  it  was  made.  Upson  v. 
Raiford,  29  Ala.  288. 

2.  Where  a  receipt  bears  date  five 
days  anterior  to  a  note,  and  is  for  a 
different  amount,  the  court  cannot 
presume,  in  the  absence  of  evidence 
explaining  the  incongruities,  that  they 
were  given  for  one  and  the  same  debt. 
Holliifgsivorth  v.  Martin,  23  Ala.  591. 

3.  A  bill  of  lading  partakes  of  the 
two-fold  character  of  a  receipt  and 
contract.  McTijer  v.  Steele,  26  Ala. 
487. 


REHEARING. 


See  Practice,  VIII. 


__        RELEASE. 

1.  Where  two  are  jointly  bound  by 
a  bond  for  titles,  and  the  obligee  after- 
wards accepts  from  one  of  them  a 
deed  executed  bj'  himself  and  a  third 
person,  and  then  releases  him  from  all 
covenants  contained  in  the  deed,  the 
release  does  not  affect  the  liability  of 
the  obligors  on  their  bond.  Johnson 
and'  Wifev.  Collins,  20  Ala.  436. 

2.  A  release,  executed  by  thp  moth- 
er of  a  bastard  while  an  infant,  and 
afterwards  repudiated  by  her,  is  no 
bar  to  her  statutory  rights.  Wilson  v. 
Judge  of  Pike  County  Court,  18  Ala. 
757. 

3.  A  release    of   one    partner    dis- 
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charges  liis  co-partner   q,l80.     Gray's 
Executors  v.  Brown,  22  Ala':'  2G2. 

4.  But  a  parol  agreenieiit  to  release 
one  partner  does  not  discharge  the 
debt  as  against  his  co-partner.  Evans 
V.  Carey,  29  Ala.  99. 

5.  The  delivery  of  a  release  to  a 
witness  by  the  party's  attorney  is 
sufficient,  when  it  is  shown  that  the 
party  himself,  after  its  delivery,  ac- 
knowledged that  he  had  released  the 
witness.  Branch  Bank  at  Mobile  v. 
Coleman,   20  Ala.  140. 

6.  It  is  not  necessary  that  a  release 
of  a  witness  should  be  delivered  to 
him  personally  ;  but  it  must  be  shown 
that  he  was  apprised  of  its  existence 
when  his  deposition  was  taken.  Gray's 
Executors  v.  Bi^oivn,  22  Ala.  262. 


REMAINDERS. 

See  Deeds,  61-69,  p.  536. 

Legacy  AND  Devise,  35-41,  p.  191. 


REVERSION. 
See  Deeds,  64-5,  p.  536. 

RIPARIAN  RIGHTS. 

1.  A  riparian  proprietor  has  a 
right  to  use  the  water  which  flows  by 
or  througli  his  lands,  for  all  ordinary 
purposes,  and  for  the  gratification  of 
natural  wants,  even  though  the  entire 
stream  is  thereby  consumed ;  and  also 
the  right  to  its  extraordinary,  or  arti- 
ficial use,  provided  it  is  not  thereby 
forced  back  on  tlie  lands  of  the  pro- 
prietor above  him,  is  not  unreason- 
ably and  injuriously  precipitated  on 
the  lands  of  the  proprietor  'below\ 
and  is  restored  without  material  dimi- 
nution, before  it  leaves  his  lands,  to 
its  accustomed  channel.  Stein  v.  Bur- 
den, 29  Ala.  127. 

2.  If  a  riparian  propj'ietor  diverts 
the  water  of  a  running  stream,  for 
artificial  purposes,  in  quantities  suffi- 
cient to  affect  injuriously  the  rights 
of  the  proprietor  below  him,  and  does 
not  restore  it  to  its  natural  channel, 
without  material  diminution,  before  it 


reaches  the  lands  of  that  proprietor, 
he  is  liable  in  damages  for  the  irijnry  ; 
and  this,  notwithstanding  he  provided 
means  for  its  restoration,  which  were 
rendered  inenicient  for  that  jMirpose, 
after  the  water  had  left  his  land,  by 
the  act  or  interi'erence  of  a  third  per- 
son.    (IliCK,  (J.  J.,  dissenting.)     lb. 

3.  A  municipal  corporation,  owning 
lands  on  a  running  stream  from  three 
to  five  miles  distant  from  the  city,  has 
no  right  to  divert  the  Avater,  to  the 
injury  of  other  riparian  proprietors, 
in  quantities  sufficient  to  supply  the 
domestic  wants  of  its  inhabitants. 
Stein  V.  Burden,  24:  Ala.  130;  Stein  v. 
Ashby,  24  Ala.  521. 

4.  A  legislative  grant  to  an  incorpo- 
rated company,  conferring  upon  them 
"the  exclusive  right  and  privilege  of 
conducting  and  bringing  water  for  the 
supply  of  the  city  for  the  terra  of  forty 
years,"  gives  them  no  right  to  divert 
the  water  of  a  running  stream,  to  the 
injury  of  riparian  proprietors,  without 
making  compensation!     lb. 

5.  The  uniform  and  uninterrupted 
diversion  of  w^ater  from  a  running 
stream,  for  a  period  of  twenty  years, 
gives  a  title  by  prescription.     lb. 

6.  But  the  use  of  the  water  for  nine 
years  confers  no  right.  Stein  v.  Ashby, 
24  Ala.  521. 

7.  A  person's  right  to  the  enjoyment 
of  a  water-privilege,  of  which  lie  is  in 
the  quiet  use  or  possession,  cannot  be 
questioned  by  one  Avho  shows  no  ad- 
verse claim.  Howard  v.  Ingersoll,  17 
Ala.  780. 

8.  In  determining  the  riparian  rights, 
in  reclaimed  lands  in  Mobile,  of  a 
proprietor  claiming  imder  a  Spanish 
grant,  confirmed  by  act  of  congress  as 
a  perfect  title,  the  lijies  of  which  ex- 
tended to  low  water-mark  at  its  date, 
the  lines  should  be  drawn  from  the 
termination  of  the  river  lines,  as  they 
existed  at  the  date  of  the  grant,  per- 
pendicularly to  the  channel  of  the 
river.  3Ias:ee  v.Doed.  Hallett  if  Walker, 
22  Ala.  699. 

9.  The  absolute  deed  of  a  riparian 
proprietor  conveys  a  right  to  the  tin- 
diminisliad  flow  of  the  stream.  Bur- 
den V.  Stein,  27  Ala.  104. 

As  to  the  remedies  of  a  riparian 
proprietor,  at  law,  see  Actiox  ox  the 
Case,  p.  369  ;  and  as  to  his  remedies 
in  equity,  see  Injunction,  p.  281. 
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ROADS,  BRIDGES,   AND   FERRIES. 

^statutory  Provisions  :  Code,  §^  1129-1210 ;  Clay's 
,      Digest,  506-515.) 

1.  To  sustain  the  proceedings  of  the 
commissioners'  court,  in  the  estabhsh- 
ment  of  a  road,  its  record  must  affir- 
matively show  a  compliance  with 
all  the  requisitions  of  the  statute. 
Comm'rs'  Court  of  Talladega  Co.  v. 
Thompson, 18  Ala.  694;io?iD'u.  Comm'rs' 
Court  of  Butler  Co.,  18  A]a."482  ;  3Iolett 
V.  Keenan,  22  Ala.  484;  Comni'rs''  Court 
of  Russell  Co.  V.  Tarver,  2.5  Ala.  480  ; 
Keenan  v.  Comni'rs^  Court  of  Dallas  Co., 
26  Ala.  568. 

2.  An  order  establishing  a  private 
road  need  not  show  that  the  road  does 
not  run  through  any  person's  planta- 
tion. Longv.  Comm'rs'  Court  of  Butler 
Co.,  18  Ala.  482. 

3.  Wlien  it  appears  that  the  owner 
of  land,  through  which  such  road 
passes,  was  present  when  the  applica- 
tion was  made,  and  that  a  jury  to 
assess  the  damages  was  appointed  at 
his  request,  and  without  objection 
from  him  to  the  jurors  appointed,  the 
appellate  court  will  presume  that  the 
jurors  were  competent.     lb. 

4.,  And  where  the  record  shows 
that  the  order  of  the  court  directed 
the  jury  to  report  on  oath  at  a  specified 
time,  and  that  they  reported  at  the 
time  appointed,  reciting  in  their  re- 
port that  they  proceeded  "after  being 
duly  sworn,"  tlie  objection  cannot  be 
raised  on  error,  that  they  were  not 
sworn.     Ih. 

5.  In  the  establishment  of  a  public 
road,  the  record  must  affirmatively 
show  that  it  lies  within  the  limits  of 
the  county.  Comm'rs'  Court  of  Talla- 
dega Co.  V.  Ihompson,  18  Ala.  694; 
Comm'rs'  Court  of  Russell  Co.  v.  Tarver, 
25  Ala.  480. 

6.  A  designation  by  the  numbers 
of  the  section,  township  and  range 
through  which  the  road  runs,  is  not 
sufficient  to  show  that  it  is  within  the 
county.  Comm'rs'  Court  of  Russell  Co. 
V.  Tarver,  25  Ala.  480. 

7.  A  recital  in  the  record,  that 
"notice  was  proven,  in  all  respects 
according  to  the  statute,  by  advertise- 
ment at  the  court-house  door  and 
three  other  public  places  in  the 
county,"  does  not  show  that  notice 
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was  given  for  the  length  of  time  pre- 
scribed bv  the  statute.  MolM  v. 
■Keenan,  22  Ala.  484. 

8.  When  the  jurors  appointed  to 
view  and  mark  out  the  road  are  also 
empanneled  to  assess  the  damages 
caused  by  it  to  persons  through  whose 
lands  it  passes,  they  must  be  sworn 
and  charged  with  a  view  to  the  assess- 
ment of  such  damages  ;  and  the  failure 
to  do  this  will  reverse  the  proceed- 
ings on  error.     lb. 

9.  An  oath,  taken  by  the  jury  ap- 
pointed to  view  and  mark  out  the 
road,  in  these  words,  "We  do  solemn- 
ly affirm  that  we  will  impartiallj^  view 
and  mark  out  said  road,  as  named  in 
said  order  to  us  directed,  to '  the  best 
of  our  skill  and  ability,"  is  not  a  sub- 
stantial compliance  with  the  requisi- 
tions of  the  statute,     lb. 

10.  The  prescribed  form  of  oath 
must  be  fully  set  out,  and  precisely 
pursued  :  a  mere  recital  in  the  return 
of  the  jury  that  they  were  "duly 
sworn  before  acting,"  is  not  Sufficient. 
Keenan  v.  Comm'rs'  Court  of  Dallas  Co., 
26  Ala.  568. 

11.  The  record  must  show  that  the 
road  was  viewed  and  jnarked  out  by 
the  jury,  "to  the  greatest  advantage  to 
the  public,  and  with  as  little  prejudice 
to  individuals  as  possible,  and  without 
partiality  or  favor  ;"  where  the  order 
of  the  court  directs  the  jury  to  view 
and  mark  out  the  best  route  for  the 
said  road,"  and, they  report  that,  "be- 
ing duly  sworn  before  acting,"  they 
"performed  the  duty  assigned  them 
in  the  order  of  the  court,  to  the  best 
of  their  ability,  without  partiality  or 
favor,"  this  is  not  a  sufficient  compli- 
ance with  the  requisitions  of  the  stat- 
ute,    lb. 

12.  A  crop,  sown  or  planted  in  an 
enclosure  after  the  court  has  ordered 
a  road  to  be  opened  through  it,  is  not 
a  "growing  crop"  within  the  protec- 
tion of  the  statute,  although  it  may  be 
growing  at  the  time  the  road  is  to  be 
cut  out.  Ihompson  v.  The  State,  20 
Ala.  54. 

,  13.  Whefi  a  person  through  whose 
lands  a  proposed  road  passes,  wishes 
to  challenge  jurors,  the  challenge  must 
be  made  before  the  jurors  are  sworn 
and  enter  on  their  duties.  Molett  v. 
Keenan,  22  Ala.  484. 

14.  To  authorize  any  one  to  be  made 
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a  part}',  on  petition,  to  procceditif^H 
had  oil  tlie  establislimeiit  of  a  road,  in 
order  tliat  lie  may  remove  them  by 
certiorari  to  an  appellate  court,  he  mutit 
have  a  private  right  as  an -individual 
proprietor,  which  he  can  vindicate  by 
suit ;  and  the  record  must  show 
his  interest.  Cresivell  ^'  Monette  v. 
Comm'rs'  Court  of  Greene  Co.,  24  Ala. 
282. 

15.  If  the  petitio'ner  shows  that  the 
road  runs  through  his  lands,  and  that 
it  was  illegally  established,  this  is 
prima  facie  sufficient,  and  the  certiorari 
should  be  granted.  Ex  parte  Keenan, 
21  Ala.  558. 

16.  A  certiorari  does  not  He,  to  re- 
view the  action  of  the  court  in  refus- 
ing to  establish  a  private  road.  Wheth- 
er a  mandamus  would  lie,  where  the 
record  shows  that  the  action  of  the 
court  was  predicated  on  the  erroneous 
supposition  that  the  petition  was 
legally  insufficient,  qucere  ?  B^-ooks  v. 
Kirbij,  19  Ala.  72. 

17.  Two  distinct  orders,  one  estab- 
lishing a  road,  and  the  other  granting 
a  ferry  license,  cannot  be  removed  by 
one  certiorari,  although  the  ferry  is  a 
part  of  the  road.  Cresswell  Sf  Monette 
V.  Com7n'rs'  Court  of  Greene  Co.,  24 
Ala.  282. 

18.  A  judgment  of  the  circuit  court, 
quashing  the  proceedings  had  in  the 
establishment  of  a  public  road,  applies 
only  to  the  proceedings  then  before  it, 
and  has  no  effect  on  an  order  subse- 
quently made  on  a  new  application* 
Thompson  v.  The  State,  20  Ala.  54. 

19.  Where  the  proceedings  of  the 
commissioners'  court,  in  the  establish- 
ment of  a  public  road,  are  removed 
by  certiorari  to  the  circuit  court,  and 
there  reversed,  judgment  for  the  costs 
cannot  be  rendered  against  the  com- 
missioners ;  but,  if  they  appeal  from 
the  circuit  to  the  supreme  court,  and 
give  security  for  the  costs  of  the  ap- 
peal, they  are  liable  for  costs  on  an 
affirmance  of  the  judgment.  Comm'rs 
Court  of  Russell  Co.  v.  Tarver,  25  Ala. 
480. 

20.  Under  the  act  of  1839,  any  per- 
son may  establish  a  private  bridge, 
but  it  must  be  limited  to  his  own  use  ; 
that  is,  the  use  of  himself  individually, 
his  family,  his  servants  and  agents, 
his  stages  and  other  property.  Har- 
rell  ^  Croft  v.  Elsicorth,  17  Ala.  576. 


21.  Tiie  grant  of  a  license  by  tho 
commisHioncrs' court, for  theestablifth- 
mcnt  of  a  toll-bridge,  must  generally 
be  governed  by  the  Barnc  principles 
that  are  applicable  to  a  franchise 
granted  by  the  State  ;  consequently, 
when  a  person  is  in  possession  of  such 
privilege  under  a  conditional  grant, 
a  third  person  cannot  qucstfon  his 
right  to  its  enjoyment  on  the  ground 
that  he  has  failed  to  'p;erform  the  con- 
dition,    lb. 

22.  The  commissioners'  court  has 
no  power  to  take  a  ferry  from  one 
who  is  in  the  enjoyment  of  it,  and 
grant  it  to  another,  on  the  petition  of 
the  latter  showing  a  vested  right  to  the 
franchise.  Lamar  v.  Comm'rs  Court  of 
Marshall  Co.,  21  Ala.  772. 

23.  The  petitioner's  remcdj^in  such 
case,  it  seems,  is  a  proceeding  in  the 
nature  of  a  quo  ivarranto.    lb. 

As  to  the  dedication  of  a  public 
highway,  see  Dedication,  }).  530. 

See,  also,  the  same  titl6  in  Part  III, 
p.  335. 

^^•^'^a--* 


SALES. 
See  Vendor  and  Purchaser. 

»~,~m^»~*^ 

SCIRE  FACIAS. 

1.  In  sci.  fa.,  at  common  law,  the 
writ  may  be  made  to  subserve  the 
double  purpose  of  writ  and  declara- 
tion ;  but  it  must  then  contain  all  the 
averments  which  are  necessary  in  a 
declaration.  Emanuel  v.  Ketchum,  21 
Ala..  257. 

2.  In  sci.  fa.  against  a  defaulting 
witness,  where  the  writ  is  made  to 
subserve  this  two-fold  purpose,  it 
must  set  out  the  subpoena,  either  ter- 
batim  or  substantialh',  and  aver  its 
service,  and  the  rendition  of  judgment 
nisi.  Emanuel  v.' Ketchum,  21  Ala. 257; 
Spence  v.  Simmons,  21  Ala.  503. 

3.  On  the  return  of  the  ^\^•it,  the 
witness  may  excuse  himself,  by  show- 
ing that  his  failure  to  attend  was  not 
-in  consequence  of  negligence  or  will- 
ful disobedience.  31aclin  v.  Wilson,  21 
Ala.  670. 

4.  When  the  bill  of  exceptions,  in 
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such  case,  states  that  the  witness  "liad 
been  duly  subpoenaed,"  it  is  not  neces- 
sary that  the  subpoena  should  be  set 
out  in  the  record,     lb. 

5.  A  final  judgment  cannot  be  ren- 
dered against  a  defaulting  .garnishee, 
until  a  sci.  fa.  on  the  judgment  nisi 
has  been  duly  executed  and  returned 
by  the  sherift'  of  the  county  in  which 
he  resides,  or  in  which  he  was  sum- 
moned. Morris  V.  Russell,  20  Ala.  351 ; 
Woodv.  Riisseli,  22  Ala.  645. 

As  to  sci.fa.  against  bail  and  corpo- 
rations, see  same  title  in  Part  I,  p.  104. 

As  to  sci.  fa.  to  revive  a  pending- 
action,  see  Action,  I,  p.  362. 

As  to  sci.  fa.  to  revive  a  jildgment, 
see  Judgment,  IX,  p.  671. 


SECURITY  FOR  COSTS. 

See  Costs,  II,  p.  507. 

Error  and  Appeal,  III,  p.  564. 


SET-OFF. 

(Statutory  Provisions  :  Code,  §§  2240-44  :  Clay's 
Digest,  338,  ^  141.) 

1.  The  right  of  set-off  did  not  exist 
at  common  law.  '  White  v.  Governor, 
18  Ala.  767. 

2.  The  statute  does  not  apply  to  a 
suit  instituted  by  the  State  against 
one  of  its  debtors,     lb. 

3.  A  garnishee  cannot  set  oft  an 
equitable  demand  against  his  indebt- 
edness to  the  defendant.  Loftin  v. 
Shackelford,  17  Ala.  455. 

4.  In  an  action  by  the  pkyee  of  a 
promissory  note,  for  the  use  of  a  bona- 
fiJe  trausferree  from  a  prior  beneficial 
holder,  the  maker  cannot  set  off  a  de- 
mand against  the  latter,  although  the 
note  was  delivered  to  him  at  the  rime 
of  execution,  and  he  was  then  the  real 
owner  of  it.     Sykes  v.  Lewis, 11  Ala.  261. 

5.  In  an  action  by  the  payee,  for 
the  use  of  his  assignee,  against  the 
maker  of  a  x^romissory  note,  the  de- 
fendant cannot  set  off  a  payment  made 
by  him,  as  surety  for  the  payee,  on  a 
note  payable  in  bank,  unless  he  shows 
that  the  payment  was  made  before 
notice  of  the  assignment.  Gildersleeve 
V.  Caraway,  19  Ala.  246. 


6.  In  an  action  on  an  account,  which 
was  assigned  before  its  creation,  and 
sued  on  in  the  name  of  the  assignor 
for  the  use  of  the  assignee,  the  defend- 
ant may  set  off  a  demand  against  the 
assignor,  acquired  before  actual  notice 
of  the  assignment.  Stewart  v.  Kirkland, 
19  Ala.  162. 

7.  An  endorsement  of  a  promissory 
note,  with  the  understanding  that  the 
endorsee  is  only  to  pay  for  it  if  he 
can  make  it  available  as  a  pet-off 
against  a  demand  held  by  a  third  per- 
son, otherwise  to  return  it  to  the  en- 
dorser, does  not  confer  on  the  endor- 
see such  a  property  in  the  note  as  will 
enable  him  to  use  it  as  a  set-off  against 
such  third  person.  McDade  v.  Mead, 
18  Ala.  214. 

8.  A  set-off,  acquired  bona  fide  by 
sthe  maker  against  the  payee  of  a 
promissory  note,  before  notice  of  its 
assignment,  is  not  defeated  by  the 
subsequent  discharge  of  the  payee  as 
a  bankrupt.  Harwell  v.  Steel,  17  Ala. 
372. 

9.  The  statute  of  limitations  may  be 
replied  to  a  set-off.     lb. 

10.  In  an  action  against  husband 
and  wife,  on  a  note  executed  by  the 
wife  dum  sola,  the  husband  ma}'  set  off 
one  half  of  the  amount  paid  by  him, 
before  suit  brought,  on  a  judgment 
rendered  against  the  plaintiff  and  the 
wife  du?n  sola  jointly ;  secus,  as  to  a 
payment  made  by  him  after  the  insti- 
tution of  the  suit.     Johnson  and  Wife  v. 

*King,  20  Ala.  270. 

11.  In  an  action  against  a  person 
individually,  he  cannot  set  ofi"  a  de- 
mand due  to  him  as  administrator  or 
guardian,  unless  he  was  charged  with 
it,  on  final  settlement  of  his  accounts, 
before  commencement  of  the  action. 
White  V.  Word,  22  Ala.  U2. 

12.  In  an  action  by  an  administrator, 
on  a  promissory  note  given  to  him 
for  the  hire  of  a  slave  belonging  to 
his  intestate's  estate,  a  judgment  ren- 
dered against  him  as  administrator, 
on  a  debt  contracted  by  his  intestate, 
is  a  good  set-off.  Crabtree  v.  Cliatt,  22 
Ala.  180. 

13.  In  an  action  by  a  guardian,  on  a 
refunding  bond,  the  defendant  maj' 
set  off  his  portion  of  rents  received 
by  the  plaintiff,  from  lands  lying  with- 
out the  limits  of  the  State,  belonging 
to    defendant  and  others  as  tenants  in 
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common.     Smith's  Executors  v.  Wiley, 
22  Ala.  396. 

14.  In  an  action  on  an  open  account, 
for  goods  sold  and  delivered,  it  was 
shown  that  defendant  gave  plaintiff, 
in  payment  of  the  account,  a  note  for 
a  larger  amount  on  a  third  person, 
agreeing  to  take  up  the  difference  in 
goods,  at  a  cash  value,  as  he  might 
want  them  ;  that  he  received  a  part  of 
the  goods  the  next  day ;  and  that 
plaintiff,  afterwards  discovering  that 
the  maker  of  the  note  was  insolvent, 
tendered  it  back  to  the  defendant,  and 
demanded  a  rescission  of  the  contract. 
Held,  that  plaintiff's  liability  for  goods 
under  this  contract,  coupled  with 
his  disaffirmance  of  the  contract,  was 
not  available  as  a  set-off.  Carriere  v. 
Ticknor,  26  Ala.  571. 

15.  The  individual  debt  of  one  part- 
ner cannot  be  set  off  against  a  part- 
nership debt.  Rossv.  Pearson,  21  Ala. 
473.  ' 

16.  In  an  action  by  one  partner  in- 
dividually, the  defendant  cannot  set 
off  a  debt  due  to  him  from  the  part- 
nership. Hoyt,  Ford  If  Robinson  v. 
Murphv,  18  Ala.  316 ;  Duramus  v.  Har- 
rison ^~ Whitman,  26  Ala.  326  ;  McKin- 
ley  V.  Winston,  19  Ala.  301. 

17.  But,  in  such  case,  the  defendant 
may  set  off  his  demand  against  the 
partnership,  on  proof  that  the  firm 
has  been  dissolved,  and  that  the  plain- 
tiff agreed  with  his  co-partner,  for 
valuable  consideration,  to  pay  all  the 
partnership  debts.  Hoyt,  Ford  If  Rob- 
inson V.  Murphy,  18  Ala.  316. 

18.  A  demand,  "not  sounding  in 
damages  merely,"  is  one  which,  when 
the  facts- upon  which  it  is  based  are 
established,    the    law  is   capable    of 

(measuring  accurately  by  a  pecuniary 
standard.  Holleyv.  Yoiwjg-e,27Ala.203 

19.  Consequently,  if  a  purchaser 
with  covenants  of  warranty  buys  in 
an  outstanding  vendor's,  lien,  at  a  price 
less  than  the  amount  of  the  purchase- 
money  with  interest,  this  demand,  if 
reasonable,  is  a  good  set-off  against 
the  note  given  for  the  purchase-money. 
lb. 

20.  In  an  action  on  a  note  given  for 
the  purchase-money  of  land,  the  de- 
fense may  be  set  up,  under  the  plea 
of  set-off,  that  the  vendor  falsely  rep- 
resented that  the  lands  were  not  sub- 
ject to  overflow,  and  that  the  tract 
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included  other  valuable  lands  outside 
of  its  boundaries.  Gibson  v.  Martjuis 
and  Wife,  29  Ala.  6C8. 

21.  A  promissory  note,  of  whicli  the 
defendant  is  the  real  owner,  although 
he  has  not  the  legal  title,  is  a  goofl 
set-off.  Hudson  If  Stokes  v.  Weir  If 
Tate,  29  Ala.  294. 

As  to  set-off  in  equity,  see  same 
title  in  Part  III,  p.  336. 


SHERIFFS. 

I.  Authority. 

II.  Deputies. 

III.  Fees. 

IV.  Liabilities. 

1.  For  Escape. 

2.  For  Failing  to  Return  or  Make 
Money  on  Fi.  Fa.     . 

3.  For  Torts. 

y.  Sureties. 

As  to   sales  under  executions,  see 
Executions,  V,  p.  635. 


I.  Authority. 

1.  A  sheriff  has  no  authority  to  sell 
land  under  execution  after  the  return 
day  has  passed.  Smith  v.  Mundy,  18 
Ala.  182. 

2.  If  he  has  made  a  levy  on  person- 
al property  while  an  execution  is  in 
force,  he  may  sell  after  the  return  day 
of  the  writ,  or  may  receive  the  money 
in  satisfaction  of  the  debt  without  a 
sale.     Evans  v.  Governor,  18  Ala.  659. 

3.  He  has  no  more  authority  to  levy 
an  execution,  which  comes  to  his 
hands  alter  the  expiration  of  his  term 
of  office,  than  any  other  private  person. 
Andress  v.  Broughton,  21  Ala.  200. 

4.  After  the  expiration  of  his  term 
of  office,  he  is  sheriff  (fe/oc^o  until  the 
appointment  of  his  successor.  Citth- 
hert  V.  Huggins,  21  Ala.  349. 

5.  An  order  of  court,  directing  the 
sheriff  to  "proceed  to  sell"'  certain 
property  in  his  hands,  taken  under 
attachment,  and  to  "pay  the  proceeds 
into  court,"  is  a  sufficient  authority  to 
him  to  make  the  sale,  without  any  pro- 
cess or  copy   of  jthe  order  from  the 
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clerk.     Millard's  Adm'rs  v.  Hall,  24 
Ala.  209. 

II.  Deputies. 


6.  A  deputy  sheriff  is  not  liable  to 
a  plaintiff  in  attachment  for  failing  to 
take  sufficient  security  on  a  replevy 
bond.     Pond  v.  Vanderveer,  17  Ala.  426. 

7.  An  action  lies  against  a  deputy 
sheriff,  in  favor  of  his  principal,  with- 
out a  previous  demand,  for  his  failure 
to  pay  over  within  a  reasonable  time 
money  collected  by  him  as  such  depu- 
ty,    l^elms  V.  Williams,  18  Ala.  650._ 

8.  The  sheriff  may  maintain  an  action 
against  the  sureties  of  his  deputy, 
without  giving  them  previous  notice 
of  the  deputy's  default ;  consequently, 
in  such  action,  evidence  of  the  depu- 
ty's ability  to  pay,  at  the  time  of  his 
leaving  the  State,  and  afterwards,  is 
not  admissible  for  the  sureties.  Mc- 
Gehee  v.  Gewin,  25  Ala.  176. 

9.  The  sureties  of  the  deputy  cfrti- 
not  discharge  themselves  from  liabili- 
ty on  their  bond,  by  giving  notice  to 
the  sheriff  that  they  will  be  no  longer 
bound.     lb. 

10.  On  the  deputy's  failure  to  ac- 
count for  moneys  collected  by  him 
under  an  execution  which  the  sheriff 
has  previously  paid  to  the  plaintiff, 
the  sureties  are  liable,  since  no  one 
but  the  defendant  in  execution  can 
take  advantage  of  the  payment  by  the 
sheriff.     lb. 

11.  The  deputy  having  "proposed 
to  pay"  the  money  to  his  principal, 
the  latter  "told  him  that  he  would  see 
the  persons  to  whom  it  was  going, 
and  that  he  could  pay  it  to  them." 
Held,  that  this  did  not  amount  to  a 
legal  tender  of  the  money  to  the  prin- 
cipal, but  was  a  direction  to  the  depu- 
ty to  pay  it  to  the  persons  entitled  to 
receive  it.     lb. 

12.  The  sureties  of  a  deputy  sheriff 
are  not  liable  for  his  failure  to  pay 
over  money  collected  under  execution 
.  after  the  day  on  which  it  is  on  its  face 
returnable,  although  made  returnable 
at  a  day  anterior  to  that  at  which  it 
■sliould  have  been  made  returnable. 
(Dargan,  C.  J.,  dissenting.)  Forward 
v.Marsk,lHA\&.64.5. 


a  sheriff  is  entitled,  when  a  sale  of 
property  levied  on  is  stayed,  become 
a  part  of  the  costs  of  the  case,  and 
may  be  taxed  as  such  by  the  clerk,  in 
an  execution  subsequently  issued, 
without  motion  to  the  court,  or  notice 
to  the  defendant.  Barron  'v.  Tart,  18 
Ala.  668.  (Overruling  Oswitchee  Co.  v. 
Hope  ^  Co.,  5  Ala.  629.) 

14.  The  repeal  of  the  act  of  1812  by 
the  act  of  1843,  so  far  as  relates  to 
the  sheriff's  commissions  where  a  sale 
is  stayed  by  process  of  law,  does  not 
deprive  him  of  the  right  to  commis- 
sions to  which  he  had  become  entitled 
before  the  repeal  of  the  former  act, 
although  they  were  not  collected  at 
the  time  of  its  repeal.     lb. 

15.  Under  the  Code,  {^  3042,  3047,) 
a  sheriff  cannot  be  entitled,  in  any 
case,  to  a  fee  "for  levying  Ji.  fa.  and 
making  money  thereon,"  and  to  anoth- 
er fee,  under  the  same  execution,  "for 
levying^. /a.  when  sale  is  stayed  after 
lev}^  by  a  restraining  order."  Where 
the  restraining  order  stays  the  sale  of 
only  a  portion  of  the  property  levied 
on,  and  leaves  the  sheriff  free  to  sell 
the  residue,  he  is  not  entitled  to  a  fee 
of  "one  per  cent,  on  the  amount  of 
the  judgment"  ;  and  if,  after  levy,  the 
sale  of  a  portion  of  the  property  is 
prevented  by  injunction,  he  is  not  en- 
titled to  any  fee  or  commission  from 
complainant  in  the  injunction  suit. 
31astin  v.  Cullom  ^  Co.,  28  Ala.  670. 

16.  In  a  proceeding  before  the  pro- 
bate court,  the  sheriff  is  not  entitled 
to  any  fee  for  "entering  and  returning 
notices,"  nor  for  "entering  subpcenas." 
Rainer  v.  McElroy,  20  Ala.  347. 

17.  If  a  sheriff  retains  more  than 
his  lawful  fees,  out  of  money  collected 
under  execution,  when  the  whole 
amount  collected  is  not  more  than 
enough  to  satisfy  the  debt  and  lawful 
costs,  he  is  liable  to  the  plaintiff,  but 
not  to  the  defendant,  for  the  excess  ; 
and  this,  notwithstanding  the  defend- 
ant afterwards  pays  the  balance  due 
on  the  execution,  including  this  excess. 
ChenauWs  Adm'rs  v.  Walker,  22  Ala. 
275. 


III.  Fees 


IV.  Liabilities. 
1.  For  Escape. 


13. 


The  half-commissions  to  which  '      18.  In  an  action  for  an  alleged  es- 
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cape  of  a  debtor  in  custody  under  a 
ca.  sa.,  an  averment  in  the  declaration 
that  the  capias  was  "marked  and  en- 
dorsed for  bail,"  is  snfficicnt  to  sliow 
that  the  process  required  the  sheriff 
to  hold  the  defendant  to  bail.  Hutch- 
isson  V.  Governor,  23  Ala.  809. 

19.  In  debt  on  a  prison-bounds 
bond,  assigning  breaches,  it  is  a  good 
plea  in  bar,  that  the  prisoner  surren- 
dered himself  to  the  jailor,  within 
sixty  days  from  the  date  of  the  bond, 
without  having  committed  an  escape 
in  the  meantime.  Harlan  v.  Thompson, 
20  Ala.  94. 

2.  For  Failing  to  Return  or  Make 
Money  on  Ft.  Fa. 

20.  An  action  on  a  sheriff's  ,'official 
bond,  payable  to  the  governor  for  the 
time  being  and  his  successors  in  office, 
cannot  be  maintained  in  the  name  of 
the  payee  individually.  Bagby  v.  Ba- 
ker,18  Ala.  653. 

21.  The  act  of  1819,  imposing  a 
penalty  on  sheriffs  for  failing  to  re- 
turn executions,  is  repealed  by  the 
act  of  1848  ;  consequently,  since  the 
passage  of  the  latter  act,  the  penalty 
imposed  by  the  former,  though  incur- 
red before  its  repeal,  cannot  be  re- 
covered. Broughton  v.  Branch  Bank 
at  Mobile,  17  Ala.  828;  Williams  v. 
McCurdy  ^  Aldrick,  22  Ala. '696. 

22.  The  act  of  1848  repeals  the  act 
of  1845,  and  requires  three  days  no- 
tice of  a  motion  for  a  summary  judg- 
ment.   Huggins  V.  Powell,  19  Ala.  129. 

23.  Under  the  act  of  1848,  the  pen- 
alty is  twenty  per  cent,  on  the  amount 
of  the  execution.    lb. 

24.  The  act  of  1848  does  not  repeal 
the  act  of  1840,  "to  regulate  the  mode 
of  collecting  costs  accruing  in  the  su- 
preme court."  Huggins  v.  'Ball,  19  Ala. 
587. 

25.  In  an  action  against  a  sheriff,  for 
failing  to  return  or  make  the  money 
on  an  execution,  the  amount  of  the 
execution  is  the  measure  of  damages, 
although  the  defendant  therein  may 
continue  entirely  solvent.  Evans  v. 
Governor,  18  Ala.  659. 

26.  The  plaintiff's  failure  to  enforce 
satisfaction  of  his  execution  out  of  the 
defendant,  when  he  might  have  done 
so,  does  not  impair  his  remedy  against 
the  sheriff  for  a  previous  default,    lb. 


27.  If  the  sheriff  levies  an  execution 
on  the  plaintiffs  own  property,  and 
the  plaintiff  releases  the  levy,  this 
docs  not  discharge  the  sheriff  from 
liability  for  not  making  the  money  out 
of  property  really  belonging  to  tho- 
defendant.    Foe  v.  Dorrah,  20  Ala.  288. 

28.  Nor  is  the  sheriff  necessarily 
discharged  from  liability,  because  tho 
plaintiff  released  a  levy  on  property 
to  which  a  statutory  claim  was  inter- 
posed by  a  third  person.     lb. 

29.  In  an  attachment  case,  the  at- 
tached property  having  been  sold 
under  an  order  of  court,  if  the  sheriff 
pays  over  the  proceeds  of  sale  to  the 
defendant  in  attachment,  after  a  final 
judgment  in  his  favor,  and  before  the 
suing  out  of  an  appeal  or  writ  of  er- 
ror, this  discharges  him  from  liability 
to  the  plaintiff  in  attachment,  although 
the  latter  afterwards  procures  a  re- 
versal of  the  judgment  on  error,  and 
ultimately  obtains  a  judgment  in  his 
favor.     Sherrod  V.  Davis,  11  Ala.  312. 

30.  If  a  sheriff  sells  land  under  ex- 
ecution, and  executes  a  deed  to  the 
purchaser  before  he  has  received  the 
purchase-money,  he  is  liable  to  the 
plaintiff,  and  not  to  the  defendant  in 
execution,  for  failing  to  collect  it. 
Moore  v.  Barclay,  18  Ala.  672. 

31.  A  sheriff  cannot  be  held  liable 
for  failing  to  make  the  money  en  an 
execution,  if  the  defendant  had  no 
property  in  his  possession  while  the 
writ  was  in  the  sheriff's  hands,  unless 
it  is  shown  that  he  owned  property 
which  might  have  been  levied  on,  and 
of  which  the  sheriff  had.  notice  ;  but, 
if  the  sheriff  returns  an  execution  un- 
satisfied, without  resorting  to  the  steps 
necessary  to  protect  himself  from  lia- 
bility, when  the  defendant  had  prop- 
erty in  his  possession,  he  assumes  the 
onus  of  proving  that  the  property  was 
not  subject  to  the  execution.  Governor 
V.  Campbell,  17  Ala.  566. 

32.  What  constitutes  due  diligence 
on  the  part  of  the  sheriff,  is  a  mixed 
question  of  law  and  fact,  and  depends 
materially  on  the  circumstances  of 
each  particular  case.  Whitsett.  Gar- 
ner 4'  Co.  V.  Slater,  23  Ala.  626. 

33.  Where  he  receives  an  execu- 
tion against  a  resident  citizen  of  hia 
county,  who  is  in  the  open  possession 
of  personal  property  suflicient  to  sat- 
isfy it,  and  makes  no  effort,  for  thirty 
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days  after  its  reception,  either  to  levy 
it,  or  to  give  the  plaintiff  notice  of  any 
real  doubts  lie  may  entertain  as  to  the 
liaoility  of  tlie  property,  he  is  guilty 
of  a  want  of  due  diligence.     lb. 

34.  When  a  sheriff  is  ruled  for  fail- 
ing to  make  the  money  on  an  execu- 
tion, the  plaintiff  may  show  that  the 
defendant  in  execution,  "prior  to  the 
day  on  which  the  execution  came  to 

i  tlie  sheriff's  hands,  was  in  possession 
of  a  house,  as  of  his  own  property, 
claiming  ownership  thereof,  and  con- 
tinued in  possession  until  after  the 
return  day  of  the  writ."     lb. 

35.  The  sheriff  cannot  adduce  evi- 
dence of  "general  neighborhood  ru- 
mor," to  the  effect  that  certain  slaves, 
in  the  possession  of  the  defendant  in 
execution,  were  the  separate  property 
of  his  wife.     lb. 

36.  A  sheriff  may,  by  leave  of  the 
court,  amend  his  return  on  an  execu- 
tion, pending  a  motion  against  him 
for  failing  to  pay  over  the  money  col- 
lected on  it.  Niolin  v.  Hamner,  22 
Ala.  578. 

37.  If  he  takes  the  note  of  a  third 
person  in  settlement  of  an  execution 
debt,  and  then  returns  the  execution 
satisfied,  the  plaintiff  may  have  the 
return  set  aside  ;  but  the  sheriff  him- 
self is  bound  by  it,  and  can  neither 
amend  nor  set  it  aside.  Holt  v.  Robin- 
son, 21  Ala.  106. 

38.  When  a  sheriff  is  ruled,  for  fail- 
ing to  make  the  money  on   an  execu- 

.  tion,  which  he  had  levied  on  certain 
negroes  as  the  property  of  the  defend- 
ant therein,  he  may  repel  the  presump- 
tion arising  from  his  return,  by  show- 
ing that  the  negroes  were  free,  and 
were  discharged  as  such  under  a  writ 
of  habeas  corpus.  Union  Bank  of  Ten- 
nessee V.  henkam,  23  Ala.  143. 

39.  In  an  action  against  a  sheriff, 
for  failing  to  collect  and  pay  over 
militia  fines,  the  declaration  must  set 
forth  the  names  of  the  persons  against 
whom  the  fines  were  assessed,  with 
the  amounts  of  the  several  fines,  as 
stated  in  the  certificate  of  the  presi- 
dent of  the  court-martial.  Chapman 
V.  Weaver,  19  Ala.  626. 

3.  For  Torts. 

40.  If  a  sheriff  wrongfully  releases 
and  abandons   property   taken  under 


attachment,  he  is  guilty  of  a  malfeas- 
ance for  which  an  action  will  lie  in 
favor  of  the  plaintiff.  Griffin  v.  Isbell, 
17  Ala.  184. 

41.  If  he  levies  an  attachment,  at 
the  suit  of  a  landlord,  on  the  tenant's 
crop,  and  suffers  the  tenant  to  retain 
and  dispose  of  it,  this  does  not  render 
him  liable  in  trover  to  an  under-ten- 
ant, for  a  subsequent  seizure  and  sale 
of  the  crop  raised  by  such  under-ten- 
ant.    Givens  v.  Easley,  17  Ala.  385. 

42.  If  he  levies  an  execution  which 
comes  to  his  hands  after  the  expira- 
tion of  his  term  of  office,  and  sells 
property  under  it,  he  is  liable  in  tres- 
pass or  trover  ;  and  the  fact  that  the 
defendant  requested  a  postponement 
of  the  sale,  and  asked  the  sheriff  not 
to  pay  over  the  proceeds  to  the  plain- 
tiff, does  not  amount  to  a  waiver  of 
the  tort,  when  it  is  not  shown  that  he 
was  aware  of  the  sheriff's  want  of  au- 
thority. Andress  v.  Broughton,  21  Ala. 
200. 

43.  If  he  sells  the  entire  property 
in  goods,  owned  by  two  jointly,  under 
an  execution  against  one  of  them,  this 
renders  him  liable  as  a  trespasser  ab 
initio  ;  and  if  he  has  received  the  pro- 
ceeds of  sale,  the  owner  may  waive 
the  tort,  and  bring  assumpsit  for  the 
money.  Smyth  v.  Tankersley,  20  Ala. 
212. 

44.  A  sheriff,  having  a  valid  execu- 
tion in  his  hands,  must  be  served 
with  a  written  order  from  competent 
authority,  requiring  him  to  suspend 
all  action  under  it,  before  he  can  be 
held  liable  for  obeying  its  mandate. 
Payne  v.  Governor,  18  Ala.  320. 

45.  He  is  bound  to  pursue  the  man- 
date of  an  execution,  imless  otherwise 
instructed  by  the  plaintiff,  his  attor- 
ney, or  some  one  having  an  interest 
admitted  by  the  plaintiff :  as  against 
him,  an  agreement  between  plaintiff 
in  execution  and  a  statutory  claimant, 
to  the  effect  that  a  judgment  of  con- 
demnation should  be  rendered  for  tlie 
agreed  value  of  the  property,  and  that 
the  claimant  should  have  the  property 
on  payment  of  this  value,  does  pot 
render  void  an  alias  fi.  fa.  Patton  V. 
Hamner,  28  Ala.  618. 

46.  The  act  of  a  sheriff,  in  taking 
the  defendant'sproperty  under  a  valid 
attachment,  cannot  be  converted  into 
a  tort,  as  against  a  prior   fraudulent 
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grantee  of  the  defendant,  by  the  Buh- 
sequent  dismissal  of  the  attachment 
suit ;  nor  is  he  guilty  of  a  tortious 
conversion  of  the  property,  when  it  is 
taken  out  of  his  hands  by  his  succes- 
sor in  office,  under  another  attachment, 
issued  by  the  plaintiff  on  the  same 
debt,  immediately  after  the  dismissal 
of  the  first ;  consequently,  both  at- 
tachments, with  their  levies,  would 
be  competent  evidence  for  him,  when 
sued  in  trover.  Houseman  v.  Stewart, 
28  Ala.  684. 

47.  When  a  sheriff  justifies  under 
mesne  process,  after  the  time  appoint- 
ed for  its  return,  he  must  either  aver 
its  return,  or  show  some  legal  excuse 
for  the  failure  to  return  it.  Kirlcsey  v. 
Dubose,  19  Ala.  43. 

48.  An  execution,  in  the  name  of 
^'Henry  W.  Collier,  use  of  officers  of 
coiirt,"  issued  by  a  court  of  competent 
jurisdiction,  furnishes  a  protection  to 
the  officer  levying  it.  McElhmiey  v. 
Fiynn,  23  Ala.  819. 

Y.  Sureties. 

49.  When  a  motion  is  made  for  a 
summary  judgment  against  the  sup- 
posed sureties  of  a  sheriff,  the  parties 
sought  to  be  charged  may  contest  the 
fact  of  their  suretyship,  and  introduce 
evidence  to  show  that,  at  the  time  of 
the  default,  they  Avere  not  his  sureties. 
Dixon  V.  Caskey,  18  Ala.  97. 

50.  The  sureties  of  a  sheriff  are  not 
liable  for  his  failure  to  return  an  exe- 
cution, the  return  day  of  which  had 
not  elapsed  when,  on  account  of  the 
sherifPs  failure  or  refusal  to  give  a 
new  bond,  the  office  was  declared 
vacant" by  an  order  of  the  county-court 
judge,     lb. 

51.  Nor  are  they  liable  for  money 
received  by  him  on  an  execution 
which  came  to  his  hands  after  the  ex- 
piration of  his  terra  of  office,  but  be- 
fore the  appointment  of  his  successor, 
notwithstanding  the  execution  was 
issued  on  a  forfeited  forthcoming 
bond,  which  had  been  taken  under  a 
previous  valid  levy.  Cuthbert  v.  Hug- 
gins,  21  Ala.  349. 

52.  Nor  are  they  liable  for  his  fail- 
ure to  pay  over  money,  arising  from 
the  sale  of  atta^ched  propertj',  when 
the  sale  was  made  without  an  order 
of  court,  by  agreement  between  the 


plaintiff  and  defendant  in  attachment. 
Governor  v.  Perrine,  23  Ala.  807. 

53.  ]>ut  they  arc  liable  for  his  fail- 
ure to  pay  over  money  coIiect<;d  \>y 
him,  without  a  sale,  after  the  return 
day  of  an  execution  which  he  had 
levied  while  in  force.  Evans  v.  Gover- 
nor, 18  AFa.  659. 


SLANDER. 

See  Libel  and  Slander,  p.  687. 
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SLAVES,  AND  FREE  NEGROES. 

'  I.  Capacity,  and  Incapacity. 
IL  Emancipation. 

III.  Fugitives,  and  Runaways. 

IV.  Suits  for  Freedom. 

V.  Other  Matters. 


I.  Capacity,  and  Incapacity. 

1.  A  slave  may  act  as  the  agent  of 
his  owner  or  hirer.  Stanley  v.  Nelson, 
28  Ala.  514 ;  Powell  v.  The  State,  27 
Ala.  51. 

2.  If  a  slave,  while  permitted  by 
his  owner  or  hirer  to  go  at  large,  con- 
trary to  the  provisions  of  the  act  of 
1805,  and  to  act  as  a  freeman,  makes 
a  contract  for  the  hire  of  another 
slave  to  work  with  him,  a  note  for  the 
hire,  given  by  a  white  man,  is  void. 
Stanley  v.  Nelson,  28  Ala.  514. 

3.  If  such  slave  appropriates  the 
proceeds  of  his  labor,  with  the  consent 
of  his  owner  or  hirer,  to  the  payment 
of  a  debt,  the  owner  or  hirer  cannot 
afterwards  reclaim  them  ;  and,  a  for- 
tiori, a  third  person  cannot  afterwards 
claim  to  have  such  proceeds  applied 
in  payment  of  a  liability  incurred  by 
him  for  the  slave.     lb. 

4.  The  declarations  of  an  old  female 
slave,  who  lived  at  the  same  house 
with  her  grand  children,  respecting 
her  possession  of  them,  are  not  ad- 
missible evidence  on  the  question  of 
ownership,  since  (other  reasons  aside) 
she  cannot  have  such  possession  as 
will  authorize  their  admission.  Row- 
an V.  Hutchisson,  27  Ala.  328. 

5.  A  slave's  confession,  made  in  the 
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presence  of  his  master,  that  he  has  re- 
ceived from  another  slave  stolen  money 
belonging  to  a  third  person,  involves 
no  charge  against  the  master,  and  calls 
for  no  reply  from  him  ;  consequently, 
the  master's  silence  cannot  be  con- 
strued into  an  admission  on  his  part 
of  the  facts  to  which  the  confession 
relates.     Jelks  v.  McRae,  25  Ala.  440. 

6.  In  an  action  by  the  owner  of  a 
slave,  to  recover  money  which  the 
slave,  on  being  detected  in  stealing 
money  from  the  defendant's  store,  had 
paid  to  him,  the  slave's  confession,  at 
the  time  of  the  payment,  to  the  effect 
that  he  had  stolen  other  goods  from 
the  defendant  equal  in  value  to  the 
money  paid,  is  competent  evidence 
for  the  defendant,  as  a  part  of  the 
res  gestcE,  to  show  the  character  of  the 
payment  and  the  circumstances  under 
which  it  was  made.  Jones  v.  Nird- 
linger,  20  Ala.  488. 

7.  A  slave  cannot  be  bound  by  an 
estoppel,  nor  can  he  claim  the  benefit 
of  an  estoppel  against  another  person. 
Bentleij  v.  Cleaveland,  22  Ala.  814. 

8.  Slaves  cannot  contract  marriage, 
nor  does  their  cohabitation  confer  any 
legal  rights  on  their  children.  Ma- 
linda  v.  Gardner,  24  Ala.  719. 

9.  The  property  of  a  free  negro, 
who  dies  intestate,  escheats  to  the 
State,  when  there  are  no  persons  who 
can  claim  as  his  heirs-at-law ;  and  if 
the  State  afterwards  relinquishes  by 
statute  all  its  rights  to  the  intestate's 
children,  by  two  female  slaves  with 
whom  he  cohabited,  neither  set  of 
children  is  in  a  condition  to  insist  on 
the  necessity  of  an  inquisition  to  vest 
title  in  the  State.     lb. 

10.  A  slave,  who  was  emancipated 
prior  to  the  passage  of  the  act  of  1834, 
may  hold  lands  in  this  State.  Tannis 
V.  Doe  d.  St.  Cyre,  21  Ala.  449. 

11.  Prior  to  the  passage  of  the  act 
of  1832,  a  free  negro  might  inherit 
lands  in  this  State.  Whether  he  can 
inherit,  where  the  descent  was  cast 
upon  him  subsequent  to  the  passage 
of  that  act,  and  he  was  not  a  resident 
of  the  State,  on  the  1st  February,  1832, 
qucBre  ?     lb. 

12.  A  free  negro,  who  was  an  inhabi- 
tant of  Florida  at  the  time  of  its  ces- 
sion to  the  United  States,  lost  the 
character  of  an  alien  by  the  operation 
of  the  treaty  of  cession,  and  would  be 


entitled  to  take  lands  by  descent  in 
the  United  States,  if  not  incapacited 
by  the  laws  of  the  State  in  which  the 
lands  were  located.    lb. 

As  to  the  capacity  of  a  slave  to  take 
a  bequest  for  his  benefit,  see  Legacy 
AND  Devise,  III,  3,  p.  188. 

II.  Emancipation. 

13.  Aside  from  all  statutory  prohi- 
bition, the  right  of  manumission  is  de- 
ducible  not  only  from  the  master's 
absolute  property  in  his  slave  as  a 
chattel,  but  from  analogous  rules  ap- 
plicable to  slavery  as  it  has  obtained 
in  every  civilized  country.  Atvrood's 
Heirs  V.  Beck,  21  Ala.  590. 

14.  In  this  State,  there  is  no  consti- 
tutional or  statutory  prohibition  or 
restriction  upon  the  right  of  the  owner 
to  remove  his  slaves  to  a  non-slave- 
holding  State,  by  himself,  his  agent, 
or  his  personal  representative  ;  but 
the  constitutional  and  statutory  pro- 
visions, respecting  emancipation,  pro- 
hibit emancipation  in  this  State  in 
any  other  mode  than  that  prescribed 
by  the  Statute,     lb. 

15.  The  constitutional  delegation  of 
authority  to  the  legislature,  "to  pass 
laws  to  permit  the  owners  of  slaves  to 
emancipate  them,"  is  not  equivalent 
to  a  positive  inhibition  of  the  owner's 
right  to  emancipate  them  in  any  other 
mode  thaji  that  prescribed  by  the  leg- 
islature. Prater's  Adm'r  v.  Darby,  24 
Ala.  496.  (Overruling  Trotter  v.  Block- 
er and  Wife,  6  Porter,  269.) 

16.  Where  the  owner  of  certain 
slaves,  being  about  to  carry  them  to 
Illinois  for  the  purpose  of  emancipa- 
ting them,  conveyed  them  by  absolute 
bill  of  sale  to  another,  and  took  from 
him,  at  the  same  time,  a  bond  condition- 
ed that  he  should  emancipate  them 
when  reasonable  compensation  had 
been  made  to  him  for  his  trouble  and 
expenses  with  them, — held,  that  the 
bond  was  not  void,  inasmuch  as  there 
was  nothing  on  its  face  requiring  the 
emancipation  of  the  slaves  in  this 
State.     lb. 

17.  Slaves,  which  have  escheated 
to  the  State,  may  be  emancipated  by 
act  of  the  legislature  ;  and  the  validity 
6f  the  act  can  only  be  questioned  by  one 
who  shows  a  riglit  of  property  in  him- 
self.   Malinda  v.  Gardner,  24  Ala.  719. 
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18.  A  slave,  voluntarily  manumitted, 
is  liable  to  his  master's  antecedent 
debts  ;  but  a  child,  born  in  a  non- 
slaveholding  State,  is  free,  although 
its  motlier  might,  on  her  return  to  this 
State,  be  subject  to  the  debts  of  her 
former  owner.  Union  Ban/c  of  Tennes- 
see V.  Benkam,  23  Ala.  143. 

As  to  the  emancipation  of  slaves  by 
will,  see  Legacy  anb  Devise,  III,  3,  p. 
188. 

III.  Fugitives,  and  Runaways. 

19.  Children,  born  in  this  State,  of 
a  negro  woman  who  is  a  fugitive  slave, 
are  not  fugitive  slaves,  or  slaves  which 
have  escaped  from  service  in  another 
State,  within  the  meaning  of  the  Fede- 
ral constitution  and  of  the  act  of  con- 
gress of  1793.  Fields  v.  Walker,  23 
Ala.  155. 

20.  Where  the  claimant  of  fugitive 
slaves  institutes  proceedings  for  their 
recovery,  and  obtains  the  certificate 
of  the  justices  in  his  favor,  the  pro- 
ceedings only  affect  those  persons 
who  are  arrested  and  brought  before 
the  justices  ;  and  although  the  certifi- 
cate declares  that  certain  other  per- 
sons, children  of  one  of  the  females, 
are  also  slaves,  and  owe  service  to 
the  claimant,  the  sentence  is  a  nullity 
as  to  them.     lb. 

21.  A  person  who  apprehends  a 
runaway  slave,  and  carries  him  before 
a  justice  of  the  peace,  becomes  there- 
upon entitled  to  the  statutory  reward. 
Drew  V.  Ricks,  17  Ala.  25. 

22.  In  an  action  against  the  owner, 
to  recover  the  statutory  reward  for 
the  apprehension  of  a  runaway  slave, 
it  is  not  necessary  to  prove  a  previous 
demand.     lb. 

23.  If  a  slave  runs  away  during  the 
term  for  which  he  is  hired,  and  is  ap- 
prehended and  committed  to  jail  as  a 
runaway,  it  is  the  duty  of  the  hirer  to 
pay  the  necessary  jail  fees  ;  and  on 
his  refusal  to  do  so,  the  owner  may 
pay  them  at  the  expiration  of  the 
term,  and  thereby  acquire  a  cause  of 
action  against  the  hirer.  Walker  and 
Wifev.  Smith,  28  Ala.  569. 

IV.  Suits  for  Freedom, 

24.  As  between  master  and  slave, 
the  question  of  freedom  nel  non  can 


only  be  tried  in  the  manner  prescribed 

by  the  statute.  Field  v.  Walker,  17 
Aia.  80  ;  Union  Bank  of  Tenneisee  v. 
Benham,  23  Ala.  143. 

25.  But,  when  the  sheriflf  levies  an 
execution  on  negroes  as  the  property 
of  the  defendant  therein,  they  may 
try  the  question  of  their  freedom,  as 
between  them  and  the  sheriff,  by  pe- 
tition for  habeas  corpus.  Union  Bank 
of  Tennessee  v.  Beriham,  23  Ala.  143. 

26.  The  statute  does  not  impose  on 
the  sheriff  the  duty  of  detaining  the 
plaintiff  in  a  suit  for  freedom,  when 
out  of  the  possession  of  the  person 
claiming  him  as  a  slave,  to  be  forth- 
coming to  abide  the  sentence  of  the 
court ;  nor  can  the  plaintiff's  sureties, 
by  surrendering  him  to  the  sheriff, 
discharge  themselves  from  their  bond. 
Jones  V.  Covey,  26  Ala.  464. 

27.  But,  if  the  sheriff  receives  him, 
when  thus  surrendered  by  his  sure- 
ties, and  commits  him  to  jail,  neither 
he  nor  his  deputy  can  recover  against 
the  sureties  for  board  furnished  tb 
their  principal.     lb. 

V.  Other  Matters. 

28.  In  this  State,  the  presumption 
of  slavery  arises  from  color  indicating 
African  descent.  Field  v.  Walker,  17 
Ala.  80 ;  Bectonv.  Ferguson,  22  Ala.  599. 

29.  But  this  presumption  may  be 
rebutted  otherwise  than  by  proof  of 
emancipation.  Becton  v.  Ferguson,  22 
Ala.  599. 

30.  No  person  has  a  right  to  chas- 
tise a  slave  belonging  to  another, 
without  the  owner's  consent,  unless 
he  acts  under  statutory  authority. 
Townsend  v.  Jeffries'  Adm'r,  24  Ala.  329. 

As  to  contracts  of  hiring,  and  the 
respective  rights,  duties  and  liabili- 
ties arising  from  that  contract,  see 
Bailment,  V,  p.  428. 

As  to  the  respective  rights  and  du- 
ties of  master  and  slave,  the  importa- 
tion of  slaves,  offenses  by,  against,  and 
relative  to  slaves,  the  trial  of  slaves, 
and  the  rules  of  evidence  on  their 
trial,  see  same  title  in  Part  I,  p.  105. 


SPANISH   TITLES. 
See  Land  Laws,  IV,  p.  682. 
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STATUTES. 

I.  Construction. 

II.  Pleading,  and  Proof. 

As  to  the  validity  of  statutes,  see 
Constitutional  Law. 


I.  Construction. 

1.  General  rules  of  construction  and 
interpretation  cited  from  Heydon's 
case,  3  Co.  Rep.  8.  Huffman  v.  The 
State,  29  Ala.  40. 

2.  The  meaning  and  intention  of  a 
statute  or  ordinance  must  be  gathered 
by  the  courts  from  the  law  itself,  and 
not  from  the  contemporaneous  dec- 
larations of  the  individual  law-makers. 
Barnes  v.  Mayor  of  Mobile,  19  Ala.  707. 

3.  The  words  of  a  statute  are  to  be 
understood  in  their  popular  significa- 
tion, when  nothing  to  the  contrary 
appears  on  its  face.  Mayor  of  We- 
tumpka  V.  Winter,  29  Ala.  651. 

4.  Ordinarily,  when  a  word  is~used 
which  has  two  significations,  it  should 
receive  that  meaning  which  is  gener- 
ally given  to  it  in  the  community  ;  but 
this  rule  of  construction  must  yield 
when  it  contravenes  the  manifest  in- 
tvintion  of  the  legislature.  Favers  v. 
Glass,  22  Ala.  621.  . 

5.  Words  which  have  obtained  a 
fixed  and  definite  meaning  at  common 
law,  in  reference  to  a  particular  sub- 
ject, are  presumed  to  be  used  in  a 
statu]te,  relating  to  the  same  subject, 
in  their  common-law  sense.  Ex  parte 
Vincent,  26  Ala.  145. 

6.  Words  are  presumed  to  be  used 
in  their  proper  signification,  unless 
the  contrary  in  some  way  appears. 
Thurman  v.  The  State,  18  Ala.  276. 

7.  A  literal  interpretation  will  not 
be  adopted,  when  it  would  defeat  the 
purposes  of  a  statute,  if  any  other 
reasonable  construction  can  be  given 
to  the  words.  Thompson  v.  The  State, 
20  Ala.  54. 

8.  The  words  "it  shall  be  lawful," 
when  used  in  a  statute,  are  mandatory 
and  imperative,  whenever  either  the 
public  or  an  individual  has  a  right  in 
the  exercise  of  the  powers  conferred. 
larvcr  v.  Comm'rs'  Court  of  Tallapoosa 
Co.,  17  Ala.  527. 


9.  The  provision  in  the  act  of  1839, 
requiring  the  county-court  judge  to 
hold  a  special  term  for  the  trial  of  a 
defaulting  tax  collector,  is  directory 
merely,  and  does  not  prohibit  the 
judge  from  proceeding  in  the  pre- 
scribed mode  after  the  expiration  of 
the  twenty  days.  Boring  v.  Williams, 
17  Ala.  510. 

10.  When  a  statute  specifies  the 
time  within  which  a  public  officer  is 
to  perform  an  official  act  regarding 
the  rights  of  others,  it  is  merely  direc- 
tory as  to  the  time  within  which  the 
act  is  to  be  done,  unless  the  nature  of 
the  act,  or  the  phraseology  of  the 
statute,  shows  that  the  designation  of 
the  time  was  intended  as  a  limitation 
on  the  powe'r  of  the  officer  ;  and  a 
fortiori,  this  rule  applies  to  public  in- 
terests. Walker  v.  Cliapman,  22  Ala. 
116. 

11.  The  proviso  to  the  act  of  1819, 
relative  to  the  alternation  of  the  cir- 
cuit judges,  is  merely  directory. 
Spradling  fy  Thomas  v.  State,  17  Ala. 
440.  (Changed  by  statute. — Session 
Acts  1855-6,  p.  29.) 

12.  The  word  "may,"  when  used  in 
a  statute,  will  be  held  mandatory  and 
imperative,  for  the  purpose  of  sus- 
taining and  enforcing  rights,  but  not 
for  the  i)urpose  of  creating  a  right,  or 
determining  its  character.  Per  Walk- 
er, J. ;  Rice,  C.  J.,  holding,  that  a  per- 
missive word  should  be  considered 
peremptory,  when  used  to  clothe  a 
public  officer  with  po\ter  to  do  an 
act  which  ought  to  be  done  for  the 
sake  of  public  justice,  or  which  con- 
cerns either  the  public  interests  or 
the  rights  of  third  persons.  Ex  parte 
Banks,  28  Ala.  28. 

13.  The  provision  in  the  act  of  1850, 
relative  to  the  settlement  of  the  affairs 
of  the  Planters'  and  Merchants'  Bank 
of  Mobile,  which  required  the  trustees 
to  sell  the  remaining  assets  "within 
thirty  days  from  the  first  Monday  in 
November  next,"  is  merely  directory, 
and  does  not  invalidate  a  sale  made 
by  them  after^thjc  expiration  of  that 
time.  Sava9:e  ^  Darrington  v.  iValshe 
fy  Emanuel,  26  Ala.  61 9. 

14.  Where  a  statute  affects  a  com- 
munity, and  requires,  as  a  condition 
to  its  validity,  that  something  phould 
be  done  before  it  goes  into  operation, 
the  act  has  no  force  or  efi'ect  until  the 
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performance  of  the  tliinf^  required  to 
be  done  ;  but,  wliere  a  statute  aflcotH 
only  one  or  more  designated  persons, 
either  natural  or  artificial,  those  in- 
terested in  its  object  may  dispense 
with  a  preliminary  of  this  character, 
and  claim  the  benefit  of  its  provisions 
without  requiring  the  performance  of 
the  condition,     lb. 

15.  A  clause  of  reference  in  a  stat- 
ute embraces  only  the  general  powers 
and  provisions  of  the  statute  referred 
to,  and  not  its  special  and  particular 
clauses.  Ex  parte  Greene  ^  Graham,  29 
Ala.  52. 

16.  Such  a  clause,  when  used  in  a 
statute  creating  a  court,  and  prescrib- 
ing the  jurisdiction  and  powers  of  its 
officers,  confers  upon  its  ministerial 
oflficers  only  the  general  powers  of  the 
other  officers  referred  to,  and  does 
not  embrace  such  powers  as  are 
special  and  ^uas?' judicial.  Matthews, 
Finley  fy  Co.v.  Sands  fr  Co.,  29  Ala.  136. 

17.  A  retrospective  operation  will 
never  be  given  to  a  statute,  unless  the 
intention  that  it  should  so  operate 
clearly  appears.  Barron  v.  Tart,  18 
Ala.  668  ;  Barnes  v.  Mayor  of  Mobile, 

,19  Ala.  707;  Gould  v.  Hays,  19  Ala. 
438  ;  Kidd  v.  Montague,  19  Ala.  619. 

18.  A  retrospective  operation  will 
not  be  given  to  a  statute,  for  the  pur- 
pose of  defeating  a  bequest  or  devise, 
unless  such  constructiou  is  unavoid- 
able ;  secMS,  for  the  purpose  of  sustain- 
ing a  bequest  or  devise.  Hodman  v. 
Hoffman,  26  Ala.  535. 

19.  The  repeal  of  statutes  by  impli- 
cation is  not  favored  by  the  courts  ; 
yet,  where  two  statutes  are  so  incon- 
sistent that  they  cannot  stand  together, 
the  latter  repeals  the  former.  Stewart 
George  v.  Skeates  ^  Co.,  19  Ala.  738  ; 
Rawls  V.  Doe  d'.  Kennedy,  23  Ala.  240. 

20.  A  repealing  clause  in  an  uncon- 
stitutional statute,  declaring  that  "all 
laws,  contravening  the  provisions  of 
this  act,  be,  and  the  same  are  hereby, 
repealed,"  does  not  affect  the  previous 
laws.     Timsv.  The  State,  26  Ala.  165. 

21.  It  is  competent  for  the  legisla- 
ture to  repeal  or  modify  a  statute  by 
a  subsequent  act  at  the  same  session. 
Mobile  ^  Ohio  Railroad  Co.v.  The  State, 
29  Ala.  573. 

22.  A  special  statute  is  not  modified 
or  controlled  by  a  subsequent  general 
act  on  the  same  subject,  unless  the 


latter    clearly   manifests   on  its   face 
such  an  intention.^  Ih. 

23.  Questions  of  State  policy  can 
only  be  determined  Ijy  the  courts 
from  constitutional  and  statutory  pro- 
visions. Atwood'g  Heirs  v.  Beck,  21 
Ala.  590  ;  Tannis  v.  Doed.  St.  Cyre,  21 
Ala.  451. 

24.  Statutes  in  derogation  of  the 
common  law  are  strictly  construed. 
Kirksey  v.  Dubose,10  Ala.  43  ;  Zuchm-nki 
V.  Jones,  20  Ala.  189  ;  Nation  v.  Roberts, 
20  Ala.  544. 

25.  So  are  penal  statutes,  and  yet 
not  so  strictly  as  to  defeat  the  obvious 
intention  of  the  legislature.  Crosby  v. 
Hawthorn,  25  Ala.  221  ;  N'oles  v.  The 
State,  24  Ala.  ;,672 ;  Huffman  v.  T/ie 
State,  29  Ala.  40  ;  Mangharn  v.  Cox  if 
Waring,  29  Ala.  81. 

26.  The  several  acts  for  the  settle- 
ment of  the  affairs  of  the  Planters'  and 
Merchants'  Bank  of  Mobile,  are  public 
statutes.  Jemison  v.  P.  ^  M.  Bank,  17 
Ala.  754. 

27.  So  are  the  several  acts  for  the 
settlement  of  the  State  Bank  and 
branches.  Douglass  fy  Easton  v.  Branch 
Bank  at  Mobile,  1 9  Ala.  659. 

28.  And  the  charter  of  a  public  mu- 
nicipal coporation.  Smoot  v.  Mayor 
of  Wetumpka,  24  Ala.  112. 

29.  The  re-enactment  in  the  Code,  of 
a  previous  statute,  must  be  taken  as  a 
legislative  adoption  of  the  judicial 
construction  which  it  had  received. 
Duramiis  v.  Harrison  &•  Whitman.  26 
Ala.  326  ;  Sartor  v.  Branch  Bank  at 
Montgomery,  29  Ala.  353  ;  Ex  parte 
Banks,  28  Ala.  28 ;  Anthony  v.  The 
State,  29  Ala,  27  ;  Huffman  v.  'The  State, 
29  Ala.  40. 

II.  Pleading,  and  Proof. 

30.  The  courts  are  bound  to  take 
judicial  notice  of  public  statutes. 
femison  v.  P.  fy  M.  Bank.  17  Ala.  754  ; 
Douglass  ^  Easton  v.  Branch  Bank  at 
Mobile,  19  Ala.  659  ;  Smoot  v.  Mayor  of 
Wetumpka,  24  Ala.  112. 

31.  And  of  the  meaning  of  words 
used  in  a  statute.  Mayor  of  Wetumpka 
V.  Winter,  29  Ala.  651 ;  Sterne  v.  The 
State,  20  Ala.  43  ;  Ward  v.  The  State. 
22  Ala.  16. 

32.  But  they  cannot  take  judicial 
notice  of  the  rate  of  interest  in  a  sister 
State.     Clark  v.  Pratt,  20  Ala.  470 ; 
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Harrison  ^  Saunders  v.  Harrison,  20 
Ala.  629. 

33.  Where  a  pa»ty  claims  a  right 
based  upon  a  foreign  statute,  he  is  le- 
quired  to  prove  that  statute  as  a  fact, 
and  to  set  it  out  in  pleading,  in  order 
that  the  court  may  see  thatthe  right 
claimed  is  in  conformity  with  it.  Giinn 
V.  Howell,  27  Ala.  663  ;  Cockrell  and 
Wife  V.  Gurley,  26  Ala.  405  ;  Woodward 
V.  Donnally  27  Ala.  198. 


STEAMBOATS. 


I.  Liabilities, 

II.  Registration. 


I.  Liabilities. 

1.  The  acts  of  congress  regulating 
the  duties  and  liabilities  of  the  steam- 
boats engaged  in  carrying  the  mail, 
do  not  impose  on  the  owners  of  such 
boats,  in  favor  of  a  person  who  con- 
tracts with  them  only  for  the  diligence 
of  a  mandatory,  the  responsibility  of 
common  carriers.  Haynie  v.  Waring 
^  Co.,  29  Ala.  263. 

2.  It  is  no  defense  to  an  action 
against  the  owners  of  a  steamboat,  to 
recover  the  value  of  a  slave  transport- 
ed on  their  boat  without  the  written 
authority  of  his  owner,  (Code,  ||1010- 
11,)  that  the  slave  was  a  runaway, 
when  he  came  on  board  the  boat  at 
Mobile  ;  that  he  was  not  discovered, 
until  after  the  boat  had  gone  seventy- 
five  miles  up  the  river,  on  her  trip  to 
Montgomery  ;  that  he  was  then  arrest- 
ed, and  chained  until  the  arrival  of 
the  boat  at  Montgomery,  when  he  was 
carried  to  the  county  jail,  while  the 
boat  proceeded  to  Wetumpka ;  that 
he  was  then  sick  with  pneumonia,  and 
so  continued  until  his  death,  which 
occurred  a  few  days  afterwards  ;  and 
that  the  owners  of  the  boat  furnished 
him  with  proper  medical  attendance 
during  his  illness.  Mangham  v.  Cox  ^ 
Waring,  29  Ala.  81. 

3.  The  same  principles  apply,  where 
the  action  is  brought  to  recover  the 
penalty  of  fifty  dollars.  Massey  v. 
Cole,  29  Ala.  364. 

4.  Under  the  act  of  1844,  giving  an 
attachment  against  a  steamboat  for 


damages  caused  by  a  collision,  the 
declaration  should  be  filed  against  the 
boat  itself,  and  the  owners  be  allowed 
to  intervene  and  make  themselves 
parties.  Otis  v.  Thorn,  18  Ala.  395  ; 
Owners  of  Steamboat  Farmer  v.  Mc  Craw, 
26  Ala.  189. 

5.  Any  facts  which  would  defeat  a 
common-law  action  on  the  case  against 
the  owners  of  the  boat,  will  be  a  good 
defense  to  this  statutory  proceeding. 
Owners  of  Steamboat  Farmer  v.  McCraw, 
26  Ala.  189. 

As  to  actions  against  the  owners  of 
steamboats,  for  negligence,  see  Action 
ON  THE  Case,  p.  369. 

As  to  proceedings  in  admiralty,  see 
Admikalty,  p.  383. 

11.  Registration. 

6.  The  several  statutes  of  this  State, 
requiring  the  registration  of  deeds  of 
trust  and  mortgages  on  personal  prop- 
erty, do  not  apply  to  vessels  for  the 
navigation  of  the  ocean,  the  evidence 
of  title  in  which  is  to  be  looked  for 
in  their  ship  papers  and  registration 
under  acts  of  congress.  Fontaine  ^ 
Dent  v.  Beers  ^-  Smitk,l9  Ala.  722. 

7.  The  act  of  1854,  (Session  Acts 
1853-4,  p.  50,)  "to  provide  for  the  reg- 
istration of  the  names  of  steamboat 
owners,"  is  not  a  regulation  of  com- 
merce, within  the  constitutional  grant 
of  that  power  to  congress;  does  not 
conflict  with  the  license  laws  of  the 
United  States,  regulating  the  coasting 
trade  ;  and  is  not  violative  of  the  or- 
dinance of  1819,  by  which  Alabama 
accepted  the  conditions  of  the  act 
of  congress  admitting  her  into  the 
Union.  Commissioners  of  Pilotage  v. 
Steamboat  Cuba,  ^c,  28  Ala.  185. 

8.  The  limitation  of  a  suit  under 
this  statute  is  one  year,  as  prescribed 
by  section  2481  of  the  Code,  although 
the  proceedings  are  conducted  accord- 
ing to  the  practice  in  admiralty.     lb. 

9.  A  steamboat  used  exclusively  as 
a  lighter  and  tow-boat,  plying  between 
the  wharves  of  the  city  of  Mobile  and 
the  lower  part  of  the  bay  outside  the 
bar,  and  carrying  cargoes  to  and  from 
large  vessels  which  could  not  pass 
the  bar.  is  within  the  provi^sions  of 
this  statute,  although  she  never  goes 
outside  the  limits  of  the  port  of  Mo- 
bile,   lb. 
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SUMMARY  PROCEEDINGS. 

1.  lu  summary  proceedings,  by  no- 
tice and  motion,  the  record  must  alfirm- 
atively  show  everj'  fact  necessary  to 
give  the  court  jurisdiction.  Jemiwn 
V.  P.  fy  M.  Bank,  17  Ala.  754 ;  Connoly 
V,  Ala.  ^  Tenn.  Rivers  Railroad  Co.,  29 
Ala.  373  ;  Gunn  v.  Howell,  27  Ala.  G63  ; 
Arthur  v.  The  State,  22  Ala.  61. 

2.  If  the  statute  requires  a  certain 
notice  to.  be  given,  the  record  must 
show  that  the  requisitions  of  the  stat- 
ute, both  as  to  the  manner  and  the 
length  of  time  prescribed,  were  pur- 
sued ;  but,  if  the  statute  is  silent  as  to 
notice,  or  does  not  prescribe  any  par- 
ticular period,  it  is  sufficient  if  the 
record  shows  that  reasonable  notice 
was  given.  Arthur  v.  The  State,  22 
Ala.  61. 

3.  If  the  defendant  appears  and 
pleads,  and  issues  are  tried  by  a  jury, 
the  proceeding  is  like  any  other  case 
commenced  in  the  ordinary  mode,  ex- 
cept that  the  jurisdiction  must  affirma- 
tively appear.  Rutherford's  Adm'r  v. 
SmM,  27  Ala.417. 

4.  The  notice  cannot  be  looked  to, 
though  copied  into  the  transcript,  un- 
less it  is  made  part  of  the  record  by 
proper  reference.  Connoly  v.  Ala.  ^ 
Tenn.  Rivers  Railroad  Co.,  29  Ala.  373. 

5.  The  notice  may  be  made  to  sub- 
serve the  double  purpose  of  writ  and 
declaration.  Jemison  v.  P.  ^  M.  Bank, 
17  Ala.  754  ;  Walker  v.  Chapman,  22 
Ala.  116  ;  Stanley  v.  Bank  of  Mobile,  23 
Ala.  662. 

6.  The  issuing  of  the  notice  is  the 
commencement  of  the  suit,  and  pre- 
vents the  statute  of  limitations  from 
creating  a  bar,  although  the  motion 
for  judgment  is  afterwards  delayed. 
Stanley  v.  Bank  of  Mobile,  23  Ala.  662. 

7.  A  summary  proceeding,  on  the 
part  of  a  railroad  company,  against  a 
delinquent  stockholder,  is  a  suit  with- 
in the  meaning  of  section  2398  of  the 
Code  ;  and  the  security  for  costs  must 
be  given  when  the  notice  is  placed  in 
the  hands  of  the  sheriff  to  be  served. 
Ala.  If  Tenn.  Rivers  Railroad  Co.  v. 
Harris,  25  Ala.  232. 

8.  A  motion  for  a  summary  judg- 
ment against  a  security  for  costs  might 
be  made,  under  the  former  law,  before 
the  costs  were  taxed,  and  was  not  re- 
quired to  specify  the  amount  or  items 


of  cost.     Boswell  v.  Morton,   20   Ala. 
235. 

9.  And  if  the  defendant  interposed 
no  ol)jection  on  account  of  the  non- 
joinder of  a  co-surety,  who  was  bound 
jointly  but  not  severally  with  him,  ho 
was  held  to  have  waived  it.     lb. 

10.  The  summary  remedy  in  Geor- 
gia to  establish  a  lost  note,  (Prince's 
Digest,  420,  ?  6,)  being  predicated  on 
an  ex-parte  affidavit,  and  without  notice 
to  the  party  to  be  affected  thereby, 
cannot  be  assimilated  to  a  suit  com- 
menced by  original  attachment,  or 
other  analogous  proceedings  in  rem, 
since  the  court  has  custody  of  neither 
the  person  nor  the  thing  ;  such  sum- 
mary judgment  will,  therefore,  be  held 
void  for  want  of  jurisdiction,  when 
set  up  in  another  State,  unless  the 
record  shows  the  statute  authorizing 
the  court  to  proceed  without  notice. 
Foster  v.  Glazener,  27  Ala.  391. 

As  to  summary  proceedings  against 
bank  debtors,  see  Banks,  p.  433. 

As  to  summary  proceedings  against 
clerks,  coroners,  sheriffs,  and  tax  col- 
lectors, see  those  respective  titles. 

As  to  summary  proceedings  between 
sureties,  or  by  a  surety  against  his 
principal,  see  Suketies,  III,  p.  749. 


SUPERSEDEAS. 
See  Execution,  VII,  p.  636. 


SUPREME  COURT. 

See  Court,  Supreme,  p.  512. 

».^o-'« 

SURETIES. 

I.  Discharge. 

II.  Liability. 
Ill  Remedies. 

TV.  Other  Matters. 

As  to  the  equitable  liabilities  and 
remedies  of  sureties,  see  same  title  in 
Part  III,  p.  341. 

As  to  the  sureties  of  executors,  ad- 
ministrators, and  guardians,  see  same 
title  in  Part  II,  p. "2 01. 
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I.  Discharge. 

1.  The  refusal  of  the  creditor,  on 
request  of  the  surety,  to  sell  property 
conveyed  to  him  by  the  principal 
debtor  to  secure  the  payment  of  the 
debt,  does  not  discharge  the  surety. 
Haden  v.  Brown,  18  Ala.  641. 

2.  If  the  owner  of  a  promissory 
note,  executed  by  principal  and  surety 
jointly,  gives  it  up  to  the  principal, 
with  the  understanding  that  another 
note  should  be  executed  in  its  stead, 
with  the  same  or  another  surety,  this 
does  not  discharge  the  surety.  Smith 
if  Gareyv.  Awbrey,  19  Ala.  63. 

3.  The  creditor's  failure  to  present 
his  claim  against  the  estate  of  the  de- 
ceased principal,  within  eighteen 
months  after  the  grant  of  letters  of 
administration,  does  not  discharge  the 
surety.  Minter  ^  Gayle  v.  Branch 
Bank  at  Mobile,  23  Ala.  762. 

4.  The  release,  by  order  of  the  cred- 
itor, of  a  levy  on  the  principal's  prop- 
erty sufficient  to  satisfy  the  execution, 
discharges  the  surety.  State  Bank  v. 
Edwards  ^  Walke,  20  Ala.  612. 

5.  A  postponement  of  the  day  of 
payment,  by  agreement  between  the 
creditor  and  the  principal  debtor, 
founded  on  valuable  consideration, 
discharges  the  surety,  irrespective  of 
the  time  of  extension  or  the  actual 
prejudice  to  the  surety.  Haden  v. 
Brown,  18  Ala.  641. 

6.  If  the  surety  assents  to  an  exten- 
sion of  time  to  the  principal,  he  is 
bound  by  his  contract  as  altered  ;  but 
a  subsequent  extension,  without  his 
assent,  for  valuable  consideration, 
discharges  him.  Gray's  Executors  v. 
Brown,  22  Ala.  262. 

7.  If  the  creditor,  having  in  his  pos- 
sessioji  money  or  property  belonging 
to  the  principal,  which  he  might  law- 
fully retain  and  appropriate  to  the 
satisfaction  of  his  debt,  suffers  it  to 
pass  into  the  hands  of  the  principal, 
the  surety  is,  pro  tanto,  discharged. 
Perrine  v.  Firemen's  Insurance  Co.,  22 
Ala.  575. 

8-  The  act  of  1841,  amending  the 
charter  of  the  Firemen's  Insurance 
Company  of  Mobile,  (Session  Acts 
1840-41,  p.  18,)  makes  it  optional 
with  the  company  to  prohibit  the 
transfer  of  stock  by  stockholders  who 
are  indebted  to  it ;  but,  until  that  op- 


tion is  made,  no  lien  is  created  on  the 
stock,  and,  consequently,  there  is  no 
right  to  retain  it  in  satisfaction  of 
debts  due.  If,  therefore,  the  company 
does  not  refuse  to  permit  the  transfer, 
and  the  surety  of  the  delinquent 
stockholder  does  not  require  it  to  re- 
fuse such  transfer,  the  company  may 
permit  the  transfer  without  losing  any 
right  against  the  surety.     lb. 

9.  A  joint  judgment  having  been 
rendered  against  the  principal  and 
surety,  if  the  principal  sues  out  a  writ 
of  "error  in  their  joint  names,  and 
gives  bond  superseding  the  whole 
judgment,  this  does  not  discharge  the 
surety.  Duncan  v.  Hargrove,  22  Ala. 
150. 

10.  And  if  such  judgment  is  affirm- 
ed on  error,  and  an  execution  on  the 
affirmed  judgment  afterwards  levied 
on  the  principal's  property  ;  and  a 
forthcoming  bond  is  thereupon  execu- 
ted, to  which  the  surety  was  no  party, 
and  afterwards  returned  forfeited, — 
this  does  not  discharge  the  surety, 
unless  the  creditor  did  some  act  which 
he  ought  not  to  have  done,  or  omitted 
to  do  some  act  which  he  ought  to  have 
done,  in  consequence  of  which  the 
judgment  on  the  forfeited  forthcoming 
bond  became  fruitless,     lb. 

11.  Nor  is  the  surety  discharged, 
because  an  execution  on  the  affirmed 
judgment  was  levied  on  the  principal's 
property,  sufficient  to  satisfy  it,  and 
the  "levy  wholly  unaccounted  for."  lb. 

12.  In  debt  on  penal  bond,  condi- 
tioned for  the  principal's  faithful  per- 
formance of  his  duties  as  secretary  of 
an  incorporated  company,  a  plea  by 
the  sureties,  averring  that  the  compa- 
ny had  recovered  a  judgment  in  as- 
sumpsit against  the  principal  for  the 
amount  of  his  defalcations,  is  no  de- 
fense to  the  action.  Firemen's  Insur- 
ance Co.  V.  McMillan,  29  Ala.  147. 

13.  If  the  surety  in  a  bond  for  titles 
notifies  the  obligee  that  the  title  is  not 
in  the  person  named  in  the  condition, 
and  the  obligee  thereupon  promises 
him  not  to  pay  the  purchase-money 
until  the  title  is  arranged,  but  after- 
wards pays  it,  although  he  might  have 
retained  it  consistently  with  his  con- 
tract, the  surety  may  reduce  the  dam- 
ages, in  an  action  on  the  bond,  to  the 
extent  of  the  piirchase-money.  Allen 
V.  Griene,  19  Ala.  34. 
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14.  If  the  surety  on  a  note  notifies 
the  holder  of  the  fact  of  his  surety- 
ship, and  requires  him  to  bring  suit 
against  the  principal,  this  is  a  sub- 
stantial compliance  with  the  requisi- 
tions of  the  statute,  (Clay's  Digest, 
532,  §  6,)  and  the  holder  may  waive 
the  necessity  of  a  written  notice  ;  but, 
whether  sulticient  or  not  under  the 
statute,  it  is  suhicient  at  common  law, 
in  connection  with  proof  of  the  hold- 
er's failure  to  sue  the  principal,  and 
consequent  damage  to  the  surety. 
Pickens  v.  Yarborough's  Adm'r,  20  Ala. 
417. 

15.  If  the  surety  on  a  note  given 
for  the  purchase-money  of  a  slave  ex- 
ecutes his  own  note  to  the  payee,  "in 
discharge  of  the  balance  remaining 
due,"  and  takes  up  the  original  note, 
he  cannot  defeat  a  recovery  on  the 
new  note,  by  setting  up  fraud  in  the 
sale,  or  a  breach  of  the  warranty  of 
soundness.  Fluker  v.  Henry's  Adm'r, 
27  Ala.  403. 

As  to  the  discharge  of  an  endorser, 
by  the  failure  to  sue  the  maker  to  the 
first  court,  see  Bills  of  Exchange,  &c.. 
52-56,  p.  442, 

II.  Liability. 

16.  The  surety  in  a  bond  given  for 
a  trial  of  the  right  of  property  is  liable 
for  the  costs,  if  the  property  is  con- 
demned, although  the  claim  may  not 
have  been  put  in  for  delay.  Robertson 
V.  Patterson,  17  Ala.  407. 

17.  The  sureties  in  an  attachment 
bond  are  not  liable  for  costs  accruing 
on  a  trial  of  the  right  of  property  in 
the  goods  attached.  Tkompson  v. 
Gates,  18  Ala.  32. 

18.  The  sureties  of  a  justice  of  the 
peace  are  only  liable  for  the  faithful 
performance  of  his  ministerial  duties, 
and  not  for  eiTors,  mistakes,  and  omis- 
Bions  of  a  judicial  character.  McGrew 
If  Beck  V.  Gooernor,  19  Ala.  89. 

19.  The  liability  of  the  sureties  of  a 
county  officer  does  not  cease  on  their 
application  to  the  judge  to  require  a 
new  bond,  but  continues  until  the  new 
bond  is  given,  or  until  the  office  is  de- 
clared vacant  on  account  of  the  failure 
to  give  it.  Armstrong  v.  Pugh,  19  Ala. 
209. 

20.  If  money  is  received  on  deposit 
by  an  incorporated  company,  without 


authority  under  its  charter,  and  fraud- 
ulently embezzled  by  its  secretary, 
the  surety  on  Jiis  oilicial  bond  is  not 
liable  for  it.  Firemen's  Insurance  Co. 
V.  McMillan,  29  Ala.  147. 

21.  A  recovery  against  the  princi- 
pal, for  his  defalcations  as  secretary 
of  an  incorporated  company,  does  noi 
conclude  tlio  surety  on  his  olHcial 
bond,  either  as  to  the  fact  of  embezzle-* 
mcnt,  or  as  to  the  amount  embezzled. 
Jb. 

22.  Sureties  are  liable  according  to 
the  law  of  the  place  of  their  contract. 
Walker  v.  Forbes,  25  Ala.  139. 

III.  Remedies. 

23.  An  accommodation  endorser  of 
a  bill  of  exchange  is  not  entitled,  un- 
der the  act  of  1821,  to  a  summary 
judgment  against  his  principal.  Stod- 
der  V.  Cardwell,  20  Ala.  223. 

24.  A  surety,  on  paying  ofif  a  joint 
judgment  against  himself,  his  co-sure- 
ty and  their  principal,  is  not  entitled 
to  a  summary  judgment  against  liis 
co-surety,  either  under  the  act  of  1821, 
or  under  the  act  of  1839  ;  which  acts, 
being  in  derogation  of  the  common  law, 
must  not  be  construed  to  embrace 
cases  which  are  not  within  their  legit- 
imate meaning.  Nation  v.  Roberts,  20 
Ala.  544. 

25.  A  notice,  alleging  that  plaintiff 
was  bound  as  surety  for  defendant,  on 
a  certain  note,  which  is  particularly 
described  ;  that  judgment  was  thereon 
rendered  against  plaintifl',  upon  which 
an  execution  was  issued,  and  that 
plaintiff  was  compelled  to  pay  a  speci- 
fied sum  of  money  under  said  execu- 
tion ;  and  which  specifies  the  court  in 
which  the  judgment  was  rendered, 
and  the  time  of  its  rendition, — is  suf- 
ficient to  authorize  a  summary  judg- 
ment against  the  principal  in  the  same 
coiu-t,  although  it  does  not  specify  the 
amount  of  the  judgment,  the  name  of 
the  plaintift' therein,  or  the  time  of  the 
payment  by  the  surety.  Pait  v.  Pait, 
19  Ala.  713. 

26.  Under  the  Code,  (§2645,)  a  sure- 
ty is  entitled,  on  paying  off  a  judg- 
ment against  himself  and  his  two  co- 
sureties on  a  guardian's  bond,  to  _a 
summary  judgment  against  one  of  his 
co-sureties,  for  one  half  of  the  amount 
paid,  when  the  other  surety  is  insol- 
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vent,  and  the  principal  was  dead  be- 
fore the  rendition  of  the  judgment. 
Walker  v.  Campbell,  25  Ala.  544. 

27.  When  motion  is  made  for  such 
summary  judgment,  the  defendant  can- 
not be  permitted  to  show  that  the 
guardian's  default,  for  which  the  judg- 
ment was  rendered,  was  not  covered 
by  their  bond,  but  by  a  prior  bond  to 
which  plaintiff  only  was  a  party,     lb. 

28.  Nor  will  he  be  allowed  to  prove 
that,  before  the  payment  by  plaintijff, 
the  attorney  of  the  judgment  creditor 
informed  him  that  the  suit  was  brought 
by  mistake  on  the  wrong  bond,  and 
that,  unless  the  judgment  was  paid, 
another  suit  would  be  brought  on  the 
other  bond.     lb. 

29.  A  surety,  who  has  been  fully 
indemnified  by  his  principal,  cannot 
recover  contribution  from  his  co- 
surety, but  must  indemnify  himself 
out  of  the  means  placed  in  his  hands. 
Morrison  v.  Taylor,  21  Ala.  779. 

30.  If  a  surety  receives  a  mortgage 
or  other  security  from  his  principal, 
and  afterwards  surrenders  or  aban- 
dons it,  without  the  consent  of  his  co- 
surety, merely  because  the  principal 
objected  to  giving  up  the  property, 
he  cannot  recover  contribution  from 
his  co-surety.     S.  C,  26  Ala.  728. 

31.  The  right  of  contribution  among 
sureties  results  not  from  any  implied 
contract  between  them,  but  from  an 
acknowledged  principle  of  natural  jus- 
tice, which  requires  that  those  who 
assume  a  common  burden  should  bear 
it  in  equal  proportions.  IVkite  v. 
Banks,  21  Ala.  705  ;  Tyus  v.  DeJarnette, 
26  Ala.  280 ;  Taylor  v.  Morrison,  26 
Ala.  728. 

32.  If  a  surety  obtains  indemnity, 
for  valuable  consideration  paid  by 
him,  his  co-surety  cannot  claim  the 
benefit  of  the  indemnity,  without  pay- 
ing his  proportion  of  the  considera- 
tion ;  and  if  an  offer  of  security  be 
made  to  them  by  their  principal,  up- 
on condition  that  they  execute  a  re- 
lease to  him,  which  offer  is  accepted 
by  one,  and  refused  by  the  other,  the 
latter  would  have  the  right  to  demand 
that  the  proceeds  of  such  security 
shoukl  be  applied  to  the  reduction  of 
the  common  debt,  but  could  not  claim 
the  benefit  of  it  in  any  other  manner  ; 
and  such  paj'ment,  if  it  amounted  to 
his  proportion  of  the   common  debt, 


would  discharge  the  former  from  con- 
tribution. White  V.  Banks,  21  Ala.  705. 
.  33.  Plaintiffs  and  defendant  being 
bound  as  sureties  for  one  S.,  to  whom 
defendant  was  indebted,  S.  proposed 
to  release  defendant  from  his  liability 
as  surety,  by  giving  a  new  note  with 
other  sureties,  if  defendant  would 
give  him  a  sight  draft  on  his  commis- 
sion-merchant for  the  amount  of  his 
indebtedness  ;  or,  if  he  failed  to  pro- 
cure defendant's  release,  that  he  would 
then  place  defendant's  note  in  the 
hands  of  a  third  person,  to  protect 
him  alone  against  his  suretyship. 
Held,  that  plaintiffs'  assent  to  this  ar- 
rangement was  an  express  waiver  of 
their  right  to  participate  in  the  indem- 
nity.    Tyus  V.  DeJarnette,  26  Ala.  280. 

34.  But  a  waiver,  in  such  case,  of 
plaintiffs'  legal  right  to  participate  in 
any  indemnity  or  security  which  de- 
fendant might  obtain,  cannot  be  in- 
ferred from  the  facts,  that  they  object- 
ed to  their  principal  making  an  as- 
signment, for  the  benefit  of  his  sureties, 
because  it  would  injure  his  credit, 
and  agreed  that  he  might  procure 
defendant's  release  from  his  surety- 
ship, if  the  latter  would  pay  the 
amount  of  his  individual  debt  ;  and 
that  defendant  then  said,  in  their 
hearing,  that  he  should  take  measures 
to  secure  himself,  if  their  principal 
failed  to  carry  out  this  arrangement 
for  his  benefit.    lb. 

IV.  Other  Matters. 

35.  A  surety,  or  accommodation 
endorser,  may  take  advantage  of  usury 
in  the  debt.  Gray's  Executors  v.  Brown, 
22  Ala.  262. 

36.  In  an  action  against  the  sure- 
ties on  a  promissory  note,  their  prin- 
cipal is  not  a  competent  witness  for 
them  without  a  release.  Garrett  v. 
Holloway  ^  Malone,  24  Ala.  376. 

37.  In  an  action  against  the  princi- 
pal, on  a  note  executed  by  him,  in  this 
State,  jointly  with  several  sureties, 
a  surety  not  sued  is  a  competent  wit- 
ness for  him.  Wright  v.  Atwood's 
AdmW,  29  Ala.  346. 

38.  If  the  surety's  property  is  sold 
under  execution  on  a  judgment  against 
the  principal,  to  which  the  surety  is 
not  a  party,  and  bought  in  by  the 
principal,  through  an  agent,  and  sent 
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back  to  the  surety's  house,  the  prin- 
cipal cannot,  after  paying  the  debt, 
invoke  the  doctrine  of  estoppel  to 
defeat  the  surety's  title.  Pond  v. 
Wadsworth,  24  Ala.  531.- 

39.  If  both  parties  were  insolvent 
at  the  time,  and  the  transaction  was 
intended  to  hinder  and  delay  the  sure- 
ty's creditors,  the  agent  would  hold 
the  property  against  both  parties,  and 
might  dispose  of  it  as  he  pleased  ;  and 
if  he  acted  in  good  faith  for  the  prin- 
cipal, the  title  of  the  latter  would 
prevail  over  that  of  the  surety,  unless 
the  surety  afterwards  acquired  the 
property  by  contract  with  him.     lb. 


SURVEYORS.    • 

1.  Although  an  ex-pa?-fe  survey,  made 
by  a  county  surveyor  without  an  order 
of  court,  may  not,  of  itself,  be  compe- 
tent evidence  ;  yet  the  surveyor  may 
be  examined  personally,  to  prove  the 
boundaries  of  the  land,  and  may  illus- 
•trate  his  evidence  by  his  own  survey  ; 
and  when  the  accuracy  of  the  survey 
has  thus  been  proved,  it  may  go  to 
the  jury,  as  evidence  tending  to  prove 
the  location  of  the  land  and  its  boun- 
daries.    Nolin  V.  Parmer,  21  Ala.  66. 

2.  In  such  case,  the  parol  testimony 
of  the  surveyor  is  admissible,  although 
he  testifies  that  all  his  knowledge 
respecting  the  boundaries  of  the  land 
was  derived  from  the  survey  which 
he  had  made.     lb. 

3.  A  practical  surveyor,  who  testi- 
fies that  he  is  familiar  with  the  marks 
used  by  the  United  States  surveyors 
in  their  public  surveys,  may  give  his 
opinion,  as  an  expert,  whether  a  par- 
ticular line  was  marked  by  them. 
Brantly  <o.  Swift,  24  Ala.  390. 


TAXES. 

I.  ASSESSSIENT,  AND  ASSESSORS. 

II.  Collection,  and  Collectors. 

As  to  the  validity  of  sales  for  taxes, 
see  Land  Laws,  V,  p.  684. 

As  to  the  validity  of  statutes  relative 
to  taxation,  see  Constitutional  Law, 
III,  p .  480. 


I.  Assessment,  and  Assessobs. 

1.  The  only  legitimate  object  of 
taxation,  is  the  support  and  mainte- 
nance of  the  government ;  but  this 
does  not  mean  only  the  expenses  in- 
curred by  the  mere  machinery  neces- 
sarily employed  in  its  conduct  and 
adminstration  :  on  the  contrary,  the 
power  extends  to  the  employment  of 
all  those  means  and  appliances,  which 
are  ordinarily  adapted,  or  which  may 
be  calculated,  to  develop  the  resources 
of  the  State,  and  to  add  to  the  aggre- 
gate wealth  and  prosperity  of  her 
citizens  ;  such,  e.  g.,  as  providing  out- 
lets for  commerce,  opening  up  chan- 
nels of  intercommunication  between 
different  portions  of  the  State,  improv- 
ing the  condition  of  her  people,  social, 
moral,  and  physical,  by  wholesome 
police  regulations,  and  by  a  judicious 
system  ot  public  instruction,  as  also 
for  the  protection.,  security,  and  per- 
petuity of  her  institutions  and  govern- 
ment. Stein  V.  Mayor  of  Mobile,  24  Ala. 
591.  .  i 

2.  The  power  of  taxation  is  essential 
to  the  existence  of  all  governments, 
however  limited  their  powers  may  be  ; 
and  its  surrender  is  never  to  be  pre- 
sumed, unless  the  intention  to  surren- 
der clearly  appears.  Stein  v.  Mayor 
of  Mobile,  11  Ala.  23i. 

3.  The  value  of  property  is  to  be 
estimated,  for  the  purposes  of  taxa- 
tion, with  reference  to  the  advantages 
and  profits  which  may  be  derived 
from  it ;  consequently,  in  estimating 
the  value  of  tangible  property,  an  in- 
tangible right  connected  with  it  must 
be  included.     lb. 

4.  "Where  the  individual  partners  of 
a  firm  reside  in  the  city  in  which  they 
have  their  place  of  business,  the  lo- 
cality of  the' partnership  capital,  for 
the  pui-pose  of  taxation,  is  the  same 
as  the  ''domicile  of  its  owners.  St. 
John,  Potcers  ^  Co.  v.  Mayor  of  Mobile, 
21  Ala.  224. 

5.  The  cash  capital  of  a  commercial 
firm,  whose  business  "comprehends 
the  purchase  of  cotton  on  commission, 
the  bujing  of  bills  of  exchange,  gene- 
rally based  upon  cotton,  upon  domestic 
and  foreign  places,  upon  which  said 
bills  of  excliange  and  cotton  they 
draw  and  sell  their  own  bills  ot  ex- 
change,""—is  that  much  cash  in  gold 
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or  silver,  ready  at  hand  in  the  stit)ng 
box,  to  be  paid  out  for  cotton  pur- 
chased on  commission,  or  in  tlie  pur- 
chase of  bills  of  exchange  ;  and  this 
capital  comes  under  the  description 
of  i^ersonal  estate.     lb. 

6.  The  city  water-works  of  Mobile 
are  taxable  as  real  estate  by  the  cor- 
porate authorities  of  the  city  ;  and  a 
lessee,  who  holds  under  a  contract 
with  the  corporation,  by  which  he 
acquired  all  their  rights  and  privileges 
in  the  water-works  for  the  term  of 
twenty,  years,  and  in  perpetuity,  if  not 
then  redeemed  by  the  city,  is  liable 
for  the  tax.  Stein  v.  Mayor  of  Mobile, 
24  Ala.  591. 

7.  The  lessee  of  a  two-storied  house 
in  Mobile,  having  sub-let  the  upper 
story  to  a  club  with  which  he  had  no 
connection  whatever,  is  not  liable,  un- 
der the  by-laws  regulating  the  city 
water-works,  for  the  water-rates  as- 
sessed against  the  occupants  of  the 
upper  story.  Stein  v.  McArdle  ^  Wa- 
ters, 24  Ala.  344. 

8.  Under  the  act   of  March  6, 1848, 
•  tax  assessors  are  entitled   to  commis- 
sions both  on  the   State  and   county 
tax.     Dunklin  v.  Gnfford,  17  Ala.  814. 

II.  Collection,  and  Collectoks. 

9.  A  tax  collector  is  not  bound  to 
collect  a  tax  which  was  assessed  un- 
der an  unconstitutional  statute,  and 
is  not  hable  on  his  failure  to  do  so. 
Boring  v.  Willams,  17  Ala.  510. 

10.  He  cannot  refuse  to  pay  over 
taxes  which  he  has  collected,  on  the 
ground  that  the  assessment  was  ille- 
gal or  irregular  ;  it  not  appearing 
that  he  has  received  notice  from  an 
adverse  claimant  not  to  do  so.     lb. 

11.  When  the  same  person  holds 
the  office  for  two  successive  years, 
and  gives  bonds  with  different  sure- 
ties, the  treasurer  cannot,  even  with 
the  concurrence  of  the  collector,  ap- 
propriate money,  which  he  knows  was 
collected  under  the  assessment  of  the 
second  year,  to  the  discharge  of  a 
balance  due  on  the  first,  without  the 
assent  of  the  sureties  whose  rights 
are  to  be  prejudiced.     lb. 

12.  A  payment  by  the  collector  to 
the  comptroller  of  public  accounts, 
who  has  no  authority  to  receive  it, 
does  not  discharge  the  collector  from 


liability  to  the  State,  unless  the  pay- 
ment is  ratified  by  the  sovereign  pow- 
er of  the  State.  Walker  V.  Chapman, 
22  Ala.  116  ;  Van  Dyke  v.  Ihe  State,  24 
Ala.  81. 

13.  The  official  bond  of  the  tax  col- 
lector of  Mobile  county,  executed  pri- 
or to  the  act  of  1846  which  imposed  a 
tax  on  steamboats,  covers  taxes  col- 
lected by  him  under  that  act.  Walker 
V.  Chapman,  22  Ala.  116. 

14.  If  the  bond  of  a  collector  super- 
adds a  condition  which  the  statute 
does  not  require,  this  does  not  affect 
its  validity  even  as  a  statutory  bond. 
Boring  v.  Williams,  17  Ala.  510  ;  Walk- 
er V.  Chapman,  22  Ala.  116.j 

15.  A  proceeding  against  a  delin- 
quent collector,  imder  the  act  of  1839, 
is  properly  instituted  in  the  name  of 
the  county  treasurer.  Boring  v.  Wil- 
liams, 17  Ala.  510. 

16.  The  act  of  1839  gives  a  summary 
remedy  against  the  collector  and  any 
one  or  more  of  his  sureties,  and  does 
not  limit  the  institution  of  the  pro- 
ceedings to  twenty  days  after  the  de- 
fault,   lb. 

17.  Summary  proceedings  against  a 
delinquent  collector,  under  the  act  of 
1820,  are  not  governed  by  the  statu- 
tory limitation  of  prosecutions  for 
fines  and  forfeitures  under  penal  stat- 
utes.    Walker  v.  Chapman,  22  Ala.  116. 

18.  As  to  all  defaults  occurring 
prior  to  the  passage  of  the  act  of 
1848,  the  act  of  1820  remains  in  full 
force,  aud  gives  fifteen  per  cent,  dam- 
ages, besides  interest,     lb. 

19.  Under  the  several  acts  of  1848, 
(Session  Acts,  pp.  8,  114,  141,)  the 
circuit  court  of  Montgomery  has  juris- 
diction of  a  summary  proceeding 
against  the  collector  of  another  county. 
lb. 

20.  It  is  not  necessary  that  the  no- 
tice should  contain  all  th'e  averments 
which  are  indispensable  in  a  declara- 
tion, or  state  facts  with  the  same  degree 
of  technical  accuracy  and  fullness  :  it 
is  sufficient  that  it  is  issued  by  the 
comptroller, — alleges  that  one  of  the 
defendants  was  the  tax  collector  of  a 
particular  county  for  a  certain  year  ; 
that  he  failed  to  pay  into  the  State 
treasury,  within  the  time  prescribed 
by  law,  a  specified  amount  of  money, 
which  was  the  balance  of  taxes  due 
and  collected  by  him  ;  that  the  other 
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defendants  were  the  sureties  on  liis 
ofBcial  bond,  wliich  is  particularly 
described,  and  alleged  to  be  payable, 
conditioned  and  approved  as  required 
by  law ;  and  states  that  the  motion 
will  be  made  at  the  next  term  of  the 
circuit  court  of  Montgomery,  by  the 
attorney-general,  in  the  name  of  the 
governor,  for  the  use  of  the  State.   lb. 

21.  Under  the  acts  of  1848  and  18.50, 
the  collector  is  a  necessary  party  to 
the  notice  ;  and  if  the  notice  shows 
that  he  was  dead  before  it  was  issued, 
it  is  demiirrable.  Collier  v.  Powell  ^ 
Bradley,  23  Ala.  579. 

22.  In  a  summary  ^jroceeding  against 
the  collector  and  his  sureties,  his  an- 
swer to  a  bill  of  discovery,  filed  by 
his  sureties  against  him  and  the  countj' 
treasurer,  is  not  admissible  evidence 
for  the  sureties.  Boring  v.  Williams, 
17  Ala.  510. 

23.  Two  suits  were  pending  against 
a  tax  collector,  for  failing  to  pay  over 
the  county  taxes  for  1845  and  1846. 
On  the  trial  of  the  suit  for  taxes  of 
1845,  he  produced  the  receipt  of  the 
county  treasurer,  for  an  amount  great- 
er than  the  entire  taxes  of  that  year, 
but  purporting  to  have  been  given  for 
them  ;  and  also  examined  the  county 
treasurer  as  a  witness,  who  testified 
that,  though  he  would  not  deny  his 
signature  to  the  receipt,  he  was  sure 
the  collector  had  never  paid  him,  at 
any  one  time,  so  large  an  amount  as 
that  specified  in  the  receipt ;  that  the 
receipt,  if  his,  must  have  been  given 
for  some  smaller  receipts  which  the 
collector  had  never  surrendered  ;  and 
that  he  was  treasurer  during  the  years 
1845-6-7,  and  had  never  had  a  final 
settlement  with  the  defendant.  Held, 
that  the  defendant,  on  this  state  of 
facts,  might  introduce  as  evidence  the 
said  treasurer's  receipts  for  the  year 
1846,  for  the  purpose  of  showing  that 
all  the  receipts  amounted  in  the  aggre- 
gate to  the  entire  taxes  due  for  the 
two  years.  Williams  v.  Fitzpatrick,  20 
Ala. 791. 


H«l^. 


TENDER. 

1.  Where  a  deputy  8herilT"prop08ecl 
to  pay"  to  his  principal  money  collect- 
ed under  execution,  and  the  latter 
thereupon  "told  him  that  he  would  see 
the  persons  to  whom  it  was  going, 
and  that  he  could  pay  it  to  them," — 
ticld,  that  this  did  not  amount  to  a  legal 
tender  of  the  money  to  the  principal, 
but  was  a  direction  to  the  deputy  to 
pay  it  to  the  persons  entitled  to  re- 
ceive it.  McGehee  v.  Gewin,  25  Ala.  176. 

2.  A  plea  of  tender,  which  shows  on 
its  face  that  the  sum  tendered  was 
less  than  the  amount  due,  is  demurra- 
ble.    Smith  V.  Anders,  21  Ala.  782. 

3.  A  tender  after  suit  brought  must 
be  of  the  sum  due,  with  interest,  and 
costs  of  suit ;  and  this  must  be  aver- 
red in  the  plea.     lb. 

4.  At  common  law,  a  plea  of  tender 
after  suit  brought  was  no  bar  to  the 
action  ;  but  the  defendant  might  ob- 
tain leave  to  bring  the  money  into 
court,  together  with  the  costs  accru- 
ing up  to  the  time  of  bringing  it  in, 
and  thus  protect  himself  from  liability 
for  costs  which  might  subsequently 
accrue ;  but  the  payment  by  defend- 1 
ant  of  costs  accruing  up  to  the  time 
of  the  tender,  and  the  payment  of  the 
sum  due  to  the  plaintiff  on  the  trial, 
do  not  discharge  him  from  liability 
for  costs  accruing  after  the  tender. 
Raiford  v.  Governor,  29  Ala.  382. 

As  to  tender  by  a  judgment  debtor 
or  creditor,  who  wishes  to  redeem 
land,  see  Redemption'  of  Real  Estate. 
p.  329. 


TENANTS  IN  COMMON. 
See  Joint  Tenants,  &c.,  p.  661. 

48 


TIME. 

1.  When  no  time  is  specified  for 
the  performance  of  a  contract,  the  law 
requires  that  it  shall  be  performed 
within  a  reasonable  time.  Garnett  v. 
Foe,  17  Ala.  74;  Wolfe  v.  Par/iam,  IS 
Ala.  441  ;  Allen  v.  Greene,  19  Ala.  34  ; 
Drake  v.  Goree,  22  Ala.  409  :  Adams 
and  Wifev.  Adams,  26  Ala.  272  ;  i/«s- 
sey  V.  Roqiicmoi-e,  27  Ala.  281.  {Vide 
Contracts,  185-188.  p.  502.) 

2.  When  a  statute  requires  notice 
to  be  given,  but  does  not  specify  the 
length  of  time,  it  will  be  held  to  mean 
a  reasonable    time.      Arthur    v.    The 
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State,  22  Ala.  61 ;  Burden  v.   Stein,  25 
Ala.  455. 

3.  A  statutory  month  means  a  cal- 
endar month,  unless  otherwise  ex- 
pressed.    Bartol  V.  Calvert,  21  Ala.  42. 

4.  In  the  computation  of  time  under 
a  statute,  which  requires  service  for  a 
fixed  number  of  days,  the  general  rule 
is,  to  include  the  day  of  service,  and 
exclude  the  other  ;  but,  when  it  re- 
quires a  number  of  entire  days,  both 
must  be  excluded.  Garner  ^  Nevill  v. 
Johnson,  22  Ala.  494. 

5.  In  the  computation  of  time  under 
a  statute,  the  settled  practice  in  this 
State  is,  to  include  one  day,  and  ex- 
clude the  other,  unless  the  statute  re- 
quires so  many  entire  days  to  inter- 
vene.    Owen  V.  Slatter,  26  Ala.  547. 

6.  In  the  computation  of  time  from 
an  act  done,  the  day  of  performance 
is  excluded,  and  fractions  of  a  day  are 
not  recognized ;  but,  in  construing  a 
statute  which,  as  between  diflferent 
acts,  gives  a  preference  to  that  which 
is  first  done,  this  rule,  it  seems,  does 
not  apply.  Lang  v.  Phillips,  27  Ala. 
311. 

7.  When   time   is  alleged   under  a 
t  videlicet,  the  pleader  is  not  required  to 

prove  it  as  laid.     Simpson  v.  Talbot,  25 
Ala.  469. 

As  to  the  computation  of  time  un- 
der the  statutes  of  non-claim,  fraiids, 
and  limitations,  see  those  respective 
titles. 


TREASURER. 

1.  In  consequence  of  the  informal 
ratification  of  the  proposed  amend- 
ments to  the  constitution  submitted 
to  the  people  by  the  legislature  of 
1844-5,  the  tenure  of  office  of  the 
State  treasurer  is  one  year  only,  as 
fixed  by  the  original  constitution.  Col- 
lier V.  Frierson,  24  Ala.  100. 

See,  also,  County  Treasurer,  p.  510. 


TRESPASS. 
I.  When  Action  Lies. 

1.  For  Injuries  to  Person,   or  Per- 
sonal  Property. 

2.  For  Injuries  to  Real  Property. 


II.  Pleadings,  Evidence,  and  Dam- 
ages. 

1.  In  Personal  Action. 

2.  In  Real  Action. 

III.  Verdict,    and  Judgment. 


I.  When  Action  Lies. 

1.  For  Injuries  to  Person,  or  Personal 
Property. 

1.  To  maintain  trespass,  the  plain- 
tift  must  have,  at  the  time  of  the  tor- 
tious taking,  either  actual  possession, 
or  the  immediate  right  of  possession  ; 
if  he  has  neither,  his  remedy  is  case 
or  trover.     Davis  v.  Young,  20  Ala.  151. 

2.  If  the  original  taking  was  not  a 
trespass  as  against  plaintifi",  the  de- 
fendant's subsequent  conversion  of  the 
property  will  not  render  him  a  tres- 
passer ab  initio.     lb. 

3.  Trespass  is  the  appropriate  rem- 
edy for  defendant's  malicious  act  in 
causing  an  execution  against  a  third 
person  to  be  levied  on  plaintiff's 
property.  latum  ^'  Smith,  v.  Morris, 
19  Ala.  302. 

4.  Case  is  the  proper  remedy  for  the 
malicious  use  of  process  regularly  is- 
sued from  a  court  of  competent  juris- 
diction; but,  when  the  proceeding  com- 
plained of  is  merely  ii-regular,  the 
remedy  is  trespass.  Sheppard  v.  Fur- 
niss,  19  Ala.  760. 

5.  Trespass  does  not  lie  for  an  act 
done  under  legal  process,  valid  on  its 
face,  and  regularly  issued  from  a 
court  of  competent  jurisdiction;  but, 
if  the  process  is  void  for  want  of  ju- 
risdiction, it  furnishes  no  protection 
either  to  the  officer  or  the  court. 
Sasnett  v.  Weathers,  21  Ala.  673. 

6.  It  lies  against  a  sheriff,  who  sella 
the  entire  property  in  goods  owned  by 
two  jointly,  under  execution  against 
one  of  them.  Smyth  v.  Tankersley,  20 
Ala.  212. 

7.  It  does  not  lie  against  the  master, 
for  injuries  committed  by  his  slaves, 
under  the  direction  of  the  overseer, 
without  the  order  or  knowledge  of  the 
master.   Lindsay  v.  Griffin,  22  Ala.  629. 

8.  It  lies  against  a  person  who,  with- 
out authority,  chastises  the  slave  of 
another,  though  the  chastisement   be 
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reasonable  and  moderate.     lownnend 
V.  Jeffries'  Adni'r,  24  Ala.  329. 

9.  It  lies  by  the  owner,  against  the 
hirer  of  a  slave,  for  a  punishment  in- 
flicted on  the  slave  which,  when  con- 
sidered with  a  just  regard  to  all  the 
attendant  circumstances,  was  either 
cruel  or  barbarous  ;  but  not  for  a  pun- 
ishment which,  when  so  considered, 
was  moderate  and  proper,  or  absolute- 
ly necessary  to  overcome  the  slave's 
resistance,  even  though  he  was  tied. 
Nelson  v.  Bondnrant,  26  Ala.  341. 

10.  It  lies  for  an  injury  to  a  dog, 
without  proof  of  his  pecuniary  value. 
Parker  v.  Mise,  27  Ala.  460. 

11.  It  does  not  lie  for  an  act  amount- 
ing to  a  felony,  until  there  Tias  been  a 
criminal  prosecution.  Blackburn  v. 
Minter,  22  Ala.  613 ;  Nelson  v.  Bondu- 
nmt.  26  Ala.  341 ;  Morton  v.  Bradley, 
27  Ala.  640. 

12.  But  the  doctrine  of  merger 
does  not  apply  to  a  statutory  action 
by  an  administrator,  (Code,  |  1938,)  to 
recover  damages  for  the  wrongful  act 
which  caused  the  death  of  his  intest- 
ate. Lankford's  Adm'r  v.  Barrett,  29 
Ala.  700. 

13.  Nor  does  it  apply  to  an  assault 
with  intent  to  kill,  when  committed 
by  one  white  person  upon  another, 
which  is  not  a  felony.  Phillips  v.  Kel- 
ly, 29  Ala.  628. 

2.  For  Injuries  to  Real  Property. 

14.  A  prior  possession,  accompanied 
with  acts  of  ownership,  by  one  through 
whom  plaintiff  deduces  title,  will  au- 
thorize a  recovery  against  one  who  is 
afterwards  found  in  possession  with- 
out any  title  or  claim  to  the  land. 
Cox  V.  Davis,  17  Ala.  714  ;  3IcCall  v. 
Doe  d.  Pryor,  17  Ala.  533. 

15.  Trespass  lies  against  one  who 
enters  into  the  possession  of  unoccu- 
pied lands,  without  any  claim  of  right 
or  title,  merely  for  the  purpose  of  keep- 
ing the  true  owner  out  of  the  posses- 
sion. 3IcCairs  AdmW  v.  Capehart  (^ 
Harbin,  20  Ala.  521. 

16.  If  HO  actual  possession  is  shown, 
the  right  of  recovery  depends  upon 
the  title,  which  draws  to  it  construc- 
tive possession.  S/iipman  v.  Baxter, 
21  Ala.  4.56. 

17.  After  a  recovery  and  satisfaction, 
if  the  defendant  retains  the  actual  pos- 


session, plaintiff  cannot  maintain  a 
second  action  against  him  for  a  con- 
tinuation of  the  trespass,  unless  he 
shows  a  title  which  carries  with  it 
the  constructive  possession.  Sefrar  v. 
Kirkley,  23  Ala.  G80. 

18.  After  a  recovery  in  trespass  to 
try  titles,  an  action  lies  for  the  mesne 
profits,  accruing  between  the  rendi- 
tion of  the  judgment  and  the  execution 
of  a  writ  of  possession,  against  the 
defendant  in  tlie  first  action,  or  any 
one  coming  into  possession  under  him. 
Shumake  v.  Nelms'   AdmW,  25  Ala.  126. 

19.  Where  a  testator  does  not  de- 
vise his  real  estate  to  any  person,  and 
does  not  dispose  by  will  of  the  rents 
and  profits  accruing  after  his  death, 
his  executors  may  maintain  trespass 
for  his  lands,  provided  the  estate  is 
solvent,  and  they  have  not  exercised 
the  power  of  sale  conferred  on  them 
by  the  will.  Patton  v.  Crow,  26  Ala. 
426. 

For  analogous  decisions,  see  Eject- 
ment, 1-14,  p. 558. 

II.  Pleadings,  Evidence,  and  Damages. 

1.  In  Personal  Action. 

20.  Counts  in  case  and  trespass  can- 
not  be  united.  Sheppard  v.  Furniss, 
19  Ala.  760. 

21.  A  count,  averring  that  the  de- 
fendant falsely  and  maliciously  made 
an  affidavit  in  writing,  and  thereby 
falsely  and  maliciously  caused  and 
procured  plaintiff  to  be  arrested  by 
his  body,  and  to  be  imprisoned,  and  to 
be  kept  and  detained  in  prison  for  the 
space  of  ten  days  then  next  ensuing  ; 
at  the  expiration  of  which  time,  plain- 
tiff was  forced  and  obliged,  in  order 
to  procure  his  release  and  discharge 
from  imprisonment,  to  pay  defendant 
a  large  sum  of  money,  which  he  then 
and  there  paid,  and  was  thereupon 
discharged  and  released, — is  good. 
lb. 

22.  Where  the  action  is  brought  to 
recover  damages  for  an  act  amounting 
to  a  felonj',  the  declaration  must  aver 
a  criminal  prosecution  for  the  offense  ; 
but  it  is  not  necessary,  in  averring 
such  prosecution,  to  state  with  par- 
ticularity everytliing  that  was  done, 
what  witnesses  appeared,  and  what 
testimony  was  offered.    Nelson  v.  Bon- 
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durant,  25  Ala.  341 ;  Morton  v.  Bradley, 
27  Ala.  640. 

23.  Where  the  action  is  brought  by 
an  executor,  for  injuries  inflicted  on  a 
slave  belonging  to  his  testator's  es- 
tate, and  he  is  removed  from  his  office 
pending  the  suit,  it  may  be  revived 
in  the  name  of  his  successor  in  the 
administration.  Townsend  v.  Jeffries' 
Adm'r,  24  Ala.  329. 

24.  A  plea  in  abatement,  defending 
"the  wrong  and  injury,"  instead  of 
"the  force  and  injury,"  is  demurrable. 
lb. 

25.  When  a  sheriff  justifies  under 
mesne  process,  after  the  time  appoint- 
ed for  its  return,  he  must  either  aver 
its  return,  or  show  some  valid  excuse 
for  the  failure  to  return  it.  Kirksey  v. 
Dubose,  19  Ala.  43. 

26.  In  trespass  against  a  constable 
for  taking  a  horse,  defendant  pleaded 
justification  under  legal  process,  to 
which  plaintiff  specially  replied,  that 
the  horse  was  exempt  from  levy  and 
sale  under  the  exemption  law.  Held, 
that  the  replication  admitted  the  valid- 
ity of  the  writ,  and  the  capacity  of  the 
person  by  whom  it  was  levied  to  exe- 
cute it ;  and,  though  the  evidence 
showed  that  the  plaintiff  in  the  writ 
hi^nself  executed  it,  and  the  court 
charged  the  jury  that  the  levy  was 
nevertheless  valid,  yet  this  was  but 
error  without  injury.  Boykin  v.  Ed- 
wards, 21  Ala.  261. 

27.  W'hen  justification  and  the  gener- 
al issue  are  pleaded,  the  plaintiff 
must  prove  his  actual  possession,  or 
immediate  right  of  possession.  Davis 
V.  Young,  20  Ala.  151. 

28.  Where  the  action  is  brought  to 
recover  damages  for  an  assault  and 
battery  on  a  slave,  a  plea,  averring 
that  defendant  only  inflicted  reason- 
able and  moderate  chastisement,  is 
demurrable.  Towns-end  v.  Jeffries' 
Adm'r,  24  Ala.  329. 

29.  But  in  an  action  by  the  owner 
against  the  hirer  of  a  slave,  such  a 
plea  presents  a  complete  defense. 
Nelson  V.  Bondurant,  26  Ala.  341. 

30.  A  former  recovery  in  trespass, 
for  the  taking  of  goods  of  which  plain- 
tiff was  possessed  as  trustee,  is  a  bar 
to  a  subsequent  action  for  the  taking 
of  other  goods,  at  the  same  time  and 
place,  of  which  he  was  possessed  in  his 
own  right.  O'Neal  v.  Brown,2l  Ala.  iS2. 


31.  A  former  recovery  in  trespass, 
without  satisfaction,  is  no  bar  to 
another  action  against  a  co-trespasser. 
Blann  v.  Crocheron,  19  Ala,  647  ;  S.  C, 
20  Ala.  320. 

32.  A  voluntary  payment  of  the 
damages  and  costs  in  the  former  action, 
to  the  clerk  in  open  court,  is  no  bar 
to  the  second  action,  unless  such  pay- 
ment was  accepted  by  the  plaintiff  in 
satisfaction  o-f  his  recovery.  S.  C,  20 
Ala.  320. 

33.  In  an  action  to  recover  damages 
for  injuries  to  the  person,  defendant 
may  introduce  the  record  of  a  pend- 
ing prosecution  for  felony,  and  show 
by  parol  that  the  indictment  and  civil 
action  are  founded  on  the  same  trans- 
action. Blackburn  v.  Minter,  22  Ala. 
613. 

34.  It  being  shown  that  one  of  the 
defendants  prevented  a  third  person 
from  interfering  in  the  fight,  the  con- 
temporaneous declarations  of  such 
third  person,  tending  to  show  that, 
instead  of  separating  the  combatants, 
he  was  about  to  participate  in  the 
fight,  are  admissible  evidence  in  miti- 
gation of  damages.  IVatkinsv.  Gaston, 
17  Ala.  662. 

35.  It  being  shown  that,  at  the  time 
of  the  assault,  plaintiff  cursed  defend- 
ant, and  was  in  the  act  of  rising  from 
his  chair,  with  a  stick  in  his  hand, 
threats  made  by  him  against  defend- 
ant within  the  preceding  week  or  ten 
days,  and  communicated  to  the  latter, 
are  admissible  evidence,  as  tending  to 
show  the  motive  of  the  defendant's 
act.     lb. 

36.  When  it  becomes  a  material 
question  whether  defendant  inflicted 
more  personal  injury  on  plaintiff  than 
was  necessary  to  protect  his  close 
against  the  latter's  attempt  to  enter 
it,  the  plaintiff's  declarations,  made 
some  time  previous  to  the  assault, 
but  not  communicated  to  defendant, 
showing  an  angry  state  of  feeling  be- 
tween them  concerning  their  respec- 
tive claims  to  the  possession  of  the 
close,  are  admissible  evidence  for  the 
defendant.  Riddle  v.  Brown,  20  Ala. 
412. 

37.  In  an  action  to  recover  damages 
for  injuries  inflicted  on  a  slave,  a  wit- 
ness for  the  plaintiff  testified,  that 
defendant  and  one  R.  were  chasing 
the  slave  as  a  runasvay,  with   a  pack 
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of  trained  dogs  belonging  to  defend- 
ant ;  that  he  heard  the  report  of  a 
gun  or  pistol  in  the  direction  the  dogs 
were  trailing,  and,  when  he  reached  a 
certain  fence,  defendant  carae  up  to 
him,  from  a  swamp  on  the  opposite 
side  of  the  field,  and  told  him,  "that 
he  came  up  with  the  slave  in  the  field, 
on  horseback^  that  the  slave  turned 
on  him  with  a  large  stick  ;  that  he  re- 
treated to  keep  out  of  the  slave's  way, 
who  said  he  would  die  before  he 
would  be  taken  ;  that  he  v>'ent  to  R., 
got  his  pistol,  pursued  the  slave  to 
the  swamp,  came  up  near  to  him,  and 
shot  him  just  as  the  slave  was  turning 
on  him."  Held,  that  defendant's  dec- 
larations to  said  R.,  at  the  time  of 
getting  the  pistol,  and  explanatory 
thereof,  were  admissible  evidence  fA" 
him.     Bearing  v.  Moore,  26  Ala.  586. 

38.  In  an  action  to  recover  damages 
for  an  injury  to  a  dog,  a  witness  can- 
not be  asked,  "whether,  from  his 
knowledge  of  the  dog,  he  did  or  did 
not  consider  him  a  nuisance."  Parker 
V.  Mise,  27  Ala.  480. 

39.  Plaintiff  having  been  wounded 
on  the  side,  breast,  head  and  neck,  he 
may  prove  that,  about  two  years  after 
the  commission  of  the  assault,  "when 
in  the  field  of  his  father,  he  lay  down 
Tinder  a  tree,  and  complained  that  his 
head,  neck  and  back  hurt  him."  (Stone, 
J.,  dissenting.)  Phillips  v.  Kelly,  29 
Ala.  628. 

40.  The  defendant  cannot  be  allow- 
ed to  prove,  in  mitigation  of  damages, 
that  he  has  been  indicted,  convicted, 
and  fined,  for  the  same  assault  and 
battery.     lb. 

41.  The  plaintiff's  own  misconduct, 
in  provoking  the  assault,  and  enter- 
ing willingly  into  the  fight,  which 
does  not  amount  to  an  assault  in  law, 
is  no  defense  under  the  general  issue, 
unless  the  defendant  was  wholly 
blameless,     lb. 

42.  An  agreement  between  the  par- 
ties, entered  into  after  defendant  had 
commenced  a  prosecution,  against 
plaintiff  for  an  assault  and  batterj^ 
but  before  the  return  of  the  warrant, 
to  the  effect  "that  the  parties  would 
mutually  drop  the  matter,  and  be 
friends,  and  never  do  or  say  anj^thing 
more  in  relation  thereto  ;  and  that 
defendant  would  abandon  the  prose- 
cution, and  plaintiff  would  pay  costs"; 


and  its  performajice  by  defendant, — 
though  they  might,  if  specially  plead- 
ed, bar  a  civil  action  for  daniages 
growing  out  of  the  same  transaction, 
cannot  so  operate  when  given  in  evi- 
dence under  the  general  issue.     Ih. 

43.  In  an  action  for  the  taking  and 
withholding  of  several  hired  slavc-s, 
plaintiff  cannot  be  allowed  to  prove, 
that  ho  had  prepared  for  cultivation 
a  larger  tract  of  land  than  his  other 
slaves  could  cultivate,  and  had  pro- 
cureil  horses  to  cultivate  said  land, 
provender  to  feed  them,  and  a  neces- 
sary supply  of  provisions  for  the 
slaves  ;  and  that,  by  reason  of  losing 
the  services  of  the  hired  slaves,  some 
of  his  horses  were  idle  during  the 
year,  and  he  was  compelled  to  leave 
a  portion  of  the  land  uncultivated. 
Burtonv.  Holleij,  29  Ala.  318. 

44.  In  an  action  for  taking  and  car- 
rying off  slaves,  the  court  charged  the 
jury,  "that  the  measure  of  damages, 
if  they  found  for  the  plaintiff,  would 
be  the  highest  value  of  the  slaves  at 
any  time  between  the  taking  and  the 
trial;  that  they  might,  in  addition  to 
this  value,  allow  interest  thereon,  or 
might  look  to  the  value  and  hire  as 
some  guide  in  coming  to  a  conclusion, 
but  were  not  bound  by  them."  Held, 
that  the  charge  was  not  erroneous. 
Hair  V.  Little,  28  Ala.  236. 

45.  Whenever  the  tortious  act  is 
accompanied  with  circumstances  of 
aggravation,  exemplary  damages  are 
allowable.  Bearing  v.  Moore.  26  Ala. 
586  ;  Parker  v.  Mise,  21  Ala.  -iSO  :  Rob- 
erts V,  Heim,  27  Ala.  678:  Hair  v.  Lit- 
tle, 28  Ala.  236.     {Fide  infra.  72.) 

46.  In  an  action  against  two.  who 
are  shown  to  have  acted  in  concert. 'f 
the  evidence  justifies  exemplary  dam- 
ages against  one,  the  other  is  liable  to 
the  same  extent.  Hair  v.  Little,  28  Ala. 
236. 

47.  Double  damages  cannot  be  re- 
covered for  injuries  to  stock,  uidess 
the  declaration  is  framed  under  the 
statute.  Tankerslij  v.  Wcdgwortli,  22 
Ala.  677. 

48.  If  the  damages  do  not  exceed 
five  dollars,  the  pUuntiff  can  recover 
no  more  costs  than  damages,  unless 
the  presiding  judge  will  certify  that 
the  jury  ought  to  have  awarded  great- 
er damagesr  Galle  v.  Lynch,  21  Ala. 
579. 
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2.  In  Real  Action. 

49.  Tenants  in  common  may  main- 
tain separate  actions  of  trespass  to 
try  titles,  for  their  respective  interests. 
Hines  and  Wife  v.  Trantham,  27  Ala. 
359. 

50.  A  surviving  tenant  in  common 
may  join  with  the  executor  of  his  de- 
ceased co-tenant.  Patton  v.  Crojv,  26 
Ala.  426. 

51.  A  misjoinder  of  plaintiffs,  in 
trespass  qu.  cl.  fr.,  is  fatal  to  the  ac- 
tion,    lb. 

52.  The  death  of  one  of  several 
plaintiffs,  before  suit  brought,  is  fatal 
to  the  entire  action,  and  may  be  plead- 
ed, either  in  abatement  or  in  bar. 
Crump  V.  Wallace,  27  Ala.  277. 

53.  All  the  tenants  in  possession 
may  be  joined  in  one  action,  although 
they  may  severally  possess  distinct 
portions  of  the  land  ;  and  they  may 
protect  themselves,  in  such  case,  from 
a  joint  judgment  for  damages,  by 
showing  the  character  and  extent  of 
their  possession.  Roivland  ^  Heifner 
V.  Ladiga's  Hei7's,  21  Ala.  9. 

54.  On  the  death  of  the  plaintiff, 
where  the  action  is  brought  to  re- 
cover the  freehold,  it  may  be  re- 
vived in  the  names  of  his  heirs-at-law. 
lb. 

55.  The  court  may  require  some  ev- 
idence of  heirshijD,  before  allowing 
the  revivor  ;  or  may  allow  it  without 
any  proof  at  all,  and.  the  defendant 
may  then  contest  the  heirship  on  the 
trial.     lb. 

56.  In  trespass  to  try  titles,  the  pen- 
denc}'  of  another  ""action  between  the 
parties,  for  the  same  premises,  is  not 
good  matter  in  abatement.  Hall  and 
Wife  V.  Wallace,  25  Ala.  438  ;  Hall  v. 
Holcombe,  26  Ala.  720. 

57.  In  a  real  action  under  the  Code, 
the  pendency  of  another  action  for  the 
premises,  brought  by  plaintiff  and 
others,  is  not  available  in  abatement. 
Hcdl  v.  Holcombe,  26  Ala.  720. 

58.  In  such  action,  the  plea  of  not 
guilty  is  equivalent  to  the  consent 
rule  in  ejectment,  and  is  an  admission 
of  the  defendant's  possession  at  the 
commencement  of  the  suit.  King  v. 
Kenfx  Heirs,  29  Ala.  542. 

59.  In  an  action  which  was  pending 
when  the  Code  went  into  effect,  the 
defendant  is  not  entitled  to  an  abstract 


of  the  plaintifTs  title.     Doe  d.  Kennedy 
V.  Reynolds,  27  Ala.  364. 

60.  In  an  action  by  several  co-plain- 
tiffs, a  deed  conveying  the  land  to  a 
portion  of  them  is  admissible  evidence 
for  the  grantees  therein  named.  Lind- 
say V.  Hoke  ^  Abernathy,  21  Ala.  542. 

61.  A  deed  conveying  a  portion  of 
the  land  to  all  of  them  is  also  admissi- 
ble. Doe  d.  Saltonstall  and  Wife  v.  Ri- 
ley ty  Dawson,  28  Ala.  164. 

62.  Where  the  plaintiff  claims  un- 
der patent  from  the  United  States,  as 
the  assignee  of  an  Indian  reservee, 
while  the  defendant  claims  under  an 
older  patent,  the  plaintiff  must  prove 
the  location  of  the  Indian,  and  that  he 
succeeded  to  the  Indian's  rights. 
Stephens  v.  Westwood,  20  Ala.  275. 

*  63.  The  defendant  may  protect  him- 
self against  a  purchaser  at  sheriff's 
sale,  when  he  was  in  possession  be- 
fore the  rendition  of  the  judgment,  by 
showing  an  unrecorded  deed  from 
the  defendant  in  execution,  executed 
prior  to  the  rendition  of  the  judgment, 
although  he  does  not  connect  himself 
with  it.  Strickland  v.  Nance,  19  Ala. 
233. 

64.  A  verbal  contract,  for  the  pur- 
chase of  a  "right  to  dig  and  carry 
away  ore"  from  the  mine  of  another, 
though  not  binding  under  the  statute 
of  frauds,  will  protect  the  purchaser 
from  an  action  of  trespass  for  digging 
the  ore  ;  but  it  cannot  be  assigned  to 
another.     Riddle  v.  Brown,  20  Ala.  412. 

65.  If  the  defendant  relies  on  the 
adverse  possession  of  himself  and 
those  under  whom  he  claims,  he  must 
show  an  actual  possession  of  the  land, 
or  some  part  of  a  legal  sub-division 
ofwliich  it  forms  a  portion.  Ship- 
nian  v.  Baxter,  21  Ala.  456. 

66.  Where  neither  party  is  shown 
to  have  had  actual  possession  of  the 
land,  it  is  error  to  instruct  the  jury 
that,  ''if  defendant  entered  in  the  bona- 
fide  assertion  of  a  claim  of  title  which 
he  thought  to  be  good,"  they  must 
find  him  not  guilty.     lb. 

67.  One  who  has  actual  possession, 
claiming  under  a  deed  puri^orting  to 
convey  the  premises  to  him,  especial- 
ly when  livery  of  seizin  accompanied 
the  delivery  of  the  deed,  may  contest 
the  validity  of  plaintiff's  patent  from 
the  United'  States.  Saltmarsh  v.  Crom- 
rnelin,  24  Ala.  347. 
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68.  If  no  claim  or  suggestion  as  to 
valuable  improvements  is  made  by  tlie 
pleadings,  the  defendant  has  no  right 
to  offer  evidence  as  to  the  value  of  his 
improvements.  Stephens  v.  Weslviood, 
25  Ala.  716. 

69.  The  value  of  an  orchard  is  to 
be  estimated  with  reference  to  what 
it  is  worth  to  the  premises  in  its  grow- 
ing state.  Mitchell  v.  Biliingsleu,  17 
Ala.  391. 

70.  The  actual  value  of  growing 
timber  is  not  its  supposed  worth  to 
the  owner,  but  the  price  for  which  it 
would  sell  at  the  time  in  the  neigh- 
borhood in  which  it  is  situated.  Ivey 
v.  McQueen,  17  Ala.  408. 

71.  In  trespass  to  try  titles,  the 
plaintiff  is  entitled  to  recover  damages 
for  the  rents  accruing  up  to  the  tinle 
of  the  verdict.  Shumake  v.  Nelms' 
Aclm'r,  25  Ala.  126. 

72.  Whenever  the  tortious  act  was 
accompanied  with  circumstances  of 
aggravation,  exemplary  damages  may 
be  given.  Mitchell  v.  Billingsleij,  17 
Ala.  391  ;  hey  v.  McQueen,  17  Ala.  408. 
[Vide  supra,  45.) 

III.  Verdict,  and  Judgment. 

73.  In  trespass  to  try  titles,  a  ver- 
dict, finding  that  "the  land  belongs  to 
the  plaintiff,"  will  be  held  sufficient, 
on  error,  to  support  a  judgment  in 
his  favor,  for  damages  and  costs,  and 
the  award  of  a  writ  of  hab.  fac.  pos. 
Stephens  v.  Westwood,  25  Ala.  176. 

74.  A  judgment  in  trespass  to  try 
titles  is  conclusive  that  damages  were 
recovered  for  the  rents  accruing  up 
to  the  time  of  the  verdict ;  and  the 
fact  that  the  action  was  brought 
against  a  tenant,  whose  term  expired 
before  the  rendition  of  the  judgment, 
makes  no  difference,  if  his  landlord 
was  made  a  party.  Shumake  v.  Nelms' 
Adm'r,  25  Ala.  126. 

75.  A  recovery  in  that  action  is 
conclusive  between  the  parties  and 
their  privies,  as  to  the  plaintiff's  title, 
in  a  subsequent  action  for  the  rents 
and  profits.     lb. 

76.  If  the  plaintiff  recovers  less  than 
fiive  dollars  damages,  he  can  recover  no 
more  costs  than  damages,  unless  the 
presiding  judge  will  certify  that  the 
jury  ought  to  have  awarded  greater 
damages.     Galle  v.  Lynch,  21  Ala.  579. 


77.  But  this  statute  docs  not  au- 
thorize tlie  court  to  render  judgment 
against  the  defendant  for  the  reKidue 
of  the  costs,  hey  v.  McQueen,  17  .Via. 
408. 


TRIAL  OF  RIGHT  OF  PROPERTY. 

(Statutory  Provisions  :  Oxle,   i)^  (576-9,   258«-91, 
2833-38  ;  CIay'8  Digest,  210-14,  (,')  50-«8.) 

I.  Who  may  Interpose  Claim. 

II.  Bo.vd,  and  LrAuiLiTY  OF  Slreties. 

III.  Pleadings,  Practice,  and   Evi- 
dence. 

IV.  Verdict,  and  Judgment. 


I.  Wno  MAY  Intepose  Claim. 

1.  A  cestui  que  trust  cannot  interpose 
a  claim  in  his  own  name.  King  if  Co. 
V.  Hill,  20  Ala.  133. 

2.  A  stranger  to  the  original  suit, 
who  has  replevied  the  property  at- 
tached, cannot  interpose  a  claim  to 
the  property,  after  the  rendition  of 
judgment  against  the  defendant,  and 
a  demand  of  tlie  property  on  the  bond, 
without  first  surrendering  it  to  the 
sheriff.  Braley  v.  Clark,  22  Ala.  361  ; 
Cooper  V.  Peck  4"  Clark,  22  Ala.  406. 

3.  When  mortgaged  property  is 
levied  on  before  the  arrival  of  the  law- 
day,  and  the  mortgagor  afterwards 
makes  default,  the  mortgagee  may 
then  claim  the  property,  and  termin- 
ate the  sheriff's  possession.  Fontaine 
i)-  Dent  V.  Beers  fy  Smith.  19  Ala.  722. 

4.  Under  the  Code,  when  an  execu- 
tion, from  either  a  court  of  record  or 
a  justice's  court,  is  levied  on  mort- 
gaged property,  the  mortgagee  or  his 
assignee  may  interpose  a  claim,  and 
try  the  right  of  property,  before  the 
law-day  of  the  mortgage.  Floyd  v. 
Morro7i',  26  Ala.  353. 

5.  Where  the  wife's  separate  prop- 
erty, created  by  contract  which  ap- 
pointed no  trustee,  is  attached  or 
levied  on,  the  husband  may  interpose 
a  claim  to  it ;  but  the  wife  cannot 
compel  him  to  do  so,  nor  can  she  in- 
terpose a  claim  in  her  own  name. 
Gerald  and  ^J'ife  v.  McKcn:ie,  27  Ala. 
166;  Friend  v. 'Oliver.  2~  Ala.  532. 

6.  If  the  husband  purchases  a  slave 


760 


TRIAL  OF  RIGHT  OF  PROPERTY.     [Part  IT. 


in  his  own  name,  with  money  arising 
from  the  sale  of  the  wife's  separate 
property  secured  to  her  by  deed,  and 
takes  the  bill  of  sale  to  himself,  but 
afterwards  delivers  the  slave  to  his 
wife,  and  always  recognizes  it  as  hers, 
she  cannot  interpose  a  claim  in  her 
own  name,  when  the  slave  is  taken 
imder  attachment  against  the  husband. 
Irons  V.  Reynolds,  28  Ala.  305. 

7.  But  the  wife  may  interpose  a 
claim  in  her  own  name,  to  a  slave 
which  the  husband  purchased  with 
money  belonging  to  her  separate 
estate  secured  by  laws  other  than  the 
income  and  profits  thereof,  and  after- 
wards voluntarily  conveyed  to  her, 
though  for  the  purpose  of  preventing 
it  from  being  subjected  to  the  payment 
of  his  debts.  Wilson  v.  Sheppard,  28 
Ala.  623. 

II.  Bond,  and  Liability  of  Sureties. 

8.  The  statutory  bond,  required  of 
the  claimant,  is  merely  intended  to 
secure  to  the  plaintifi  the  assessed 
A'alue  of  the  property,  or  the  amount 
of  the  judgment  itself  if  less  than  the 
value.  Hooks  v.  Branch  Bank  at  Mont- 
gomery, 18  Ala.  451. 

9.  The  surety  is  liable  for  the  costs, 
in  the  event  of  a  judgment  of  condem- 
nation, although  the  claim  may  not 
have  been  put  in  for  delay.  Robert- 
son V.  Patterson,  17  Ala.  407. 

10.  The  surety  is  not  a  party  to  the 
issue  on  the  trial  ;  consequently,  it  is 
erroneous  to  render  a  judgment 
against  him,  unless  the  record  affirma- 
tively shows  that  be  appeared  and 
assented  to  it.  Gayle  v.  Bancroft,  17 
Ala.  351. 

11.  But  the  rendition  of  a  judgment 
for  costs,  against  the  claimant  and  his 
surety  jointly,  even  if  erroneous,  is 
not  available  to  the  claimant  on  error, 
because  not  prejudicial  to  him.  Bee- 
son  V.  Wiley,  Banks  ^'  Co.,  28  Ala.  575. 

12.  A  motion  to  quash  the  bond,  at 
the  instance  of  the  obligors  them- 
selves, after  the  claim  suit  has  been 
pending  for  several  years,  is  address- 
ed entire!}'  to  the  discretion  of  the 
court.  Gayle  v.  Bancroft's  Adm'r,  22 
Ala.  31G  ;  Gayle  t^  Riggs  v.  Bancroft's 
Adm'r,  22  Ala.  648. 


III.   Pleadings,    Practice    and    Evi- 
dence. 

13.  On  the  death  of  the  plaintiff  in 
execution,  pending  the  suit,  it  may  be 
revived  in  the  name  of  his  personal 
representative.  Gayle  v.  Bancroft's 
Adm'r,  22  Ala.  316. 

14.  It  is  discretionary  with  the 
court  to  allow  an  amendment  of  the 
title  of  the  case,  as  prefixed  to  the 
issue,  by  adding  the  name  of  another 
defendant  in  execution,  so  as  to  make 
it  correspond  with  the  execution,    lb. 

15.  After  the  suit  has  been  pending 
several  years,  and  a  judgment  has 
been  once  rendered  against  the  claim- 
ant, he  is  estopped  by  the  record 
from  disclaiming  :  if  he  has  been  ig- 
norant of  the  proceedings  carried  on 
in  his  name,  the  court  is  not  bound  to 
notice  his  disclaimer,  (conceding  that 
to  be  his  remedy,)  unless  he  avers  his 
ignorance  of  the  previous  pendency 
of  the  suit,  and  the  want  of  authority 
on  the  part  of  the  attorney  who  ap- 
peared in  his  name.     lb. 

16.  If  the  plaiatiff'S' christian  name 
is  incorrectly  stated  in  the  affidavit, 
which  was  made  by  an  agent  of  the 
claimant,  when  the  error  is  apparent 
from  the  other  papers  in  the  case,  the 
claimant  cannot  on  this  account  de- 
cline to  join  in  an  issue  with  the  plain- 
tiff;  but  the  court  may  compel  him  to 
join  in  an  issue,  or  to  suffer  the  con- 
sequences of  a  default,     lb. 

17.  An  issue  whether  the  property 
levied  on  was,  "at  the  date  of  the  levy," 
subject  to  the  attachment,  is  immate- 
rial. Fontaine  ^'  Dent  v.  Beers  ^  Smith, 
19  Ala.  722. 

18.  The  claimant  cannot  set  up  an 
outstanding  title  in  a  third  person, 
with  whom  he  shows  no  privity. 
Thomas  v.  DeGraffenreid,  17  Ala.  602  ; 
Gotten  v.  Thompson,  21  Ala.  574. 

19.  But,  where  the  claimant  himself 
has  an  undivided  interest  in  the  prop-- 
erty,  as  where  it  belongs  to  him  and 
a  third  person  jointly,  he  may  inter- 
pose their  claim.  Cotten  v.  Thompson, 
21  Ala.  574. 

20.  The  record  of  the  plaintiffs 
judgment  against  the  defendant  in 
execution,  is  irrelevant  and  inadmissi- 
ble as  evidence.  Taliaferro  v.  Lane, 
23  Ala.  369. 

21.  The  execution  is  admissible  ev- 
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idence  for  tlie  plaintiff;  and  the  ail- 
niission  of  the  allidavit  and  bond, 
tliough  they  are  incompetent  evidence, 
is  not  prejudicial  to  the  claimant. 
Gaijle  V.  Bancroft's  Adm'r,  22  Ala.  31G. 

22.  The  sheriffs  endorsement  of 
his  levy  on  the  execution  is  compe- 
tent evidence  for  the  plaintiff,  for  tlie 
purpose  of  shovi'ing  its  levy  on  the 
slave  in  controversy.  Thomas  v.  Hen- 
derson, 27  Ala.  523. 

23.  The  plaintiff  may  prove  the  val- 
ue of  the  property  at  the  time  of  the 
trial.  Thomas  v.  DeGraffenreid,  27  Ala. 
651. 

24.  The  death  of  the  animal  in  con- 
troversy, pending  the  suit,  does  not 
affect  the  plaintiff's  right  of  recovery  ; 
consequently,  evidence  of  that  fact  is 
notadmissible  for  the  claimant.  Derreti 
V.  Alexander,  25  Ala.  265. 

25.  Where  two  attachments,  be- 
tween the  same  parties,  are  levied  on 
the  same  propertj^  and  a  claim  is  in- 
terposed in  each  case  by  the  same 
person,  a  judgment  of  condemnation 
in  one  case  is  conclusive  in  the  other 
that  the  property  is  subject  to  the 
attachment.     lb. 

26.  The  payment  by  the  claimant, 
in  such  case,  of  the  assessed  value  of 
the  property  in  the  first  case,  does 
not,  per  se,  sustain  his  claim  in  the 
second,     lb. 

27.  The  declarations  of  the  person 
in  whose  possession  the  property  was 
levied  on,  explanatory  of  his  posses- 
sion, are  competent  evidence,  as  a 
part  of  the  res  gesta.  Fontaine  4'  Dent 
V.  Beers  ^  Smith,  19  Ala.  722  ;  Derrett 
«.  Alexander,  2f)  Ala.  265.  (FiVZe  Evi- 
dence, 104-117,  p.  591.) 

28.  Where  the  claimant  derives 
title  by  purchase  from  the  defendant 
in  execution,  subsequent  to  the  crea- 
tion of  the  plaintiff's  debt,  the  con- 
sideration of  such  purcliase  cannot  be 
proved  by  the  declarations  or  admis- 
sions of  the  defendant.  Hooper  v. 
Edwards,  18  Ala.  280.       , 

29.  Where  the  claimant's  purchase 
from  the  defendant  is  impeached  for 
fraud,  the  plaintiff  may  show  that  the 
claimant  is  a  minor  son  of  the  defend- 
ant ;  that  the  latter,  who  was  then  in 
embarrassed  circumstances,  executed 
another  deed  to  the  claimant  on  the 
same  day ;  and  that  the  two  deeds 
conveyed  all  his  property  within  the 


State.  Benning  v.  Nelson,  23  Ala.  801. 
(As  to  proof  of  fraud  generally,  vide 
Evidence,  G00-G15,  p.  027.) 

30.  Tiie  record  of  a  judgment 
against  the  defendant,  rendered  after 
his  sale  to  the  claimant,  is  not  admis- 
sible evidence  for  the  plaintiff,  to 
prove  an  indebtedness  prior  to  its  ren- 
dition. Snodgrass  v.  Branch  Bank  at 
Decatur,  25  Ala.  161. 

31.  The  declarations  of  the  defend- 
ant in  execution,  showing  a  fraudulent 
intent  on  his  part,  are  not  admissible 
evidence  against  the  claimant,  unless 
he  or  some  one  through  whom  he 
claims  is  shown  fo  have  been-connect- 
ed  with  the  fraud.  Neivcovibe  v.  Leavitt, 
22  Ala.  631 ;  Bilbernj's  Adm'r  v.  Mohley, 

21  Ala.  277. 

32.  Any  declaration  of  the  claimant, 
which  would  be  admissible  evidence 
for  him  in  a  controversy  between  him 
and  the  defendant  in  execution,  is  also 
admissible  evidence  for  him  on  the 
trial  of  the  claim  suit.     Allen  v.  Smith, 

22  Ala.  416. 

33.  Where  the  claimant  is  shown  to 
be  the  daughter  of  the  defendant  in 
execution,  and  the  slave  in  controver- 
sy is  proved  to  have  been  worked 
on  the  plantation  on  which  father  and 
daughter  resided,  the  contemporane- 
ous declaration  of  the  father,  that  he 
claimed  to  own  the  land  in  his  own 
right,  is  admissible  evidence,  as  tend- 
ing to  show  that  the  slave  was  in 
his  possession.  Thomas  v.  DeGraffen- 
reid, 17  Ala.  602. 

34.  The  fact  that  the  defendant  fur- 
nished necessaries  for  the  family,  of 
which  the  slaves  formed  a  part,  tends 
to  prove  his  ownership  of  them.  S.  C. 
27  Ala.  651. 

35.  But  the  fact  that  he  did  not  'ob- 
tain credit  on  the  faith  of  the  slaves 
in  his  possession,  is  not  admissible  to 
diff(3rove  his  ownership.     lb. 

36.  That  the  defendant  in  execution 
resided  on,  and  claimed  as  his  own, 
the  plantation  on  which  the  slaves  in 
controversy  were  worked  ;  that  his 
son,  who  was  acting  as  his  overseer, 
and  the  claimant,  his  daughter,  resided 
on  the  plantation  with  him  at  that 
time  ;  and  that  he  declared,  while  the 
slaves  were  thus  being  controlled, 
that  his  son  was  his  overseer. — are 
facts  tending  to  prove  the  defendant's 
adverse  possession   under    claim   of 
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ownership.     Thomas  v.  Henderson,   27 
Ala.  523. 

37.  Where  claimant  derives  title 
from  the  defendant  in  execution,  under 
a  conveyance  Avhich  is  attacked  for 
fraud,  the  plaintiff  may  show  that,  at 
the  time  of  its  execution,  the  defend- 
ant was  insolvent.  Bceson  v.  fVileij, 
Bants  fy  Co.,  28  Ala.  575. 

38.  Where  it  is  shown  that  the 
property  was  purchased  and  paid  for 
with  the  joint  funds  of  the  claimant 
and  defendant  in  execution,  and  the 
title  taken  in  the  name  of  the  claim- 
ant ;  and  that  this  was  done  for  the 
purpose  of  defrauding  the  creditors 
of  the  defendant,  who  was  insolvent, 
the  property  should  be  condemned. 
Lanier  v.  Branch  Bank  at  Mont°;omeru, 
18  Ala.  625. 

39.  Where  the  claim  is  interposed 
by  a  mortgagee,  and,  before  the  trial 
of  the  claim  suit,  the  mortgsgor  pays 
off  the  mortgage  debt,  the  property 
should  be  condemned.  Fontaine  \ 
Dent  V.  Beers  &•  Smith,  19  Ala.  722. 

40.  Where  the  claimant  derives  title 
from  the  defendant  in  execution,  part- 
ly by  gift,  and  partly  by  purchase, 
consummated  before  the  lien  of  the 
execution  attached  ;  and  no  question 
of'fraud  is  raised, — the  claimant  is  en- 
titled to  recover.  Taylor  v.  Branch 
Bank  at  Huntsville,  21  Ala.  581. 

IV.  Verdict,  axd  Judgment. 

41.  The  assessment  by  the  jury  of 
the  aggregate  value  of  the  several 
slaves  in  controversy,  is  mere  surplus- 
age, and  not  available  on  error  to  the 
claimant.  Willis  ^  Co.  v.  P.  ^  M. 
Bank,  19  Ala.  141  ;  Powell  v.  Hadden's 
Executors,  21  Ala.  745. 

42.  If  the  judgment  entry  describes 
the  plaintiffs  in  attachment  as  plaintiffs 
in  execution,  and  declares  that  the 
propertj^  was  found  subject  to  their 
execution,  this  is  a  mere  clerical  mis- 
prision, which  the  appellate  court  will 
consider  amended.  Powell  v.  Hadden's 
Executors,  21  Ala.  745. 

43.  It  is  erroneous  to  render  judg- 
ment against  the  surety  on  the  claim 
bond,  unless  the  record  shows  that  he 
appeared  and  consented  to  it.  Gayle 
V.  Bancroft,  17  Ala.  351. 

44.  The  rendition  of  a  judgment  for 
costs,  against   the  claimant  and  his 


surety  jointly,  is  not  prejudicial  to 
the  claimant,  and,  consequently,  is  not 
available  to  him  on  error.  Beeson  v. 
Wiley,  Banks  ^  Co.,  28  Ala.  575. 

45.  In  a  case  Avhich  was  commenced 
in  a  justice's  court,  and  removed  by 
certiorari  to  the  circuit  court,  where 
the  property  was  found  subject  to  the 
attachment,  it  is  erroneous  to  render 
judgment  against  the  sureties  on  either 
the  replevy  bond  or  the  certiorari 
bond.  The  proper  practice,  in  such 
case,  would  be  to  certify  the  judgment 
of  condemnation,  with  a  procedendo,  to 
the  justice  ;  but  to  render  judgment 
for  the  costs  of  the  claim  suit,  on  the 
trials  before  the  justice  and  circuit 
court,  against  the  claimant  and  his 
sureties  on  the  certiorari  bond.  The 
justice  thereupon  issues  execution  on 
the  certified  judgment ;  if  the  claimant 
fails  to  deliver  the  property,  the  fail- 
ure is  endorsed  on  the  claim  bond, 
and  execution  then  issues  against 
both  the  principal  and  surety  therein, 
for  the  assessed  value  of  the  property, 
or  for  the  judgment  and  costs.  Der- 
rettv.  Alexander,  25  Ala.  265. 

46.  Where  two  attachments,  be- 
tween the  same  parties,  are  levied  on 
the  same  property,  and  a  claim  is  in- 
terposed in  each  case  by  the  same 
person,  a  judgment  of  condemnation 
in  one  case  is  conclusive  in  the  other. 
lb. 

47.  A  judgment  on  verdict  for  the 
claimant  is  conclusive,  in  a  subsequent 
action  against  the  plaintiff  for  dama- 
ges, that  the  defendant  in  attachment 
had  no  interest  in  the  property.  Rob- 
erts V.  Heim,21  Ala.  678. 

48.  If  a  judgment  of  condemnation 
is  affirmed  on  certificate  in  the  su- 
preme court,  ten  per  cent,  damages 
cannot  be  awarded  ;  and  if  awarded, 
the  judgment  of  affirmance  is,  to  that 
extent,  void  for  uncertainty.  Hoolcs  v. 
Branch  Bank  at  Montgomery,  18  Ala. 
451. 
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I.  WuEN  THE  Action  Lies. 

1.  To  autliorize  a  recovery  in  trover, 
the  plaintiff  must  have  eitlicr  a  gener- 
al or  a  special  property  in  himself. 
Kemp  V.  Thompson,  17  Ala.  10. 

2.  An  equitable  title  is  notsufBcient 
to  maintain  the  action.  Broome  v. 
Curry's  Adm'rs,  19  Ala.  805. 

3.  If  one  to  whom  a  slave  is  bound 
as  an  apprentice,  renounces  his  trust, 
and  suffers  the  slave  to  be  converted 
by  a  third  person,  the  owner  becomes 
entitled  to  the  immediate  possession, 
and  may  maintain  trover.  Tucker  and 
Wife  V.  Magee,  18  Ala.  99. 

4.  A  guardian  cannot  maintain  tro- 
ver, in  his  own  name,  for  the  conver- 
sion of  a  hired  slave  belonging  to  his 
ward,  although  the  contract  of  hiring 
was  made  with  him  :  the  action  should 
be  brought  in  the  name  of  the  ward. 
Hooks  V.  Smith,  18  Ala.  338. 

5.  The  action  lies  for  the  conversion 
of  a  promissory  note,  in  favor  of  the 
party  who  had  prior  possession,  al- 
though he  is  neither  the  legal  nor 
beneficial  owner  of  it.  Lowremore  v. 
Berry,  19  Ala.  130. 

6.  Where  the  evidence,  in  suclr  ac- 
tion, showed  "that  the  note  was  traded 
by  plaintiff  to  defendant  for  a  wagon 
and  oxen,  with  a  reservation  on  the  part 
of  the  plaintiff  that  he  might,  at  any 
time  before  the  note  fell  due,  have  the 
privilege  of  redeeming  it,  by  paying- 
defendant  ^55," — held,  that  the  court 
could  not  infer  that  the  note  was  en- 
dorsed absolutely  to  the  defendant, 
so  as  to  vest  in  him  the  legal  title  ; 
and  that  the  tender  of  the  money 
within  the  specified  time,  with  a  de- 
mand of  the  note,  gave  plaintiff'  the 
immediate  right  of  possession.  Tru- 
love  V.  Brotm,  21  Ala.  544. 

7.  Possession  and  the  right  of  pos- 
session, accompanied  with  a  lien  for 
money  advanced,  authorize  a  recovery 
against  one  who  disturbs  that  posses- 
sion.    Bryan  v.  Smith  22  Ala.  534. 

8.  A  contract  for  the  sale  of  cotton, 
the  greater  part  of  which  is  ungather- 
ed,  to  be  delivered  to  the  piirchaser 
at  a  specified  place  so  soon  as  it  can 
be  gathered  and  ginned,  does  not  vest 
such  title  in  him  as  will  maintain  tro- 
ver.    Screws  v.  Roach,  22  Ala.  675. 

9.  A  widow  may  maintain  trover, 
for  the  conversion  of  personal  prop- 


erty belonging  to  tlie  estate  of  her 
deceased  husljand,  of  which  she  had 
possession  several  years  after  his 
deatii,  when  no  letters  of  administra- 
tion have  been  granted  on  the  estate. 
Brown  v.  Beuson,  24  Ala.  4G6. 

10.  No  demand  is  necessary  before 
suit  brought,  where  the  defendant's 
wrongful  assumption  of  the  property 
amounts  to  a  conversion.     lb. 

11.  A  several  owner  is  entitled  to 
recover,  upon  proof  of  a  demand  and 
refusal ;  but,  if  his  interest  has  never 
been  separated,  he  cannot  recover 
against  a  co-owner,  without  proving 
that  the  conversion  went  to  the  de- 
struction of  the  chattel  or  the  exclu- 
sion of  his  right.  Allen  v.  Harper,  26 
Ala.  686. 

12.  A  sale  of  the  entire  property  in 
a  chattel,  by  one  tenant  in  common, 
is  a  conversion,  for  which  his  co- 
tenant  may  maintain  trover.  Permin- 
ter  V.  Kelly,  18  Ala.  716  ;  Smyth  v. 
Janlcersley,  20  Ala.  212. 

13.  An  agent  is  liable  in  trover,  for 
an  act  which,  if  done  by  his  principal 
to  the  property  of  another,  would 
amount  to  a  conversion.  Perminter 
V.  Kelly,  18  Ala.  716. 

14.  If  a  sheriff  sells  the  entire  prop- 
erty in  a  chattel  owned  by  two  jointly, 
under  execution  against  one  of  them, 
this  amounts  to  a  conversion.  Smyth 
V.  Jankersley,  20  Ala.  212. 

15.  If  he  levies  an  attachment,  at 
the  suit  of  a  landlord,  on  a  portion 
of  the  tenant's  crop  sufficient  to  satis- 
fy it,  and  suffers  the  tenant  to  retain 
and  dispose  of  it,  this  does  not  render 
him  liable  in  trover  to  an  under-ten- 
ant, for  a  subsequent  seizure  and  sale 
of  his  portion  of  the  crop.  Givens  v. 
Easley,  17  Ala.  385. 

16.  If  he  sells  property  under  an 
execution  which  comes  to  his  hands 
after  the  expiration  of  his  term  of 
office,  he  is  liable  in  trover.  Andress 
V.  Broughion,  21  Ala.  200. 

17.  Trover  does  not  lie  for  the  con- 
version of  a  promissory  note,  which 
has  been  paid  or  legally  discharged  ; 
but,  if  the  note  has  not  been  paid  or 
discharged,  an  action  may  be  main- 
tained for  its  conversion,  although  the 
word  paid  was  written  across  tlie  face 
of  it,  by  mistake,  or  without  authority. 
Loivremore  v.  Berry,  19  Ala.  130. 

18.  If  a  factor  or   commissiou-mer- 
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chant  pledges  the  goods  of  his  princi- 
pal for  his  own  use,  this  is  a  conver- 
sion, for  which  tlie  principal  may  bring 
trover  against  the  factor  and  his 
pledgee,  either  or  both  of  them,  at 
his  election.  Bott  v.  McCoy  fy  Johnson, 
20  Ala.  578. 

19.  The  employment  of  a  hired  slave 
in  a  business  different  from  that  for 
■which  he  was  specially  hired,  is  a  con- 
version, which  renders  the  hirer  liable 
in  trover  for  his  value,  if  the  slave  is  lost, 
even  though  his  death  was  the  result 
of  his  own  disobedience,  or  of  inevita- 
ble accident.  Hooks  v.  Smith,  18  Ala. 
338  ;  Seaij  v.  Marks.  23  Ala.  532  ;  Mose- 
ley  V.  Wilkinson,  24  Ala.  411. 

20.  But,  if  the  owner  receives  the 
stipulated  hire  for  the  entire  term, 
with  knowledge  of  the  conversion  du- 
ring the  terra,  he  is  estopped  from 
afterwards  bringing  trover.  Moseley 
V.  Wilkinson,  24  Ala.  411. 

21.  If  the  husband,  during  cover- 
ture, sells  or  disposes  of  the  wife's 
separate  property,  without  her  con- 
sent, this  is  a  conversion,  for  which, 
in  the  event  of  her  surviving  him,  she 
nifiy  sue  his  personal  representative  ; 
or,  if  he  survives  her,  her  j)ersonal 
representative  may  sue  him.  Jenkins 
V.  McConico,  26  Ala.  213. 

22.  The  unauthorized  transfer,  by 
the  secretary  of  an  incorporated  in- 
sm-ance  company,  of  promissory  notes 
and  bills  of  exchange  belonging  to  the 
company,  is  a  conversion.  Firemen''s 
Insurance  Co.  v.  Cochran  k  Co.,  27  Ala. 
228. 

23.  But,  if  the  company,  with  full 
knowledge  of  the  tort,  brings  assump- 
sit against  the  secretary,  for  the 
amount  of  the  bills  and  notes,  summons 
the  transferree  by  process  of  garnish- 
ment, takes  judgment  against  him  for 
the  amount  of  indebtedness  admitted 
OR  account  of  the  bills  and  notes,  and 
coerces  satisfaction  of  this  judgment, 
— this  amounts  to  a  confirmation  of 
the  transaction,  and  estops  the  com- 
pany from  afterwards  bringing  trover 
against  the  transferree.     lb. 

24.  To  constitute  a  conversion,  it  is 
not  necessary  that  the  party  should 
have  had  the  exclusive  control,  or  ac- 
tual manucaption  of  the  goods  :  the 
term  embraces  any  intermeddling  with, 
or  dominion  over  the  property  of 
another,  subversive  of  the  rights  of  the 


true  owner  ;  as  where  the  defendants 
are  actually  present,  aiding  and  assist- 
ing another  in  the  unlawful  attempt  to 
remove  plaintiffs  slaves  from  the  State, 
with  the  intention  of  wrongfully  de- 
priving him  of  his  property,  even 
though  it  be  for  the  use  of  his  wife, — 
each  act,  in  furtherance  of  the  common 
design,  is  the  act  of  all,  and  all  are 
guilty.    Freeman  v.  Scurlock,  27  Ala.  407. 

25.  An  action  cannot  be  maintained 
for  the  conversion  of  a  slave,  against 
a  party  who  stole  him,  until  he  has 
been  prosecuted  for  the  felony.  Mar- 
tin's Executrix  v.  Martin,   25  Ala.  201. 

26.  The  conversion  of  several  chat- 
tels at  the  same  time,  and  by  the  same 
act,  gives  the  injured  party  but  a 
single  cause  of  action,  if  he  elects  to 
proceed  in  trover.  Wittick  v.  Traun, 
27  Ala.  562;  Firemen's  Insurance  Co. 
V.  Cochran  ^  Co.,  27  Ala.  228. 

27.  An  absolute  sale  of  a  slave,  by 
one  who  has  possession  under  a  con- 
tract of  hiring,  is  a  conversion,  which 
gives  the  owner  the  immediate  right  of 
possession.     Hair  v.  Little,  28  Ala.  236. 

28.  When  a  sheriff  levies  a  valid 
attachment  on  the  defendant's  prop- 
erty, and,  after  the  dismissal  of  the 
attachment  suit,  and  the  immediate 
commencement  of  another  on  the  same 
cause  of  action,  the  property  is  taken 
out  of  his  hands  by  his  successor  in 
office,  under  an  attachment  in  the 
second  suit,  he  is  not  guilty  of  a  tor- 
tious conversion  of  the  propertj'. 
Houseman  v.  Stewart,  28  Ala.  684. 

29.  A  conversion  by  an  administra- 
tor does  not  authorize  a  recovery 
against  him  in  his  representative  char- 
acter. Shorter  v.  Urquhart,  28  Ala. 
360. 

30.  A  conversion  of  property  by 
two  persons  gives  the  owner  a  joint 
cause  of  action  against  them  ;  and  if 
they  reside  in  different  counties,  he 
may  sue  both  in  the  county  in  which 
either  resides.  Williamson  ^  Arring- 
ton  V.  Howell,  17  Ala.  830. 

II.  Pleadings,  and  Evidenxe. 

31.  Case  and  trover  maybe  united, 
in  different  counts,  in  the  same  decla- 
ration.    Dixon  V.  Barclay,  22  Ala.  370. 

32.  But  trover  cannot  be  united 
with  assumpsit.  Copeland  v.  Flowers, 
21  Ala.  472. 
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33.  The  Code  carefully  preserves 
the  distinctions  between  the  actions 
of  trover  and  detimie,  and  does  not 
authorize  an  amendment  of  the  com- 
plaint which  would  convert  one  action 
into  the  other.  Harris  v.  Hillman,  26 
Ala.  380. 

34.  If  the  action  is  brought  in  tlie 
name  of  an  assignor,  for  the  use  of  his 
assignee,  and  the  evidence  shows  that 
the  conversion  took  place  after  the 
assignment,  the  complaint  cannot  be 
so  amended  as  to  authorize  a  recovery. 
Stockier  V.  Grant  ^  Nickels,  28  Ala. 
416. 

35.  If  the  action  is  brought  by  seve- 
ral co-plaintiffs,  one  of  whom  is  a 
feme  sole,  the  failure  to  bring  in  her 
husband,  on  her  marriage  pending  the 
suit,  is  only  available  (if  at  all)  by 
plea  in  abatement.  Powell  v.  Glenn, 
21  Ala.  4.58. 

36.  The  failure,  in  such  case,  to 
bring  in  the  personal  rej^resentative 
of  one  of  the  plaintiffs,  on  his  death 
pending  the  suit,  is  only  available  (if 
at  all)  in  reduction  of  damages,     lb. 

37.  A  former  recovery  in  trover, 
"without  satisfaction,  is  no  bar  to 
another  action  against  one  who  claims 
under  the  defendant.     Spivey  v.  Mor- 

_  ris,  18  Ala.  254. 

38.  A  former  recovery  in  detinue, 
against  one  who  is  shown  by  parol  to 
have  been  defendant's  bailee,  in  which 
action  defendant's  title  was  set  up  and 
held  subordinate  to  plaintiff's,  is  con- 
clusive on  the  defendant,  as  to  the 
title  then  adjudicated  ;  but  not  as  to  a 
title  subsequently  acquired,  from  one 
who  w^as  neither  a  party  nor  privy  to 
tliat  action.  Tarlcton  ^  Pollard  v. 
Johnson,  25  Ala.  300. 

39.  A  charge  which  assumes  that  a 
conversion  is  proved,  when  the  evi- 
dence only  establishes  an  intent  to 
convert,  is  erroneous.  Knighfs  Adm'rs 
V.  Vardeman,  25  Ala.  262. 

40.  If  the  evidence  tends  to  prove 
a  conversion,  it  is  error  to  instruct 
the  jury,  that,  if  they  believe  the  evi- 
dence, they  must  find  for  the  defend- 
ant.    Freeman  v.  Scurlocic,  27  Ala.  407. 

41.  In  an  action  against  an  adminis- 
trator in  his  representative  character, 
proof  of  a  conversion  by  him  indi- 
vidually does  not  authorize  a  recove- 
ry.    Shorter  v.  Urquhart,  28  Ala.  360. 

42.  In   an   action  against  a  sheriff, 


for  levying  a  valid  attacliment  on  tlie 
defendant's  property,  he  may  show 
that  the  projjcrty  was  taken  out  of 
his  possession,  by  his  successor  in 
office,  under  a  second  attachment 
founded  on  tlie  same  debt,  which  was 
issued  immediately  after  the  dismis- 
sal of  the  first  suit.  Houseman  v.  Stevj- 
art,  28  Ala.  G84. 

43.  In  an  action  Vjrought  by  an  ad- 
ministrator, against  a  voluntary  pur- 
chaser from  an  executor  de  son  tort, 
the  defendant  cannot  show,  in  mitiga- 
tion of  damages,  that  the  executor  de 
son  tort,  since  his  purchase,  has  paid 
debts  which  the  administrator  was 
bound  to  pay  in  due  course  of  admin- 
istration. Carpenter  v.  Going,  20  Ala. 
587. 

44.  Whether  the  executor  de  son 
tort  himself,  when  sued  b}'  the  right- 
ful administrator,  can  show  such  pay- 
ments in  mitigation  of  damages,  qu(Bre  ? 
lb. 

III.  Damages. 

45.  The  measure  of  damages,  in 
trover,  is  the  value  of  the  goods  at  the 
time  of  the  conversion,  or  at  any  time 
intervening  between  the  conversion 
and  the  trial,  with  interest  thereon. 
Ewing  V.  Blount,  20  Ala.  694  ;  Jenkins 
V.  McConico,  26  Ala.  213  ;  Williams  v. 
Crum,  27  Ala.  468. 

46.  But  this  rule  only  applies, 
where  the  plaintiff  has  not  regained 
his  property  :  if  he  has  regained  the 
possession,  he^is  onl.y  entitled  to 
recover  damages  equal  in  value  to  the 
use  or  service  of  the  goods,  with  com- 
pensation for  any  injury  done  to  them, 
and  necessary  and  reasonable  expenses 
incurred  in  regaining  the  jiossession 
otherwise  than  by  action  at  law. 
(LiGOx,  J.,  dissenting,  held  that,  when 
the  property  is  regained  pending  the 
suit,  and  its  value  is  then  unimpaired, 
judgment  should  go  against  the  de- 
fendant only  for  the  interest.)  Eiv- 
ing  V.  Blount,  20  Ala.  694. 

47.  The  general  rule  as  to  damages 
does  not  apply,  in  an  action  brought 
by  an  administrator,  against  one  to 
whom  the  widow,  before  administra- 
tion was  granted  on  the  estate,  hired 
a  slave  belonging  to  the  estate,  and 
who  returned  the  slave,  at  the  expi- 
ration of  the  term,  in  as  cood  condi- 
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tion  as   when   he   received   it.     Wil- 
liams v.  Crum,  27  Ala.  468. 

As  to  evidence  in  mitigation  of 
damages,  vide  supra,  43,  44. 

IT.  Judgment. 

48.  A  recovery  in  trover,  with  sat- 
isfaction thereof,  vests  the  title  to  the 
property  in  the  defendant  from  the 
time  of  the  conversion,  when  dama- 
ges are  assessed  for  the  value  at  the 
time  of  the  conversion.  Spivey  v. 
Morris,  18  Ala.  254  ;  Smith  v.  Hooks, 
19  Ala.  101  ;  Moseley  v.  Wilkinson,  24 
Ala.  411. 

49.  A  mere  recovery,  without  satis- 
faction, is  no  bar  to  another  action 
against  one  claiming  under  the  de- 
fendant.    Spivey  v.  Morris,  18  Ala.  254. 

50.  In  an  action  against  two  or  more, 
if  the  jury  find  one  only  guilty,  the 
court  may  set  aside  the  judgment,  and 
grant  a  new  trial  as  to  him.  Pounds 
V.  Richards,  21  Ala.  424. 


USURY. 

(Statutory  Provisions  :Code,  §1523  ;  Qay's  Digest, 
589-91,  ^§  1-10.) 

I.  What  is  Usury,  and  its  Effect. 

II.  Pleading,  and  Proof. 

See,  also,  the  same  title  in  Part  III, 
p.  352. 


I.  "What  is  Usury,  and  its  Effect. 

1.  A  charge  by  a  commission  mer- 
chant of  five  per  cent.,  in  addition  to 
legal  interest,  for  accepting  and  ad- 
vancing money  for  his  customers,  is 
not  usurious,  if  intended  merely  as  a 
fair  compensation  for  the  risk,  trouble, 
and  expense  incurred.  Brotvn  v.  Har- 
rison ^  Robinson,  17  Ala.  774;  Swilley 
^   Riley  v.  Lyon  ^  Baker,  18  Ala.  552. 

2.  A  contract  by  which  the  endorsee 
of  a  valid  bill  of  exchange,  or  other 
chose  in  action,  assigns  it  in  exchange 
for  a  debt  of  less  amount,  is  not  usu- 
rious, unless  intended  as  a  device  to 
evade  the  statute.  Saltmarsh  v.  P.  &,' 
3i.  £an/c,17  Ala.  761. 

3.  Secus,  where  the  bill  has  no  va- 


lidity until  assigned  ;  as  where  it  was 
accepted  by  a  firm,  endorsed  in  the 
name  of  the  i3ayee,  and  put  in  circu- 
lation, before  maturity,  by  the  accep- 
tors. Sprague  ^  Winston  v.  Zunts,  18 
Ala.  382. 

4.  A  contract  by  which,  in  consider- 
ation that  plaintiff  in  execution  would 
delay  enforcing  the  collection  of  his 
debt  until  the  ensuing  term  of  the 
supreme  court,  in  order  that  defend- 
ant might  take  the  case  up  for  revis- 
ion, the  latter  agreed  to  pay  ten  per 
cent,  on  the  amount  of  the  execution 
in  the  event  of  an  affirmance  of  the 
jnd2;raent, — is  usurious.  Matlock  v. 
Mallory,  19  Ala.  694. 

5.  The  question  of  usury  is  not  af- 
fected by  taking  separate  notes  for 
the  principal  and  interest,  and  renew- 
ing the  latter  annually.  Gray's  Execu- 
tors V.  Brown,  22  Ala.  262. 

6.  If  a  contract  is  usurious  in  its 
inception,  no  renewal  of  the  note,  or 
other  change  in  the  form  of  the  con- 
tract, can  alter  its  original  character. 
Pearson  V.  Bailey,  23  Ala.  537. 

7.  "Where  an  agent  lends  out  the 
money  of  his  principal,  at  a  usurious 
rate  of  interest,  the  fact  of  agency 
does  not  affect  the  illegality  of  the 
contract.     lb. 

8.  The  amount  of  a  recovery  on  a 
usurious  contract,  at  law,  is  the  prin- 
cipal sum  only,  without  interest. 
Saltmarsh  v.  P.  if  31.  Bank,  17  Ala. 
761  ;  Sprague  ^'  Winston  v.  Zunts,  18 
Ala.  382  ;  Pearson  v.  Bailey,  23  Ala.  537. 

11.  Pleading,  and  Proof. 

9.  In  an  action  on  a  contract,  usuri- 
ous on  its  face,  a  demurrer  lies  to  the 
declaration.  Matlock  v.  Mallory,  19 
Ala.  694. 

10.  Although  the  plea  of  usury  is  a 
personal  privilege,  yet  the  surety  or 
accommodation  endorser  of  the  bor- 
rower may  also  take  advantage  of  it. 
Gray's  Executors  v.  Brown,  22  Ala.  262. 

11.  It  is  a  question  for  the  jury, 
whether  a  charge  by  a  commission- 
merchant  of  five  per  cent.,  in  addition 
to  legal  interest,  for  accepting  and 
advancing  money  for  his  customers, 
was  designed  as  a  cover  for  usury,  or 
as  a  fair  compensation  for  the  risk, 
trouble,  and  expense  incurred.  Brown 
V.  Harrison  ^  Robinson,  17  Ala.  774. 
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12.  In  such  case,  proof  of  a  custom 
among  commission-merchants,  in  the 
city  where  the  contract  was  made,  to 
charge  the  same  commissions,  is  ad- 
missible,    lb. 

13.  When  money  is  borrowed  by 
two  jointly,  but  for  the  benefit  of  one, 
and  a  joint  note  given  by  them,  cither 
one  of  them  is  a  competent  witness  to 
prove  usury.  Swinney  fy  Palmer  v. 
Dor  man,  25  Ala.  433. 

14.  When  a  defendant  is  offered  as 
a  witness  to  sustain  his  plea  of  usury, 
he  is  not  confined  in  his  testimony  to 
the  note  on  which  the  suit  is  founded, 
but  may  detail  the  history  of  the 
whole  transaction ;  beginning  with 
the  original  usurious  contract,  and 
showing  the  payments  on  cancelled 
notes,  &;c.     lb. 


VARIANCE. 

See  Evidence,  XVII,  p.  623. 
Pleading,  VII,  p.  728. 


VENDOR  AND  PURCHASER. 

I.  Sales  op  Personal  Property. 

1.  Delivery ;  and  herein,  when  Title 
Passes. 

2.  Fraud,  and  Misrepresentation. 

3.  Validity. 

4.  Warranty. 

II.  Sales  of  Real  Property. 

1.  Bond  for  Titles. 

2.  Conveyance. 

3.  Covenants  of  Warranty. 

4.  Fraud,  and  Misrepresentation. 

5.  Other  Matters. 

As  to  the  equitable  rights  apd  rem- 
edies of  the  respective  parties,  see 
same  title  in  Part  III,  p.  353. 

As  to  sales  under  execution,  see 
Execution,  V,  p.  635. 

As  to  sales  of  perishable  property 
in  attachment  cases,  see  Attachment, 
IV,  p.  415. 

As  to  sales  of  property  belonging 
to  the  estates  of  deceased  persons, 
under  orders  of  the  orphans'  and  pro- 


bate courts,  see  Estates  of  Decedf.nts, 
VI,  VII,  pp.  15.5-57. 

As  to  validity  of  sales  under  the 
statute  of  frauds,  see  Fbauds,  Statute 
OF,  10-19,  p.  640. 


I.  Sales  of  Personal  Property. 

1.  Delivery  ;  and  herein,  when  Title 
Passes. 

1.  If  several  slaves  are  sold  on  a 
credit,  one  half  to  be  delivered  at  one 
time,  and  the  other  half  at  another 
time,  the  delivery  of  the  first  half,  ab- 
solutely and  unconditional!}',  vests  in 
the  pin-chaser  the  title  to  them,  on  his 
compliance  with  the  terms  of  the  con- 
tract, discharged  of  the  vendor's  lien 
for  the  purchase-money.  White  v.  Ad- 
kins,  18  Ala.  636. 

2.  Under  a  contract  for  the  sale  of 
goods,  to  be  paid  for  on  delivery,  if 
both  parties  are  present  at  the  time 
and  place  agreed  on,  and  are  able  to 
perform  their  respective  undertakings, 
it  is  incumbent  on  him  who  would  put 
the  other  in  default  to  offer  to  perform 
his  part  of  the  contract.  Davis  v.  Ad- 
ams, 18  Ala.  264. 

3.  Under  a  contract  for  the  sale  and 
delivery  of  fifty  bales  of  cotton,  of  the 
vendor's  first  gathering  and  packing, 
a  tender  of  the  first  fifty-five  bales, 
with  the  privilege  to  the  purchaser  of 
selecting  fifty  out  of  them,  is  a  sub- 
stantial offer  of  performance,     lb. 

4.  If  the  contract  does  not  specify 
the  weight  of  the  bales,  or  the  quality 
of  the  cotton,  the  law  implies  that  the , 
bales  are  to  be  of  the  usual  weight, 
and  the  cotton  of  the  quality  usually 
produced  in  the  region  of  country 
where  it  is  grown  ;  and  a  tender  of 
bales  materially  different,  either  in 
weight  or  in  quality,  would  not  be 
sufficient.     lb. 

5.  A  contract  for  the  sale  of  cotton, 
the  greater  part  of  which  is  ungather- 
ed,  to  be  delivered  to  the  purchaser 
at  a  specified  place  so  soon  as  it  can 
be  gathered  and  ginned,  does  not  vest 
the  title  in  him  until  delivery.  Screu's 
V.  Roach,  22  Ala.  675. 

6.  The  delivery  of  a  bill  of  sale  for 
a  slave  to  the  purchaser,  per  se,  passes 
the  title  to  Mm  :  and  the  vendor  can- 
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not  avoid  the  effect  of  it,  when  sued 
by  a  sub-purcliaser,  by  j^roof  of  a  pa- 
rol contemporaneous  agreement,  to 
the  effect  that  the  delivery  was  only 
conditional,  and  that  the  title  should 
re-vest  in  the  vendor,  if  the  purchaser 
failed  to  give  his  note,  with  a  specified 
surety,  for  the  purchase-money.  (PacE, 
C.  J.,  (lifsentinn;.)  Morgan  v.  Smith, 
Wijkoff  ^  Nic/ioll,  29  Ala.  283. 

7.  A  sale  of  promissory  notes,  at  a 
price  not  exceeding  §200,  may  be  so 
made  by  parol,  without  delivery  of 
the  notes,  or  payment  of  any  part  of 
the  price,  as  to  invest  the  purchaser 
with  the  equitable  title  and  owner- 
ship. Hudson  ^  Stokes  v.  Weir  I)'  Tate, 
29  Ala.  294. 

8.  A  written  contract  for  the  sale 
of  several  slaves,  at  a  specified  price 
for  each,  using  present  words  of  con- 
veyance, and  containing  the  additional 
stipulations,  that  two  of  the  slaves  are 
to  remain  in  the  vendor's  possession 
until  the  first  day  of  January  nest 
thereafter,  and  that  he  '-may  redeem 
any  and  all  of  the  said  slaves,  at  the 
value  hereinbefore  affixed  to  them, 
within  twelve  months," — is  a  condi- 
tional sale,  with  a  reservation  of  the 
right  to  re-purchase.  Murphy  v.  Bare- 
field,  27  Ala.  634. 

9.  Articles  of  agreement,  bipartite, 
whereby  the  party  of  the  first  part 
"doth  hereby  agree  to  bargain,  sell 
and  convey"  imto  the  party  of  the 
second  part,  certain  slaves,  in  consid- 
eration that  the  party  of  the  second 
part  "hereby  delivers"  to  the  said 
party  of  the  first  part,  "by  order,  all 
his  right,  title  and  interest,  both  at 
law  and  in  equity,  to  the  sura  of  $2,000," 
part  of  an  amount  just  recovered  from 
the  United  States  by  an  agent  of  the 
party  of  the  second  part :  and  condi- 
tioned that,  if  the  party  of  the  second 
part  "will,  by  any  moans,  with  or 
without  suit,  either  in  law  or  equity, 
enable"  the  said  party  of  the  first  part 
"to  recover  said  sum  of  $2,000,  Avith 
lawful  interest,"  from  said  agent,  then 
the  said  party  of  the  first  part  "binds 
himself,  his  heirs,  executors,  &c.,  that 
the  above  bill  of  sale  shall  be  abso- 
lute, and  shall  convey  rinto  him,  his 
heirs,  executors,  &c.,  all  right,  title 
and  interest  in  said  slaves  ;  otherwise, 
to  be  void,  and  of  no  effect," — held  a 
mere  agreement  to  sell,  which  did  not. 


-per  se,  pass  the  legal  title  to  the  slaves. 
Love  V.  Crook,  27  Ala.  624. 

10.  Where  a  purchaser  is  allowed 
until  the  end  of  the  year  to  determine 
whether  a  conditional  sale  shall  be- 
come absolute,  he  may  make  his  elec- 
tion at  any  time  during  the  year,  and 
is  not  confined  to  the  last  day  only. 
Reese  v.  Beck,  24  Ala.  651. 

2.  Fraud,  and  Misrepresentation. 

11.  Although  it  is  the  duty  of  the 
vendor  to  disclose  to  the  purchaser 
such  intrinsic  defects  in  the  property 
as  lie  within  his  knowledge,  which 
materially  affect  its  nature  and  condi- 
tion, and  which  the  purchaser  cannot 
discover  by  the  exercise  of  proper 
diligence  ;  yet  the  law  does  not  re- 
quire him  to  disclose  "the  fullest  extent 
of  that  unsoundness,"  by  describing 
particularly  the  different  stages  and 
symptoms  of  the  disease,  and  all  the 
circumstances  affecting  it.  Armstrong 
V.  Hufistutler,  19  Ala.*51. 

12.  A  misrepresentation  by  the  ven- 
dor, in  regard  to  a  material  fact,  which 
operated  as  an  inducement  to  the 
purchase,  on  which  the  purchaser  had 
a  right  to  rely,  and  by  which  he  was 
actuallj'  deceived  and  injured,  amounts 
to  a  fraud  in  law.  Pritchett  v.  Mun- 
roe,  22  Ala.  501  ;  Read  v.  Walker,  18 
Ala.  323  ;  Foster  v.  GressetVs  Heirs,  29 
Ala.  393. 

13.  Generally,  if  the  vendor  disclos- 
es, at  the  time  of  the  sale,  all  that  he 
knows  in  relation  to  the  property,  the 
purchaser  cannot  be  deceived  or  mis- 
led ;  but  if,  during  the  previous  ne- 
gotiation, he  has  made  a  misrepresen- 
tation, it  is  a  question  for  the  jury, 
whether  its  effect  is  destroyed,  by  his 
subsequent  disclosure.  Pritchett  v. 
Munroc,  22  Ala.  501. 

14.  The  payment  by  the  purchaser 
of  what  would  be  an  inadequate  price, 
if  the  ,  animal  was  sound,  is  a  circum- 
stance to  which  the  jury  may  look,  in 
connection  with  other  evidence,  in 
determining  whether  he  was  informed 
of  the  latent  unsoimdness  of  the  ani- 
mal. Armstrong  v.  Huffstutler,  19  Ala. 
51. 

15.  If  the  purchaser  of  a  slave  at 
public  auction  pays  the  purchase- 
money,  after  being  informed  of  facts 
which  would  constitute  a  fraud  in  the 
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Bale,  he  cannot  afterwards  maintain  an 
action  for  the  deceit.  Gilmer  v.  Ware, 
19  Ala.  254. 

16.  In  assumpsit  for  a  breach  of 
warranty  of  the  soundness  of  a  slave, 
the  court  having  charged  the  jury, 
"that  if  defendant  made  any  false  and 
fraudulent  representations  to  plaintiff, 
they  would  be  considered  by  the 
jury,  with  the  other  evidence  in  the 
cause,  for  the  purpose  of  determining 
whether  there  was  a  warranty,  a 
breach  of  that  warranty,  and  the 
amount  of  the  plaintifi"'s  damages  for 
that  breach,  but  not  as  a  ground  of 
recovery," — held,  that  the  charge  was 
erroneous,  because  such  declarations, 
if  they  amounted  to  a  warranty,  would 
constitute  a  ground  of  recovery.  Ste- 
venson V.  Reaves,  24  Ala.  425. 

17.  Where  the  purchaser  of  a  slave 
accepts  a  bill  of  sale  without  warranty, 
which  shows  on  its  face  that  he  took 
the  slave  at  his  own  risk,  he  cannot 
defend  an  action  on  the  notes  for  the 
purchase-money,  on  the  ground  of 
"misrepresentation,  without  fraud." 
Stewart  v.  Bradford,  26  Ala.  410. 

18.  If  the  surety  on  a  note,  given  for 
the  purchase-money  of  a  slave,  executes 
his  own  note  to  the  payee,  "in  discharge 
of  the  balance  remaining  due,"  and 
takes  up  the  original  note,  he  cannot 
defeat  a  recovery  on  the  new  note,  by 
setting  up  fraud  in  the  sale.  Fluker  v. 
Henry's  AdrnW,  27  Ala.  403. 

19.  The  maker  of  a  promissory  note, 
given  for  the  purchase-money  of  a 
slave  at  a  public  sale  by  an  adminis- 
trator, may  set  up  fraud  in  the  sale  as 
a  defense,  even  where  the  fraud  was 
practiced  by  the  auctioneer  at  the 
sale,  without  the  authority  of  the  ad- 
ministrator. Atwood's  Adm'rv.  Wright, 
29  Ala.  346. 

20.  Representations  of  soundness 
by  the  auctioneer,  recklessly  made  for 
the  purpose  of  inducing  the  purchaser 
to  buy,  may  amount  to  fraud,  although 
the  auctioneer  did  not  know,  at  the 
time,  that  they  were  false  ;  and  if  the 
purchaser  buys  on  the  faith  of  such 
representations,  the  fact  that  the  ad- 
ministrator gave  public  notice,  before 
the  commencement  of  the  sale,  "that 
no  warranty  of  soundness  would  be 
made,  a,nd  that  every  purchaser  must 
judge  for  himself,"  does  not  avoid  the 
defense  of  fraud,    lb. 

49 


21.  The  party  who  seeks  a  rescission, 
on  the  ground  of  fraud,  must  act  with 
promptness  on  the  discovery  of  it, 
by  an  offer  to  return  the  property 
within  a  reasonable  time,  if  the  parties 
live  at  a  distance  from  each  other  ;  or, 
if  they  reside  near  each  other,  and 
the  property  is  susceptible  of  easy 
transportation,  by  an  actual  re-deliv- 
ery, or  by  a  tender  with  a  view  to  its 
re-delivery.  Dill  v.  Camp,  22  Ala.  249  ; 
S.  C,  27  Ala.  553. 

22.  If  the  purchaser  retains  the  pos- 
session, after  an  offer  to  rescind,  he 
is  merely  the  bailee  of  the  vendor, 
and  must  not  use  or  employ  the  prop- 
erty in  any  manner  inconsistent  with 
the  vendor's  rights,     lb. 

23.  If  the  vendor  refuses  to  accept 
the  property  when  the  purchaser 
offers  to  return  it,  this  will  dispense 
with  a  more  formal  tender  ;  but,  if  the 
purchaser  retains  the  property,  his 
subsequent  refusal  to  surrender  it  on 
the  reasonable  demand  of  the  vendor, 
even  after  suit  brought,  will  destroy 
the  effect  of  his  previous  tender. 
Bennett  v.  Fail  ^  Patterson,  26  Ala. 
605. 

24.  An  offer  to  rescind  by  the  ven- 
dor, which  is  not  accepted  by  the 
purchaser,  has  no  legal  effect  whatev- 
er on  the  contract,  unless  the  offer  is 
based  on  the  fraud  or  bad  faith  of  the 
purchaser.  Harris  v.  Rowland's  Adm'rs, 
23  Ala.  644. 

3.  Validity. 

25.  A  sale  by  a  tenant  for  life, 
though  purporting  to  convey  the  en- 
tire property,  does  not  operate  as  a 
forfeiture  of  his  estate,  but  vests  his 
interest  in  the  purchaser.  Jones'  Ex- 
ecutors V.  Hoskins,  18  Ala.  489  ;  Lyde  v. 
Taylor,  17  Ala.  270  ;  Price  v.  Price's 
Adm'r,  23  Ala.  609. 

26.  Such  sale  converts  the  interest 
of  the  remainderman  into  a  chose  in 
action,  the  transfer  of  which  to  anoth- 
er., with  knowledge  of  the  fact  that 
the  purchaser  has  possession  under  a 
bona-fide  claim  to  the  entire  title,  is  void. 
Price  V.  Talley's  Adm'rs,  18  Ala.  21, 

27.  An  absolute  sale  of  a  slave,  bj" 
one  who  has  possession  under  a  con- 
tract of  hiring,  does  not  transfer  to 
the  purchaser  the  right  to  the  unex- 
pired portion  of  the   term,  but  gives 
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the  owner  the  immediate  right  of  pos- 
session.    Hail-  V.  Little,  28  Ala.  236. 

28.  A  fraudulent  sale  by  an  admin- 
istrator, of  property  belonging  to  the 
estate,  to  one  who  is  cognizant  of  the 
fact  that  he  is  violating  his  trust,  is 
void  as  against  those  whose  rights  are 
prejudiced.  Swink's  Adm'r  v.  Snod- 
grass,  17  Ala.  653. 

29.  A  parol  sale  of  a  ship,  consum- 
mated by  delivery,  is  sufScient  to  pass 
the  title  as  between  the  parties  ;  but 
a  written  instrument  is  necessary  in 
determining  its  national  character. 
Fontaine  ^  Dent  v.  Beers  ^  Smith,  19 
Ala. 722. 

30.  A  parol  sale  of  notes,  at  a  price 
not  exceeding  §200,  is  valid,  although 
the  notes  are  not  delivered  at  the 
time,  nor  any  part  of  the  price  paid. 
Hudson  ^  Stokes  v.  IFeir  ^  2  ate,  29  Ala. 
294. 

31.  If  the  purchaser  of  a  slave,  at 
public  auction,  takes  possession  under 
his  purchase,  without  anything  being 
said,  or  anj''  understanding  being  had, 
qualifying  the  act,  and  retains  posses- 
sion for  one,  two  or  three  daj's,  with- 
out making  any  objection  to  the  sale, 
the  jury  may  well  infer  from  these 
facts  such  consummation  of  the  sale 
as  will  take  it  out  of  the  statute  of 
frauds.     Kelly  v.  Brooks,  25  Ala.  523. 

32.  A  sale  of  goods  b}'  an  insolvent 
debtor,  on  a  credit,  with  a  reservation 
to  the  purchaser  of  the  right  to  re- 
scind the  contract  on  a  specified  day, 
is  inconsistent  with  an  honest  and 
absolute  disposition  of  the  property, 
and  is  subject  to  be  defeated  by  the 
levy  of  ai;  attachment  on  the  goods, 
at  any  time  before  the  purchaser  has 
paid  the  agreed  price  and  made  his 
election.  West,  Oliver  ^  Co.  v.  Snod- 
grass,  17  Ala.  549. 

33.  As  to  the  validity  of  such  con- 
tract, if  no  levy  had  been  made  before 
the  day  on  which  the  purchaser  was 
to  make  his  election,  and  he  had  then 
elected  to  affirm  it,  qucere.     lb. 

34.  A  purchaser  without  notice, 
from  a  person  who  has  possession  of 
a  slave  which  does  not  belong  to  him, 
does  not  necessaril}-  obtain  a  good 
title.     Johnson  v.  Boijles,  26  Ala.  576. 

As  to  the  vendor's  retention  of  pos- 
session, and  other  badges  of  fraud,  see 
Evidence,  600-615,  p.  627. 


4.   Warranty. 

35.  The  general  rule,  as  to  warran- 
ties implied  against  vendors  of  per- 
sonal property,  does  not  apply  to 
sales  by  administrators  in  their  fidu- 
ciarj'-  character.  Pool  c.  Hodnett  &■ 
Hays,  18  Ala.  752. 

36.  But,  in  selling  slaves  belonging 
to  his  intestate's  estate,  an  adminis- 
trator may  warrant  their  soundness, 
and  thus  bind  himself  personall3% 
Stoudenmeier  v.  Williamson,  29  Ala.  558. 

37.  False  and  fraudulent  represen- 
tations of  soundness  may  amount  to 
a  warranty.  Stevenson  v.  Reaves,  24 
Ala.  425. 

38.  If  the  purchaser  of  a  slave  ac- 
cepts a  bill  of  sale  without  warranty, 
which  shows  on  its  face  that  he  took 
the  slave  at  his  own  risk,  he  cannot 
defend  an  action  on  the  note  for  the 
purchase-money,  on  the  ground  of 
"misrepresentation,  without  fraud." 
Stewart  v.  Bradford,  26  Ala.  410. 

39.  A  general  v^'arranty  of  soundness 
does  not  cover  visible  external  defects, 
such  as  the  eye  can  discover  and  ap- 
prehend ;  but  it  covers  all  other  de- 
fects, even  though  the  purchaser  is 
informed  of  their  nature,  character, 
and  extent.  Livingston  v.  Arrington, 
28  Ala.  424. 

40.  "Which  said  negro  I  do  warrant 
and  defend  unto  him,  the  said  L.,  his 
heirs  and  assigns  forever,"  held  a  war- 
ranty both  of  soundness  and  title.   Ih. 

41.  A  warranty  in  a  bill  of  sale,  for 
a  slave  eight  years  old,  in  these  words, 
"I  do  also  warrant  Joe  to  be  sound  in 
mind  and  body,  with  the  exception  of 
his  legs  ;  and  I  do  hereby  bind  myself, 
if  his  legs  shoidd  injure  him  from  be- 
ing a  serviceable  boy  at  the  age  of 
fifteen  years,  to  make  him  good," — 
held  to  mean,  not  that  the  boy  should 
have,  at  the  age  of  fifteen  j'ears,  a 
market  value  equal  to  that  of  a  boy 
capable  of  doing  ordinary  work  on  a 
plantation,  but  that  the  injury  to  his 
legs  should  not  lessen  his  capacity  for 
active  service  at  that  age.  Gingles  v. 
Caldwell,  21  Ala.  444. 

42.  Held,  also,  that  the  measure  of 
damages  for  the  breach  of  such  war- 
ranty, was  the  difi'erence  between  the 
boy's  actual  value  at  the  specified  age, 
and  what  would  then  have  been  his 
value  if  the  injury  to  his  legs  had  not 
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lessened  liis  capacitj^  for  the  pciforrn- 
ance  of  services  usually  rendered  by 
slaves  of  that  age.     lb. 

43.  Held,  also,  in  an  action  to  recov- 
er damages  for  the  breach  of  such 
warranty,  that  evidence  of  the  boy's 
situation  both  before  and  after  the 
specified  age,  but  not  so  remote  as  to 
furnish  no  reasonable  presumption  as 
to  his  condition  at  that  time,  was  ad- 
missible ;  but  the  fact  that  the  pur- 
chaser had  allowed  another  person, 
during  the  year  preceding  the  trial, 
to  have  the  boy's  services  gratuitously, 
was  not  admissible  for  him.     lb. 

44.  The  measure  of  damages,  for  a 
breach  of  warranty  of  the  soundness 
of  a  slave,  is  the  difierence  between 
his  actual  value  at  the  time  of  the 
sale,  and  what  he  would  then  have 
been  worth  if  sound.  Worthy,  Brown 
^  Co.  V.  Patterson,  20  Ala.  172. 

45.  Together  with  interest  on  this 
sum  from  the  time  of  the  sale.  Stoud- 
enmeier  v.  Williamson,  29  Ala.  558. 

46.  The  measure  of  damages  for  a 
breach  of  warranty  of  title,  when  the 
purchaser  has  lost  the  slave  by  title 
paramount,  is  the  value  of  the  slave 
at  the  time  of  the  sale,  with  interest 
thereon,  and  the  costs  necessarily  in- 
curred by  him  in  the  suit  brought  to 
test  the  title,  with  interest  thereon 
from  the  time  of  payment.  Rowland^s 
Adm'rs  v.  Shelton,  25  Ala.  217. 

47.  The  purchaser  is  entitled  to  re- 
cover, in  such  case,  on  proof  of  the 
recovery  of  a  judgment  against  his 
sub-purchaser,  by  one  having  an  ad- 
verse title,  of  another  judgment  by 
such  sub-purchaser  against  himself, 
and  notice  to  his  vendor  of  both  suits. 
Harris  v.  Rowland's  Adm'rs,  23  Ala.  644. 

48.  The  purchaser  is  not  deprived 
of  his  right  of  action,  in  such  case,  by 
the  fact  that,  on  being  informed  that 
an  adverse  title  was  set  up  to  the 
slave,  he  examined  that  title,  and  ex- 
pressed himself  satisfied  with  his  own. 
lb. 

49.  On  a  breach  of  warranty  as  to 
the  quality  of  goods  sold,  the  purchas- 
er is  entitled  to  recover,  at  least,  the 
difference  between  their  actual  value 
and  what  would  have  been  their  value 
as  warranted  ;  but,  since  the  jui-y  may 
also  allow  interest  on  that  sum,  th^ 
court  may  properly  refuse  to  instruct 
them  that  this  difference  in  value  is 


the  measure   of  damages.     Foster   v. 
Jlodgers,  27  Ala.  G02. 

50.  On  an  exchange  of  slaves,  the 
parties  reci[)rocally  executed  Ijills  of 
sale,  under  seal,  containing  warranties 
of  soundness ;  and  tiie  plaintiff  after- 
wards brought  an  action,  to  recover 
damages  for  defendant's  breacli  of 
warranty.  Held,  that  defendant  might 
recoup  the  damages  which  he  had 
sustained  by  the  plaintiff's  breadi  of 
warranty.  Eckles  &■  Brown  v.  Carter, 
26  Ala.  563. 

51.  The  fact  that  the  vendor  had 
offered  the  slave  for  sale,  within  the 
twelve  months  immediately  preced- 
ing the  sale,  for  a  considerable  sum 
less  than  the  price  paid  by  the  pur- 
chaser, tends  to  show  that  the  slave 
was  unsound  at  the  time  of  the  sale. 
Rowland  v.  Walker,  18  Ala.  749. 

52.  The  payment  by  the  purchaser 
of  a  price  which,  if  the  animal  was 
sound,  would  be  inadequate,  is  a  cir- 
cumstance tending  to  show  that  he 
was  informed  of  the  latent  unsound- 
ness of  the  animal.  Armstrong  v. 
Huffstutler,  19  Ala.  51. 

53.  A  written  contract  of  sale,"  con- 
taining a  warranty  of  soundness,  is  the 
highest  and  best  evidence  of  that 
warranty,  and,  consequentlj',  admissi- 
ble evidence  to  prove  it,  although 
the  consideration  averred  in  the  dec- 
laration is  a  certain  sum  of  money, 
while  that  expressed  in  the  writing  is 
defendant's  acceptance  for  that  sum. 
Brown  v.  Jones,  24  Ala.  463. 

II.  Sales  of  Real  Pkoperty. 

1.  Bond  for  Titles. 

54.  When  a  title-bond  is  condition- 
ed to  make  title  within  a  reasonable 
time,  the  purchaser  is  bound  to  pre- 
pare and  tender  a  deed,  although  he 
has  been  evicted  by  the  vendor  under 
a  recovery  in  ejectment ;  but  the  ina- 
bility of  the  vendor  to  make  title,  ac- 
cording to  the  condition  of  his  bond, 
is  a  sufficient  excuse  for  the  failure  to 
prepare  and  tender  a  deed.  Johnson 
and  Wife  v.  Collins,  17  Ala.  318. 

55.  The  refusal  of  the  vendor  to 
convey,  in  accordance  with  the  terms 
of  his  contract,  is  a  breach  of  the  con- 
dition of  his  bond,  although  the  pur- 
chaser has  not  presented  him  a  deed 
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to  execute.     Garnctt  v.    Yoe,  17   Ala. 
74. 

56.  If  the  vendor  neglects,  for  more 
than  two  years,  to  make  an  effort  to 
procure  the  title,  when  his  bond  is 
conditioned  to  make  title  so  soon  as 
he  can  obtain  it, — this  is,  prima  facie, 
a  breach  of  the  condition  ;  and  it  is 
incumbent  on  him  to  show  that  he 
could  not,  with  reasonable  diligence, 
hare  obtained  the  title.     lb. 

57.  Where  the  bond  shows  that  the 
title  is  in  a  third  person,  and  is  con- 
ditioued  to  make  title,  no  time  being 
limited,  the  failure  of  the  oblgor,  for 
more  than  three  years,  to  make  an  ef- 
fort to  procure  the  title, is, ^r^ma/ac/e, 
a  breach  of  the  condition.  Allen  v. 
Gn-eene,  19  Ala.  34. 

58.  "Where  the  contract  was  made 
on  the  8th  December,  1849,  and  the 
condition  of  the  bond  was  to  make 
title  "within  a  short  time"'  thereafter, 
the  tender  of  a  deed  "after  the  13th 
October,  1851,"  and  after  the  purcha- 
ser had  abandoned  the  laud,  was  held 
not  to  be  a  compliance  with  the  con- 
dition. Hussey  v.  Roquemore,  27  Ala. 
281. 

59.  If  the  bond  is  conditioned  "to 
make  a  valid  title"  to  the  land,  the 
purchaser  is  not  bound  to  accept  the 
deed  of  a  stranger,  which,  though  it 
convej^ed  a  good  title,  might  yet  in- 
volve the  trouble  and  espensfe  of  an 
inquiry  to  ascertain  its  validity.     lb. 

60.  Where  several  are  bound  by  an 
executory  contract  to  make  titles  to 
the  obligee,  all  must  join  in  the  con- 
veyance, in  order  to  a  complete  per- 
formance ;  but,  where  several  are 
bound  for  the  performance  of  one  duty, 
and  the  obligee  accepts  from  one  of 
them  something  in  satisfaction  of  that 
duty,  and  in  lieu  of  a  strict  perform- 
ance, this  shall  discharge  all.  Johnson 
and  Wife  v.  Collins,  20  Ala.  435. 

61.  Where  the  obligee,  holding  a 
title-bond  executed  by  two  jointly, 
accepts  from  one  of  them  the  deed  of 
himself  and  a  third  person,  it  is  a  ques- 
tion for  the  jury  to  determine  whether 
the  deed  was  accepted  in  satisfaction 
of  the  bond.     lb. 

62.  If  the  obligors  insist  upon  satis- 
faction in  lieu  of  a  strict  performance, 
the  onus  is  on  them  to  prove  that  the 
thing  done  or  given  was  intended  and 
accepted  as  a  satisfaction,    lb. 


63.  A  bond  for  titles,  executed  by 
commissioners  appointed  by  the  or- 
phans' court  to  sell  a  decedent's  real 
estate,  is  binding  on  the  obligors 
personally,  when  they  exceed  their 
authority,  and  thereby  fail  to  bind  the 
estate  ;  and  the  obligee's  notes  for  the 
purchase-money  constitute  a  sufficient 
legal  consideration  for  such  bond. 
Whiteside  v.  Jennings,  19  Ala.  784. 

64.  A  bond  for  titles,  executed  by 
an  infant,  is  voidable  only,  and  not 
absolutely  void.  Weaver  v.  Jones,  24 
Ala.  420. 

65.  The  administrator  of  the  deceas- 
ed obligee  is  the  jDroper  party  to  sue 
for  the  breach  of  a  title-bond  which 
accrued  in  the  lifetime  of  the  intest- 
ate ;  and  the  action  lies  though  the 
purchase-money  has  not  been  paid. 
Allen  V.  Greene,  19  Ala.  34. 

66.  Where  such  bond  shows  that 
the  title  is  in  a  third  person,  and  the 
obligor  never  procures  a  conveyance 
to  either  himself  or  the  obligee,  the 
heir  of  the  obligee  cannot  sue  in  his 
own  name  for  a  breach,  whether  ac- 
cruing before  or  after  the  death  of  his 
ancestor.     lb. 

67.  In  an  action  on  a  bond  for  titles, 
the  measure  of  damages,  it  seems,  is 
the  value  of  the  land  at  the  time  of 
the  breach.  Whiteside  v.  Jennings,  19 
Ala.  784. 

68.  A  bond  for  t'itles,  conditioned 
that  titles  shall  be  made  so  soon  as  a 
patent  shall  have  been  obtained  from 
the  United  States,  is  not  constructive 
notice  to  a  sub-purchaser  of  an  out- 
standing vendor's  lien.  Burns  V.  Tay- 
lor, 23  Ala.  255. 

69.  Secus,  where  the  condition  is 
that  titles  shall  be  made  on  full  pay- 
ment of  the  purchase-monej^  Brad- 
ford V.  Harper,  25  Ala.  337. 

70.  A  bond  for  titles  does  not  con- 
vey to  the  purchaser  such  a  title  as 
will  enable  him  to  recover  in  eject- 
ment against  one  who  has  subsequent^, 
ly  procured  the  legal  title.  Tramrncll 
V.  Simmons,  17  Ala.  411. 

2.  Conveyance. 

71.  It  is  the  duty  of  the  purchaser 
to  prepare  and  tender  a  deed  for  exe- 
cution by  the  vendor  ;  and  tlie  fact 
that  he  has  been  evicted  by  the  ven- 
dor, under  a  recovery  in  ejectment. 


Part  IY.]  VENDOR  AND  PURCHASER. 


773 


does  not  dispense  Avith  the  perform- 
ance of  this  duty.  Johnson  and  Wife 
V.  Collms,ll  Ala.  318. 

72.  But  tlie  inability  of  the  vendor 
to  make  a  good  title,  according  to  the 
condition  of  his  bond,  excuses  the 
purciiaser  from  preparing  and  tender- 
ing a  deed.     Ih. 

73.  So  does  the  vendor's  refusal  to 
convey.     Garneit  v.  Yoe,  17  Ala.  74. 

74.  Where  several  are  bound  by  an 
executory  contract  to  make  titles  to  a 
purchaser,  all  must  join  in  the  convey- 
ance, unless  the  purchaser  accepts 
satisfaction  in  lieu  of  strict  perform- 
ance. Johnson  and  Wife  v.  Collins,  20 
Ala.  435. 

75.  Where  the  vendor  has  contract- 
ed "to  make  a  valid  title"  to  the  land, 
the  purchaser  is  not  bound  to  accept 
the  deed  of  a  stranger,  Avhich,  though 
it  conveyed  a  good  title,  might  yet  in- 
volve the  trouble  and  expense  of  an 
inquir}^  to  ascertain  its  validity.  Hus- 
sey  V.  Roquemore,  27  Ala.  281. 

76.  A  tender  by  the  vendor  of  a 
deed  signed  by  himself  and  wife,  and 
attested  hj  two  witnesses,  is  sufficient : 
it  is  the  duty  of  the  purchaser  to  have 
it  probated,  if  he  wishes  it.  Carter  v. 
Corky,  23  Ala.  C12. 

77.  The  words  "be  the  same  Tiiore 
or  less,"  when  used  in  stating  the 
quantity  of  land  conveyed,  mean  that 
the  parties  shall  respectively  run  the 
risk  of  gain  or  loss.  Frederick  v. 
Youngblood,  19  Ala.  680. 

3.  Covenants  of  Warranty. 

78.  The  words  "grant,  bargain  and 
sell,"  when  used  in  a  deed,  create  by 
statute  an  implied  covenant  against 
acts  done  by  the  grantor  or  his  heirs  ; 
but  they  do  not  import  a  covenant  of 
seizin,  nor  for  quiet  enjoj'ment,  nor 
against  incumbrances  generally.  Grif- 
fin V.  Reynolds,  17  Ala.  198. 

79.  A  coA'enant  for  quiet  enjoyment 
is  broken  only  by  an  eviction  from  the 
premises,  or  yielding  up  the  posses- 
sion under  a  paramount  title.     lb. 

80.  A  covenant  of  seizin  is  broken 
as  soon  as  it  is  made,  if  the  covenantor 
then  had  no  title  to  the  estate  granted. 
Anderson  v.  Knox,  20  Ala.  156. 

81.  An  unqualified  covenant  against 
incumbrances  is  broken  by  the  ex- 
istence, at  the  time  of  its  execution,  of 


an  outstanding  incumbrance  ;  Ijut,  if 
the  covenant  merely  extends  to  quiet 
enjoyment  against  incumbrances,  then 
it  is  only  broken  by  an  entry,  expul- 
sion from  the  premises,  or  some  dis- 
turbance in  the  possession.     lb. 

82.  A  good  title  means  a  yjerfect 
title  to  the  entire  tract  of  land,  unaf- 
fected by  any  gaps  in  the  chain  of 
title,  without  any  defect  or  incum- 
brance. Smith  V.  Robertson,  23  Ala. 
312;  Burns  v.  Taylor,  23  Ala.  255; 
Thrasher  ^*  Mitchell  v.Pinckard's  Heirs, 
23  Ala.  616. 

83.  An  outstanding  right  of  dower, 
whether  perfect  or  inchoate,  is  an  in- 
cumbrance on  the  title,  which  renders 
it  defective.  McLemore  v.  Mabson,  20 
Ala.  137  ;  Thrasher  fy  Mitchell  v.  Pinck- 
ard'i  Heirs,  23  Ala.  616. 

84.  If  the  purchaser  has  bought  in 
an  outstanding  incumbrance,  he  is  en- 
titled to  recover  the  reasonable  price 
fairly  and  necessarily  paid  for  it ;  but 
the  amount  paid  by  him  is  not,  per  se, 
evidence  of  the  value  of  such  incum- 
brance. Anderson  v.  Knox,  20  Ala. 
156. 

85.  Wheie  the  land  was  in  the  pos- 
session of  the  purchaser  himself,  as 
tenant  of  an  adverse  holder,  at  the 
time  of  his  purchase,  the  fact  that 
such  adverse  holding  was  known  to 
both  parties,  does  not  relieve  the  ven- 
dor from  lial5ility  to  make  good  his 
covenants.  Abernathy  v.  Boazman,  24 
Ala.  189. 

86.  If  a  purchaser,  with  covenants 
of  warranty,  buys  in  an  outstanding 
incumbrance,  at  a  price  less  than  the 
amount  of  the  purchase-money  and 
interest,  this  demand,  if  reasonable,  is 
a  good  set-ofi,  under  the  Code,  in  an 
action  on  the  note  for  the  pxirchase- 
money.     Holley  v.  Younge,  27  Ala.  203. 

87.  The  legal  effect  of  a  covenant 
cannot  be  varied  bj'  a  parol  agreement, 
on  the  part  of  the  purchaser,  to  pay 
an  outstanding  incumbrance,     lb. 

88.  Fraudulent  misrepresentations 
on  the  part  of  the  purchaser,  to  the 
effect  that  he  would  not  use  the  deed 
against  his  vendor,  are  no  defense  at 
law.    lb. 

4.  Fraud,  and  Misrepresentation. 

89.  A  misrepresentation  by  the  ven- 
dor, in  regard  to  a  material  fact,  which 
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operated  as  an  inducement  to  the  pur- 
chase, on  which  the  purchaser  had  a 
right  to  rely,  and  by  which  he  was 
actuall}' deceived  and  injured, amounts 
to  a  fraud  in  law.  Pritchettv.  Munroe, 
22  Ala.  501;  Read  v.  Walker,  18  Ala. 
323  ;  Foster  v.  Gressett's  Heirs,  29  Ala. 
393. 

90.  An  honest  expression  of  opin- 
ion by  the  vendor,  as  to  the  location 
of  one  of  the  boundary  lines  of  the 
land,  even  though  erroneous,  is  not 
such  a  misrepresentation  as  consti- 
tutes a  fraud.  Stoiu  v.  Bozeman's  Ex- 
ecutors. 29  Ala.  397. 

91.  If  the  vendor  discloses,  at  the 
time  of  the  sale,  all  that  he  knows  re- 
specting the  land,  the  purchaser  can- 
not generally  be  deceived  or  misled  ; 
but  if,  during  the  previous  negotiation, 
he  has  made  a  misrepresentation,  it  is 
a  question  for  the  jury,  whether  his 
subsequent  disclosures  destroyed  the 
effect  of  such  misrepresentation. 
Fritchett  v.  Munroe,  22  Ala.  501. 

92.  If  the  vendor,  on  discovering 
that  he  has  no  title  to  a  portion  of  the 
land  sold,  promises  that,  unless  he 
makes  a  good  title  to  that  portion  of 
the  land  within  a  reasonable  time,  the 
purchaser  shall  be  discharged  from 
the  payment  of  the  balance  due  on 
hi'^  note  for  the  purchase-money, — 
this  discharges  the  purchaser,  if  titles 
are  not  made,  from  the  entire  balance 
due  on  the  note.  Hussey  v.  Roquemore, 
27  Ala. 281. 

93.  The  measure  of  damages,  to 
which  a  purchaser  is  entitled  on  ac- 
count of  his  vendor's  fiilse  represen- 
tation that  the  land  was  not  subject  to 
overliow,  and  that  the  tract  included 
otiier  valuable  lands  outside  of  its 
boundaries,  is  the  difference  between 
the  actual  value  of  the  land,  and  what 
would  have  been  its  value  if  the  rep- 
resentations had  been  true  ;  and  this 
is  available  as  a  set-off,  in  an  action 
on  the  note  for  the  purchase-money. 
Gibson  V.  Marquis  and  Wife,  29  Ala. 
6GS. 

5.  Other  Matters. 

94.  If  the  purchaser  enters  into  pos- 
session, under  an  executory  contract, 
and  fails  to  comply  with  its  stipula- 
tions as  to  the  pa3'ment  of  the  pur- 
chase-money, he  is  liable,  in  assumpsit, 


for  the  use  and  occupation  of  the  land. 
Smith  B.  Wooding,  20  Ala.  32-4  ;  Seabii- 
ry  V.  Doe  d.  Stcicart  ^-  Easton,  22  Ala. 
207. 

95.  Or  the  vendor  may,  at  his  own 
election,  treat  such  purchaser  as  a 
trespasser,  and  eject  him  by  suit ;  and 
the  purchaser  is  not  entitled  to  notice 
of  his  vendor's  election  before  suit. 
Seaburi/  v.  Doe  d.  Steicart  if  Easton,  22 
Ala.  207. 

96.  In  such  case,  the  possession  of 
the  purchaser  not  being  adverse  to 
his  vendor,  the  latter  may  convey 
the  premises  to  a  third  person  ;  and 
if  such  third  person  is  compelled  to 
sue  for  the  premises,  the  tenant  can- 
not set  up  an  outstanding  title  to  de- 
feat a  recovery,  nor  claim  anything 
for  improvements.     Tb. 

97.  Where  it  appeared,  after  the 
vendor  had  executed  a  conveyance 
with  covenants  of  warranty,  that  he 
had  no  title  to  the  particular  tract  in- 
tended to  be  sold,  and  that  his  deed 
conveyed  another  tract  to  which  he 
had  title  ;  and  thereupon  the  purchas- 
er offered  to  return  the  deed,  and  re- 
scind the  contract,  which  the  vendor 
refused  to  do, — held,  that,  at  law,  the 
purchaser  could  not  recover  the  pur- 
chase-money which  he  had  paid.  Ho- 
mer V.  Furser,  20  Ala.  573. 

98.  In  an  action  bj^  the  purchaser 
to  recover  money  paid  under  the  con- 
tract, the  court  cannot  assume,  in  the 
absence  of  evidence  as  to  the  terms 
of  the  contract,  that  his  retention  of 
possession  was  inconsistent  with  his 
right  to  rescind,  or  that  an  offer  to 
return  the  premises  was  indispensable 
on  his  part.  Waters  v.  Spencer, 22  Ala. 
4G0. 

99.  The  vendor's  intention  to  aban- 
don the  contract,  does  not  justify  the 
purchaser  in  treating  it  as  rescinded, 
so  as  to  enable  him  to  sue  for  the  pur- 
chase-money,    lb. 

As  to  rescission  generally,  see  Cox- 

TKACTS,  VII,  p.  505. 


YEXXUE. 

1.  x\n  order  for  a  change  of  venue, 
which  recites  that,  by  consent  of  par- 
ties in  open  court,  it  is  agreed  tliat 
the  cause  shall  be  transferred  to  either 
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■one  of  two  specified  counties  at  the 
election  of  the  plaintiff,  is  incomplete, 
until  the  plaintiff  has  made  his  elec- 
tion between  the  counties  named, 
•and  the  court  has  acted  on  his  elec- 
tion, by  ordering  a  transfer  of  the 
papers  to  the  selected  county.  Ex 
parte  Remson,  23  Ala.  25. 

2.  When  an  order  for  a  change  of 
venue  is,  by  consent  of  parties,  re- 
scinded by  the  court  at  a  subsequent 
term,  and  the  cause  reinstated  on  the 
docket,  a  motion  to  strike  the  cause 
from  the  docket,  after  the  lapse  of 
several  years,  may  be  overruled.  Ga- 
ger  V.  Doe  d.  Gordon,  29  Ala.  341. 

3.  Where  the  name  of  the  county  is 
specified  in  the  summons,  and  the 
complaint  alleges  that  a  certain  pros- 
ecution, which  it  was  necessary  to  al- 
lege, was  had  before  the  circuit  court 
of  "said  count}^"  the  venue  is  laid 
with  sufficient  certainty.  Morton  v. 
Brad/ey,  27  Ala.  640. 

See,  also,  same  title  in  Part  I,  p.  116. 


VERDICT. 

1.  In  an  action  for  malicious  prose- 
cution, it  was  consented,  at  the  close 
of  the  trial,  that  the  clerk  might  re- 
ceive the  verdict ;  and  accordingly, 
during  the  recess  of  the  court,  the 
jury  returned  their  verdict  to  the 
clerk,  in  these  words,  "We,  the  jury, 
find  for  the  plaintiff,  and  assess  his 
damages  at  32,500,"  and  requested  him 
to  have  it  put  in  proper  form  by  the 
court ;  after  which  they  were  dis- 
charged for  the  day,  and  separated. 
The  jury  were  in  court  on  the  next 
morning,  and  renewed  their  request 
to  the  court ;  whereupon  the  court 
directed  the  verdict  to  be  entered  in 
proper  form.  Held,  that  there  was  no 
error  in  the  alteration  of  the  verdict. 
Ewing  V.  Sanford,  21  Ala.  157. 

2.  Where  issue  is  joined  on  several 
pleas,  one  of  which  presents  an  imma- 
terial issue,  and  the  evidence  sustains 
that  plea,  the  defendant  is  not  entitled 
to  a  general  verdict.  Agee  ^  Agee  v. 
Medlock,  25  Ala.  281. 

3.  In  an  action  on  an  open  account, 
commenced  in  a  justice's  court,  and 
removed  by  appeal  to  the  circuit 
court,  a  verdict  in  these  words,  "We, 


the  jury,  agree  of  and  assess  damages 
of  tiie  defendant  847,  and  the  plaintiff 
with  the  costs,"  does  not  authorize  the 
rendition  of  judgment  for  the  plaintiff. 
liamer  v.  Fletcher,  29  Ala.  471. 

4.  In  trespass  to  try  titles,  a  verdict, 
finding  that  "the  land  belongs  to  the 
plaintiff,"  held  sufficient,  on  error,  to 
support  a  judgment  for  plaintiff,  for 
damages  and  costs,  and  the  award  of 
a  writ  of  Jiab.  fac.  pos.  Stephens  v. 
Westwood,  25  Ala.  71 G. 

5.  In  ejectment,  the  jury  having 
found  a  verdict  for  plaintiff,  assessing 
the  value  of  the  improvements  and 
rents,  their  failure  also  to  assess  the 
land  is  not  available  to  the  defendant, 
on  error,  when  the  record  shows  that, 
before  the  rendition  of  judgment  on 
the  verdict,  the  plaintiff  paid  into 
court  the  damages  assessed  in  favor 
of  the  defendant.  Gager  v.  Doe  d.  Gor- 
don, 29  Ala.  341. 

6.  In  detinue,  issues  being  joined 
on  the  pleas  of  non  detinet  and  justifi- 
cation under  legal  process,  a  verdict, 
finding  the  defendant  not  guilty,  and 
assessing  the  damages  and  value  of  the 
slave  in  controversy,  is  sufficient  (Ses- 
sion Acts  1847-8,  p,  82)  to  support  a 
judgment  in  his  favor.  Rowan  t. 
Hutchisson,  27  Ala.  328. 

7.  In  detinue  for  eight  slaves,  issue 
being  joined  on  the  plea  of  the  gen- 
eral issue,  the  jury  returned  a  verdict, 
"that  they  find  for  the  plaintiff,  and 
assess  the  value  of  the  slaves  sued  for 
as  follows,"  &c.,  (specifying  by  name, 
and  assessing  the  separate  value  of, 
all  the  slaves  except  one,  as  to  whom 
the  verdict  was  entirely  silent,)  "and 
they  also  find  the  hire  of  said  slaves 
to  be  8200."  Held,  that  the  verdict 
was  not  sufficient  to  authorize  the 
rendition  of  judgment.  (Rice,  J.,  dis- 
senting, held  that  it. was  a  good  finding 
for  the  plaintiff,  as  to  the  slaves  speci- 
fied, with  their  hire  as  damages  for 
their  detention,  and  against  him  as  to 

the  slave  not  mentioned.)  Wittick  v. 
Traun,  27  Ala.  562. 

See,  also,  the  same  title  in  Part  I, 
p.  117. 


WARRANTY. 
See  Yendok  and  Purchaser,  p.  767. 
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WITNESS. 

I.  Attendance. 

II.  Competency. 

1.  Distributees  and  Legatees. 

2.  Husband  and  Wife. 

3.  Landlord  and  Tenant. 

4.  Parties. 

5.  Partners. 

6.  Principal  and  Agent. 
1.  Principal  and  Surety. 

8.  Other  Cases. 

9.  Objections  to  Competency. 

10.  Restoring  Competency  by  Release. 

III.  Examination. 

1.  Putting  under  Rule. 

2.  Preliminary  Examination. 

3.  Cross  Examination. 

4.  What  Witness  may  State. 

5.  Privileged  Communications. 

6.  Production  of  Papers. 

7.  Impeaching  and  Sustaining  Wit- 
ness. 

See,  also,  same  titleinPARTi, p.ll8. 


I.  Attendance. 


1.  The  court  may,  in  its  discretion, 
refuse  to  h^ve  a  person  who  has  not 
been  subpoenaed,  but  who  is  about 
the  court,  brought  in  to  testify  as  a 
witness.  Woodward  v.  Purdy,  20  Ala. 
379. 

2.  If  a  party  summons  witnesses  in 
a  cause  which  is  not  at  issue,  or  which 
does  not  stand  for  trial  at  the  term  to 
which  the  subpoena  is  returnable,  he 
will  be-  taxed  with  the  costs  of  their 
attendance,  although  he  acted  under 
the  advice  of  counsel.  Porter  v.  Wil- 
liams, 22  Ala.  525. 

3.  If  he  summons  witnesses  to  sus- 
tain his  character,  after  he  has  been 
notified  by  the  counsel  of  the  opposite 
party  that  no  attempt  will  be  made  to 
impeach  it,  and  such  witnesses  are 
not  examined  on  the  trial,  he  will  be 
taxed  with  the  costs  of  their  attend- 
ance, although  he  acted  under  the  ad- 
vice of  counsel.     Ih. 

4.  The  statutory  forfeiture  imposed 
on  a  defaulting  witness  is  given  to  the 
party  summoning  him,  not  by  way  of 


satisfaction  for  the  injury  which  he 
may  have  sustained,  but  as  a  matter 
of  good  policy,  and  is  imposed  as  a 
penalty  on  the  witness  for  disobeying 
the  process  of  the  court.  Maclin  v. 
Wilson,  21  Ala.  670. 

5.  A  defaulting  witness  may  excuse 
himself  on  the  return  of  a  sc/./o.  against 
him,  by  showing  that  bis  failure  to 
attend  was  not  attributable  to  negli- 
gence or  willful  disobedience  ;  and 
this  should  be  the  limit  of  the  primary 
court  in  allowing  excuses,     lb. 

6.  A  sci.  fa.  against  a  defaulting 
witness,  when  made  to  subserve  the 
two-fold  purpose  of  writ  and  declara- 
tion, must  set  out  the  subpoena,  either 
verbatim  or  substantially,  and  aver  its 
service,  and  the  rendition  of  judgment 
nisi.  Emanuel  v.  Ketchum,  21  Ala.  257; 
Spence  v.  Simmons,  21  Ala.  563. 

II.  Competency. 

1.  Distributees  and  Legatees. 

7.  In  a  contest  respecting  the  valid- 
ity of  a  will,  whicli  gives  to  the  wid- 
ow, since  deceased,  a  larger  portion 
of  the  estate  than  she  would  be  enti- 
tled to  receive  under  the  statute  of 
distribution,  her  heirs  are  competent 
witnesses  to  defeat,  but  not  to  sustain 
the  will.    Roberts  v.  Trawick,  17  Ala.  55. 

8.  A  distributee  who,  after  a  divis- 
ion of  the  estate,  has  sold  his  jDortion 
to  another,  and  who  has  been  released, 
is  a  competent  witness  for  his  trans- 
ferree,  in  an  action  involving  the 
title  to  the  property.  Dent  v.  Port- 
wood,  17  Ala.  242. 

9.  A  legatee,  whose  legacy  has  been 
paid,  is  a  competent  witness  for  the 
executor.  Clealand  v.  Huey,  18  Ala. 
343. 

10.  In  an  action  against  an  executor 
in  his  representative  character,  a  wit- 
ness, who  is  shown  to  have  intermar- 
ried with  a  daughter  of  the  testator, 
is  not  necessarily  an  incompetent 
witness  ;  secus,  if  the  action  is  against 
the  administrator  of  an  intestate,     lb. 

11.  In  an  action  brought  by  an  ex- 
ecutrix individuallj,  her  son,  who  has 
continued  to  reside  on  the  plantation 
with  her  since  the  testator's  death,  is 
a  competent  witness  for  her,  although 
il  is  shown  that  the  testator  devised 
and  bequeathed   all   his   estate  to  his 
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executrix,  \yho  was  his  widow,  during 
her  life  or  widowhood,  and  directed 
it  to  be  kept  together  duriiig  tliat  pe- 
riod "for  the  support,  rnaiiiteriance  and 
education  of  the  family."  McClung's 
Executors  v.  Spolswood,  19  Ala.  1C5. 

12.  A  distributee,  who  has  released 
his  interest  in  the  estate  to  the  ad- 
ministrator, is  a  competent  witness 
for  the  latter ;  but  is  not  competent 
to  prove  the  execution  of  his  own  re- 
lease. Herndon  v.  Givens'  Adm'r,  19 
Ala.  313. 

13.  Where  a  testator  bequeathed 
certain  slaves  to  his  grand  children, 
to  be  divided  among  those  who  might 
be  living  when  the  youngest  attained 
his  majority  ;  and  a  division  having 
been  made  before  the  appointed  time, 
one  of  the  legatees  afterwards  filed  a 
bill  to  set  aside  the  division,  alleging 
that  he  was  an  infant,  and  had  not  re- 
ceived an  equal  .share  with  the  rest, — 
held,  that  another  legatee,  who  had 
transferred  all  his  interest  to  one  of  his 
co-legatees  before  the  division  was 
made,  and  who  disclaimed  all  interest 
in  the  slaves,  was  a  competent  witness 
for  the  plaintiff,  to  prove  the  minority 
of  the  latter  at  the  time  the  division 
was  made.  Johnson  v.  Culbreath,  19  Ala, 
348. 

14.  A  distributee  of  an  estate  is, 
prima  facie,  an  incompetent  witness, 
when  his  testimony  tends  to  increase 
the  funds  of  the  estate ;  and  the  fact 
that  the  estate  has  been  declared  in- 
solvent does  not  remove  the  presump- 
tion of  interest,  when  the  party  against 
whom  his  testimony  is  offered  is  neith- 
er the  personal  representative  nor  a 
creditor  of  the  estate.  McGuire  v. 
Shelby,  20  Ala.  456. 

15.  A  distributee,  who  has  released 
and  abandoned  all  his  interest  in  the 
estate,  which  release  has  been  entered 
of  record,  is  a  competent  witness  for 
the  administrator,  to  prove  an  advance- 
ment to  another  distributee.  Grey's 
Heirs  V.  Grey's  Adm'rs,  22  Ala.  233. 

16.  In  an  action  between  the  admin- 
istrators of  two  estates,  respecting  the 
title  to  certain  slaves,  a  woman,  who 
is  shown  to  be  the  widow  of  both  the 
decedents,  is  not  a  competent  witness 
for  the  administrator  of  the  estate 
which  has  the  smallest  number  of  dis- 
tributees. Lay's  Executor  v.  Lawson's 
Adm'r,  23  Ala.  317. 


17.  A  distributee  is  a  competent 
witness,  when  his  testimony  tends  to 
decrease  the  funds  in  wliich  he  is  in- 
terested. Houston  V.  Crutchfield's  Adm'r, 
22  Ala  76. 

2.  Husband  and  Wife. 

18.  Tlie  rule  whicli  renders  husband 
and  wife  incompetent,  utdess  in  a  few 
excepted  cases,  to  testify  for  or  against 
each  other,  has  its  foundation,  not 
only  in  the  legal  identity  of  their 
rights,  but  in  a  wise  public  policy  ; 
and  there  is  nothing  in  the  several 
statutes  of  this  State,  securing  to  mar- 
ried women  their  separate  estates, 
which  requires  that  an  exception 
should  be  made  of  cases  in  which  the 
husband  is  called  upon  to  testify  to 
his  acts  in  tlie  capacity  of  trustee  for 
his  wife.  Wilson  v.  Sheppard,  28  Ala. 
623. 

3.  Landlord  and  Tenant. 

19.  In  ejectment,  a  tenant  in  posses- 
sion is  not  a  competent  witness  for 
his  landlord.  Doe  d.  Kennedy's  Heirs 
V.  Reynolds,  27  Ala.  364. 

20.  In  a  suit  in  equity  by  a  purcha- 
ser, to  compel  a  conveyance,  and  to 
enjoin  his  vendor's  action  at  law  to 
recover  possession,  the  tenant  in  pos- 
session, being  directly  interested  in 
perpetuating  the  injunction,  is  not  a 
competent  witness  for  the  plaintiff. 
Bradford  v.  Harper,  25  Ala.  337. 

4.  Parties, 

21.  The  proponent  of  a  will  is  an 
incompetent  witness  to  sustain  it,  nor 
can  he  render  himself  competent  by 
renouncing  as  executor.  Gilbert  v. 
Gilbert,  22  Ala.  529. 

22.  Where  a  will  is  propounded  for 
probate  by  two  joint  executors,  and 
an  issue  is  made  up  to  test  its  validity, 
it  is  too  late  at  the  trial  for  either  of 
them  to  renounce  his  executorship, 
in  order  that  he  may  become  a  compe- 
tent witness  to  sustain  the  will ;  nor 
can  he  demand  to  be  discharged,  as  a 
matter  of  right,  on  offering  to  deposit 
in  court  a  sura  of  money  sufficient  to 
cover  the  costs.  Dcslonde  ^'  James  v. 
Darrincrfon's  Heirs,  29  Ala.  92. 

23.  Where  money  is   borrowed  by 
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two  jointly,  but  for  tlie  benefit  of  one, 
and  a  joint  note  given  by  them,  on 
Avliich  both  are  sued,  either  one  is  a 
competent  witness  under  the  statute 
to  prove  usur}'.  Swinney  if  Palmer  v. 
Dorman,  25  Ala.  433. 

As  to  the  competency  of  parties  in 
cliancerj'  cases,  see  Parties,  IV,  p.  320. 

5.  Partners. 

24.  In  an  action  ago.inst  one  partner 
individually,  on  an  account  for  goods 
sold  to  the  firm,  the  other  partner  is 
not  a  competent  witness  to  prove  the 
sale  and  delivery  of  the  goods,  until 
the  existence  of  a  partnership  between 
them  has  been  first  established  by 
evidence  aliunde.  Dickson  v.  Collins, 
Brother  ^  Co.,  1 7  Ala.  635. 

25.  In  an  action  against  one  jjartner, 
to  recover  damages  for  a  constructive 
tort  arising  out  of  an  act  done  by  him 
in  a  matter  connected  with  the  part- 
nership business,  his  co-partner  is  not 
a  competent  witness  for  him.  Myers 
V.  Gilbert,  18  Ala.  467. 

26.  In  an  action  against  one  partner, 
on  a  note  signed  by  his  co-partner  in 
the  partnership  name,  the  latter  is 
not  a  competent  witness  for  the  plain- 
tiff.    Barney  v.  Earle,  20  Ala.  405. 

27.  In  an  action  by  one  partner  in- 
dividually, against  a  person  who  is  a 
creditor  of  the  firm,  and  who  seeks  to 
make  his  demand  available  as  a  set-off 
by  proof  of  an  agreement  between 
the  partners,  on  the  dissolution  of  the 
firm,  to  tlie  effect  that  the  plaintiff 
should  pay  all  the  outstanding  firm 
debts,  the  other  partner  is  not  a  com- 
petent witness,  to  prove  either  the 
agreement,  or  the  fact  that  the  debt 
offered  as  a  set-off  is  embraced  in  it. 
Hoyt,  Ford  k  Robinson  v.  Murphy,  18 
Ala.  316;  S.'C,  23  Ala.  456. 

28.  In  an  action  against  a  party 
sought  to  be  charged  as  joint  owner 
of  a  steamboat,  the  other  joint  owner 
is  not  a  competent  witness  to  prove 
the  joint  property'.  Aston  v.  Jemison. 
17  Ala.  61. 

29.  Stockholders  in  a  corporation, 
created  for  private  emolument,  are 
not  competent  witnesses  for  the  com- 
pany;  and  vvhere  the  charter  provides 
that  the  directors  shall  be  stock- 
holders, the  fact  that  a  witness  is  a 
director,  unexplained    by   other   evi- 


dence, is  sufficient  to  exclude  him. 
Montgomerij  4'  Wetumpka  Plank-Road 
Co.  V.  Webb,  27  Ala.  618. 

6.  Principal  and  Agent. 

30.  An  agent  is  a  competent  witness 
for  his  principal,  to  prove  that  he  has 
paid  over  money  left  with  him  by  his 
principal  for  that  purpose.  Governor 
V.  Gee,  19  Ala.  199. 

31.  An  attornej'-at-law  may  be  a 
witness  for  his  client,  on  grounds  of 
public  policy,  when  he  has  no  other 
interest  in  the  event  of  the  suit  than 
such  as  concerns  his  fees,  and  they 
are  not  contingent.  Quarles  v.  Wal- 
dron  and  Wife,  20  Ala.  217. 

32.  An  agent,  who  sues  out  an  at- 
tachment in  the  name  of  his  principal, 
executes  an  attachment  bond  purport- 
ing to  bind  the  principal  only,  and 
signs  the  names  of  himself  and  his 
principal,  is  not  a  competent  witness 
for  his  princijial  in  the  attachment 
suit.  Lankford  v.  Smith  ^  Weir,  21 
Ala.  342. 

33.  An  agent,  who  receives  com- 
missions on  all  the  cotton  which  he 
procures  and  ships  to  his  principal,  (a 
commission-merchant,)  is  a  competent 
witness  for  the  latter,  in  a  suit  involv- 
ing the  title  to  certain  bales  of  cotton, 
which  he  had  procured  and  shipped, 
and  on  which  he  had  received  his  com- 
missions. Bryan  v.  Smith,  22  Ala. 
534. 

34.  In  an  action  against  the  owners 
of  a  steamboat,  to  recover  damages  for 
the  loss  of  a  stage,  which  was  caused 
by  a  collision  between  the  steamboat 
and  a  ferry-boat  on  which  the  stage 
was  crossing  the  river,  the  stage- 
driver,  who  had  the  care  and  control 
of  the  stage  at  the  time,  is  not  a  compe- 
tent witness  for  the  plaintiff  without  a 
release.  Otis  ^'  Jayne  v.  Thorn,  23  Ala. 
469. 

35.  "Where  such  action  is  brought 
by  the  owner  of  goods  which  were  on 
the  flat-boat,  and  which  were  damaged 
by  the  collision,  the  owner  of  the  flat- 
boat,  who  had  charge  of  her  at  the 
time  of  the  collision,  is  not  a  compe- 
tent witness  for  the  plaintiff,  and  is 
not  rendered  competent  by  section 
2302  of  the  Code.  Owners  of  Steam- 
boat Farmer  v.  AlcCraw,  26  Ala.  189. 

36.  In  trover  for  the  conversion  of 
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a  slave,  a  witness,  wlio,  as  agent  of 
plaintiff,  brought  the  slave  to  this 
State,  is  competent  to  prove  his  own 
agency  ;  and  although  his  testimony 
tends  to  show  that  the  slave  was  sold 
under  attachmen t against  himselC,  sued 
out  b}'  tlie  defendant,  this  does  not 
render  him  incompetent,  if  it  does 
not  appear  that  he  consented  to  the 
Jevy  or  sale.  Napier  v.  Barry,  24  Ala. 
511. 

37.  An  agent,  who,  acting  within 
the  scope  of  his  authority,  executes  a 
promissory  note  in  the  joint  names  of 
his  principal  and  himself,  is  not  a 
competent  witness  against  his  princi- 
13al,  when  the  latter  is  sued  alone  on 
the  note.     Barney  v.  Earle,  20  Ala.  405. 

38.  If  such  note  was  given  for  the 
purchase-money  of  goods  bought  from 
B.,  under  authority  to  purchase  from 
A.,  he  is  equally  incompetent,     lb. 

39.  In  assumpsit  for  the  price  of 
lumber  furnished  by  plaintiffs  to  de-. 
fendant,  defendant's  agent,  by  whom 
it  was  procured,  is  a  competent  wit- 
ness for  plaintiffs.  Ortez  v.  Jewett  ^ 
Co.,  23  Ala.  662. 

40.  As  to  the  competency  of  an 
agent,  when  a  co-defendant  with  his 
principal  to  a  chancery  suit,  to  prove 
the  price  agreed  to  be  paid  for  a  tract 
of  land  bought  by  him  in  the  joint 
names  of  his  principal  and  himself, 
see  Crawford  v.  Barldey,  18  Ala.  270. 

41.  In  detinue  by  the  bailor,  for  a 
horse  which  the  bailee  had  sold  or 
exchanged  without  authority,  the 
bailee  is  a  competent  witness  for 
plaintiff.  Oliver  v.  McClellan,  21  Ala. 
675. 

4^.  In  detinue  against  the  bailee  of 
a  slave,  his  bailor  is  not  a  competent 
witness  for  him  without  a  release, 
although  the  slave  was  hired  for  his 
victuals  and  clothes  only.  Nelson  v. 
Iverson,  24  Ala.  9. 

43.  In  an  action  against  the  hirer  of 
a  slave,  for  negligence,  his  sub-bailee, 
in  whose  possession  the  slave  died,  is  a 
competent  witness  for  him,  unless  the 
complaint  is  so  framed  as  to  authorize 
a  recovery  for  the  negligence  of  STich 
sub-bailee.  Ala.  ^  lenn.  Rivers  Rail- 
road Co.  V.  Burke,  27  Ala.  535. 

44.  In  detinue  against  the  hirer  of  a 
slave,  belonging  to  a  testator's  estate, 
the  executor,  from  whom  he  hired 
the  slave,  and  who  has  been  released 


both  in  his  individual  and  representa- 
tive capacity,  is  a  competent  witness 
for  him,  in  the  absence  of  an  exi)ress 
warranty,  fraud,  or  negligence,  al- 
though it  is  sliown  that  he,  "as  ex- 
ecutor, was  the  real  party  in  interest 
in  the  defense  of  the  suit,  and  had 
employed  the  counsel  who  were  de- 
fending it."  IVatden  v.  Sraith,  29  Ala. 
417. 

7.  Principal  and  Suretij. 

45.  On  the  settlement  of  an  admin- 
istrator's accounts,  a  surety  on  his 
ofticial  bond  is  not  a  competent  wit- 
ness for  him.  McCreliss'  Distributees 
V.  Hinkle,  17  Ala.  459. 

46.  In  an  action  against  a  sheriff,  for 
failing  to  make  the  money  on  an  exe- 
cution, the  surety  on  a  forfeited  re- 
plevin bond  is  a  competent  witness 
for  the  plaintiff.  Poe  v.  Dorrah,  20  Ala. 
288. 

47.  In  an  action  to  recover  money 
paid  by  plaintiff,  as  surety  on  defend- 
ant's official  bond  as  deputy  marshal, 
on  a  compromise  with  the  marshal,  in 
full  discharge  of  plaintiff's  liability  on 
the  bond,  the  marshal  is  a  competent 
witness  for  plaintift\  Love  v.  Dargan, 
21  Ala.  583. 

48.  On  the  trial  of  a  supersedeas  of 
an  execution,  the  principal  in  the  note 
on  Avhich  the  judgment  is  founded, 
who  has  been  released  by  his  accoui- 
modation  endorser,  is  a  competent 
witness  for  the  latter.  Branch  Bank 
at  Mobile  v.  Coleman,  20  Ala.  140. 

49.  In  an  action  against  the  sureties 
on  a  promissory  note,  their  principal 
is  not  a  competent  witness  for  them 
without  a  release.  Garrett  v.  HoUowaij 
^Mi/oae,  24  Ala.  376. 

50.  In  an-action  against  the  princi- 
pal, on  a  promissory  note  executed  by 
him,  in  this  State,  jointly  with  several 
sureties,  a  surety,  who  is  not  sued,  is 
a  competent  witness  for  him.  Wright 
V.  Atiuood's  Adrn'r,  29  Ala.  346. 

51.  In  an  action  against  an  executor, 
seeking  to  hold  him  personally  liable 
as  guarantor  for  goods  furnished  to 
his  testator's  children,  one  of  the 
children  is  a  competent  witness  for 
the  plaintiff,  to  prove  the  amount  and 
value  of  the  goods,  and  the  character 
of  the  defendant's  promise.  Sanford 
V.  Howard,  29  Ala.  684. 
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52.  Where  the  surety  on  a  note  ex- 
tinguishes it,  by  giving  a  new  note, 
with  a  third  person  as  principal,  and 
himself  as  snretj-,  the  original  princi- 
pal is  a  competent  witness  for  the 
principal  in  the  new  note,  to  prove 
that  it  was  given  for  the  accommoda- 
tion of  the  surety,  and  under  a  promise 
l)v  him  to  pay  it.  Wright  v.  Lewis,  18 
Ala.  194. 

8.  Other  Cases. 

53.  A  witness,  whose  interest  is 
preciselj'  balanced,  is  competent. 
Governor  v.  Gee,  19  Ala.  199  ;  Oliver  v. 
McClellan,  21  Ala.  675  ;  Crawford  v. 
Barkleij,  18  Ala.  270  ;  Tarleton  ^-  Pol- 
lard V.  Johnson,  25  Ala.  300. 

54.  If  a  witness  becomes  interested 
in  the  event  of  a  pending  suit,  by  the 
act  of  one  party,  without  the  assent 
of  the  other,  this  does  not  render  him 
incompetent  to  testify  for  the  latter, 
although  his  interest  is  on  the  same 
side.  Jones'  Executors  v.  Hoskins,  18 
Ala.  489. 

55.  In  an  action  by  the  endorsee, 
against  the  drawer  of  a  bill  of  ex- 
change, the  paj^ee  is  a  competent  wit- 
ness to  impeach  its  validity.  State 
Bank  V.  Seawell,  18  Ala.  616. 

56.  The  grantor  in  a  deed  is  a  com- 
petent witness  to  impeach  it.  Norton 
and  Wife  v.  Linton,  18  Ala.  690. 

57.  In  an  action  against  an  attorney, 
for  money  collected  by  him  on  a  note, 
the  maker  of  the  note  is  not  a  compe- 
tent witness,  to  prove  that  he  paid  it 
to  the  defendant.  Moore  ^  Jones  v. 
Henderson,  18  Ala.  232. 

58.  In  an  action  against  a  justice  of 
the  peace,  for  failing  to  pay  over 
money  collected,  the  constable,  by 
whom  the  money  was  collected  under 
execution,  is  not  a  competent  witness, 
without  a  release,  to  prove  that  he 
paid  it  over  to  the  justice.  McGrew 
tf  Beckv.  Governor,  19  Ala.  89. 

59.  A  debtor,  whose  debt  has  been 
assumed  by  another  person  without 
his  request,  is  a  competent  witness 
for  such  person,  to  prove  the  consid- 
eration of  his  promise.  Beall  ^  Co.  v. 
Ridgeivaij,  18  Ala.  117. 

60.  A  donor  is  a  competent  witness 
for  his  donee,  in  a  suit  involving  the 
title  to  the  property.  Jones'  Executors 
V.  Hoskins,  IS  Ala.  489. 


61.  A  bankrupt  may  become  a  com- 
petent witness  to  sustain  a  deed  of 
trust,  executed  by  him  before  obtain- 
ing his  discharge,  by  releasing  to  the 
assignee  all  interest  which  he  may 
have  in  the  suit.  Kirksey  v.  Dubose, 
19  Ala.  43. 

62.  A  bankrupt  is  not  a  competent 
witness  for  his  assignee,  for  the  pur- 
pose of  increasing  the  fund  in  the 
hands  of  the  latter  ;  but,  when  his 
testimony  tends  to  diminish  that  fund, 
he  is  considered  as  swearing  against 
his  interest,  and  is  competent.  Colgin 
V.  Redman,  20  Ala.  650. 

■  63.  In  debt  on  a  claim  bond,  to 
which  non  est  factum  is  pleaded,  the 
sheriff  is  not,  without  a  release,  a 
competent  witness  to  prove  its  execu- 
tion.    Alexander  V.  Trask,  20  Ala.  805. 

64.  The  act  of  1845,  which  renders 
the  defendant  in  execution  an  incom- 
petent witness  on  a  trial  of  the  right 
of  property,  does  not  extend  to  other 
actions  involving  the  title  to  the  prop- 
erty. Kirkseij  v.  Dubose,  19  Ala.  43  ; 
Zackowskiv.  Jones,  20  Ala.  189. 

65.  In  trespass  against  a  sheriflf,  for 
attaching  plaintiffs  goods  as  the  prop- 
erty of  his  vendor,  the  latter  is  a  com- 
petent witness  to  prove  the  fairness 
of  the  sale.  Zackowski  v.  Jones,  20  Ala. 
189. 

66.  In  detinue  against  a  sheriff,  for 
propert}'  seized  under  attachment, 
the  defendant  in  attachment  is  a  com- 
petent witness  for  plaintiff,  to  prove 
his  previous  assignment  of  the  prop- 
erty to  the  latter.  Bryan  v.  Smith,  22 
Ala  534. 

67.  In  detinue  for  a  slave,  defendant 
introduced  as  a  witness  the  father  of 
his  vendor,  who  testified,  that  he  held 
an  order  on  defendant,  from  said  ven- 
dor, for  the  balance  of  the  purchase- 
money,  which  was  to  be  paid  at  the 
termination  of  the  suit ;  and  that  this 
order  had  been  given  by  said  vendor 
as  a  present  to  his  mother,  who  was 
the  wife  of  the  witness.  Held,  that 
the  witness  was  incompetent,  from 
interest,  to  testify  for  defendant. 
Slaughter  V.  Cunningham,  24  Ala.  260. 

68.  Where  a  debtor  delivers  prop- 
erty to  one  of  his  creditors,  to  be  sold, 
and  the  proceeds  to  be  applied  to  the 
payment  of  his  own  debt  and  that  of 
another  creditor  ;  and  the  latter  cred- 
itor brings  an  action  against  the  other, 
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to  recover  liis  portion  of  the  pro- 
ceeds,— the  debtor,  on  being  releaHed, 
is  a  competent  witness  for  the  phiin- 
tiff.  Loftin  V.  Lyon  ^  Baker,  22  Ala. 
540. 

G9.  Where  a  deed  of  trust  is  attack- 
ed for  fraud,  a  general  creditor  of  the 
grantor,  whose  debt  is  not  secured  by 
the  deed,  is  a  competent  witness  to 
prove  the  bona  fides  of  any  secured 
debt,  although  lie  has  another  securi- 
ty. Ala.  Life  hisurance  ^  Trust  Co.  v. 
Petlwaij,  25  Ala.  544. 

70.  An  insolvent  debtor,  being  about 
to  make  an  assignment,  and  refusing 
to  make  any  assignment,  without 
plaintiff's  approval  and  consent,  which 
did  not  place  in  the  preferred  class 
the  debts  on  which  plaintiff  was  bound, 
jointly  with  others,  as  endorser  and 
surety ;  thereupon,  in  consideration 
that  plaintiff  would  consent  that  the 
debtor  might  make  an  assignment, 
postponing  the  debts  on  which  he  was 
bound,  and  preferring  the  debts  on 
which  defendant  was  bound  as  endors- 
er and  surety,  the  latter  promised  to 
pay  a  specitied  sum,  and  the  deed 
was  made  in  pursuance  of  the  con- 
tract,— held,  in  an  action  on  the  con- 
tract, that  the  debtor  was  a  competent 
witness  for  plaintiff.  Hatton's  Adm'rs 
V.  Jordan,  29  Ala.  266. 

71.  Under  the  Code,  (?  2290,)  the 
transferror,  or  assignor  of  the  note 
sued  on,  is  not  a  competent  witness 
for  the  plaintiff.  Hudson  ^'  Stokes  v. 
Weir  ^-  Tate,  29  Ala.  294. 

9.  Objections  to  Competency. 

72.  An  objection  to  the  competency 
of  a  witness,  on  the  ground  of  inter- 
est, must  be  distinctly  made  at  the 
first  opportunity,  or  it  will  be  consid- 
ered as  waived.  Gray's  Executors  v. 
Broivn,  22  Ala.  262  ;  Hudson  v.  Crow, 
26  Ala.  515  ;  Hair  v.  Little,  28  Ala. 
236  ;  Drake  v.  Foster,  28  Ala.  649. 

73.  A  general  objection  to  the  tes- 
timony of  a  witness,  at  the  taking  of 
his  deposition,  does  not  raise  the  ques- 
tion of  incompetency  from  interest. 
Gray's  Executors  v.  Brown,  22  Ala.  262. 

74.  If,  in  accepting  service  of  inter- 
rogatories, a  party  stipulates  that  he 
"waives  no  objection  to  their  legality, 
pertinency,relevanc3'^,  or  competency," 
this   win  not   enable,  him  to    object 


to  the  competency  of  the  witness  on  the 
ground  of  interest.  Hudson  v.  Crow, 
26  Ala.  515. 

75.  In  a  chancery  suit,  if  a  party 
proceeds  to  examine  a  witness  whom 
he  knows  to  be  interested,  he  cannot 
afterwards  have  the  deposition  exclud- 
ed on  account  of  such  incompetency. 
Lydev.  Taylor, 11  Ala.  270. 

76.  If  a  party  introduces  and  exam- 
ines a  witness  who  has  an  interest 
adverse  to  him,  he  thereby  waives  all 
objection  to  his  incompetency  on  that 
account,  and  confers  on  his  adversary 
the  right  to  examine  him  fully  touch- 
ing all  facts  material  to  the  issue. 
Kelly  V.  Brooks,  25  Ala.  523. 

77.  After  complainant  has  several 
times  examined  a  defendant  as  a  wit- 
ness, (once  in  chief,  and  twice  on 
cross-interrogatories,)  without  raising 
any  objection  to  his  competency  on 
the  ground  of  interest,  he  cannot 
spring  that  objection  for  the  first  time 
at  the  hearing.  DeVendal  v.  3Ialone's 
Executors,  25  Ala.  272. 

78.  When  a  witness,  who  is  shown 
on  the  prehminary  examination  to  be 
incompetent,  is  nevertheless  allowed 
to  testify,  the  appellate  court  will  not, 
for  the  purpose  of  holding  the  error 
cured,  look  to  facts  proved  by  him  on. 
his  examination  in  chief.  Lay's  Exec- 
utor V.  Lawson's  Adm'r,  23  Ala.  377. 

79.  The  erroneous  admission  of  an 
incompetent  witness,  against  the  ob- 
jection of  the  opposite  party,  is  not 
cured  by  the  fact  that  other  witnesses 
testify  to  some  of  the  same  facts.  Doe 
d.  Kennedy's  Heirs  v.  Reynolds,  27  Ala. 
364. 

10.  Restoring   Competency   by  Release. 

80.  It  is  no  objection  to  a  release 
that  it  was  delivered  to  the  witness 
by  the  party's  attorney,  when  it  is 
shown  that  the  party  himself,  after  its 
delivery,  acknowledged  that  he  had 
released  the  witness.  Branch  Ba?ik  at 
Mobile  V.  Coleman,  20  Ala.  140. 

81.  It  is  not  necessarj'  that  a  release 
should  be  delivered  to  the  witness 
personally,  but  it  must  appear  that 
he  was  apprised  of  its  existence  Avhen 
his  deposition  was  taken  ;  and  the 
mere  fact  that  it  was  attaclied  to  the 
deposition   by   the   commissioner,  is 

'  not  sufficient  to  show  that  the  witness 
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■was  apprised  of  its  existence.     Gray's 
Executors  v.  Brown,  22  Ala.  262. 

82.  Where  the  interest  of  a  witness 
appears  from  liis  own  testimony,  he  is 
competent  to  prove  that  he  has  been 
released  ;  secus,  where  his  interest  is 
shown  by  evidence  aliunde.  Dent  v. 
Porhrood,  17  Ala.  242 ;  Herndon  v. 
Given s'  Adm'r,  19  Ala.  313;  Hiscox  v. 
Hendree,  27  Ala.  216  ;  Montgomery  fy 
Wetumpka  Plank-Road  Co.  v.  Webb,  27 
Ala.  618. 

III.  Examination. 

1.  Putting  under  Rule. 

83.  When  the  witnesses  are  put  un- 
der the  rule,  and  one  of  them  never- 
theless remains  in  court  during  the 
exarahiation  of  the  others,  without  the 
knowledge  of  the  party  by  whom  he 
was  summoned,  it  is  discretionarj' 
with  the  court  to  permit  him  to  be 
examined.  Sidgreaves  v.  Myatt,  22 
Ala.  617. 

2.  Preliminary  Examination. 

84.  When  a  witness  testifies,  on  his 
voir  dire,  that  he  was  a  partner  of  the 
firm  which  is  shown  by  other  evidence 
to  have  been  defendant's  vendor  of 
the  goods  sued  for,  he  may  testify  to 
the  additional  fact  that  said  firm  was 
also  plaintiff's  vendor  ;  thus  balancing 
his  interest,  and  restoring  his  compe- 
tency. Tarleton  ^  Pollard  v.  Johnson, 
2.5  Ala.  300. 

85.  When  a  witness  is  shown  to  be 
incompetent  on  his  voir  dire,  and  is 
nevertheless  allowed  to  testify,  the 
appellate  court  will  not,  for  the  purpose 
of  holding  the  error  cured,  look  to 
facts  proved  by  him  on  his  examina- 
tion in  chief.  Lay's  Executor  v.  Law- 
son's  Adm'r,2d  Ala.  377. 

3.  Cross  Examination. 

86.  On  the  trial  of  amotion  to  enter 
satisfaction  of  a  judgment,  the  plain- 
tiff has  a  right  to  cross-examine  all 
witnesses  oSered  against  him.  Bruce 
V.  Barnes,  20  Ala.  219. 

87.  Where  a  part  of  a  transaction  or 
conversation  has  been  elicited  from  a 
witness  on  his  direct  exaniination,  the 
opposite  party  has  the  right,  on  cross 


examination,  to  call  for  the  other  por- 
tions of  it,  although  they  might  not  be 
admissible  as  independent  testimony. 
Lanier  v.  Branch  Bank  at  Montgomery, 
18  Ala.  625  ;  Nelson  v.  Iverson,  24  Ala.  9. 

88.  Although  the  court,  in  the  exer- 
cise of  its  discretionary  control  over 
the  conduct  of  the  trial,  maj'  some- 
times postpone  the  cross  examination 
of  a  witness  for  the  plaintiff,  it  cannot 
postpone  such  cross  examination  until 
after  the  plaintiff  has  made  out  a  pri- 
ma-facie  case  and  closed.  Fralick  v. 
Presley  and  Wife,  29  Ala.  457. 

89.  Greater  latitude  is  allowed  on 
the  cross  than  on  the  direct  examina- 
tion, and  much  must  be  left  to  the  en- 
lightened discretion  of  the  presiding 
judge  ;  nor  will  the  appellate  court 
revise  his  action,  unless  the  record  af- 
firmatively shows  that  improper  indul- 
gence was  granted,  or  that  facts  pal- 
pably irrelevant  and  immaterial  were 
elicited.  Stoudenmeier  v.  Williamson, 
29  Ala.  558. 

90.  In  an  action  on  a  warranty  of 
the  soundness  of  a  slave,  the  auction- 
eer, by  whom  the  sale  was  conducted, 
was  introduced  as  a  witness  for  the 
defense,  and  was  asked,  on  cross  ex- 
amination, if  the  question  was  not 
asked,  during  the  sale,  whether  the 
slave  was  sound,  and  what  his  reply 
was  ;  to  which  he  answered,  that  the 
question  was  asked,  and  that  he  re- 
plied, "I  believe  she  is  sound,  she  is 
so  far  as  I  know."  Held,  that  the  ques- 
tion and  answer,  though  they  would 
not  have  been  admissible  on  the  direct 
examination,  were  properly  received 
in  evidence,  as  showing  the  witness' 
connection  with  the  question  of  the 
slave's  soundness,     lb. 

4.   What  Witness  may  State. 

91.  Where  the  situation  of  a  witness 
was  such  that,  if  a  certain  fact  had  ex- 
isted, he  would  probably  have  knov/n 
it,  he  may  testify  to  his  want  of  knowl- 
edge of  its  existence.  Ihomas  v.  De- 
Graffenreid,  17  Ala.  602  ;  Nelson  v. 
Iverson,  24  Ala.  9. 

92.  But  he  cannot  be  allowed  to 
state,  "that  the  habits  of  business  and 
intimacy  between  himself  and  defend- 
ant were  such  that,  if  defendant  had 
received  notice  of  the  protest  of  said 
bill,  he  had  no  doubt  it  would  at  once 
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have  been  conimuriicaterl  to  him. 
Coder,  Robinson  fy  Co.  v.  Thomason,  19 
Ala.  717. 

93.  A  witnesss  must  testify  to  facts, 
and  not  to  legal  conclusions,  nor  to 
matters  of  opinion.  Griffin  v.  lihell, 
17  Ala.  184  ;  BlcOrew  ^  Harris  v.  Wal- 
ker, 17  Ala.  824;  Norton  and  Wife  v. 
Linton,  18  Ala.  G90  ;  Nelson  v.  Ivcrson, 
19  Ala.  95;  S.  C,  24  Ala.  9.  {Vide 
Evidence,  IX,  p.  597.) 

5.  Privileged  Communications. 

94.  The  rule  which  protects  profes- 
sional communications,  is  founded  in 
public  policy,  and  extends  to  all  in- 
formation acquired  by  an  attorney 
from  his  client,  touching  matters 
which  come  within  the  ordinary  scope 
of  professional  employment ;  but, 
where  two  contracting  parties  employ 
an  attorney  to  draw  up  their  contract, 
and  make  their  communications  to  him 
in  the  presence  of  each  other,  each 
thereby  waives,  as  against  the  other, 
his  right  to  treat  those  communica- 
tions as  confidentia],  and  each  is  en- 
titled, in  asserting  his  rights  under 
the  contract,  to  a  disclosure  of  its 
stipulations  from  the  attorney.  Parish 
V.  Gates,  29  Ala.  254. 

6.  Production  of  Papers. 

95.  A  witness,  summoned  under  a 
subpoena  dtices  tecum,  may  be  required 
to  produce  papers,  without  being  in- 
troduced generally.  Martin  v.  Wil- 
liams, 18  Ala.  190. 

96.  If  a  witness  fails  to  produce  a 
letter  of  which  he  speaks,  and  which 
he  is  required  by  the  interrogatory  to 
attach  to  his  answer,  this  does  not 
justify  any  inference  prejudicial  to 
the  party  by  whom  iiis  deposition  was 
taken.  Jewell  v.  Center  ^  Co.,  25  Ala.  498. 

97.  When  a  party  calls  for  the 
production  of  a  paper,  he  cannot  ob- 
ject to  its  being  read  in  evidence  by 
his  adversary.  Furlow's  Adm^r  v.  Mer- 
rell,  23  Ala.  705. 

7.  Impeaching  and  Sustaining  Witness. 

98.  A  party  is  not  allowed  to  im- 
peach his  own  witness.  Wilson  v. 
Maria,  21  Ala.  359  ;  Jewell  v.  Center  ^ 
Co.,  25  Ala.  498  ;   Upson  v.  Raiford,  29 


Ala.  188;   Williams  v.   Fitzpatrick,  20 
Ala.  791. 

99.  But  he  mny,  nevertheless,  prove 
the  truth  of  any  particular  fact  in  di- 
rect contradiction  of  the  testimony  of 
his  own  witness.  Wilson  v.  Maria,  21 
Ala.  359  ;  Wiliiarns  v.  Fitzpatrick,  20 
Ala.  791  ;  Upson  v.  Raiford,  29  Ala.  188. 

100.  The  tcstimon}'  of  a  witness,  on 
a  point  not  in  issue,  cannot  be  contra- 
dicted ;  nor  can  he  be  questioned 
about  an  irrelevant  matter,  in  order 
to  lay  a  predicate  to  impeach  him. 
Ortcz  V.  Jewctt  fy  Co.,  23  Ala.  GG2. 

101.  In  laying  the  predicate  to  im- 
peach a  Avitness,  by  jiroof  of  incon- 
sistent statements,  it  is  not  necessary 
that  the  precise  language  formerly 
used  by  him  should  be  stated,  provid- 
ed the  substance  is  given.  Nelson  v. 
Iverson,  17  Ala.  216;  Armstrong  v. 
Huffstutler,  19  Ala.  51. 

102.  The  attention  of  tiie  witness 
must  be  directed  with  reasonable  cer- 
tainty to  the  time,  place  and  person 
involved  in  the  supposed  contradic- 
tion ;  as  where  his  attention  is  called 
to  a  conversation,  had  by  him  twenty 
years  ago,  "in  the  spring  of  the  j'ear," 
proof  of  a  conversation  which  occur- 
red in  Fc6?-war(/ of  that  year,  otherv/ise 
corresponding  with  the  predicate,  is 
admissible.  Nelson  v.  Iverson,  24  Ala.  9. 

103.  A  person  who  removed  into 
the  neighborhood  aboi;t  the  time  the 
witness  left  it,  is  competent  to  testify 
to  his  general  reputation  in  that 
neighborhood  at  that  time.  3Iariin's 
Executrix  v.  Martin,  25  Ala.  201. 

104.  A  person  may  testifj'  to  the 
general  character  of  an  impeached 
witness,  both  from  his  own  knowledge, 
and  from  what  he  has  heard  from 
other  persons  ;  and  may  state  that  it 
is  very  unfavorable.     76. 

105.  When  evidence  is  adduced  to 
contradict  the  testimony  of  a  witness 
on  an  immaterial  point,  the  party  who 
called  him  m^y  introduce  witnesses 
to  sustain  his  general  character,  al- 
though the  opposite  party  disclaims 
any  intention  to  discredit  him.  New- 
ton V.  Jackson,  23  Ala.  335. 

106.  As  a  general  rule,  evidence  of 
declarations  made  by  the  witness  out 
of  court,  whether  verbal  or  written, 
cannot  be  received  to  corroborate  his 
testimony  on  the  trial.  Nichols  v. 
Stewart,  20  Ala.  358. 
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I.  Form,  and  Style. 


1.  The  fact  that  a  writ  is  addressed 
"to  any  lawful  officer"  of  a  specified 
county,  instead  of  "any  sheriff  of  the 
State  of  Alabama,"  is  matter  of  abate- 
ment only,  and  not  available  on  error. 
Yonge  V.  Broxson,  23  Ala.  684. 

2.  It  is  not  necessary  that  a  writ 
should  specify  the  place  at  which  the 
court  is  to  be  held,  or  the  first  day  of 
the  term  to  which  it  is  returnable. 
lb. 

3.  When  the  clerk's  name  is  sub- 
scribed to  a  writ,  to  which  is  attached 
an  affidavit  that  the  name  was  sub- 
scribed by  the  affiant  by  the  au- 
thority of  the  clerk,  the  affiant  must 
be  held  the  clerk's  deputy,  and  the 
writ  is  properly  issued.     lb. 

4.  A  writ,  issued  on  Wednesday,  is 
properly  returnable  to  a  term  of  the 
court  commencing  on  the  following 
Monday.  Garner  ^  Nevill  v.  Johnson, 
22  Ala.  494. 

5.  The  want  of  an  endorsement  on 
branch  writs,  showing  that  they  are 
parts  of  one  and  the  same  cause,  is 
only  available  (if  at  all)  in  abatement. 
Johnson  and  Wife  v.  Kin^,  20  Ala.  270. 

6.  Where  a  writ  of  ca.  sa.,  after 
commanding  the  sheriff  to  take  the 
defendant's  body  to  satisfy  the  plain- 
tiff's judgment  and  costs,  contains  the 
additional  direction,  "And  that  you 
have  the  said  moneys  at  our  next  cir- 
cuit court,  to  render  to  the  said  plaintiff 
for  his  damages  and  costs  aforesaid," 
the  latter  direction  is  mere  surplus- 
age, and  does  not  vitiate  the  writ. 
Stewart  -u.  Cunningham  if  Rippetoe,  22 
Ala.  626. 

7.  Where  a  notice,  in  a  statutory 
-proceeding,  is  entitled,  "Comptroller's 

office.  State  of  Alabama,"  this  is  a  suf- 
ficient compliance  with  the  constitu- 
tional requisition  as  to  the  style  of 
process.  Walker  v.  Chapman,  22  Ala. 
116. 


WRIT.  [Part  IV. 

11.  Service,  and  Return. 


8.  A  party  is  incompetent  to  exe- 
cute process  in  his  own  favor  ;  but 
mere  identity  of  name  will  not  author- 
ize the  inference,  in  the  absence  of  a 
direct  allegation  in  the  pleadings, 
that  the  plaintiff  in  the  writ  and  the 
officer  by  whom  it  was  executed  are 
the  same  person.  Boykin  v.  Edwards, 
21  Ala.  261. 

9.  The  act  of  1843,  (Clay's  Digest, 
118,^86,)  authorizing  bank-marshals- 
to  serve  process,  is  not  unconstitu- 
tional.    Andress  v.  Roberts,  18  Ala.  387. 

10.  In  detinue,  an  endorsement  on 
the  writ  by  the  sheriff,  stating  that  he 
had  taken  the  property  under  the 
writ,  and,  after  the  expiration  of  five 
days,  the  defendant  having  failed  and 
refused  to  put  in  bond,  had  delivered 
it  to  the  plaintiff  on  his  execution  of 
the  statutory  bond,  does  not  show 
that  he  had  executed  the  writ  on  the 
defendant.   Fowler  v.  Banks,  21  Ala.  679. 

11.  If  the  sheriff  returns  a  writ 
executed,  when  in  fact  it  was  not,  the 
party  thereby  injured  has  his  remedy 
against  the  sheriff,  or  chancery  will 
afford  relief  in  a  proper  case  ;  but  the 
sheriffs  return  cannot  be  collaterally 
impeached,  nor  will  he  be  allowed  to 
depose  to  facts  inconsistent  with  it. 
Martin  v.  Barney,  20  Ala.  369. 

12.  A  defective  service  of  process 
should  be  pleaded  in  abatement,  or 
the  service  may  be  set  aside  on  mo- 
tion. Moore  v.  Fiquett,  19  Ala.  236  ; 
Dew  V.  Cunningham,  28  Ala.  466. 


WRIT  OF  RIGHT. 

1.  At  common  law,  a  writ  of  right 
lay  only  to  recover  a  fee-simple  estate, 
and  in  favor  of  him  who  had  a  fee- 
simple  title.  Lyon's  Heirs  v.  Mottuse, 
19  Ala.  463. 

2.  A  count  in  a  writ  of  right  must 
allege  a  seizin  in  fee  simple,  either  in 
the  demandant  himself,  or  in  the 
ancestor  through  whom  he  claims  :  if 
it  only  alleges  a  disseizin  of  the  de- 
mandant's ancestor,  it  is  insufficient  as 
a  count  in  that  action,  but  good  as  a 
count  in  a  writ  of  entry  sur  disseizin, 
and  must  be  adjudged  a  count  in  the 
latter  action.    76. 
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